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ANNOUNCEMENT. 


THE  nndenigned  has  undertaken  the  diftonlt  task  of  snooeed* 
ing  Mr.  Thoxpsok  in  editing  the  American  Beports;  a  taak 
which  he  wonld  have  declined  to  assnme,  if  he  had  not  long  poa* 
teased  the  advantages  of  an  intimate  association  with  Mr.  Thokp- 
aoKy  and  a  considerable  knowledge  of  his  plans  and  ideas,  derived 
from  having  edited  several  volumes  of  the  series  under  Mr. 
Thompsok's  supervision.  The  undersigned  solicits  the  lenient 
consideration  of  the  patrons  of  this  series  under  these  cironm* 
stances.  The  last  editorial  work  of  Mr.  Thoxfsos'  was  the  seleo- 
tkm  and  preparation  of  flie  Maine  oases  in  the  present  voluma. 

IBVINO  BBOWKB. 


SCHEDULE 

OW  SKAXB  REPORTS  Fi(OM  WHICH  CASES  HAVX  RBUT  SKiBOraD 

FOR  THE  AMERICAN  REPORTS. 


The  Tolaiiiet  of  State  Reports   are  in  parenthesia,  and  the  Tolnmea  of 
Amerioan  Reports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  (48)  17;  (49, 50)  80;  (51, 52)  St; 

(53,54)25;  (55,56)28. 
Arkansas  (25)  4;  (26)  7;  (27)  11 ;  (28)  18;  (29,  30)  21 ;  (31)  25. 
Baxter  (Tenn.)  (1)  25 ;  (2)  no  cases;  (3,  4)  27. 
Bush  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)  21 ;  (12)  28 ;  (13)  28. 
California  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49; 

50)19;  (61)21;  (52)28. 
Colorado  (1)9;  (2,3)25. 
Connecticut  (36)  4;    (37,38)9;    (39)12;    (40)16;    (41,42)19;    (43)21; 

(44)  26. 
Florida  (13)  7;  (14)  14;  (15)  21;  (16)  26. 
Georgia  (40)  2;  (41, 42)  5;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  \5;  (51, 

52,  53,  54,  55,  56)  21 ;  (57,  58)  24 ;  (59,  60)  27. 
Qrattan  (Va.)  (20)  t;    (21)  8;    (22)  12;  (23)  14;    (24,  25)  18;  (26,  27)  21 ; 

(28,  29)  26. 
HeiskeU  (Tenn.)  (1)  2;  (2)  5;  (3)  8;  (4,  5)  18;  (6,  7)  19;   (8,  9)  24;  (10, 

11,  12)  27. 
Houston  (Del)  (3)  11;  (4)  15. 
ninoia  (51)  2;  (52)  4;  (53,  54)  5;   (55,  56)  8;   (57,  58)  11;  (59,  60,  61,  62. 

63)  14;  (64,  65,  66,  67)  16;  (68,  69)  18;   (75^  76,  77,  78)  20;  (70, 

71,  72,  79,  80)  22;  (73,  74)^  24;  (81,  82,  83,  84)  25;  (85)  28. 
Indiaoa  (32)  2;  (33)  5;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39, 40,  41,  42,  43) 

18;  (44^  45,  46)  15;   (47,  48)  17;   (49,  50,  51)  19;   (52,  53)  21;   (54, 

55)  28;  (56,  67,  58,  59)  26 ;  (60,  61)  28. 
Iowa (27)  1;  (28,  29)  4;  (30)  6;   (31,  32)  7;  (33,34)  11;  (35,  36)  14;  (87, 

38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26. 

(5,  6)  7;  (7,  8,  9)12;  (10, 11,  12)  16;  (13, 14)  19;  (15,  16, 17)  22; 

(18)  26;  a^.  20)  27. 

^Tlie  hiatus  tn  the  Illinois  Baports  arises  ftom  the  faot  that  the  Tolnmss  batwaen 
iWOk  and  the  Tfth  wws  pabilshad  after  the  TBth  and  thrsa  snooaadlna  Tolnmas. 


▼i  SCHEDULE  OF  STATE  REPORTS. 

Lea  (Tenn.)  (1)  87. 

LooiaiMia  (22)  8;  (23)  8;  (24^  25)  18;  (26,  27)  81;  (28)  86. 

Maine  (57)  8;  (58)  4;  (59)  8;  (60)  11;  (61)  14;  (62)  18;  (63, 64)  U;  ^Q 

80;  (66)  88;  (67)  84;  (68),  88. 
Maryland  (31)  1;  (32,  33)  8;  (34,  35)  8;   (36,  37)  11;  (38,  39,  40)  17;  (41, 

42,  43)  80;  (44)  flf ;  (45, ^46)  84 ;  (47)  88. 
Massaohuaetto  (100)  1;'(101,  102)8;  (103)4;  (104)  8;  (105)  7;  (IW^S 

(107)  •;  (108)  II;  (109)  12;  (110)  14;  (111,  115)  18;  (112,116)  17 

(118)  18;    (114.  117,  118)  18;    (119)  80;    (120)  81>   (121,  122)  88 

(123)  88 ;  (124)  88;  (125)  88. 
Michigan  (19)  8;   (20,  21)  4;  (22)  7 ;   (23,  24)  9;  (25,  26)  18;  (27,  28)  18; 

(29,  80,  81)  18;  (32,  33)  80;  (34)  88;  (35,  36)  84;  (37)  88. 
MinnesoU  (15)  8;  (16,  17, 18)  10;  (19,  20,  21)  18;  (22)  81;  (23)  88. 
Mlfl8i88ippi  (42)  8;  (43)  8;  (44,  45)  7;  (46,  47,  48)  18;  (49.  50>  18;  (81,  58, 

53)84;  (54)  8a 
Miasouri  (46)  8;   (47)  4;  (48,  49)  8;   (50,  51)  11;   (^2, 53,  64)  U;  (66,  66, 

57,  68)  17 ;  (59,  60,  61,  62,  63)  81 ;  (64.  65,  66)  8?. 
MonUna  (1,  2)  85. 
Nebraska  (3,  4)  19;  (5)  88. 
Nerada  (6)  8;  (7)  8;  (9)  18;  (10, 11)  81;  (12)  88. 
New  Hampahire  (48)8;    (49)8;  (50)8;    (61)  18;  (62)  18;   (53)18;   (64, 

56)80;  (56)88;  (57)84. 
New  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  80;  (39)  88. 
ITew  York  (41,  42)1;  (43)8;   (44)4;  (45)8;  (46.  47)  7;  (48)  8;  (49,  50, 

51)10;   (52)  11;   (53,54)  18;   (65)14;   (66,  67)  16;   (88,  ffi»)  17; 

(60,  61)  18 ;  (62,  63)  80;  (64)  81 ;  (65)  88;  (66,  67, 68)  88;  (69)  88; 

(70)88;  (71)87;  (72)88. 
North  Carolina  (65)  8;  (66)  8;  (67,  68,  69)  18;    (70)  18;   (71)  17;  (72,  73, 

74)  81;  (75,  »6)  88;  (77,  78)  84;  (79)  8a 
Ohio  (19)  8;  (20)  6;  (21)  8;    (22)  10;  (23)  18;  (24)  18;  (88)  18;  (28)  80; 

(27,  28)  88;  (29)  88;  (30.  31)  ^7. 
Oregon  (3)  8;  (4)  18;  (5)  80;  (6)  88. 
PennsylTania  (62)  1;    (63,  64,  65)  8;    (66,  67)  6;   (68^  89)  8;   (TO,  71)  10; 

(72,73)18;  (74.75)18;  (76,77)18;  (78^79,80)81;  (81,8Q88; 

(83,  84)84;   (85,86)87. 
Rhode  Island  (8)  6 ;  (9)  11 ;  (10)  14;  (11)  8a 
Sooth  Carolina  a  N.  S.)  7;  (2,  8,  4)  18;  (5)  88;  (8,  7)  84;  ^  8a 
texas  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  18;  (43,  44, 

45)  88 ;  (46,  47,  48)  88. 
Texas  Ct.  App.  (1,  2)  88. 
Vermont  (42)  1;  (43)  6;  (44)  8;  (45)  18;  (46)  14;  (47)  18^  (48)81;  (49)84; 

(50)  8a 
Weet  Virginia  (4)  8;  (5)  18;  (6)  80;  (7,  8)  88;  (9,  10,  11)  87. 
Wiaoonsin  (24)  1;  (26)  8;  (26)  7;  (27.  28,  29)  8:  (30,  31)  11;    (32,  88)  14; 
'       (34, 35,  36)  17;  (37)  18;  (38, 39)  80;  (40, 41)  88;  (42)  84;  (43, 44)  ta 
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Montgomery  (65  Ala.  805),  724,  725,  728. 
flmners',  etc..  Ins.  Co.  t.  Cany  (18  Busb,  812  ;  26  Am.  Rep.  184),  denied  ; 

Beffly  T.  FrankUtt  Ins.  Co.  of  St.  Louis  (48  WU.  449),  656. 
lij  ▼.  Parker  (58  N.  H.  842 ;  16  Am.  Rep.  270),  denied ;  Brown  t.  Swineford 

(44  Wis.  888),  586. 
nrat  National  Bank  ▼.  Graham  (78  Penn.  St.  106;  21  Am.  Rep.  49),  denied ; 

Whitney  t.  First  National  Bank  of  Brattleboro  (50  Yt.  888),  506-511. 
Gander  t.  Poydras  (18  La.  177),  denied ;  Milliken  t.  Pratt  (125  Mass.  874), 

848. 
Gaaette  Go.  ▼.  Tlmberlake  (10  Ohio  St.  548),  denied ;  McBee  ▼.  Fulton  (47  Md. 

408),  474. 
Gm  T.  CuUtt  (8  B.  ft  C.  466),  denied ;  Farrell  ▼.  LoveU  (68  Me.  826),  58. 
Gin  T.  Cabitt  9  a  ft  C.  466)^  denied;  Witte  t.  Williama  (8  S.  C.  29(0,  886. 
CMovaani  t.  Flral  Nat  Bk.  of  Montgomery  (51  Ala.  177),  overruled;  Gl» 
T.  Fint  Nat  Bk.  of  Montgomery,  7H  725, 728. 
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Qoldomith  T.  Brown  (85  Barb.  484),  doubted ;   McMuriaj  ▼.  Nojes  (78  N.  T. 

523),  183. 
eoUd's  Gaae  (5  Halst.  105),  denied ;  Matthews  t.  State  (56  Ala.  187),  701. 
Heffner  ▼.  Ck>mmonwealth  (28  Penn.  St.  108),  denied ;  Pomphrey  t.  Mayor, 

etc.,  of  Baltimore  (47  Md.  145),  447. 
Howard  ▼.  Jonee  (50  Ala.  07),  oyerraled;  Giovanni  ▼.  Fbvt  Nat.  Bank  of  Mont- 
gomery (56  Ala.  806),  724,  726,  728. 
Hamphries  ▼.  Jolinaon  (20  Ind.  lOOX  denied ;  Brown  t.  Swineford  (44  Wis. 

282).  586. 
LeBreton  ▼.  Nouchet  (8  Bfart.  00),  denied ;  Milliken  ▼.  Pratt  (126  Mass.  874X 

246. 
Leonard  ▼.  Pope  (27  Mich.  146),  denied ;  Gibeon  ▼.  Gibson  (48  Wis.  28),  680. 
Mason  ▼.  Thompson  (0  Pick.  280),  denied  ;  Healey  y.  Gray  (08  Me.  480),  80. 
MinnierY.  Minnier  (4  Lans.  421),  doubted;   Manning  ▼.  Manning  (79  N.  C. 

208).  827. 
Moses  T.  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad  Go.    (31  m.  610)^ 

doubted ;  Stack  ▼.  aty  of  East  St.  Louis  (86  Dl.  877),  628. 
Murphy  t.  City  of  Chicago  (20  Dl.  279).  doubted ;   Stack  ▼.  City  of  East  St. 

Louis  (86  m.  877),  628. 
Nossaman  ▼.  Rickert  (18  Ind.  860),  denied ;  Brown  ▼.  Swineford  (44  Wis.  282), 

686. 
Perrin  ▼.  Noyes  (89  Me.  884),  doubted;  Farrell  ▼.  Lovett  (68  Me.  826),  69. 
Pulliam  ▼.  Newberry  (41  AJa.  168),  oyerruled ;  Crawford  ▼.  Kirksey  (66  AIa. 

283),  715,  716. 
Reading  t.  Commonwealth  (11  Penn.  St.  196),  denied  ;   Pumphrey  ▼.  Mayor, 

etc,  of  Baltimore  (47  Md.  146),  447. 
Robinson  ▼.  New  York  Cent.  Railroad  Co.  (66  N.  T.  11 ;  28  Am.  Rep.  1),  denied ; 

Prideaux  ▼.  City  of  Mineral  Point  (48  Wis.  618),  661,  668. 
Russell  ▼.  Men  of  Devon  (2  T.  R.  667),  denied ;  House  ▼.  Board  of  Comm'rs  of 

Montgomery  County  (60  Ind.  681),  657. 
Sottomayor  y;  De  Barros  (8  P.  D.  1),  denied ;  Milliken  ▼.  Pratt  (136  Mass.  874^ 

247. 
Springer  ▼.  Dosch  (82  Ind.  486 ;  2  Am.  Rep.  866),  denied ;  McCausland  ▼.  Ral- 
ston (12  Nev.  196),  790,  791. 
Stanley  ▼.  Webb  (4  Sandf.  21),  denied  ;  McBee  ▼.  Fulton  (47  Md.  408),  474. 
Stephenson  t.  Osborne  (41  Miss.  119)»  overruled ;  Johnson  ▼.  Fletcher  (54MIM. 

628),  890. 
Stone  ▼.  Marshall  (7  Jones,  800),  overruled ;  BCorris  ▼.  Pearson  (70  N.  G.  MX 

818,  819,  820. 
Tiber  ▼.  Hutson  G^  Ind.  838),  denied;  Brown ▼.  Swlnefind  (44  Wis. 983),  686. 
fhurtees  of  Delhi  ▼.  ToiiiiuuiJi  (60  Bub.  880X  denied ;  Phelps  t.  Nowlen  (71 

H.  T.  aO!|^  88. 
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Isaac  Grant  Thompson. 


ISAAC  GRANT  THOMPSON,  the  founder  and  editor  of  the  Ambbicait 
Rbfobtb  and  the  Ai<bavt  Law  Joubnal,  died  at  his  country  residence 
at  Saratoga  Springs,  on  the  80th  August,  1879,  after  an  iUness  of  one 
iraak,  of  congestion  of  the  lungs  resulting  from  diphtheria.  His  death 
vas  Tery  sudden  and  unexpected.  He  had  so  far  recovered  from  his  orig* 
iaal  disease  as  to  go  out  into  the  street  on  the  28th  and  on  the  29th,  and 
the  congestion  from  which  he  died  was  of  only  twelve  hours^  duration. 
He  paaaed  away,  after,  a  sharp  struggle  for  life,  peacefully  and  in  posses* 
don  of  his  mental  faculties,  but  without  the  preparation  or  the  ability  to 
express  his  last  wishesi  probably  with  but  a  few  moments'  conviction  that 
his  end  was  at  hand,  his  wife  alone  of  those  whom  he  best  loved  at  his 
aide,  and  with  no  last  look  upon  his  three  little  children,  too  young  to 
know  their  loss. 

Mr.  Thokpsok  was  about  89  years  of  age.  He  was  a  native  of  Rensse- 
laer county.  New  York,  where  he  had  always  Uved,  with  the  exception  of 
a  few  yean  of  his  early  life  passed  in  the  west.  His  education  was  of  the 
common  schools  and  academies.  In  his  youth  he  had  taught  in  both  de- 
partments. He  was  admitted  to  the  bar  of  this  State  in  1865.  Having 
alwaya  a  predilection  for  editorial  occupation,  he  became  city  editor  of  the 
JSref  IkaUf  Pnu  about  1869,  at  the  same  time  compiling  some  of  his  minor 
legal  treatises.  In  1870  he  founded  the  Albany  Law  Joubbal.  In  1871 
he  commenced  the  publication  of  the  Ambbicab  Rbfobts.  He  wrote  a 
treatise  on  the  Law  of  Highways,  a  treatise  on  Provisional  Remedies,  ed- 
ited an  edition  of  Warren's  Law  Studies,  supplying  a  chapter  dn  the  Study 
of  Forensic  Eloquence,  compiled  a  volume  of  National  Bank  Cases,  man- 
nala  for  aaperviaors,  assessors,  town  clerks,  and  collectors,  a  Digest  of  the 
fat  twenty-foor  volumes  of  the  Ambbicab  Rbpobts,  edited  with  Mr. 
Oook  six  vohmies  of  the  Supreme  Court  Reports  of  this  State,  which 
effected  a  revolution  in  our  reporting  system,  and  at  the  time  of  his  death 
engaged  upon  the  most  important  law  treatise  of  his  life,  which  he 
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leaves  half  jQiiishecL    He  was  married  in  187d.     Such  is  the  outline  of  his 
ahort  and  busy  life. 

Mr.  Thompson  was  a  man  of  a  creatiye  and  far-reaching  legal  mind. 
The  Albany  Law  Journal  and  the  Ambbican  Rbfobts  are  two  each 
original  enterprises  as  have  rarely  been  conceited  and  executed  by  a 
man  of  thirty  years.  Ther  w^if;^  may  be  pardoned  for  saying— what 
Mr.  Thompson  never  would  have  said  publicly — that  the  Albany  Law 
JouBNAL  has  made  its  way  all  around  the  world,  and  is  read,  copied, 
and  cited  in  every  State  of  this  Union,  throughout  Great  Britain  and 
Ireland,  in  France,  Germany  and  Italy,  in  China,  Australia  and  New  Zea- 
land, without  much  advertising  or  canvassingj  ahnost  exclusively  upon 
its  merits.  He  was  conscious  of  the  demands  of  the  great  and  criti- 
cal audience  which  he  addressed,  he  had  a  high  sense  of  what  was  due 
them,  and  his  conscience  was  always  uneasy  lest  he  was  not  giving  them 
his  very  best.  No  amount  of  praise  blinded  him.  The  more  its  columns 
were  sought  as  a  vehicle  of  communication  on  large  topics  by  the  great 
jurists  of  this  country,  the  more  careful  he  was  not  to  lose  sight  of  the 
practical.  His  aim  was  to  traverse  the  entire  orbit  of  legal  interests,  and 
to  combine  in  one  journal  the  philosophical,  the  practical,  the  humorous; 
to  champion  the  right,  to  denounce  the  wrong;  and  all  in  a  spirit  of  inde- 
pendence and  fairness.  He  strove  to  make  not  merely  a  current  digest,  but 
a  legal  journal,  that  had  opinions  and  dared  to  speak  them.  It  is  for  his 
readers  to  say  how  far  he  succeeded.  It  is  certain  that  his  aims  were  the 
loftiest  and  the  most  beneficial,  and  that  in  his  journalistic  capadty  he 
was  utterly  regardless  of  '*  fear  or  favor,  reward  or  the  hope  of  reward.** 

Mr.  Thompson  put  the  same  conscientious  labor  into  the  Ambbican  Rb- 
POBTS  and  the  Digest.  The  plan  of  selection,  statement,  condensation, 
arrangement,  annotation  and  classification,  is  peculiarly  his  own,  and  the 
approbation  which  these  publications  have  met  repaid  him  for  all  his  labor. 
While  the  Albany  Law  Joubnal  probably  brought  Mr.  Thompson  more 
fame  than  the  Ambbican  Rbpobts,  he  justly  regarded  the  latter  as  the 
more  important  work  for  the  profession,  and  the  labor  which  he  bestowed 
upon  it  was  of  a  more  exacting  kind,  taxing  to  the  utmost  his  best  powers, 
which  he  always  ungrudgingly  gave  to  the  task.  These  works  imply  an 
exceptional  mental  and  physical  constitution. 

Mr.  Thompson  would  unquestionably  have  made  his  mark  at  the  bar.' 
His  mind  was  acute,  incisive,  comprehensive  and  fertile ;  his  self-possession 
was  perfect ;  his  command  of  language  was  strikingly  forcible,  afOiuent  and 
elegant.  He  did  not  leave  the  bar  because  be  doubted  his  adaptation  to 
^e  pursuits  of  the  advocate,  nor  from  distaste,  but  becanse  he  preferred 
to  strike  out  a  new  path,  because  his  tastes  were  scholarly  rather  than  argu- 
mentative, and  because  in  his  chosen  walk  he  thought  to  meet  fewer  of  the 
unpleasant  incidents  and  harassing  circumstances  that  infest  the  vocation 
of  the  advocate.  He  chose  wisely  for  himself  and  for  his  beloved  profes- 
sion.   He  ezerdsed  a  vast  influence  and  achieved  a  vast  amount  of  good 
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iriiicli  hmTa  crowned  his  young  life  with  honor  and  respect  from  the  legil 
profession  of  the  world. 

It  is  a  matter  of  course  that  Mr.  Tbompboh  possessed  an  immense  capac- 
i^  for  labor.  He  could  work  day  after  day,  pen  in  hand,  for  eight  or  ten 
hoars,  without  visible  detriment,  and  although  he  has  occasionally  com- 
plsined  of  OTerwork,  yet  his  health  never  was  apparently  better  than  a 
week  before  his  death.  His  talent  for  organization  and  administration  was 
large.  The  exactness,  precision,  and  tenacity  of  his  memory  were  wonder- 
ful The  smallest  details  neyer  escaped  him,  and  he  insisted  on  £he  strict- 
est attention  to  them.  Every  citation  in  the  Albaht  Law  Joubnal  and 
the  Americak  Reports  has  for  years  been  verified,  and  if  a  case  is  cited 
by  volume  and  ]>age  alone,  its  title  has  been  added,  which  has  given  almost 
constant  occupation  to  one  proof  reader,  and  exposed  errors  that  would 
astound  the  public.  Many  a  time  he  has  walked  half  a  mile  to  ascertain  a 
name  or  date  of  trifling  importance,  or  to  solve  some  doubt  of  his  own  cre- 
ating. He  wrote  with  great  facility  in  a  style  at  once  vigorous  and  grace- 
fuL  His  physique  was  robust,  his  temper  cheerful,  his  patience  unwearied; 
in  short,  he  was  a  bom  editor. 

In  person,  Mr.  Thompson  was  rather  below  the  middle  height,  quite  stout 
and  broad  chested;  his  head  was  large  and  fine,  his  forehead  full  and 
broad;  his  complexion  was  dark  and  ruddy;  his  features  were  regular,  his 
eyes  especially  brilliant  and  kind.  He  was  a  fine  specimen  of  vigorous  and 
manly  beauty.  The  portrait  prefixed  to  this  volume  does  him  but  scant 
justice,  but  is  the  best  attainable.  He  was  rather  shy  of  men,  but  not 
shrinking;  he  rarely  made  but  never  repelled  advances;  his  manners  were 
BMWt  courteous,  even  fascinating ;  his  powers  of  conversation  most  agree- 
aUe.  The  diction  of  his  every-day  speech  was  exceedingly  felicitous  and 
elegant.  The  greatest  lawyers  of  this  country,  who  continually  addressed 
Idm  letters,  found  him 'a  poor  correspondent.  Elected  to  a  prominent 
dub,  he  paid  his  initiation  fee  and  his  dues,  but  very  seldom  attended  it: 
He  was  happiest  among  his  books  and  in  his  labors — law  by  day,  literature 
at  ni^t — and  in  his  dearly-loved  family;  and  while  he  did  not  shun  not 
lepel  men,  his  tastes  were  reserved  and  secluded.  His  shyness  extended 
even  to  his  own  actions  and  emotions.  None  but  his  intimate  friends  knew 
what  depth  and  loyalty,  what  sensitiveness  and  romance,  what  humor, 
charity,  and  kindness,  were  concealed  in  his  nature.  He  never  let  his  left 
hand  know  what  his  right  did.  He  was  the  most  unpretentioas,  modest, 
sad  simple  of  men.  He  was  ready  to  oblige,  and  knew  how  to  confer  an 
obligation  delicately.  He  was  faithful  and  punctual  in  the  smallest  as  well 
as  in  tbe  laargest  duties,  private  as  well  as  public.  He  was  the  fondest  and 
limijat  of  Mends.  He  was  an  ardent  lover  of  nature  and  of  poetry ;  his 
imbition  was  to  possess  a  farm  and  be  a  farmer,  and  he  would  on 
occasioiis  surprise  the  writer  of  these  lines  by  reciting  some  love  poem 
iriildi  ha  had  garnered  up  in  his  memory  twenty  years  ago.  While  he  held 
opinions  strongly,  and  fought  for  them  strenuously,  he  was  conaid- 
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«f  t||O0e  of  otheil^  and  acrupidouiiily  lair  in  fais  treatment  of  theai. 
He  was  a  good  lover  and  a  good  hater,  but  he  loved  only  what  was  good 
and  bated  only  what  was  batefuL  He  was  thonghtful  on  religioas  mbjecta^ 
and  was  a  Christian,  but  had  never  professed  any  sectarian  fai^.  Unam- 
bitious and  unq[>oiled,  his  was  a  strong,  positive,  fearless,  independent 
honest  nature,  refined  by  a  chivaliic  tenderness  and  loyalty,  witli  h]§^  and 
earnest  aims,  bent  on  duty,  and  obedient  to  conscience. 

The  readers  of  this  volume  will  take  a  mournful  interest  in  perusing  the 
last  words  ever  written  by  Mr.  Thqmfson,  contained  in  a  letter  of  the  2Mk 
August,  1879,  and  strongly  characteristic  of  the  writer:  **  I  have  had  Uiree 
confoundedly  uncomfortable  days  and  nights,  with  very  good  prospect  of 
several  more  in  the  near  future.  A  good  sharp  attack  of  diphtheria,  with 
your  tongue  swollen  so  large  as  to  leave  very  little  room  in  the  moutli  and 
throat,  and  with  a  thousand  little  imps  sticking  daggers  into  you  every  time 
you  tiy  to  swallow  —  and  you  always  are  trying  to  swallow — with  your 
family  and  friends  excluded,  always  save  the  good  kind  wife;  with  a  rous- 
ing head-ache  and  ear-ache  and  neck-ache ;  dosing  between  swallows  all 
day,  and  all  night  gazing  at  the  light,  trying  to  remember  what  cooaum- 
mate  old  humbug  it  was  who  said  that  a  minute  had  but  sixty  seconds;  oh, 
I  can  assure  you  it  Ib  simply  '  'orrible.*  Qood-bye.  I  hope  to  see  you  in 
the  fiesh  soon."  Here  we  get  his  whole  minor  nature — patient,  eheerfnl, 
humorous,  affectionate,  hopeful. 

Death  is  nearly  always  untimely.  It  generally  strikes  us  just  as  we  ana 
learning  how  to  live.  Our  departed  friend  was  not  expecting,  still  be  wis 
not  unprepared,  to  die.  In  his  delirious  moments  his  constant  moan  was 
that  he  had  not  done  his  work.  How  few  men,  how  few  in  oar  exacting 
profession,  have  done  theirs  so  faithfully,  so  intelligently  !  He  has  now 
ceased  to  be  a  teacher,  and  begun  to  be  a  learner.  We  diall  love  to  tiiink 
of  him  in  the  boundless  hereafter,  freed  from  the  environments  of  his  mor- 
tal nature,  and  learning,  at  the  feet  of  that  beneficent  Being  whom  he 
tmsted,  that  eternal  and  immutable  Law  whose  seat  is  in  tfaa  boaoin  of  €k>d, 
wlKMe  voioe  is  the  hannony  of  the  world.  L  B. 
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MAINE. 

JOKSS  Y.  BaGOV. 

(68  Me.  84.) 

WUl^devise  far  life  trith  power  of  diipotal. 

An  abiDliite  power  of  disposal  in  the  first  taker  renders  a  subsequent  limita- 
tion repngnant  and  void. 

T%u$,  where  the  testator,  after  making  sundry  bequests,  proceeds  as  follows : 
"  And  as  to  the  residue  of  mj  estate  after  payment  of  my  Just  debts,  I  give 
and  bequeath  the  same  to  my  beloved  wife.  *  *  And  lastly,  I  further 
direct  if  there  be  any  of  my  said  estate  left  after  the  decease  of  my  said 
wife,  then  the  said  property  left  be  equally  divided  between  G.  and  T."  Hdd, 
that  the  residue  of  his  estate  after  the  payment  of  his  just  debts  and  lega- 
dee  vested  absolutely  in  his  wife.    {See  note,  p.  4.) 
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ILL  IN  EQXriTYy  to  determine  the  constraotion  of  a  wilL 
The  opinion  safficientljr  states  the  facts. 


8.  D.  Lindsey,  for  plaintiff. 

&  LaneasUr^  for  defendant 

AppLETOiir,  C.  J.  This  is  a  bill  in  equity,  brought  by  the  plain- 
tiff, as  administrator  with  the  will  annexed  of  the  estate  of  John 
Ham,  against  the  defendant,  as  administrator  of  the  estate  of 
Harriet  Ham,  his  wife,  under  the  provisions  of  B.  S.,  eh.  77,  §  5^ 
for  the  purpose  of  obtaining  the  construction  of  his  wilL 
VoInXXVIU  — 1 


MAINE. 

Jones  T.  Bacon. 


The  testator  after  making  sandry  specific  beqnests  proceeds  as 
follows:  ''And  as  to  the  residue  of  my  estate,  whatever  after 
payment  of  my  just  debts,  I  give  and  bequeath  the  same  to  my 
beloved  wife,  Harriet  Ham,  whom  I  appoint  sole  executrix  of  this 
my  last  will  and  testament." 

The  testator  gives  and  bequeaths  'Hhe  residue  of  his  (my) 
estate  "  to  his  wife  whom  he  appoints  executrix.  The  language 
is  the  same  used  in  the  preceding  specific  legacies.  The  words 
embrace  the  entire  remainder  of  the  estate.  This  remainder  is 
given  to  the  wife.  It  is  given  in  the  same  terms  as  the  other 
legacies,  which  are  unquestionably  absolute  and  which  vested  in 
the  legatees.  No  limitation  is  imposed  as  of  an  estate  for  life. 
The  residue  is  subject  to  the  payment  of  the  just  debts  of  the 
testator.  The  wife  is  given  an  absolute  and  uncontrollable  power 
of  disposal  of  the  estate  bequeathed.  ''  If  estates,"  observes  Shep- 
LET,  J.,  in  Ramsdell  v.  RamsdeUy  21  Me.  288,  293,  ''be  devised 
to  a  person  with  or  without  words  of  inheritance,  and  with  an 
absolute  right  to  sell  and  appropriate  the  proceeds  at  pleasure  to 
his  own  use,  it  is  not  perceived  how  there  can  be  a  vested  interest 
imparted  to  another  in  the  same  estate  or  property.  Such  full 
dominion  in  the  devisee  or  legatee  is  inconsistent  with  and  destruo- 
ti  ve  of  all  other  rights. "  In  Oifford  v.  Choatey  100  Mass.  343,  Hoar, 
J.,  says:  "  An  absolute  power  of  disposal  in  the  first  taker  is  held 
to  render  a  subsequent  limitation  repugnant  and  void."  In  HaU  v. 
Marshy  100  Mass.  468.  the  testator  gave  all  the  property  to  his  wife 
for  life  with  power  to  dispose  of  the  whole  or  any  part  thereof » 
real  or  personal,  at  her  pleasure,  and  to  manage  and  improve  the 
same  at  her  discretion,  and  if  the  income  was  not  suflScient  for  her 
complete  maintenance,  he  gave  her  power  to  expend  so  much  of 
the  principal  as  she  might  elect  and  for  such  purposes  as  she  might 
deem  expedient,  with  full  power  to  dispose  by  will  of  such  portion 
as  might  remain  unexpended  at  her  decease;  but  if  she  should  die 
leaving  any  unexpended  and  not  disposed  of  by  will,  he  gave  it  to 
a  third  person.  "  The  gift  is  of  a  life  estate,"  says  Foster,  J.,  in 
delivering  the  opinion  of  the  court,  "  with  a  full  power  of  dispo- 
sition, both  by  deed  and  will,  over  the  entire  property,  without 
restriction  as  to  the  time,  mode  or  purposes  of  the  execution  of 
the  power.  In  such  case,  the  authorities  seem  to  hold  that  the 
life  estate  and  unlimited  power  of  disposition  over  the  remainder 
ooalesoe  and  form  an  estate  in  fee,  and  that  the  devise  over  of  what 
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may  remaia  is  void,  because  inconsistent  with  the  unlimited  power 
of  disposition  given  to  the  first  taker."  In  Ide  v.  Ide^  5  Mass.  500, 
which  is  somewhat  similar  to  the  one  under  consideration.  Parsons, 
C.  J.,  says:  *'  Whenever,  therefore,  it  is  the  clear  intention  of  the 
testator  that  the  devisee  shall  have  an  absolute  property  in  the 
ival  estate  devised,  a  limitation  over  must  be  void,  because  it  is  in- 
consistent with  the  absolute  property  supposed  in  the  first  de- 
visee. 

There  wonld  not  even  a  question  be  made  as  to  the  meaning  of 
the  bequest  just  considered,  were  it  not  for  the  last  clause  in  the 
will,  which  is  as  follows:  ''  And  lastly,  I  direct  if  there  be  any  of 
my  said  estate  left  after  the  decease  of  my  said  wife,  then  the  said 
property  left  be  equally  divided  between  Jacob  Oilman,  Caroline 
A.  Thompson  and  Sally  Brown,  my  sister,  if  she  be  living  at  the 
time;  if  not,  her  share  to  go  to  her  husband,  John  Brown,  if  he  be 
living,  and  if  neither  the  said  Sally  Brown  nor  her  husband  be. 
living,  the  said  property  be  equally  divided  between  the  said  Jacob 
Oilman  and  Caroline  A.  Thompson." 

Bat  the  remainder,  as  we  have  seen,  has  been  already  disposed  of. 
It  was  the  wife's,  charged  with  the  payment  of  just  debts.  She 
had  the  uncontrolled  power  of  disposal  of  it  The  last  clause 
18  not  to  be  regarded  as  a  withdrawal  of  what  had  just  been  de- 
vised. When  property  has  been  devised  absolutely,  and  with  no 
restrictions  upon  the  gift,  the  court  will  be  slow  in  giving  such  a 
construction  to  subsequent  words  as  will  defeat  the  absolute  estate 
just  devised  "  A  valid  executory  devise  cannot  subsist  under  an 
absolute  power  of  disposition  in  the  first  taker."  4  Kent's  Com.  270. 
Here  was  an  absolute  power  of  disposition  in  the  wife. 

The  cases  cited  for  the  defendant  differ  materially  from  the  one 
before  ns.  In  Stevens  v.  Winship,  1  Pick.  318,  the  devise  was  to  the 
wife  for  life  with  power  to  sell  in  case  of  need.  In  Field  v.  Hitch- 
cocky  17  Pick.  182,  a  bequest  of  money  to  one  for  life  and  then  over 
was  held  a  gift  of  the  interest  and  not  of  the  principal.  Here  the 
bequest  was  absolute  and  not  contingent  upon  its  being  needed  by 
the  wife  for  her  support. 

According  to  the  true  construction  of  the  will  of  John  Ham,  it 
is  declared: 

That  the  residue  of  his  estate  after  the  payment  of  his  just  debts 
aod  legacies  vested  absolutely  in  Harriet  Ham,  his  wife. 

knA  it  is  ordered  and  decreed  that  the  reasonable  costs  and 
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charges  of  these  proceedings  be  a  charge  .upon  the  estate  of  said 
John  HanL 
DiCKERSONy  DAKFOSTHy  Pbtbbs  and  L1BBBT9  JJ.,  concarred. 

Note  bt  tbb  BapoBnn.— Bedlleldon  Wflla,  roL  S,  p.  877,  *88,  sajs :  **It  is  a  settled 
rule  of  American  as  well  as  Kngtish  law,  that  when  the  lint  derisee  has  the  ahsohiterigbfe 
to  dispose  of  the  property  in  his  own  nnUmited  discretion,  and  not  a  mere  power  of  appoint- 
ment among  certain  qwdlled  persons  or  rlasses,  any  estate  over  is  void,  as  being  incon- 
sistent with  the  first  gift.  Thus  a  devise  to  the  testator's  son  P.  of  certain  real  and 
personal  estate,  and  to  his  heirs  and  assigns  forever,  adding,  that  if  P.  should  die  and  leave 
no  lawful  heirs,  what  estate  he  should  leave  to  be  divided  between  another  son  and  agrand- 
son  of  the  testator,  naming  them,  it  was  held  that  the  devise  over  was  void  as  being 
inconsistent  with  the  absoiute  interest  in  the  first  devisee.  This  exclusion  of  the  devise 
over  depends  upon  whether  the  first  taker  has  the  absolute  right  to  dispose  of  the  property.** 
eating Idev.  Id0,6  Mass.  600;  Ramadea  v.  iZanudefl.  8t  He.  888,  986;  AWy-Gen,  v.  HialZ, 
nts.  814;  Tfmewea  v.  PtorfcCns,  9  Atk.  lOS;  Burbanh  v.  WhUney,  M  Pick.  146  ;  Jatkum  ▼. 
Oolemant  2  Johns.  881;  Same  v.  fiuO,  10  id.  19  ;  Same  v.  Rttbine,  16  id.  189;  Mdson  ▼. 
Oooper,  4  Leigli,  406;  Baimard  v.  Bditev,  9  Earring,  60;  Jaekaon  v.  Deianey,  18  Johns.  687. 

In  HaU  V.  Preble,  88  Me.  100,  a  testator  made  his  widow  residuary  devisee  with  power  to 
iMld  and  use  all  the  property  during  her  life,  and  expend  all  of  it  tf  necessary  for  her 
care,  comfort  or  support.  Held,  1.  That  she  took  a  lite  estate,  with  ftill  power  to  convey 
the  real  estate  In  fee,  at  pleasure,  without  restraint  as  to  tier  use  of  the  proceeds  for  her 
care,  comfort  or  support.  9.  That  she  was  made  the  sole  judge  as  to  whether  it  was  neo- 
easaiy  to  convey  for  the  puiix>se  named.  8.  That  her  quitclaim  deed  of  land  in  the  usual 
form  was  a  suflldent  execution  of  her  power  under  the  will,  and  conveyed  the  fee. 

Theoourt  said :  "The  general  rule  Is  well  settled  that '  a  devise  to  one  without  words 
of  inheritance  *  bat  containing  the  power  to  dispose  of  the  property  without  qualificatioD, 
is  treated  as  equivalent  to  a  devise  with  words  of  inheritance."  Shaw  v.  Hussey,  mipra; 
iiamsdeav.  RomsdelZ,  91  Me.  988;  Hate  v.Jfars^  100  Mass.  466,  and  cases  cited.  To  this 
general  rule  the  courts  have  established  an  exception.  In  RamsdeO  v.  Ramsdea,  this 
court,  after  a  careful  examination  of  the  authorities,  declared  it  thus :  *T9ie  rule  to  be 
extracted  firom  these  cases  would  seem  to  be,  that  where  a  life  estate  only  is  dearty  given 
to  the  first  taker,  with  an  express  power  on  a  certain  event  or  for  a  certain  purpose  to 
dispose  of  the  property,  the  life  estate  Is  not  by  such  a  power  enlarged  to  a  fee  or  absulote 
right ;  and  the  devise  over  will  be  good.*  In  Shaw  v.  fluMey,  it  is  stated  thus :  *  Tbe 
SKoeption  is,  when  a  testator  gives  to  the  first  taker  an  estate  for  life  only,  by  certain  and 
express  woids,  and  annexes  to  it  apower  of  disposal. ' " 

In  Johnson  v.  BatteUe,  U6  Mass.  468,  It  was  held  that  under  a  will  containing  the  fol- 
lowing clause :  **  All  the  rest,  residue  and  remainder  of  my  estate,  real,  personal  or 
mixed,  of  whatever  name  or  nature,  I  devise  and  bequeath  to  A  for  his  comfort,  sap- 
port  and  maintenance  during  his  natural  life,  and  at  the  decease  of  A,  whatever  of 
said  estate  remains  unexpended  by  him,  then  I  give  and  bequeath  the  same  to  B,**  A 
takes  an  estate  for  life,  with  a  power  to  sell  and  convey  in  fee,  if  necessary  for  hla 
support  and  maintenance ;  and  the  remainder  over  Is  contingent  on  its  not  becoming 
necessary  to  exercise  that  power. 

In  CKbMns  v.  Shepard,  196  Mass.  641,  a  will  contained  the  following  clause :  **  After 
payment  of  my  just  debts  and  funeral  expenses,  I  give  and  devise  to  my  wife  one-third 
of  all  my  real  estate  to  her  sole  use  and  behoof  f orevef,  together  with  all  the  furniture 
or  personal  property  now  In  the  house,  and  the  other  two-thirds  I  leave  In  her  power 
and  bequeath  to  her  for  her  support  during  her  life-time,  and  leaving  it  as  an  Injune- 
tlon  on  her  to  divide  It  on  the  children  at  her  death,  as  she  deems  best,  and  as  they 
deserve.**  The  personal  estate  was  Insufficient  to  pay  tbe  debts  and  funeral  expenses, 
and  the  administrator  with  tbe  will  annexed  sold  the  real  estate,  and  had  a  sum  re* 
malning  in  his  hands  after  paying  such  debts  and  expenses.  JJeld,  that  the  wife  took 
an  estate  in  fee  in  one-third  of  the  residue ;  that,  as  to  the  other  two-thirds,  she 
took  at  least  an  estate  for  life,  with  a  power  to  convey  the  fee  and  to  receive  the  pro- 
ceeds ;  that  she  was  entitled  to  the  residue  of  the  proceeds  in  the  administrator's 
hands,  and  to  use  them  at  her  discretion  for  her  support ;  and  that  no  trust 
created  by  the  will  in  favor  of  the  children. 
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(88  Me.  88.) 

la  the  nle  of  land,  the  vendor  is  liable  for  misrepreeentation  in  zegaid  to  the 
title  aa  wellaa  the  qoalitj. 

Where  one  by  quitclaim  veils  land  set  off  to  him  on  a  judgment  execution, 
and  repieeents  that  his  title  is  good,  the  concealment  of  the  fact  known  to 
him  and  unknown  to  the  bnyer,  that  a  petition  to  reyerse  the  judgment  was 
then  pending,  is  fraudulent,  and  renders  him  liable  in  damages* 

CASE  for  deceit  in  the  sale  of  the  defendants  interest  in  two 
pieces  of  real  estate  described  in  a  quitclaim  deed  to  the  plain- 
tiff, dated  August  29,  1873;  the  first  piece  ^^  containing  fifty  acres 
more  or  less,  being  the  same  lot  conveyed  to  the  said  Chapman  by 
sheriff's  deed,  June  15,  1872,  and  recorded,"  etc. ;  and  the  second 
"  being  the  same  conyeyed  to  said  Ghapman  by  Llewellyn  Orant 
[by  deed  dated]  June  18,  1872,  and  recorded/'  etc. 

At  the  trial,  tbe  plaintiff  proved  the  following  facts:  The  de- 
fendant's title  came  by  a  levy  of  an  execution  obtained  in  an  action, 
Green  v.  Oynthia  Huseeyy  and  her  husband  John  J.  Hueset/y  brought 
on  acoonnt  annexed,  to  recover  the  price  of  a  certain  mare,  alleged 
by  Green  to  have  been  sold  by  him  to  Cynthia  and  her  husband  for 
100.  Judgment  was  obtained  in  that  action  at  the  March  term  of 
this  court,  in  1872,  by  default. 

That  juc^ment  bcdfore  the  commencement  of  this  action  was 
wholly  reversed  on  review,  the  petition  for  which  was  entered  at 
the  September  term,  1872.  The  defendant  had  full  knowledge  of 
the  proceedings  in  review  from  the  entry  of  the  petition  to  the 
final  judgment  and  appeared  as  counsel  for  Green.  The  sheriff's 
deed  was  of  an  equity  of  redemption  from  a  mortgage  to  M.  8. 
Parker,  to  secure  a  note  of  $150,  which  Cynthia  testified  she  had 
faUy  paid  and  taken  up.  The  conveyance  from  Green  to  Chap- 
man was  a  levy  by  appraisement  on  the  aforesaid  execution  set  off 
to  Green. 

•Am  to  falae  reprasentaUons  on  sale  of  land,  aee  Faricer  ▼.  Jfoutton  (114  Maam.  W),  II 
Am.  Bap.  915;  GUwe ▼.  GIbrMte  («l  Yl.  Ifl),  1  Am.  B«p.  SIS;  BaOmnky.  Onmor  imMm. 
StSK  U  Am.  Bap.  US.  and  nola*  p.  US. 
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The  plaintiff,  after  introducing  the  quitclaim  deed,  the  note  of 
Cynthia  Hussey  to  M.  S.  Parker,  his  own  testimony  and  that  of 
Cynthia  Hnssey  offered  evidence  tending  to  prove  that  Green  sold 
the  mare  to  John  J.  Hussey,  the  husband  of  Cynthia,  that  the 
consideration  of  the  sale  was  $10,  paid  at  the  time  of  sale,  and 
a  note  of  Cynthia  originally  given  to  her  husband  for  $20,  on  which 
there  was  still  unpaid  $15,  making  in  all  $25  for  the  mare  ;  that 
she  had  nothing  to  do  with  the  purchase  of  the  mare,  and  chat  the 
defendant  brought  the  action  of  Oreen  v.  Hussey  et  ah  with  a  full 
knowledge  of  these  facts,  which  testimony  was  excluded.  The 
presiding  justice  ordered  a  nonsuit ;  and  the  plaintiff  all^;ed  ex- 
ceptions. 

8.  8,  Brown,  for  plaintiff.  I.  The  nonsuit  was  improperly 
ordered,  as  on  the  testimony  the  jury  might  have  found  a  ver- 
dict which  would  have  been  sustained  by  the  court  Fiekeii  ▼. 
Swift,  41  Me.  65. 

II.  The  defendant's  conduct  at  the  time  of  the  sale,  with  his 
positive  assertion  that  the  title  was  good,  was  a  material  misrepre- 
sentation of  the  condition  of  the  title.  2  Parsons  on  Oont  271  ei 
$eq,;  Kerr  on  Fraud  and  Mistake,  92  et  seq. 

III.  The  defendant  has  no  title  to  first  piece  of  land,  as  the 
mortgage  was  discharged  before  his  purchase  of  the  equity.  His 
ignorance  of  this  payment,  under  the  circumstances,  is  no  excuse. 
Broom's  Com.  Law,  341  et  seq. 

IV.  Defendant's  concealment  of  review  proceeding  was  a  fraud. 
**  Snppressio  vert "  as  actionable  as  **  attegoHo  fdhi.**  16  Me.  30  ; 
2  Parsons  on  Cent.  274,  275. 

V.  The  exclusion  of  the  evidence  offered  was  wrong,  as  it  had  m 
direct  bearing  upon  the  question  of  fraud. 

8.  8.  Chapmany  pro  se,  with  whom  was  Z>.  Z>.  Stewart. 

Danfobth,  J.  This  is  an  action  to  reoover  damages  for  an 
alleged  deceit  in  relation  to  the  title  to  certain  lands  conveyed  by 
quitclaim  deed  from  the  defendant  to  the  plaintiff.  It  is  before 
us  upon  exceptions  to  the  exclusion  of  certain  testimony  offered, 
and  to  the  order  of  a  nonsuit  upon  the  testimony. 

The  first  count  in  the  plaintiff's  writ  alleges  mainly  a  general 
statement  by  the  defendant  that  his  title,  with  the  exception  of 
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certain  incambrances,  was  good,  with  an  averment  that  he  had 
no  title  to  one  parcel,  and  that  the  title  to  the  other  piece  was  sub- 
eeqnently  defeated  by  a  suit  then  pending  in  court.  Were  this  the 
only  connt  in  the  writ,  the  action  coald  hardly  be  maintained.  The 
general  statement  that  a  title  is  valid  involves  questions  of  fact 
and  law  and  might  be  fairly  understood  as  an  expression  of  an 
opinion  rather  than  an  existing  fact.  But  what  is  of  more  conse- 
qnence  here,  it  does  not  appear  from  the  testimony  that  this  state- 
ment, in  relation  to  one  of  the  pieces  at  least,  was  not  true.  The 
judgment  and  levy  upon  which  the  title  depended,  though  after- 
ward annulled,  at  that  time,  so  far  as  appears,  gave  a  good  title. 
The  judgment  was  then  in  force  and  the  levy  valid. 

The  second  count  is  more  full,  and  though  the  cause  of  action 
may  not  be  stated  with  entire  accuracy,  it  is,  perhaps,  suflSciently 
so  to  enable  us  rightly  to  understand  the  "  person  and  case  "  as 
presented  by  the  testimony. 

In  this  count  the  cause  of  complaint  is  that  the  defendant  falsely 
stated  his  titlo  to  be  good,  and  fraudulently  concealed  a  material 
fact  connected  with  it,  which  rendered  it  defeasible  and  subse- 
quently defeated  it,  whereby  the  plaintiff  took  nothing  by  his  deed. 
The  direct  representation  of  the  title  is  the  same  as  in  the  first 
count,  and  standing  alone,  the  same  suggestions  will  apply.  But 
taken  in  connection  with  the  alleged  concealment,  another  and  a 
very  different  question  is  presented.  It  may  also  be  true  that  the 
concealment  alleged,  by  itself  alone,  might  not  be  a  cause  of  action. 
The  rule  of  caveai  emptor  applies  as  well  to  real  as  to  personal 
property.  But  this  rule  does  not  authorize  deception  in  what  is 
said  or  unsaid.  If  a  person  makes  representations  as  to  quality  or 
title  he  is  to  speak  the  truth,  or  if  he  is  placed  or  places  himself  in 
a  position  where  his  silence  will  convey  a  false  impression,  his  sup- 
pression of  the  truth  will  be  as  much  a  fraud  as  a  false  statement 
Hence,  whether  the  withholding  of  a  fact  is  fraudulent  must  de> 
pend  upon  the  accompanying  circumstances. 

The  testimony  shows  that  the  defendant's  title  to  the  land  sold 
depended  upon  a  judgment  of  this  court,  upon  which  an  execution 
issued  and  was  levied  upon  one  parcel,  while  the  other  as  an  equity 
of  redemption  was  sold  on  the  same  execution.  Within  a  year 
from  the  recovery  of  the  judgment  a  petition  for  a  review  of  the 
action  was  commenced,  and  was  pending  in  court  at  the  time  of 
the  conTeyanoe  in  question.    Of  this  petition  the  defendant  had 
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knowledge,  as  he  appeared  as  counsel  for  the  respondent.  The 
final  result  of  this  petition  was  the  entire  reversal  of  the  judgment. 

To  one  parcel  of  land  the  defendant  had  a  deed  from  the  officer, 
to  the  other  a  deed  from  the  judgment  creditor.  The  fact  con- 
cealed from  the  plaintiff  was  the  pendency  of  this  petition  for 
teview.  Was  it  the  duty  of  the  defendant  to  make  it  known  ?  We 
think  this  question  must  be  answered  in  the  affirmatiye. 

The  pendency  of  the  petition  was  an  existing  fact  and  a  mate- 
rial one  as  bearing  upon  the  title.  The  sale  was  more  than  one 
year  after  the  judgment.  If  no  petition  had  been  then  commenced, 
the  title  would  have  been  safe  from  any  attacks  from  that  quarter. 
The  petition  pending  was  directly  connected  with  the  title,  in  fact 
an  infirmity  in  it,  a  knowledge  of  which  was  necessary  to  enable 
the  plaintiff  to  form  an  intelligent  opinion  of  the  yalne  of  that 
which  he  was  about  to  purchase. 

Sugden,  in  his  work  on  Vendors  (8th  Am.  Ed.),  p.  9,  says:  '^  If  a 
seller  knows  and  conceals  a  fact  material  to  the  title,  relief  cannot 
be  refused  to  the  purchaser.*'  See  Kerr  on  Fraud  and  Mistake, 
99-102. 

So  where  ^*  the  means  of  information  are  not  equally  accessible 
to  both,  but  exclusively  within  the  knowledge  of  one  of  the  parties, 
and  known  to  be  material  to  a  correct  understanding  of  the  sub- 
ject ;  and  especially  when  one  of  the  parties  relies  upon  the  other  to 
communicate  to  him  the  true  state  of  facts  to  enable  him  to  judge 
of  the  expediency  of  the  bargain."  Prentiss  v.  Buss,  16  Me.  30, 
32,  33. 

'  The  testimony  shows  that  the  defendant  had  this  knowledge 
while  the  plaintiff  had  not,  and  such  was  its  nature  and  the  pro- 
fession of  the  two  men,  that  it  may  with  propriety  be  said  to  have 
been  exclusively  with  the  defendant ;  and,  for  the  same  reasons, 
as  well  as  from  other  testimony,  the  jury  would  have  been  fully 
justified  in  the  conclusion  that  the  purchaser  relied  upon  the  seUer 
to  communicate  all  such  facts. 

'  But  the  testimony  goes  further  than  this.  The  defendant  put 
himself  in  the  position  that  by  withholding  the  fact  he  must  almost 
necessarily  have  conveyed  a  false  impression.  He  not  only  stated 
i;hat  his  title  was  good,  but  he  gave  its  origin  and  history,  produc- 
ing the  papers  to  confirm  it 

'  If  he  gives  any  fact  he  must  give  all  the  quaUficatiomi  of  that 
fact,  otherwise  he  tails  to  give  a  true  statement.    When  he  says 
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his  title  is  good,  and  withholds  an  important  fact  which  tends  to 
impair  it,  he  states  more  than  the  trath  will  authorize.  When  he 
produces  a  judgment  from  a  court  of  competent  jurisdiction  with 
DO  apparent  defect  in  it,  as  the  foundation  of  his  title,  the  plain- 
tiff certainly  had  a  right  to  understand  him  as  asserting  that,  at 
least  so  far  as  he  knew,  there  was  no  infirmity  conaected  with  that 
judgment,  no  existing  fact  growing  out  of  it,  which  might  destroy 
it  as  a  muniment  of  title. 

What  explanation  the  defendant  may  be  able  to  give  of  these 
iacts  we  have  now  no  occasion  to  inquire.  We  have  only  the  testi- 
mony of  the  plaintiff  before  us,  and  from  that  we  think  he  is  enti- 
tled to  have  his  case  submitted  to  a  jury.  It  is  said  that  notwith- 
standing the  reversal  of  the  judgment,  the  plaintiff  obtained  a  good 
tide  to  that  part  sold  as  an  equity.  As  there  is  no  claim  that  the 
sale  has  been  rescinded  this  question  is  not  important  now.  If  the 
case  should  go  to  trial  other  facts  might  and  probably  would  be 
produced  bearing  upon  this  point,  and  if  his  title  to  that  should 
prove  good  it  would  go  in  mitigation  of  damages. 

Exceptions  sustained. 

Applbton,  C.  J.,  Walton,  Digkbbsok,  Babsows  and  Petebs^ 
JJ.,  concurred. 


Fbakblot   Oompaky  v.  Lewiston   Institution  fob  Sayings. 

(88  Me.  4a) 
Oorparatumt.     OantraeU  ultra  ojtm. 

Oorpora;tioiui  pooeooo  sneh  powen,  and  stich  only,  aa  the  law  of  their  creation 
oonfen  upon  them ;  and  when  created  bj  public  acts  of  the  legislature, 
parties  dealing  with  them  are  chargeable  with  notice  of  their  powers,  and 
the  limitations  apon  them,  and  cannot  plead  ignorance  in  avoidance  of  the 
defense  of  vUra  ffire$,  ' 

Tb»  trastees  of  the  Lewiston  Institution  for  Savings  subscribed  for  $50,000  of 
the  capital  stock  of  the  Continental  Mills,  and  having  no  money  to  pay  for 
it»  the  Franklin  Company,  another  corporation,  paid  that  amount  to  the 
Continental  Mills,  taking  the  notes  of  the  savings  institution  therefor,  and 
a  certificate  of  the  stock  in  their  own  name  as  collateral  security  for  the 
payment  of  the  notes.  Held,  that  the  action  of  the  tmstees  of  the  savings 
tnstitaUmi  was  tUtra  nires  ;  that  it  is  not  within  the  authority  of  savings 
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InstitntioiiB,  at  h  time  when  they  have  no  f ands  for  inveetment,  to  parehi 
Btocka  or  other  property,  not  needed  for  immediate  use,  on  credit,  and  thus 
«reate  a  debt  binding  npon  the  institution ;  that  the  Franklin  Company, 
having  participated  in  the  illegal  transaction,  could  not  claim  the  privileges 
of  a  bona  fide  holder  of  commercial  paper ;  and  that  the  savings  institation^ 
having  received  no  benefit  from  the  transaction,  was  not  estopped  to  set  ap 
the  defense  of  ultra  9ire$. 
SenMe,  upon  the  authorities  cited,  that  In  the  United  States,  corporation  *  can- 
not purchase,  or  hold,  or  deal  in  the  stocks  of  other  corporatioll^  n  iles* 
expressly  authorised  to  do  so  by  law.    (8m  noU,  p.  15.) 

Walton,  J.  The  claim  which  we  are  reqaired  to  pass  upon 
originated  in  this  way: 

In  April,  1875,  the  trustees  of  the  Lewiston  Institution  for  Sav- 
ings subscribed  for  f;50,000  worth  of  the  capital  stock  of  the  Con- 
tinental Mills,  one  of  the  manufacturing  corporations  doing  business 
at  Lewiston.  The  sayings  bank  had  no  money  with  which  to  pay 
for  the  stock,  and  in  July  following,  the  Franklin  Company,  another 
corporation  doing  business  at  Lewiston,  agreed  to  pay  the  150,000 
to  the  Continental  Mills,  take  the  notes  of  the  savings  bank  for  the 
amount,  and  hold  the  stock  as  security.  Five  notes  for  $10,000 
each,  payable  in  one  year  from  date,  with  interest  semi-annually, 
were  prepared  and  signed  by  the  treasurer  of  the  savings  bank,  and 
sent  to  William  B.  Wood,  at  Boston  ;  and  he,  being  treasurer  of  the 
Continental  Mills  as  well  as  treasurer  of  the  Franklin  Company, 
paid  the  money  in  his  latter  capacity  to  himself  in  his  former  capac- 
ity, and  afterward  (when  does  not  appear)  made  a  certificate, 
signed  by  himself  and  the  president  of  the  Continental  Mills  oor- 
poration,  stating  that  the  Franklin  Company  was  the  **  proprietor 
of  five  hundred  shares  in  the  Continental  Mills,  as  collateral."  It 
does  not  appear  that  this  certificate  was  ever  delivered  to  the  sav- 
ings bank,  or  offered  to  them,  or  that  any  of  its  officers  ever  knew 
of  its  existence.  And  it  does  not  show  upon  its  face  that  the  sav- 
ings bank  has  any  interest  in  the  stock,  or  connection  with  it  what- 
ever.  The  Lewiston  Institution  for  Savings  having  become  insolvent, 
in  May,  1876,  commissioners  were  appointed  to  receive  and  decide 
upon  all  claims  against  the  institution.  The  Franklin  Company  pre- 
sented for  allowance  the  five  notes  above  described,  and  afterward 
filed  a  claim  for  150,000  and  interest,  as  so  much  money  paid  oni 
by  the  Franklin  Company  at  the  request  and  for  the  benefit  of  the 
savings  institution.  Both  claims  were  rejected  by  the  commission- 
ers, and  the  case  is  before  the  law  court  on  report  agreed  to  by  coan- 
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leL  There  is  no  other  oonsideration  for  the  notes,  and  no  other 
bMia  for  the  claim  for  money  paid,  than  the  payment  to  the  Con- 
tinental Hills  above  described.  The  claims,  therefore,  are  one  in 
sabstance,  although  presented  in  two  forms. 

1.  The  first  question  is  whether  it  is  competent  for  the  trustees 
of  a  savings  bank,  at  a  time  when  there  are  no  funds  in  the  bank 
for  investment,  to  agree  to  take  shares  in  a  manufacturing  corpora- 
tion, and  thereby  create  a  debt  binding  upon  the  bank. 

We  think  not.  It  is  familiar  law  that  a  corporation  possesses 
mch  powers,  and  such  only,  as  the  law  of  its  creation  confers  upon 
it.     The  rule  is  stated  with  great  uniformity. 

''A  corporation  has  only  such  powers  as  are  specifically  granted  or 
aach  as  are  necessary  for  carrying  the  former  into  effect ;  and  these 
powers  can  only  be  exercised  for  the  purposes  contemplated  by  its 
charter.'^  Brightly's  Federal  Digest,  citing  Humphreville  Copper 
Co.  V.  Sierlingy  1  West  L.  Mo.  126  ;  Beaty  v.  KnowUr,  4  Pet  152 ; 
8.  c,  1  McL.  41  ;  Perrine  v.  ChMapeake  &  DeiL  Canal  Oo,,  9  How. 
172;  Famum  v.  Blackstone  Canal  Co,,  1  Sum.  46. 

"A  corporation  can  do  no  acts,  and  make  no  contracts,  either 
within  or  without  the  State  which  created  it,  except  such  as  are 
aathorized  by  its  charter."  Bright^y's  Fed.  Dig,,  citing  Bank  of 
Augtista  v.  Earle,  13  Pet.  519  ;  Tombigbee  R,  R.  Co,  v.  Kneeland,  4 
How.  16 ;  Runyan  v.  Cost&r^s  Leasee,  14  Pet.  122. 

**  A  corporation,  being  the  mere  creature  of  law,  possesses  only 
those  properties  which  the  charter  of  its  creation  confers  upon  it, 
either  expressly,  or  as  incidental  to  its  very  existence."  Marshall, 
G.  J.,  in  Dartmouth  College  v.  Woodward,  4  Wheat  518,  636. 

*'  An  incidental  power  is  one  that  is  directly  and  immediately 
appropriate  to  the  execution  of  the  specific  power  granted,  and  not 
one  that  haa  a  slight  or  remote  relation  to  it"  Hood  v.  N.  Y.  d 
N.  H.  Railroad,  22  Conn.  1  and  502. 

Ab  corporations  are  created  by  public  acts  of  the  legislature,  and 
all  their  powers,  duties  and  obligations  are  declared  and  clearly 
defined  by  public  law,  parties  dealing  with  them  must  take  notice 
of  those  powers  and  the  limitations  upon  them,  at  their  peril ; 
and  will  not  be  allowed  to  plead  ignorance  of  those  powers  and 
limitations  in  avoidance  of  the  defense  of  ultra  vires.  Pearce  v. 
Mad.  A  Ind.  Railroad,  21  How.  441 ;  Andrews  v.  Ins,  Co.,  37 
Me.  256. 

"  Ip.  the  United  States,  corporations  cannot  purchase,  or  hold, 
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or  deal  in  the  stocks  of  other  corporations,  unless  expressly 
authorized  to  do  so  bylaw."  Green's  Brice's  Ultra  Vires,  95,  note, 
citing  a  large  nnmber  of  authorities. 

''It  certainly  needs  no  argument  or  authority  to  show  that  a 
corporation  ci*eated  for  the  purpose  of  insurance  has  no  power  to 
:  dvance  its  moneys  or  obligations  to  sustain  another  corporation 
in  a  similar  or  dissimilar  business."  Opinion  of  the  court  in 
Benry,  receiver,  v.  YcUes,  24  Barb.  199. 

''  When  the  directors  of  the  company  subscribed  for  stock  in  a 
building  corporation,  whatever  may  have  been  their  motive,  they 
transcended  the  powers  conferred  upon  them,  and  departed  from 
the  legitimate  business  of  the  company,  as  much  as  if  they  had 
subscribed  for  stock  in  a  manufacturing  or  steamboat  company  ; 
and  such  subscription,  in  our  opinion,  is  not  binding  upon  the 
defendants,  and  any  payments  made  upon  it  to  the  plaintiffs 
would  be  money  received  without  consideration."  Opinion  of  tin 
court  in  Mutual  Savings  Bank  v.  Meriden  Agency  Co^  24  Conn.  159. 

If  a  corporation  can  purchase  any  portion  of  the  capital  stock 
of  another  corporation,  it  can  purchase  the  whole,  and  invest  all 
its  funds  in  that  way,  and  thus  be  enabled  to  engage  exclusively 
in  a  business  entirely  foreign  to  the  purposes*  for  which  it  was 
created.  A  banking  corporation  could  become  a  manufacturing 
corporation,  and  a  manufacturing  corporation  could  become  a 
banking  corporation.  This  the  law  will  not  allow  ;  and  it  has  been 
held  that  notes  given  by  a  manufacturing  corporation  for  the  pur- 
chase of  shares  in  a  bank  are  not  collectible.  Sumner  v.  Macey,  3 
W.  &  M.  105.  That  the  notes  given  by  a  railroad  corporation,  for 
the  purchase  of  a  steamboat  to  be  run  in  connection  with  its  road, 
are  not  collectible.    Pearce  v.  Railroad^  21  How.  441. 

It  would  seem,  therefore,  upon  principle  as  well  as  authority, 
that  it  is  not  within  the  authority  of  the  trustees  of  a  savings 
bank  to  invest  its  funds  in  the  stock  of  manufacturing  corpora- 
tions, unless  expressly  authorized  so  to  do  by  its  charter,  or  the 
public  laws  of  the  State. 

But  we  do  not  rest  our  decision  upon  this  ground.  We  rest  it 
upon  the  broader  ground  that  it  is  not  competent  for  the  trustees 
of  a  savings  bank  to  purchase  on  credit  property  of  any  kind,  not 
needed  for  immediate  use,  or  the  investment  of  existing  funds. 
No  such  power  is  expressly  conferred  upon  them ;  nor  do  we  thiuk 
it  can  be  sustained  as  an  incidental  power. 
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It  is  suggested  that  it  may  be  convenient  in  this  way  to  provide, 
in  advance,  for  the  investment  of  fands  that  may  afterward  come 
into  the  possession  of  the  bank.  We  think  the  creation  of  debts, 
by  corporations  or  individuals,  for  no  other  purpose  than  to  provide 
a  ready  way  to  dispose  of  future  acquisitions,  a  proceeding  of  very 
questionable  convenience ;  that  in  the  great  majority  of  cases,  it 
would  be  likely  to  prove,  as  it  did  in  this  case,  very  inconvenient. 
But  it  is  a  sufficient  answer  to  say  that  the  law  imposes  no  duty 
upon  the  trustees  of  savings  banks  to  provide  for  the  investment  of 
future  funds  or  future  deposits.  Their  whole  duty  is  performed 
when  they  have  provided  safe  investments  for  the  funds  already 
oommi  tted  to  their  care.  To  hold  that  they  may  creafce  debts  binding 
upon  existing  depositors  for  the  benefit  of  future  depositors,  whose 
money,  after  all,  may  never  be  committed  to  their  care,  would  be  a 
doctrine  as  startling  as  it  would  be  unprecedented* 

II.  The  second  ground  on  which  the  claim  of  the  Franklin 
Company  is  sought  to  be  maintained  is  this:  It  is  said  that  where 
a  oorporation  is  authorized  to  hire  money  for  any  purpose,  mere 
knowledge  on  the  part  of  the  lender  that  it  is  to  be  used  for  an 
illegal  purpose  wiU  not  preclude  a  recovery.  This  may  be  true. 
But  the  claim  in  this  case  is  not  for  money  lent.  It  is  for  money 
paid.  And  the  latter  is  the  only  claim  which  the  evidence  tends 
to  support  Ordinarily  such  a  distinction  is  unimportant.  But 
in  this  case  it  is  vitaL  It  is  the  hinge  on  which  tiie  case  turns. 
It  may  be  true  that  when  money  is  lent,  and  the  borrower  is  left 
free  to  use  it  as  he  pleases,  mere  knowledge  on  the  part  of  the 
lender  that  the  borrower  intends  to  use  it  for  an  illegal  purpose 
will  not  bar  a  recovery.  But  it  is  well  settled  that  if  it  be  a  part 
of  the  agreement  that  the  money  shall  be  used  for  an  illegal  pur- 
pose, or  any  thing  is  done  by  the  lender  in  furtherance  of  such  a  use 
of  the  money,  a  recovery  therefor  cannot  be  had.  Thus,  the  mere 
knowledge  of  the  lender  that  the  borrower  of  money  intends  to 
gamble  with  it,  if,  by  the  terms  of  the  agreement,  the  latter  is  left 
free  to  use  it  as  he  pleases,  may  not  constitute  a  bar  to  a  recovery  of 
it  But  it  is  well  settled  that  if  the  money  is  lent  for  the  express 
purpose  of  enabling  the  borrower  to  gamble  with  it,  a  recovery 
cannot  be  had.  Oannan  v.  Bryce,  3  Bam.  &  Aid.  179;  McKinneU 
V.  Robiman,  8  M.  ft  W.  484;  Traeg  v.  Talmage,  14  N.  Y.  162.  As 
already  stated,  there  is  no  claim  in  this  case  for  money  lent  And 
the  evidenoe  would  not  support  such  a  claim  if  there  was  one. 


14  MAINE, 

Fntnklin  Gompanj  v.  Lewiston  InBtltaUon  for  Savings. 

The  money  was  never  for  a  moment  in  the  possession  of  the  bank. 
Never,  for  a  moment,  did  the  bank  possess  either  the  right  or  the 
power  to  use  the  money  as  it  pleased.  The  agreement  was  that  the 
Franklin  Company  shonid  pay  for  the  stock  for  which  the  trustees 
of  the  bank  had  subscribed,  and  take  the  stock  and  hold  it  as 
security.  We  thus  see  that  by  the  very  terms  of  the  agreement  the 
money  was  to  be  applied  to  a  specified  purpose,  and  that  purpose 
an  illegal  one.  We  use  the  word  *'  illegal,"  not  in  the  sense  of 
malum  in  se,  nor  malum  prohibitum,  but  in  the  sense  in  which  it  is 
used  to  describe  the  unauthorized  acts  of  corporations — acts  and 
contracts  ultra  vires. 

'^  The  contracts  of  corporations  which  are  not  authorized  by  their 
charters  are  illegal,  because  they  are  made  in  contravention  of  pub- 
lic policy.  *  *  *  Although  the  unauthorized  contract  may  be 
neither  malum  in  se,  nor  inalum prohibitum,  but,  on  the  contrary, 
may  be  for  some  benevolent  or  worthy  object  —  as  to  build  an  alms- 
house or  a  college,  or  to  purchase  and  distribute  tracts  or  books  of 
instruction  —  yet,  if  it  is  a  violation  of  public  policy  for  corpora- 
tions to  exercise  powers  which  have  never  been  granted  to  them, 
such  contracts,  notwithstanding  their  praiseworthy  nature,  are  ille- 
gal and  void."  Seldbn,  J.,  in  Bisseli  ▼.  Railroad  Companies,  22 
N.  Y.  268,  285. 

'^Any  application  of,  or  dealing  with,  the  capital,  or  any  funds 
or  money  of  the  company,  which  may  come  under  the  control  or 
management  of  the  directors,  or  governing  body  of  the  company, 
in  any  manner  not  distinctly  authorized  by  the  act  of  Parliament, 
is,  in  my  opinion,  an  illegal  application  or  dealing."  Lord  Lano- 
BALE,  in  Salomons  v.  Laing,  12  Beav.  339. 

These  extracts  are  to  show  the  sense  in  which  the  word  **  ille- 
gal "  is  used  when  employed  to  describe  the  unauthorized  acts  and 
contracts  of  corporations.  And  with  respect  tq.  such  acts  and  con- 
tracts, it  has  been  very  aptly  said  that  the  powers  and  franchises 
of  corporations  are  grants  from  the  government;  that  it  would  bo 
just  as  reasonable  and  just  as  legal  to  allow  one  who  has  a  patent 
for  one  hundred  acres  of  land,  to  take  possession  of  two  hundred 
acres,  as  to  allow  a  corporation  to  usurp  and  exercise  a  power  not 
conveyed  to  it  in  its  charter. 

III.  Another  ground  on  which  the  Franklin  Gompany  claims 
to  recover  is  that,  when  a  contract  has  been  executed,  in  whole  or 
in  part>  and  the  corporation  has  thereby  received  a  benefit,  a  recovery 
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may  be  had  b;  the  other  contracting  party  to  the  extent  of  the 
benefit  thus  conferred^  notwithstanding  the  contract  was  ultra  vires. 
It  ia  a  sufficient  answer  to  this  argument  to  say  that  the  case  fails 
to  show  that  the  sayings  bank  has  been  thus  benefited.  The  tbO,- 
000  paid  by  the  Franklin  Company  was  paid  directly  to  the  Conti- 
nental Mills.  Not  a  cent  of  it  ever  came  into  the  possession  of  the 
savings  bank.  The  stock  for  which  the  $50^000  was  paid  was  issued 
directly  to  the  Franklin  Company.  The  title  never  for  a  moment 
vested  in  the  savings  bank.  Although,  by  the  terms  of  the  agree- 
menty  the  Franklin  Company  was  to  hold  the  stock  as  collateral 
security  merely,  still,  the  agreement  being  tdira  vires,  cannot  be 
enforced.  Nothing  possessing  the  slightest  intrinsic  value,  not 
even  a  right  of  action,  was  ever  secured  to  or  vested  in  the  savings 
bank.  There  is  absolutely  nothing  on  which  qtiantum  meruit  or  a 
quanium  valebat  claim  can  be  sustained. 

Decision  of  the  commissioners  affirmed.     Claim  of  the  Franklin 
Company  disallowed. 

ApPLBTOK,  G.  J.,  BaBBOWS,  VIBGIK,  PbTHBB  and  LiBBlBT,  JJ., 

oononrred. 

W.  P.  Frye,  J.  B.    Cottor  d   W.  H.    White,  with  whom  was  If. 
Webby  for  plaintifls. 

iVl  Morrill,  for  defendants. 

Von  BT  THM  BxPOBTBa.— This  decision  harmonisM  with  the  American  doctrine  in  the 
aathoritlM  dted  in  Qraen*8  Brice^s  intra  Vires,  80,  note.  ZabrUkier.  C.  CAC.R.  Co,,  8S 
Bow.  881 ;  Mutual  Savingt  Bank  ▼.  Meriden  Agency  Co.,  84  Conn.  150;  Hodges  ▼.  Screw 
Co,,  1  R.  I.  SSS;  WhUer.  Syracuaeand  UlieaR.  B.  C6  ,  14  Barb.  660;  Berry  r.  Tatea^  94 
id.  1» ;  Conn.  Mutual  lAfe  Ifia  Co.  ▼.  C.  C.ACR.  B.  Co,,  41  id.  8;  Talmage  ▼.  PeO, 
r  N.  T.  848 ;  New  York  Exchange  C^,  ▼.  I)eTroIA5Boew.  608;  Mayor  ▼.  Bait,  A  Ohio  R.  R, 
Co.,  81  Md.  60;  Central  R.  R.  Co.  ▼.  Cdttini,  40  Qa.  S62;  HasUhunt  t.  Savcmnah  R,  R.  Co,, 
48  id.  18;  Sumner  ▼.  Marcy,  8  Woodb.  A  Ifinot,  106. 

no  kiening  of  the  earlier  decisions  was  the  same  way.  Great  WetUm  BaiOway  Co.  ▼. 
MetropolUanBaawavCo.,t»U  J.Ch.882;  9  Jur.  (N.  S.)  683. 

The  modem  TCngiish  doctrine  is  the  contrary.  Brioe*s  statement  (Greenes  Brioe*8  intra 
VirasiOa)  is:  **A  corporation  may  deal  in  the  shares  of  other  corporations,  without 
espreaB  power  to  do  so,  provided  ttie  nature  of  its  businesB  be  such  as  to  render  such  trans- 
aoMofis  oondnciTe  to  its  prosperity.  *'  Re  Bomed's  Batifc,  Ex  parte  the  Contract  Corponi- 
Mon,  U  R.,  8  Gh.  106:  Be  AtUUic  Banking  CorporatUnh  Royal  Bank  of  India'e  Case,  L.  R., 
4Ch.aB,8B7. 

AngeO  (Corp.,  f  168)  lays  down  the  rule  as  foflows:  ** There  are  large  classes  of  corpora^ 
Hobs  which  may  and  do  rightfully  iuTost  their  capital  or  funds  in  the  stock  of  other  oor- 
poffattoos,  for  the  purpose  of  secure  and  profitable  iuTestment;  such,  for  instance,  as 
nUgioas  andctiarttabte  corporations;  and  corporations  for  literary  and  sdentlflc  purposes, 
companies,  nnlsas  expressly  or  impliedly  restrained  by  their  charters,  or  the 
law,  may  rii^tfnlly  invest  their  capital  in  the  stock  of  other  corporations,  such  as* 
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banks,  railroada,  and  tho  like.  Hodgea  ▼.  N,  E,  Screw  Co.,  1 B.  I.  M7.  The  epecUlcatlon, 
in  the  ohaiter,  of  oertain  modee  of  inveeting  the  corporate  funds  would  prechide  an  other 
modes  of  inTestmeot.  8coU  ▼.  DePeyat^r,  1  Bd.  Ch.  518;  Smith  t.  Alabcuna  Int.  Co.,  4 
Ala.  BS6.  In  what  stocks  it  wocdd  be  proper  for  them,  in  the  absence  of  qpedslrastriction, 
to  make  such  InTestments,  most  depend  much  upon  the  custom  or  ussge  of  investment  in 
the  place  and  countiy.  All  corporations  have  power  to  take  the  stock  of  other  corpora- 
tions as  incidental  to  the  power  of  collecting  a  debt  or  making  a  sale.  In  such  case,  thay 
would  take  it  to  sell  or  turn  into  moneyt  and  would  not  hold  it  as  a  permanent  investment. 
Hodges  t.  N,  E.  Screw  Co.,  mpra;  Sumner  y.  Marey,  8  Woodb.  A  M.  IIS.  The  power  to 
take  and  hold  depends  greatly  in  such  oases  upon  the  purpose,  whether  within  or  beyond 
the  legitimate  sphere  of  the  corporate  action.  And  where  a  corporation,  created  to  carry 
on  the  budnesB  of  vending  lumber  and  manufactures  fkom  wood,  ismed  promissory  notes, 
for  more  than  the  amount  of  its  authorised  capital,  in  thepurchaseof  the  Mtock.  of  a  bank, 
for  the  avowed  pupooe  of  getting  the  virtual  control  of  it,  and  of  being  better  able  to  effect 
loans  with  it,  this  was  held  to  be  a  dearty  unauthorised  transaction.  Sumnor  v.  Marcy 
8upra,^* 

The  rule  is  well  expieosed  by  Chubcb,  J.,  in  Bridgeport  v.  RaOroad  Co.,  16  Onm.  47B : 
"In  this  country,  all  corporations,  whether pubUo  or  private,  derive  their  powers  from  the 
legislative  grant,  and  can  do  no  act  for  which  authority  is  not  ezpresely  given  or  may  noC 
be  reasonably  inferred.  But  if  we  were  to  say  that  they  can  do  "•'n^**"g  for  whidi  a 
rant  could  not  be  found  in  the  language  of  their  charters,  we  should  deny  them  in  some  < 
the  power  of  self-preservation,  as  weD  asmany  of  the  means  neceseaiy  to  effect  the* 
tial  objects  of  their  incorporation.  And  therefore  it  has  long  been  an  established  principle 
in  the  law  of  corporations,  that  they  niay  ezerdse  all  the  powers  within  the  Cair  Intent 
and  purpose  of  their  creation,  which  are  reasonable  and  proper  to  give  effect  to  the  powers 
ezpresdy  granted.  In  doing  this,  they  must  have  a  ohdce  of  means  adapted  to  ends,  and 
are  not  confined  to  any  one  mode  of  operation." 

In  Mutual  SavingB  Bank  v.  Meriden  Agency  Oo„  84  Conn.  IW,  the  court  said :  **Bnt 
where  the  directors  of  the  company  subscribed  for  stock  in  a  building  association,  what- 
ever may  have  been  their  motive,  whether  to  obtain  a  loan  of  money,  or  for  purposes  of 
^peculation,  they  transcended  the  powers  conferred  npon  them,  and  departed  trom  the 
legitimate  business  of  the  company,  as  much  so  as  if  they  had  subsortbed  for  stock  in  a 
mannfactniing  or  steamboat  company. "    Followed  in  Berry  ▼  TWsi^  M  Baib.  tlO. 


OsBOBNB  y.  Kxrox  &  LiirooLv  Bailboab. 

(e8Me.49L) 
Maiter^B  UabUUif  to  tenanl  for  it^ur^  bfffdUm  Mrwrni. 


A  peraon,  who  TolontarU  j  aaoista  the  servant  of  another  in  a  particiilar  emar. 

gency,  cannot  recover  from  the  master  for  an  injnrj  canoed  bj  the  Begli- 

genoe  or  misconduct  of  snch  seryant ;  he  can  impoee  no  greater  daty  on  the 

master  than  a  hired  servant. 
A  servant  cannot  recover  for  an  Injury  incoired  in  inslittlng  a  fellow-nrvMi(» 

either  voluntarilj,  or  on  the  request  of  aadi  servant. 

CASE  for  negligence.  Stephen  Osborne,  tbe  plaintUPs  intefltate, 
the  senrant  of  the  railroad  corporation^  and  master  of  its  ferry- 
boat^ whose  duty  it  was  to  transport  the  cars  of  the  defendant  com- 
pany across  the  Kennebec  river,  between  Bath  and  Woolwich,  left 
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the  boat,  which  was  lying  at  the  wharf  in  readiness  to  transport  the 
loaded  freight  cars  from  Woolwich  to  Bath,  and  at  the  request  of 
the  conductor,  nnshackled  the  loaded  cars  by  pnlling  the  bolt 
which  connected  them  with  the  others,  and  in  doing  so  was  canght 
between  the  banters  and  crashed,  and  died  from  the  effects  thereof, 
some  foarteen  hoars  after.  The  allegation  was,  that  the  injary 
was  occasioned  throagh  the  negligence  of  the  company  in  not  pro* 
Tiding  suitable  coaplings  for  the  cars,  that  they  were  not  the  safest* 
then  known  and  in  general  ase ;  and  that  the  cars  were  not  pro-» 
Tided  with  a  sufficient  number  of  brakemen,  and  that  the  engines 
and  shifting  cars  were  negligently  moved  against  the  loaded  freight 
cars  without  warning  to  the  intestate,  and  without  any  brakemen* 
to  apply  the  brakes,  and  were  forced  with  violence  against  his' 
body, 
llie  plea  was  general  issue. 

F.  Adams,  for  plaintiff. 

H.  TaUman  d  C.  W.  Larraiee,  for  the  defendants. 

« 

Applbioit,  0.  J.  This  is  an  action  of  the  case  against  the  de- 
fendants to  recover  damages  for  their  negligence  by  which  the 
plaintiff's  intestate  was  so  seriously  injured  in  attempting  to  remove 
a  bolt  for  the  purpose  of  uncoupling  certain  loaded  freight  cars, 
that  he  died  in  a  short  time  afterward. 

The  plaintiff's  intestate  was  an  employee  of  the  defendant  cor- 
poration, and  the  injury  occurred  while  in  their  service. 

If  the  injury  was  the  result  of  accident  solely,  t}ie  defendants 
being  without  fault,  the  action  is  not  maintainable. 

If  the  injury  was  caused  by  the  negligence  or  misconduct  of 
fellow-servants,  the  law  is  well  settled  that  a  servant  thus  injured 
cannot  maintain  an  action  against  his  master  for  such  injury. 
Lawhr  v.  Androscoggin  Railroad,  62  Me.  463 ;  s.  o.,  16  Am. 
Bep.  492 ;  Hodghina  v.  Eastern  Railroad,  119  Mass.  419 ;  Samfnon 
V.  N.  Y.  £  H.  Railroad,  62  N.  Y.  251. 

Servants  must  be  supposed  to  have  the  risk  of  the  service  in 
their  contemplation  when  they  voluntarily  undertake  it  and  agree 
to  accept  the  stipulated  remuneration.  Plant  v.  Chrand  Trunk  Ry. 
Oo^  27  Up.  Canada  Q.  B.  78;  SearU  v.  Lindsay,  11  C.  B.  (^f.  S.) 
429;  Oibson  v.  Erie  Railway,  63  N.  Y.  449;  8.  c,  20  Am.  Rep.  552. 

It  makes  no  difference  in  regard  to  the  liability  of  the  defend- 
Vol.  XXVin  —  8 
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ants  that  the  plaintilPs  intestate  came  into  the  service  volantarily, 
and  to  assist  the  defendants'  servants  in  a  particniar  emergency,  and 
was  killed  by  their  negligence,  for  by  Tolanteeriug  his  services  he 
could  not  have  greater  rights  nor  conld  he  impose  any  greater  dnty 
on  the  defendants  than  would  have  existed  had  he  been  a  hired  ser- 
vant Degg  v.  Midland  Railway ^  1  Hurlst  ft  Norm.  773.  The 
same  rule  of  law  is  applicable  if  a  servant,  of  his  own  motion,  at 
the  request  of  a  fellow-servant,  should  undertake  temporarily  to 
perform  the  duties  of  a  fellow-servant 

If  the  plaintifPs  intestate,  through  his  own  want  of  care,  contrib- 
uted to  the  injury  which  resulted  in  his  death,  this  action  must 
faiL  Complaint  is  made  that  the  cars  were  so  constructed  as  to 
be  dangerous  in  coupling  and  in  uncoupling.  But  the  plain  tiiFs 
evidence  shows  that  they  were  such  cars  as  had  always  been  in  use 
by  the  defendant  corporation  and  by  other  railroad  corporations  in 
this  State.  What  they  were  was  well  known  to  the  servants  of  the 
defendant 

It  was  held  in  Indianapolis  B,  dt  W,  Railway  v.  Flanigan^  77 
01.  365,  that  a  railroad  company  was  not  liable  for  an  injury 
received  by  an  employee,  while  coupling  cars  having  double  buffers, 
simply  because  a  higher  degree  of  care  is  required  in  using  them 
than  in  those  differently  constructed.  So,  in  Fort  Wayne,  etc.. 
Railroad  v.  Oildersleeve,  33  Mich.  133,  it  was  decided  that  a  rail* 
road  company  which  used  in  its  trains  an  old  mail  car, which  was  lower 
than  others,  was  not  liable  to  its  servant,  who  knowingly  incurred 
the  risk,  for  an  injury  resulting  from  the  coupling  of  such  old 
oar  with  another,  though  the  danger  was  greater  than  with  cars  of 
equal  height 

The  plaintiff's  evidence  shows  that  one  should  not  go  inside  the 
hunters  to  lift  the  pin  when  unshackling  cars.  '^We  stand  against 
them  and  reach  over  them.  We  stand  on  the  outside  of  the  ban- 
ters, reach  over  and  pull  the  pin  out  I  can  do  it  easily.  I 
guess  any  one  can.  I  judge  that  the  customary  way  of  unshack- 
ling. If  the  cars  were  standing  apart,  so  that  there  was  room  to 
pass  in  I  should  not  intend  to  pass  in  between  the  hunters.''  Such 
is  the  testimony  of  one  of  the  plaintiff's  witnesses.  Another  says: 
''In  a  moving  train  it  is  diflScult  to  lift  a  bolt  without  coming  in 
contact  with  the  dead  wood.  Situated  as  this  train  was,  I  think  it 
was  dangerous.  There  was  no  trouble  in  waiting  till  the  train  was 
stilL"    There  can  be  no  doubt  that  the  injury  sustained  arose  from 
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a  noglect  of  the  obvioas  precaations  which  the  basineas  engaged  in 
•0  imperatiyely  required. 

The  evidence  ftdls  to  show  an  insnlBcient  number  of  servants^ 
and  as  already  suited^  so  far  as  the  injury  arose  from  the  negli- 
gence of  fellow-seryantSy  it  was  at  the  risk  of  the  servant  injured. 

Plaintiff  nonsuit. 

Waltoh,  DiOKiBfloif,  Babbows,  DAHVOBiiH  and  Pbtsbs,  JJ.» 
eononmda 


Foeo  T.  Lawbt. 

(BSM*.  m) 
IhHH0r$kip  —  attachmefU  of  paHn&f^i  Mermi. 

AcradHor  of  ooo  of  the  partnen  of  a  firm  maj  attach  sach  partner's  interest 
la  a  spedfio  portion  of  a  stock  of  goods  belonging  to  the  firm,  and  is  not 
feqoired,  in  order  to  render  the  attachment  regolar,  to  take  the  partner's 
interest  in  the  entire  stock  of  goods. 

CASEy  under  B.  8.,  oh.  113,  §  51,  to  recover  damages  for  the 
fraudulent  conveyance  to  the  defendant  of  one  W.  P.  Fams- 
worth's  interest  in  a  stock  of  goods  which  Famsworth  and  the 
defendant  owned  as  copartners.  Immediately  before  the  alleged 
fraudulent  conveyance,  the  plaintiff  placed  a  writ  in  an  oflScer's 
hands  for  the  purpose  of  attaching  that  interest,  a  fact  known  to 
Famsworth  and  the  defendant.  The  testimony  was  conflicting  as 
to  whether  the  plaintiff  instructed  the  officer  to  make  an  attach- 
ment of  sufficient  amount  of  the  partnership  property  to  secure 
his  debt,  as  the  defendant  claimed,  or  to  make  an  attachment  of 
Famsworth's  interest  in  a  part  of  the  stock,  as  the  plaintiff  claimed. 
The  presiding  justice  instructed  the  jury  that  a  separate  creditor 
might,  on  a  writ  against  one  member  of  a  firm,  attach  his  interest 
in  aU  the  copartnership  property,  but  had  no  right  to  attach  his 
interest  in  a  part  of  the  goods.  The  verdict  was  for  the  defend- 
ant; and  the  plaintiff  alleged  exceptions  to  the  foregoing  ruling  and 
to  another  alluded  to  in  the  opinion. 

A  S.  Brawn,  for  plaintiff,  contended  that  it  was  error  to 
instruct  the  jury  that  a  regard  for  the  rights  of  partnership  cred- 
itors forbade  the  attachment  of  defendant's  interest  in  a  part  of  tha 
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goods,  becaase  if  the  statement  of  the  principle  were  correct,  no 
one  except  a  partnership  creditor  could  invoke  it  —  the  defendant 
conld  not.  Douglass  v.  Winslno,  20  Me.  89.  But  the  rule  protect- 
ing the  rights  of  partnership  creditors  makes  no  distinction 
between  the  attachment  of  the  interest  in  a  part  and  in  all  of 
the  goods. 

D.  D,  Stewart,  for  defendant,  cited  Douglass  v.  Wifislow^ 
supra ;  Moore  v.  Pennell,  52  Me.  162 ;  AUen  v.  WeUs,  22 
Pick.  460. 

Peters,  J.  It  was  made  a  material  question  at  the  trial  of  this 
case  whether  an  officer,  who  has  a  writ  in  favor  of  a  creditor  of 
one  of  the  partners  of  a  firm,  could  properly  attach  such  a  part- 
ner's interest  in  a  specific  portion  of  a  stock  of  goods  belonging  to 
the  firm,  where  the  goods  are  situated  together ;  or  whether,  in 
order  to  make  the  attachment  valid,  the  interest  of  such  partner 
in  the  entire  stock  of  goods  must  be  taken.  The  ruling  was  that 
the  interest  in  the  entire  stock  only  conld  be  attached.  The  learned 
judge  evidently  had  in  mind  the  rule  appertaining  to  sale  upon 
execution  rather  than  that  applying  to  an  attachment  upon  writ. 
The  officer  could  attach  the  interest  of  the  debtor  in  any  portion 
of  the  goods.  Upon  execution,  he  could  sell  only  such  interest  as 
the  debtor  would  have  in  the  property  attached  after  all  the  part- 
nership debts  and  any  balances  due  the  other  partners  were  satis- 
fied and  paid.  The  purchaser  would  get  merely  the  legal  estate  of 
the  individual  debtor  in  the  particular  goods  sold,  subject  to  the 
rights  of  the  other  partners  and  creditors  of  the  firm.  A  private 
creditor  might  not  be  justified  in  attaching  his  debtor's  interest  in 
an  entire  stock  of  goods  of  a  partnership,  if  the  demand  is  small 
and  the  stock  large,  and  the  debtor's  interest  therein  much  more 
than  necessary  to  satisfy  all  claims  against  him.  We  see  no  more 
necessity  of  attaching  a  debtor's  interest  in  the  whole  of  a  par- 
ticular stock,  than  there  would  be  to  attach  his  interest  in  all  the 
property  of  the  firm  of  which  he  is  a  member,  however  extended 
and  situated.  It  would  often  be  impossible  to  accomplish  that. 
The  other  exception  is  not  considered.  This  one  is  sustained. 
Hacker  v.  Johnson,  66  Me.  21 ;  Parker  v.  Wrighi,  id.  392. 

Applbtok,  0.  J.,  WAiooir,  Diokbbsok,  Babbows  and  Dak- 
POBTHy  JJ.,  oonounred. 
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(dSMe.  m.) 
IfeffoUable  imtrumeTU — inUreti, 

Oa  %  note  payable  on  demand  with  interest  at  ten  per  cent,  that  rate  of  inter- 
est ifl  recoverable  up  to  the  date  of  the  yerdict,  when  damages  are  assessed 
bj  a  jary ;  and  ap  to  the  date  of  judgment,  when  a  default  is  entered  in 
a  suit  on  the  note.* 

A  SSXJHPSIT  on  a  promissory  note.    The  opinion  states  the  case. 

A.  H.  WarSy  for  plaintiff. 
/.  J.  Parliny  for  defendants. 

Pbtsbs,  J.  The  defendants  are  sned  npon  a  note  which  reads : 
'<For  value  received  we  promise  to  pay  John  S.  Paine,  or  order, 
five  hundred  dollars  and  interest  at  ten  per  cent."  The  question 
is:  For  how  long  a  period  can  the  plaintiff  require  that  rate  of  in- 
terest to  be  paid?  The  note,  although  not  so  expressed,  is  on  de- 
mand. Where  a  note  is  payable  on  time  with  interest  exceeding 
Bixper  cent,  no  more  than  six  per  cent  is  recoverable  after  maturity, 
there  being  no  bargain  for  interest  after  that  time.  In  such  case, 
interest  after  the  note  is  due  is  allowed  only  by  way  of  damages. 
EcUon  V.  BoissomiauU,  67  Me.  540 ;  6.  c,  24  Am.  Bep.  52.  It 
is  different,  however,  if  the  note  stipulates  for  extra  interest  after, 
as  well  as  before,  it  is  due.  In  such  case,  the  rate  of  interest  is 
collectible  according  to  the  contract  Capen  v.  Crowell,  66  Me. 
282. 

Applying  this  doctrine,  as  well  as  it  can  be  applied,  to  the  pres- 
ent case,  we  think  interest  at  the  rate  agreed  should  be  reckoned 
up  to  the  date  of  judgment  to  be  recovered  upon  the  note.  The 
meaning  of  the  parties  coald  not  have  been,  that  interest  at  the 
rate  named  was  payable  until  Vm  note  was  due  and  not  after,  be- 
cause there  was  no  time  after  the  note  was  delivered  before  it  became 
due.     It  was  due  instanter.    It  could  have  been  sued  by  the  plain- 

*  See  CedH  t.  flfel»  (89  Gratt.  1),  SS  Am.  Bep.  801,  and  oases  there  refsned  to ;  also 
StoymoiirT.amliiMntall^rsint.  a>.(44€k>nn.  im«S8  ▲m.Bep.4M. 
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tiff  on  the  moment  he  received  it  The  statute  of  limitations  then 
oommenoed  to  rnn  against  it  It  conid  not  have  been  in  the  con- 
templation of  the  parties  that  the  note  was  to  be  immediately  paid  ; 
for  in  snch  case,  the  note  would  be  but  an  idle  form.  ^Che  idea  of 
the  contract  must  hare  been,  that  the  maker  would  pay  the  stipu- 
lated interest  as  long  as  the  note  might  run.  Such  a  note  as  this 
is  denominated  in  the  cases  as  a  ^'  continuing  promise  "  and  a 
*^  continuing  security."  We  decide  that  the  ten  per  cent  interest 
shall  be  allowed  on  the  note  up  to  iihe  date  of  judgment  thereon. 
No  other  rule  would  be  practicable.  Had  a  jury  assessed  the  dam- 
(igesy  their  verdict  would  have  the  terminal  point  at  which  the  extra 
interest  would  stop. 

Applbtok,  0.  J.,  Waltok,  Diokbbsok,  Babbowb  and  Dav* 
iOBXH,  33^  oononrred. 
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(981to.  n.) 
AgmU'-^  authority  to  ecoietUs  deed  —  when  principal  hound. 

The  authoritj  of  an  agent  to  execute  a  deed  \n  behalf  of  his  principal  need 
not  be  given  in  express  terms ;  bat  maj  be  implied  from  the  express  power 
given.  The  power  to  sell  the  land  of  the  principal  necessarilj  implies  the 
power  to  ezecnte  a  proper  deed  to  carrj  the  sale  into  effect. 

liue :  At  a  legal  town  meeting  "  chose  H.  agent  to  sell  the  balanee  of  the 
town  landing,  if  he  thinks  it  will  be  for  the  interest  of  the  town  to  do  so.** 
Heid,  that  bj  this  vote  H.  had  anthoritj  to  sell  the  demanded  premises,  and 
to  execate  a  proper  deed  of  conveTance  thereof  in  behalf  of  tiie  town. 

In  Maine,  where  a  deed  is  executed  bj  an  agent  or  attomej  with  anthoritj 
therefor,  and  it  appears  bj  the  deed  that  it  was  the  intention  of  the  parties 
to  bind  the  principal  or  oonstitnent, — ^that  it  should  be  his  deed  and  not  ihm 
deed  of  the  agent  or  attomej  —  it  must  be  regarded  as  the  deed  of  the  prin- 
cipal or  constituent,  thoagh  signed  bj  the  agent  or  attomej  in  his  own  name. 
R.  S.,  ch.78,  §§10andl5. 

In  determining  the  meaning  of  the  parttee  to  a  deed,  recourse  must  bo  had  to 
the  whole  instrument. 

The  deed  sets  out  that  the  inhabitants  of  the  town  of  N.  convejed  to  Clark  a 
certain  tract  of  land.  In  witness  whereof,  thej,  **  bj  the  hand  of  Hatch, 
hereunto  dulj  authorized,     .     .  have  set  their  seal,  and  the  said  Hatch 

has  heieanto  subserlbed  his  name."     Hatch,  as  agent  of  K.,  acknowledged 
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the  inatrument  to  be  the  free  act  and  deed  of  the  inhabitants  of  the  town. 
EM,  that  it  was  the  deed  of  the  inhabitonts  of  N  * 

IjlT'RIT  of  entry  dated  April  5,  1876,  to  recover  a  parcel  of  land 
If    in  Nobleboro. 

The  plaintiffs  put  in  deed  from  John  Borland  to  the  town  (A 
Nobleboro,  dated  and  acknowledged  May  24,  1804,  and  recorded 
September  17,  1805,  admitted  to  cover  land  described  in  the 
writ. 

The  defendants  pat  in  the  record  of  a  legal  town  meeting  of  the 
inhabitants  of  Nobleboro,  held  March  16,  1874,  at  which  the  town 
daly  voted  as  follows :  ^*  Chose  J.  Arad  Hatch  agent  to  settle  with 
the  railroad  company,  and  sell  the  balance  of  the  town  landing  if 
he  thinks  it  will  be  for  the  interest  of  the  town  to  do  so,  and  to 
settle  all  other  matters  with  the  railroad  company."  Also  a  deed 
of  the  following  tenor,  signed  and  acknowledged  as  appears  therein 
and  covering  the  land  described  in  the  writ : 

''Know  all  men  by  these  presents,  that  the  inhabitants  of  the 
town  of  Nobleboro,  in  the  county  of  Lincoln,  and  State  of  Maine, 
in  consideration  of  the  snm  of  one  hundred  dollars,  paid  by  John 
L.  Clark,  of  said  Nobleboro,  the  receipt  whereof  they  do  hereby 
acknowledge,  do  hereby  remise,  release,  bargain,  sell  and  convey^ 
and  forever  quitclaim  unto  the  said  John  L.  Clark,  his  heirs  and 
assigns  forever,  all  their  right,  title  and  interest,  in  and  to  a  cer- 
tain tract  of  land  situate  in  said  Nobleboro,  and  bounded  and  de- 
scribed as  follows :  [Here  follows  the  description.]  Containing 
two  acres,  more  or  less,  excepting,  however,  from  the  above-described 
premises,  the  land  taken  and  crossed  by  the  Knox  &  Lincoln  Rail- 
road Company.  To  have  and  hold  the  same,  together  with  all  the 
privileges  and  appurtenances  thereunto  belonging,  to  the  said  John 
L  Clark,  his  heirs  and  assigns  forever.  In  witness  whereof,  the  in- 
Habitants  of  said  town,  by  the  hand  of  J.  Arad  Hatch,  of  said 
Nobleboro,  hereunto  duly  authorized  by  a  vote  of  the  inhabit- 
ants of  said  town,  at  the  annual  town  meeting  held  in  said 
town  on  the  16th  day  of  March,  A.  D.  1874,  have  hereunto  set  their 
seal,  and  the  said  J.  Arad  Hatch  has  hereunder  subscribed  his  name 
this  tenth  day  of   March,  in  the  year  of  our  Lord  one  thousand 

^See  Jfeotia  t.  AoormiCedt  (U  Ind.  87),  S  Am.  B^p.  880;  OofpenCer  y.  Famgworth 
(186  Mats.  661),  8  Am.  B«p.  860;  NtnihwaUm  DUmina  Co.  ▼.  Bnmt  (68  U1.668),  U 
▲m.  Itopb  681 ;  TemnaU  ▼.  RnOty  Mountain  Nat.  Bank  (JL  Cola  ttt^  •Am.  B«p.  166,  aoA 
Mto,  M;  JMU  V.  i'MTM  08  Md.  an),  18  Am .  Bap.  M. 
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,eight  hundred  and  seventy-fiye.  Signed,  sealed  and  delivered  in 
presence  of  William  H.  Hilton. 

(Signed.)  J.  Abad  Hatch,  [seal.] 

■ 

'<  LiNOOLK,  MdrtA  13,  1875. 
.    Personally  appeared  J.  Arad  Hatch  as  agent  of  the  said  town  of 
:Nobleboro,  and  acknowledged  the  aboye  instrument  to  be  the  free 
act  and  deed  of  the  inhabitants  of  said  town.     Before  me. 

Wm.  H.  Hilton,  Justice  of  the  Peace. 

The  presiding  jnstioe  ruled  that  the  deed  did  not  pass  the  title 
to  the  defendant,  and  that  he  failed  to  make  out  a  valid  defense. 
.The  verdict  was  for  the  plaintiffs;  and  the  defendant  alleged 
exceptions. 

0.  D.  Bakery  for  defendant,  contended  that  the  authority  to 
sell  implied  the  power  to  make  a  deed,  and  that  Hatch  signed 
as  attorney  for  the  town,  not  as  an  attorney  at  law,  but  as 
attorney  in  fact,  made  so  by  a  vote  of  the  town ,  and  that  it  was 
not  necessary  that  an  agent  or  attorney  should  sign  the  name  of 
his  principal  or  express  his  agency  in  his  signature  ;  that  taking 
the  whole  deed  together,  it  was  manifestly  the  execution  of  the 
principal,  and  cited  the  following  cases  in  addition  to  some  stated 
in  the  opinion:  Burrill  v.  Nahant  Bank,  2  Mete.  163  ;  Decker  v. 
Freeman,  3  Me.  338  ;  Clark  v.  Manufacturing  Company  and 
cases,  15  Wend.  256,  258  ;  Williams  v.  Bacm,  2  Gray,  387 ;  TYue- 
man  v.  Loder,  11  Ad.  &  E.  589  ;  White  v.  Proctor ,  4  Taunt  209; 
ffutchins  V.  Bymes,  9  Gray,  367  ;  Craig  v.  Franklin  County,  68 
Me.  479  ;  Haven  v.  Adams,  4  Allen,  80  ;  Frontin  v.  SmaU,  Ld. 
Baym.  1418  ;  Totonsend  v.  Hubbard,  4  Hill,  351 ;  Tenant  v.  Blacker, 
27  Ga.  418  ;  Unwin  v.  WolseUy,  1  T.  R.  674 ;  Thompson  v.  Carr, 
5  N.  H.  510  ;  Ward  v.  Bartholomew,  6  Pick.  409 ;  Co/ran  v. 
Cockran,  5  N.  H.  458. 

'^  A,  P.  Oould  A  *L  E.  Moore,  for  plaintiffs,  contended  that 
there  was  nothing  in  the  vote  authorizing  Hatch  to  make  a  deed, 
and  nothing  in  the  deed  to  show  that  Hatch  signed  for  the  town, 
and  cited  and  discussed  the  following  cases:  Hutchins  v.  Byrnes, 
9  Gray,  367,  369  ;  Abbey  v.  Chase,  6  Gush.  54,  56 ;  Brinley  v. 
Mann,  2  id.  337 ;  Stinchfield  v.  Little,  1  Me.  231  and  cases ; 
Blwell   V.    ShaWf  16  Mass.  42;    FowUr  v.    Shearer,  7  id.   14; 
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Oofran  t.  Cochran^  6  N.  H.  458  ;   Ward  v.  Bariholamew,  6  Pick. 
409  ;  SpHngfidd  ▼.  MiOer,  12  Mass.  415. 

LiBBEYy  J.    In  this  case  two  questions  are  raised. 

L  Had  J.  Arad  Hatch  authority,  as  agent  of  the  plaintiff  town, 
to  execute  the  deed  to  the  defendant,  relied  upon  by  him  ? 

11.  If  he  had  snch  authority,  did  he  properly  execute  it,  so  as  to 
bind  the  plaintiffs,  in  executing  the  deed  to  the  defendant  ? 

We  think  Hatch  had  authority  to  execute  a  deed  of  the  demanded 
premises  in  behalf  of  the  plaintiffs.  The  plaintiffs,  at  a  legal 
meeting  therefor,  held  March  16»  1874,  passed  the  following  vote  : 
'^  Chose  J.  Arad  Hatch  agent  to  settle  with  the  railroad  company, 
and  sell  the  balance  of  the  town  landing  if  he  thinks  it  will  be  for 
the  Interest  of  the  town  to  do  so,  and  to  settle  all  other  matters 
with  the  railroad  company."  By  this  yote  the  authority  to  sell  the 
balance  of  the  town  landing  is  not  limited  to  a  sale  to  the  railroad 
company.  It  had  already  taken  a  part  of  town  landing  for  its  road. 
There  is  no  intimation  that  the  railroad  company  desired  to  pur- 
chase the  balance. 

The  authority  to  sell  is  general.  It  is  not  necessary  that  the 
authority  to  the  agent  to  execute  a  deed  in  behatf  of  his  principal 
should  be  giyen  in  express  terms  It  is  sufficient  if  such  authority 
is  implied  from  the  express  power  given.  The  power  to  sell  the 
lands  of  the  principal  necessarily  implies,  and  carries  with  it,  the 
power  to  execute  a  proper  deed  to  carry  the  sale  into  effect.  Marr 
▼.  Given,  23  Me.  55  ;    Valentine  v.  Piper^  22  Pick.  85. 

Is  the  deed  to  the  defendant  of  the  demanded  premises  properly 
executed  by  Hatch  ?  The  sale  was  made  by  him  to  the  defendant. 
He  paid  for  the  land.  The  plaintiffs  received  and  retain  the  money. 
The  deed  should  be  upheld,  if  it  can  be  consistently  with  the  rules 
of  law.  It  was  early  settled  in  Massachusetts  that  a  deed  executed 
by  an  attorney,  to  be  valid,  must  be  made  in  the  name  of  his 
principal.  Fowler  v.  Shearer,  7  Mass.  14  ;  Elwell  v.  Shaw,  16  id. 
42  ;  BrifOey  v.  Mann,  2  Cush.  337. 

After  a  careful  examination  of  the  English  and  American 
authorities  by  the  court,  the  same  rule  was  affirmed  as  the  law  of 
this  State  in  Stinchfield  v.  Little,  1  Me.  231.  In  Decker  v. 
Freeman,  3  id.  338,  this  court,  while  declaring  the  rule  as 
determined  in  ElwM  v.  Shaw,  and  Stinchfield  v.  Little,  to  be 
the  settled  law  of  this  State,  say :    *^  But  we  aro  not  disposed  to 
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extend  it  to  cases  fairly  distinguishable  from  those  which  have  berai 
cited/'  The  grantors  named  in  the  deed  then  ander  consideration 
were  *'  the  proprietors  of  the  township  lately  called  Pearsontown 
but  now  Standish^  by  Benjamin  Titcomb^  Samuel  Freeman  and 
Joseph  Holt  Ingraham^  a  committee  legally  appointed/'  etc. : 
and  the  attestation  clause  was  as  follows :  ''  In  witness  whereof, 
the  said  proprietors,  by  their  committee  aforesaid,  who  subscribe 
this  deed  in  the  name  and  behalf  of  said  proprietors,  have  here- 
unto set  their  hands  and  seals ; "  and  the  committee  signed  their 
own  names  only.  It  was  held  to  be  the  deed  of  the  proprietors 
of  the  town.  After  commenting  on  the  several  clauses  of  the 
deed,  the  court,  Westok,  J.,  says  :  **  The  committee,  therefore,  do 
not  act  in  their  own  name,  but  in  the  name  of  the  principal,  and 
that  is  all  that  the  rule  of  law  requires ; "  and  he  quotes  from 
Wilks  y.  Backy  2  East,  143,  that  ''  there  is  no  particular  form  of 
words  required  to  be  used,  provided  the  act  be  done  in  the  name  of 
the  principal." 

In  Haven  v.  Adams^  4  Allen,  80,  the  deed  then  under  considera- 
tion named  the  Orand  Junction  Railroad  and  Depot  Company,  a 
corporation,  etc.,  as  grantor,  and  the  attestation  clause  was  thus  : 
*^  In  testimony  whereof,  said  party  of  the  first  part  have  caused 
these  presents  to  be  signed  by  their  president,  and  their  common 
seal  to  be  hereto  aflSxed.  Samuel  S.  Lewis,  President."  [Seal.] 
The  court  held  the  deed  to  be  well  executed  as  the  deed  of  the 
corporation.  Ohapman,  J.,  in  the  opinion  of  the  court,  after  com- 
menting on  Brindley  t.  Manny  supra,  and  Abbey  y.  Chasey  6  Cush. 
54,  says  :  ''  The  question  in  such  cases  is,  whether  the  deed  pur- 
ports to  be  the  deed  of  the  principal,  or  the  deed  of  the  agent  exe- 
cuted by  him  in  behalf  of  the  principal  In  the  first  case,  it  is 
held  to  convey  their  property  because  it  is  their  deed ;  in  the  latter 
case,  it  does  not  convey  their  property,  because  it  is  his  deed.  It  is 
always  a  mere  question  of  construction.  In  this  cese,  it  purports 
to  be  their  deed,  and  it  therefore  conveys  their  title." 

In  Montgomery  t.  Doriony  7  N.  H.  475,  the  deed  purported  to 
convey  the  premises  to  the  petitioner  by  Joseph  Dorion,  but  was 
executed  as  follows:  '^  In  testimony  of  the  foregoing,  I.  Winslow, 
Jr.,  being  duly  constituted  attorney  for  the  purpose,  by  all  the 
foregoing  grantors,  has  hereunto  set  his  hand  and  seal.  Isaac 
Winslow,  Jr."  [Seal.]  Biohabdson,  0.  J.,  in  delivering  the 
opinion  of  the  court,  says:    *'  In  this  case,  in  testimony  that  the 
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grantors,  who  are  named  as  such  in  the  deed,  make  the  conTey- 
ance,  the  agent  pnts  his  hand  and  seal  to  the  instrument.  This 
aeems  to  be  tantamount  to  patting  his  hand  and  seal  to  the  deed 
for  them,  which  is  suflScient"  In  HaU  y.  Woods,  10  N.  H.  470, 
the  deed  was  signed  David  King,  attorney  for  Zachariah  King. 
The  court  said  that  the  deed  of  an  attorney,  to  be  valid,  must  be 
in  the  name,  and  purport  to  be  the  act  and  deed  of  the  principal ; 
bat  whether  such  is  the  purport  of  an  instrument,  must  be 
determined  from  its  general  tenor,  and  not  from  any  particular 
daase. 

In  Deming  ▼.  BuUUi,  1  Blackf.  241,  it  was  said  that  in  deter- 
mining who  were  parties  to  a  deed  executed  by  an  attorney,  as  in 
ascertaining  the  nature  and  effect  of  it,  recourse  must  be  had  to 
the  whole  instrument 

In  Hunter  v.  MiUer,  6  B.  Monr.  612,  the  instrument  was  signed 
''W.  S.  H.,  seal,  for  T.  T.ft  M.  H.,''  but  the  body  of  the  instrument 
stated  that  the  principab  were  to  convey.  The  court  held  that  it 
did  not  bind  the  agent,  and  laid  down  the  following  rule,  that  *'  if 
it  clearly  appears  on  the  face  of  the  instrument  who  is  intended 
to  be  bound,  and  if  the  mode  of  execution  bo  such  as  that  he  may 
be  bound,  the  necessary  consequence  of  the  universal  principle  ap- 
plicable to  contracts  is,  that  he  is  bound,  and  that,  if  such  appears 
to  be  the  intention  of  the  parties,  he  alone  is  bound.'' 

It  is  contended  by  the  counsel  for  the  defendant  that  the  rigid, 
technical,  common -law  rule  has  been  relaxed  by  the  provisions  of 
our  statutes.  R.  S.,  ch.  1,  §  4,  clause  XXI,  is  a  rule  for  the  con- 
struction of  statutes  and  not  of  contracts.  Sections  10  and  15  of 
ch.  73  areas  follows :  Sec.  10.  ''There  can  be  no  estate  created  in 
lands  greater  than  a  tenancy  at  will,  and  no  estate  in  them  can 
be  granted,  assigned  or  surrendered,  unless  by  some  writing  signed 
by  the  grantor,  or  maker,  or  his  attorney  ; "  Sec.  16.  "  Deeds  and 
contracts,  executed  by  an  authorized  agent  of  an  individual  or 
corporation,  in  the  name  of  his  principal,  or  in  his  own  name  for 
his  principal,  are  to  be  regarded  as  the  deeds  and  contracts  of  such 
principal."  Section  15  was  derived  from  the  act  of  1823,  ch.  220, 
which  was  as  follows:  ''AH  deeds,  bonds,  contracts  and  agree- 
ments, purporting  to  be  made  and  executed  by  any  agent,  attorney 
or  committee,  for  and  in  behalf  of  any  other  person  or  corporation, 
shall  be  considered  as  the  deed,  bond,  contract  or  agreement  of  the 
principal  or  constituent,  and  not  of  the  agent,  attorney  or  com- 
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mittee,  notwithstanding  the  same  may  have  been  signed,  sealed  and 
acknowledged  in  the  name  of  the  agent,  attorney  or  committee ; 
provided  it  appear  by  said  deed,  bond,  contract  or  agreement,  to 
have  been  the  intention  of  the  parties  to  bind  the  principal  or  con- 
stituent'' This  act  was  passed  soon  after  the  decision  of  StincJ^ 
field  V.  Little,  supra,  and  was  andoubtedly  intended  to  modify  the 
technical  rule  of  the  common  law  as  declared  by  the  court  in  that 
case.  The  construction  of  sec.  15  was  before  this  court  in  Sturdi" 
vant  V.  Hull,  59  Me.  172  ;  -s.  c,  8  Am.  Rep.  409;  and  Barrows, 
J.,  in  delivering  the  opinion  of  the  court,  after  stating  the  provis- 
ion of  the  act  of  1823,  says  :  ,  ''We  do  not  think  that  the  true  in- 
tent, meaning  and  application  of  these  provisions,  as  onginally 
enacted,  have  been  changed  in  the  subsequent  revisions  of  1857  and 
1871."  The  two  statutes  should  receive  the  same  construction. 
The  intention  of  the  parties  to  bind  the  principal  or  constituent, 
— that  the  deed  or  contract  should  be  his  deed  or  contract — must 
appear  by  the  deed  or  contract  itself,  and  no  evidence  aliunde,  ex- 
cept evidence  of  the  authority  of  the  agent  or  attorney,  can  be 
received  to  show  such  intent. 

Applying  the  principles  settled  by  the  courts,  and  the  provisions 
of  oiir  statute  to  the  question  under  consideration,  we  think  the 
true  rule  in  this  State  is  that  where  a  deed  is  executed  by  an  agent 
or  attorney,  with  authority  therefor,  and  it  appears  by  the  deed 
that  it  was  the  intention  of  the  parties  to  bind  the  principal  or 
constituent, — that  it  should  be  his  deed  and  not  that  of  the  agent 
or  attorney — it  must  be  regarded  as  the  deed  of  the  principal  or 
constituent,  though  signed  by  the  agent  or  'attorney  in  his  own 
name.  In  determining  the  meaning  of  the  parties,  recoui^  must 
be  had  to  the  whole  instrument — the  granting  part,  the  covenants, 
the  attestation  clause,  the  sealing  and  acknowledgment,  as  well  as 
the  manner  of  signing.  If  signed  by  the  agent  in  his  own  name, 
it  must  appear  by  the  deed  that  he  did  so  for  his  principal:  This 
may  appear  in  the  body  of  the  deed  as  well  as  immediately  after 
the  signature. 

Applying  this  rule  to  the  deed  under  consideration,  we  have  no 
doubt  that  it  must  be  regarded  as  the  deed  of  the  inhabitants  of 
Nobleboro.  They  ''remise,  release,  bargain,  sell  and  convey."  In 
witness  whereof,  they,  "  by  the  hand  of  J.  Arad  Hatch  of  said 
Nobleboro,  hereunto  duly  authorized,  *  *  *  have  hereunto 
•et  their  seal,  and  the  said  J.  Arad  Hatch  has  hereunder  sabscribed 
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his  name."  Hatch,  as  agent  of  said  town,  acknowledged  the  in- 
strament  to  be  the  free  act  and  deed  of  the  inhabitants  of  the  town. 
These  provisions  of  the  deed  are  tantamount  to  an  assertion  that 
he  signed  the  deed  in  behalf  of  the  town.  There  is  nothing  in  the 
deed  tending  to  show  that  he  signed  for  himself.  In  witness  of 
the  grant  by  the  inhabitants  of  the  town,  he,  as  their  agenti 
affixed  their  seal  and  signed  his  name.  It  sufficiently  appears  by 
the  deed  that  the  agent  executed  the  deed  in  his  own  name  for  his 
principals. 

Bxeeptiana  sustained, 

Applbtoh,  0.  Jo  Waliov,  BAaiiows,  Vibqih  and  Pbisbs,  JJ., 
concurred. 


SmoHTOK  y.  LoBiire. 

<9BHe.  164.) 


Mtgi^0fie$^i$lfmrp  to  Unper  UnmnefU  by  nsffUgenee  4tf  tipper  isnani, 

Tbtb  Berymnt  of  the  oocupants  of  an  upper  tenement  accidentally  left  open  a 
faucet,  thereby  caosing  the  water  to  oyerflow  and  flood  tlie  tenement  below. 
EM,  that  the  occupants  of  the  upper  tenement  were  liable  for  the  damage 
thereby  done.    {See  note,  p.  82.) 

p\ASE  stated  in  the  opinion. 

A.  A.  Straui  and  ff.  F.  Holmes,  for  pliuntifh. 
M.  M.  Butler  and  O  F.  Libbtfy  for  defendants. 

YiBonr,  J.  In  June,  1875,  the  plaintiffs  with  their  stock  of 
goods  occupied  the  first  floor  of  the  Stewart  block,  565  Congress 
street,  Portland,  and  the  defendants  the  hall  in  the  third  story, 
together  with  the  appurtenances  thereto,  including  a  urinal  sup- 
plied with  Sebago  water.  In  the  night  of  June  20,  the  faucot  in 
the  closet  regulating  the  flow  of  water  into  the  urinal  haying  been 
left  wide  open,  and  the  efflux,  from  some  cause,  not  being  equal  to 
the  influx,  the  water  oTerflowed  the  bowl  and  flooded  the  plain- 
tiffs' store  and  injured  their  stock. 

The  defendants  had  possession,  control  and  management  of  the 
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hall  and  its  appartenanoes ;  and  if  anybody  is  liable  for  the  injary 
caused  by  the  overfloHr,  they  are  ;  unless  the  faucet  was  left  open 
or  the  efflux  obstructed,  or,  in  other  words,  unless  the  overflow 
was  caused,  by  some  stranger  and  without  the  consent  of  the  de- 
fendants. LatoM  Y,  Spaulding,  4  Cush.  277  ;  Kirby  v.  Boylston 
Associaiiany  14  Oray,  249  ;  Leonard  y.  Siorer,  115  Mass.  86 ;  8.  c., 
15  Am.  Bep.  76;  Shipley  v.  Fifty  Associates,  101  Mass.  251 ;  3  Am. 
Bep.  346  ;  s.  c,  106  Mass.  194  ;  8  Am.  Bep.  318 ;  Oray  v.  Boston 
Oas'light  Co^  114  Mass.  149, 153;  8.  c,  19  Am.  Bep.  324,  327. 

What  is  the  rule  regulating  the  liability  of  persons  having  the  pos- 
session,  control  and  management  of  tenements  supplied  with  water 
as  this  was  ?  The  plaintiffs  contend,  inter  alia^  that  the  defendants 
were  bound  at  their  peril  absolutely  to  prevent  injury  to  others 
by  the  escape  of  the  water,  upon  the  principles  enunciated  by  the 
English  courts  in  Fletcher  v.  Rylands,  L.  B.,  1  Exch.  265;  &  0.,  L.  R, 
3  H.  of  L.330;  Smith  v.  Fletcher,  7  Exch.  305;  Nichols  v.  Marshland, 
L.  R,  2  Exch.  Div.  (C.  A.)  1.  This  doctrine  has  received  a  quasi  ap- 
proval in  Ball  v.  Nye,  99  Mass.  582;  Wilsofi  v.  New  Bedford,  108  id. 
261,  266;  8.  c,  11  Am.  Bep.  352,  356;  while  it  has  been  criti- 
cised in  Sweit  v.  Cfutts,  50  N.  H.  439;  a.  o.,  9  Am.  Bep.  276; 
Breton  v.  Collins,  53  N.  H.  442;  s.  c,  16  Am.  Bep.  372;  and 
utterly  denied  in  Losee  v.  Buchanan,  51  N.  T.  476,  486;  8.  o.,  10 
Am.  Bep.  623,  632.  Whether  the  same  principles  will  be  applied 
by  this  court  to  similar  circumstances  we  need  not  stop  to  inquire 
until  such  an  occasion  presents  itself. 

The  cases  holding  that  such  a  dangerous  thing  as  fire  may  be 
lawfully  used  on  one's  premises  are  too  numerous  to  need  citation; 
and  the  person  using  it  is  only  charged  with  ordinary  care  in  its 
use.  By  the  ancient  common  law,  the  owner  of  a  house  on  fire  was 
liable  to  one  injured  thereby,  on  the  ground  that  the  tire  orig- 
inated through  some  presumed  negligence  of  the  owner,  not  sus- 
ceptible of  proof.  The  hardship  of  this  rule  was  corrected  by 
Stat.  6  Anne,  ch.  31.  Every  person  has  a  right  to  kindle  a  fire  on 
his  premises  for  the  purposes  of  husbandry,  and  the  law  imposes 
upon  him  the  exercise  of  ordinary  care,  negligence  being  the  gist 
of  the  action  for  an  injury  occasioned  by  the  spreading  of  such  a 
fire.     BachelderY.  Heagan,  18  Me.  32;  Hewey  v.  Nourse^bi  id.  256. 

The  same  may  be  said  in  relation  to  the  use  of  gas.  See,  among 
other  cases.  Holly  v.  Boston  Oas-light  Oo.,  8  Oray,  123;  Hunt  v. 


APRIL  TEEM,  1878.  31 

Simonton  ▼.  Loting. 

Lowell  Gas'lighi  Co.,  I  Allen,  343.  Tbns  it  is  said  in  HoUy  t. 
Bodon  Oas4ighi  Co. :  It  is  the  duty  of  gas  companies  ^  to  con- 
doct  their  whole  business,  in  all  its  branches,  and  in  every  particu- 
lar, with  ordinary  pradence  and  care/' 

The  rale  of  ordinary  care  afPords  reasonable  freedom  in  the  ase 
as  well  as  reasonable  security  in  the  protection  of  property.  For 
Uie  degree  of  care  which  this  rule  imposes  must  be  in  proportion 
to  the  extent  of  injury  which  will  be  likely  to  result  should  it 
prove  insnfficient.  In  other  words,  ordinary  care  depends  wholly 
apcm  the  particular  facts  of  each  case — the  degree  of  caution  and 
diligence  rising,  conforming  to  and  being  commensurate  with  the 
exigencies  which  call  for  its  exercise.  It  must  be  equal  to  the 
occasion  on  which  it  is  to  be  used,  and  is  always  to  be  judged  of 
according  to  the  subject-matter,  the  force  and  dangerous  nature 
of  the  material  under  one's  charge.  ffoHy  v.  Boston  0as4ighi 
Oo.,  supra. 

Negligence,  which  is  the  want  or  absence  of  ordinary  care, 
seems  to  have  been  the  gist  of  all  the  actions,  like  the  one  at  bar, 
which  have  come  under  our  observation.    Shearman  and  Bedf .  on 

N<%U  S§  ^^^*  ^^^>  &°d  ^^^^^  ^buB  in  Moore  v.  Qoedel,  34  N.  T. 
527,  530,  for  an  injury  caused  by  an  overflow  of  water,  the  court 
say:  '^  In  such  a  case,  where  the  ocupation  and  right  to  use  the 
water  fixtures  are  exclusive,  the  party  is  responsible  for  their  proper 
use  and  proper  care;  and  liability  attaches  on  proof  that  negli- 
gence has  occurred  and  damage  has  ensued." 

Applying  this  principle  to  the  facts  as  we  believe  them  to  be 
from  a  careful  examination  of  the  testimony,  our  conclusion  is 
that  the  plaintiffs  are  entitled  to  judgment  and  should  be  com- 
pensated for  their  loss.  For,  although  the  pipe  which  supplied 
the  water  was  only  one-third  as  large  as  the  waste-pipe,  the  amount 
of  water  which  passed  through  it  at  any  time  depended  upon  the 
head  and  consequent  pressure.  The  plumber  testified  that  '*  if  no 
cigar-stnmp,  tobacco-quid  or  other  obstruction  got  into  the  bowl, 
with  an  ordinary  pressure  of  water,  it  would  not  run  over;"  but 
''you  could  get  pressure  enough  to  run  it  over; "  that  the  greatest 
pressure  came  nights,  and  we  might  add  Saturday  nights  when  all 
the  stores  and  other  places  of  business  were  closed.  And  if  the 
aelf-acting  stop-cock  had  been  put  in  just  before,  instead  of  soon 
after  the  time  of  the  overflow,  there  would  have  been  no  occasion 
for  this  aotioa. 
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Bat,  eyen  if  ordinary  care  did  not  require  a  self-acting  cock, 
we  believe  the  overflow  was  caused  by  the  negligence  of  the  jani- 
tor. To  be  sure,  he  testifies  that  when  he  used  the  urinal  Friday 
night  he  turned  ofF  the  water  and  locked  the  door;  that  he  was 
there  again  Saturday  in  the  forenoon,  when  he  supposed  there  was 
no  water  running,  although  he  made  no  particular  examination* 
And,  while  he  may  be  sincere,  we  think  he  was  mistaken.  He  had 
the  only  key  to  the  closet.  So  far  as  the  testimony  discloses,  he 
was  the  last  person  to  use  it  and  was  the  last  person  who  saw  it 
We  cannot  escape  the  conviction  that  he  accidentally  left  the  cock 
open. 

Judgment  for  the  plaintiffs  for  t520,  and  interest  from  June  20, 1875* 

Applbtoh,  0.  J.,  Waltoxt,  Babbows,  Pbtbbs  and  Libbbt,  JJ^ 
concurred. 


Mora  ■TT«»HBW»g»».«»TheeMeeotteA  In  the  leeond  paragraph  of  the  abofa  oplakai 
marelj  go  to  the  questioa  of  liability  as  between  the  landlonl  and  the  tenant,  ahuee  negU* 
gence  prodooes  the  injoiy*  ezoept  the  lest  case  Qrau  r.  Boaton  OoB^if^  Oo.,  wtaloh  hcitt 
that  the  owner  of  a  boilding,  to  the  diimney  of  which  a  gas  oompaaj  has,  wftfaoot  tha 
owner*8  consent,  so  afllxed  a  wire  as  to  render  the  chimney  unsafe,  and  ulttmatety  to  oanaa 
its  faH  upon  a  passer-by,  may  be  liable  for  the  damage  so  caused,  and  if  when  ao  Uabla 
he  pays  the  damage,  he  has  an  action  against  the  company  for  indemnity. 

As  to  tlie  general  liability  of  the  owner  of  dangerous  premises,  see  note  to  McAJIpin  ▼. 
Powell  96  Am.  Rep.  WL  The  doctrine  of  FUtcher  r.  Rylattda  is  not  InTolTedin  the  prin- 
cipal case  because  the  defendants  were  shown  to  be  guUty  of  negUgenoe,  and  theqinesHoa 
of  liability  at  all  hasards did  not  arise.    See,  also,  Pli«Ips  r.  JVotoleNMl,  poiC 

The  remark  quoted  from  JToore  v.  Ooedel,  84  N.  Y.  680,  is  oMUr;  the  point  decided  bein^ 
that  where  pnunises  are  occupied  in  common  by  the  parties,  no  presumption  arises  thaa 
the  overflow  was  the  result  of  the  defendant's  neglect,  and  it  is  incumbent  on  the  piaintlg 
to  show  that  the  defendant's  negligenoe  caused  the  overilow,  before  he  can  reoorer. 

In  BobblnB  T.  Ifount,  4  Bobt.  568,  the  landlord  of  a  building  used  for  commercial  par- 
poses,  and  leased  to  a  number  of  separate  tenants,  prorided  a  janitor  for  the  building;  who 
was  paid  by  the  tenants  in  proportion  to  the  space  occupied  by  each.  A  faucet  was  left 
running  in  the  room  of  an  upper  tenant  one  nig^,  into  a  urinal  partly  choked  up  wttb 
tobacco,  and  without  any  outlet  except  that  upon  the  floor,  and  the  plalntUBi,  who  wera 
tenants  below,  suffered  great  damage.  The  cTidence  Indicated  that  the  faucet  was  left 
open  by  the  janitor's  senrant,  after  he  had  cleaned  the  rooms  of  the  tenant  la  whoaa 
premises  It  was  situated.  A  yerdlct  against  the  landlord  was  set  aside,  on  the  ground  thaa 
the  janitor  was,  as  to  this,  the  tenant's  servant;  and  the  evidence  showing  that  the  urinal 
was  such  as  was  in  common  use  when  it  was  adopted,  it  was  not  nei^igenoe  In  the  land- 
lord not  to  exchange  it  for  one  Invented  subsequently,  which  was  not  liable  to  be  chokad 
up  by  things  thrown  Into  it. 

In  Ortmayer  v.  Johnson^  45  IlL  400,  the  plaintifCe  occupied  the  first  story  and  baseuisai, 
and  the  defendant  the  second  stoiy,  of  the  same  building.  The  building  was  supplied  wttb 
water  by  a  main  in  the  alley  In  the  rear,  whence  It  was  taken  to  the  second  story,  and  to  a 
basin  in  the  basement  and  a  water-closet  under  the  sidewalk  In  the  rear.  The  two  laal 
were  under  the  control  of  the  plaintiff.  Some  leakage  having  ououired  than  the  seoond 
stoiy,  to  plaintiirs  damage,  the  plaintiff  proposed  to  defendant  to  Insert  a  stop-code  In 
the  basement  in  the  pipe  leading  ttom  the  main,  so  as  to  cut  off  the  water  than  the  second 
story  and  from  the  plaintiff 's  waab-basfai.   This  was  designed  to  prevent  the: 
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ImaUiig  Off  plpea.  tbe  arrangement  was  assented  to  by  defendant.  It  oompelled  him  to 
00  to  the  basement  for  his  water«  but  as  an  equiTalent  the  plaintiff  was  to  see  the  stop- 
eook  tamed  off  at  night,  and  give  defendant  the  use  of  the  water^oset.  Hie  plaintifl 
swme  that  he  was  to  take  charge  of  the  aU/p-cock  only  during  frosty  weather ;  the  def end- 
SBtswore  that  he  was  to  do  so  all  the  time.  In  August,  the  stop-oook  having  been  left 
open,  the  water  rose  to  the  second  story,  and  the  faucet  there  having  been  left  open>  over- 
flowed,  leaked  through  to  the  plalntiirs  premises,  and  damaged  his  goods,  for  which  he 
braoc^t  suit.  The  court  <diarged  that  unless  the  plaintiff  agreed  to  turn  the  stop-cock  off 
•very  night,  or  if  the  agreement  extended  only  to  frosty  weather,  his  omission  was  not  a 
want  of  ordinary  care  and  prudence.  The  plaintiff  had  a  verdict.  This  was  reversed,  the 
court  holding  that  such  omission  was  contributive  negligenoe.  independent  of  any  sgree- 
ment,  under  the  drcumstanoea,  the  plaintiff  having  control  of  the  basement,  and  havinf 
continned  to  take  care  of  the  stop-cook  after  frosty  weather,  and  without  notifying  defend 
ant  that  he  should  cease  to  do  so. 

The  upper  stoiy  of  a  building  had  water  introduced  in  it,  with  a  vent  by  a  spigot,  which 
was  entirely  under  the  control  of  the  occupant  of  that  story .  Held,  that  a  duty  lay  upon 
him  to  take  care  that  the  spigot  should  not  be  left  open  so  as  to  flood  those  below.  A  per. 
son,  altbougfa  not  in  the  employ  of  the  occupant,  coming  to  the  room  and  using  the  water  by 
Us  pemdssion,  was  not  a  trespasser,  and  it  was  negligence  in  the  occupant  not  to  see  to  the 
condition  of  the  q^igot  before  the  store  was  closed.  "  A  du^  lay  upon  him  to  take  care 
that  so  dangerous  a  thing,  as  this  stop-cock  was  under  the  cinmmstances,  should  not  be  left 
open  to  flood  the  store  of  his  neighbor  below  scairs.'*    Kittion  v.  Poioer,  51  Penn.  St.  429. 

The  plaintiffiB  hired  of  a  defendant  the  ground  floor  of  a  warehouse,  the  upper  part 
of  which  was  occupied  by  the  defendant  himself.  The  water  from  the  roof  was  col- 
keted  by  gutters  into  a  box  from  whidi  it  was  discharged  by  a  pipe  into  the  drains.  A 
hole  was  made  in  the  box  by  a  rat,  through  which  the  water  entered  the  warehouse 
sad  wetted  the  plaintifrs  goods.  The  defendant  had  used  reasonable  care  in  examining 
sad  seeiag  to  the  security  of  the  gutters  and  the  box.  In  an  action  by  the  plaJntiffii 
agsinst  the  defendant  for  the  damage  so  caused,  heUL  that  the  defendant  was  not  liable, 
either  on  the  ground  of  an  Implied  contract,  or  on  the  ground  that  he  had  brought  the 
water  to  the  place  from  which  it  entered  the  warehouse.  Cantairn  v.  Taytor^  L.  B  ,  6 
Cx.  M17.  KBU.T,  GL  B.,  distfaiguishee  Bylands  t.  Fletcher^  on  the  ground  that  the  conse- 
qjoeiioe  there  was  necessary  and  inevitable  from  what  the  defendant  did,  while  here  it  was 
"  vif  motfOTn  as  mnch  as  if  athief  had  broken  a  hole  in  attempting  to  enter  the  house,  or  a 
flsahof  WB*«<»*"gi  or  a  hurricane  had  caused  the  rent.**  BBAMwaLL,  B.,  distinguishes 
RuUimda  ▼.  FUtehoTt  on  ttie  ground  that  there  ^  the  defendant,  for  his  own  purposes,  con- 
ducted the  water  to  the  place  from  which  it  got  into  the  plaintiflTs  premises.  Here  the 
oondncting  of  the  water  was  no  more  for  the  beneflt  of  the  defendant  than  of  the  plain- 
tiflb.  If  they  had  been  adjacent  owners,  it  would  have  been  for  the  beneflt  of  the  adja- 
cent owner  that  the  water  from  Ms  roof  was  collected,  and  the  case  would  have  been  within 
tbe  decMoa  lit  Rykmdt  v.  Fletehar  *  but  here  the  roof  was  the  common  protection  of  both, 
and  tba  water  running  from  it  was  also  for  their  joint  beneflt.**  Mabtin,  B.,  says :  *'The 
derision  in  Rylandt  v.  Itetoher  has  really  no  bearing  on  the  case;  it  referred  only  to  the 
acts  of  adjoining  owners  of  land.**  Kbllt,  C.  B.  ,  also  distinguishes  the  case  of  rats  in  a 
vessel,  saiyfng**  it  may  be  poesible  to  insure  freedom  from  rats  in  a  vessel;  butitisimpos- 
sfhie  toaaj  with  respect  to  warehouses  generally  that  this  can  be  done.** 

BWh  T.  Birmlnffiiam  Water  Work»  Co.,  11  Ex.  781,  cited  in  Oooley  on  Torts,  881,  notCy  Is 
hardly  in  point.  It  holds  that  a  water  company,  having  observed  the  directions  of  the  act 
of  Parliament  in  laying  their  pipes,  and  properly  constructed  flre-plugs  as  safety-valves  In 
the  pipes,  is  not  liable  for  not  removing  an  accumulation  of  ice  in  a  street  over  such  a 
ping,  wharel^  the  water  forced  its  way  into  plaintifl*s  house,  such  accumulation  being 
csuBod  bj  a  winter  of  extreme  and  unanticipated  severity. 

In  an  action  for  Injuiy  sustained  by  the  goods  of  a  tenant  who  occupied  part  of  a  bufld- 
isg,  cansed  by  the  negligence  of  the  landlord  who  occupied  the  rest  of  the  building,  in  not 
tiwnilnii:  a  waste-pipe  which  was  in  his  charge  in  repair,  there  was  evidence  that  the 
floor  of  the  plalntiff*s  premises  was  not  level,  and  that  the  water  flowed  down  the 
ladine  to  the  goods.  The  defendant  asked  the  judge  to  instruct  the  juiy  that  he  was  not 
liriiaiftiierswaaaBynegtlgeiioeQnttiepartof  the  plaintiff  in  not  lookhug  after  the  wasis- 

Vol.  XXVin  —  6 


Si  HAINB, 

Hardy  v.  Tilton. 


pipe,  or  If  OiefMttliat  the  floor  WM  not  levelcMiaedujaddlMoiial  damage  Tbe  Judge 
refused  to  give  these  Instracttons,  and  instructed  the  Jury  that  for  injuxies  tUiagtnm 
the  plaintiff,  nor  talcing  reasonable  preoaution  to  prsrent  lajurj,  when  he  had  reasonabia 
oanse  to  believe  that  such  precaution  was  reasonably  necessary  to  avoid  damage  to  hia 
property,  the  defendant  was  not  liable.    ffekC,  that  dsteodaat  had  bo  puoBd  o( 


Habdt  y.  Tiliov. 

(9BMe.l96.) 

Leoif  on  money  in  handt  of  thnif, 

MoMj  ooHaeled  hj  an  officer  on  legal  proceae,  while  it  remains  In  his  hands» 
is  to  be  regarded  as  in  euttodia  legis  and  not  the  subject  of  levy  or  attach- 
ment in  any  form.  Thus,  an  officer,  who  lias  collected  money  on  an  execu- 
tion, cannot  apply  it  in  satisfaction  of  another  execution,  although  the  lat- 
ter is  against  the  party  for  whom  the  money  was  collected,  and  both  ex*> 
cutions  are  in  the  officer's  hands  for  collection  at  the  same  time.  (As 
fude,p.dS,) 

CASE  against  the  sherifF  for  the  misfeasance  of  his  depnty,  Jere- 
miah J.  Walker,  in  not  paying  over  money  collected  on  an 
execntion. 

The  defendant  pleaded  the  general  issae,  with  a  brief  statement 
that  his  depnty.  Walker,  paid  over  to  the  plaintiff  the  money  col- 
lected on  the  execution  with  the  exception  of  139.6'^.  which  said 
money,  then  m  his  hands  as  deputy  sheriff,  he,  in  his  said  capac- 
ity, had  taken  as  the  property  of  the  estate  of  the  s^d  Warren 
Hardy,  deceased,  on  an  execution  then  in  his  hands  for  collection^ 
in  favor  of  Micah  W.  Norton,  and  against  the  plaintiff,  to  satisfy 
said  execution,  and  his  fees  thereon;  and  that  Walker  applied  the 
•39.63  to  the  satisfaction  of  said  execution,  and  his  fees,  and  re- 
turned the  execution  fully  satisfied.  The  parties  introduced  doca«> 
mentary  evidence  in  support  of  their  respective  allegations ;  upon 
which  the  presiding  justice  ruled  that  the  defense  was  not  made 
out ;  and  the  defendant  alleged  exoeptioni. 

A,  H,  Ware^  for  defendant 

8.J.SL,  L.  WaUon,  for  plaintilL 
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Waltok,  J.  The  question  is  whether  an  officer,  who  has  col- 
lected money  on  an  execntion,  can  apply  it  in  satisfaction  of  an- 
other execution  against  the  person  for  whom  it  was  collected,  both 
executions  being  in  his  hands  for  collection  at  the  same  time. 

We  think  not  The  attempt  has  often  been  made  to  attach  or 
lery  upon  money  thus  situated  ;  but  it  has  uniformly  been  held 
that  money,  while  in  the  hands  of  an  officer,  who  has  collected  it 
under  legal  process,  is  in  custodia  legis,  and  not  the  subject  of  at- 
tachment or  levy. 

The  leading  case  in  this  country  was  decided  by  the  Supreme 
Gonrt  of  the  United  States,  as  long  ago  as  1801.  A  sheriff,  having 
collected  money  on  an  execution,  levied  thereon  an  execntion  which 
he  held  against  the  person  for  whom  the  money  was  collected.  The 
court  held  that  the  levy  could  not  legally  be  made.  Turner  v. 
Findatt,  1  Cranch,  117. 

Many  similar  decisions  have  been  made  by  the  State  courts. 
Wittes  V.  PUkifiy  1  Root  (Conn.),  47 ;  Prentiss  v.  Bliss,  4  Vt  513 ; 
Krsi  v.  Miner,  4  Bibb  (Ky.),  311  ;  Dubois  v.  Dubois,  6  Cow.  494 ; 
Reddiek  ▼.  Smith,  4  111.  451 ;  Dawson  v.  Holcomb,  1  Ohio,  275 ; 
Orane  ▼.  Freese,  1  Harr.  (N.  J.)  305 ;  Conant  v.  BickneU,  1  D. 
Ghipman  (Vt.),  50 ;  Farmers*  Bank  v.  Beasion,  7  Gill,  ft  Johnson 
(Md.)»  421 ;  Jones  v.  Jones,  1  Bland  (Md.),  443  ;  Blair  v.  Cantey, 
%  Spears  (S.  C),  34;  Burrell  v.  Letson,  1  Strobh.  (S.  C.)  239  ;  6%- 
mer  v.  Willis,  3  Cal.  363 ;  Reno  v.  Wilson,  Hemp.  (Ark.)  91 ;  Daw- 
son Y.  Holeomb,  1  Ham.  (Ohio)  275 ;  Wilder  v.  Bailey,  3  Mass.  289; 
THampson  v.  Brown,  17  Pick.  462. 

Some  of  these  cases  relate  to  attempts  to  attach  the  money  on 
writs ;  others  to  efforts  to  reach  it  by  trustee  process ;  others; 
where,  as  in  this  case,  attempts  were  made  to  levy  executions  upon 
it ;  but  the  same  principle  runs  through  them  all ;  namely,  that 
money  collected  by  an  officer  on  legal  process,  while  it  remains  in 
his  hands,  is  to  be  regarded  as  in  cvstodia  legis,  and  not  the  sub- 
ject of  levy  or  attachment  in  any  form. 

Exceptions  overruled. 

Applktok,  G.  J.»  D10KSB8ON,  Babrows,  Dakfobth  and  Pbtbbs, 
JJ.,  ooncmred. 

Horn  BT  TBB  BBPORTm.— In  the  United  States  Dtetriot  Oouit  of  Iowa,  In  rt  Omitifitf- 
hm,  Aiuniat,  1879,  It  was  held  that  property  In  the  haniis  of  an  asslffnee  in  bankniptoT 
saooot  be  reaohed  by  garnishment.  The  ooart  say  that  it  is  well  settled  that  money 
er  property  in  euaCodia  Ugl»  oannot  be  reached  by  Ramtshment  or  execution  In  Xhm 
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abaenoe  of  statutory  authority.  This  doctrine  hasbeoD  applied  In  numerous  oases ;  to 
▼arioua  classes  of  lesal  oustodtans,  suoh  as  receivers,  sherlfliB,  olerksof  court,  executors 
and  administrators,  treasurers,  asstgnees  In  bankruptcy,  etc.  Patlertonr.  PrntU  19  Iowa, 
856 ;  Drake  on  Attachments,  Sth  edn  ch.  SS,  486  to  616.  Property  In  hands  of  a  recelvar  Is 
in  cttftodla  l^firto,  and  Is  exempt  from  execution  or  attachment.  WitwaU  r.  Swnpion,  U 
How.  66;  Cciumbtan  Book  Co.  t.  De  CMiyor^  115  Mass  68;  Olsnn  v.  (710, 8  Md.  1;  IVh^ 
T.  QtBean,  88 Tex. B06;  Field  v.  Jones,  11  Oa.  418;  iVelion  v.  Connor,  6  Rob.  (La.) 388;  Lang- 
donT.IfOeicett,  6  Ala.  787;  Qouo&meur  y,  Warner,  88andf.684;  Yuba  County  y,  AdanuA 
Co.,  7  Cal.  36;  BenUey  v.  Shiriev6,i  Md.  Oh.  Dec.  418;  Freeman  on  Bxecutlons,  128 ; 
Drake  on  Attachments,  608;  Bobinmm  y.A.AO.  Sy.  Gbu,  66  Penn.  St.  166.  Same  rule 
appllee  to  garnishment.  Qlenn t.  CKB,  8  Md.  1 ;  lUylor t.  OUiean,  88  Tex.  608 ;  OoiumMaji 
Book  Co.  T.  De  CMyer^  llA  Msss.  68;  High  on  BecelTcrs,  lU.  Applied  to  trustee  ap- 
pointed by  the  court.  Bentlay  t.  Shrieve,  4  Md.  Oh.  418i  See  Jonee  ▼.  Qortiam^  8  Mass. 
8n5;  De  OotUr  v.  lAoermore,  4  Id.  101,  In  which  assignees,  under  the  bankrupt  law  of 
1800,  were  charged.  But  the  question  was  not  raised  or  considered,  and  the  cases  were 
afterward  oTcrruled  In  Ooiby  t.  Coatee,  6  Oush.  666.  The  rule  was  applied  to  sherlfli ; 
inUsTT.  BoflstfiSMaas.  888;  to  county  treasurers ;  GftsoiyT.Brvioer,  7  Id.  868;  to  execa- 
ton  and  administrators;  Brooke  t.  Cook,  6  Mass.  846;  Colby  v.  Oocitei,6  Oush.  666, 
decided  that  an  assignee,  under  the  Insolvent  law  of  Massaohnsetts,  cannot  be  reached 
by  trustee  process ;  approved  and  followed  In  CokitiiMafi  Book  Co,  w,  De  CMyar,  118 
88;  DewUngw.  WmUwortk,  U  Oush.  468. 
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(66  Me.  804.) 

MtrtgaffB'^kmdlord  and  tenant,    JPMutei,  manenre. 

right  of  an  oatgoing  mortgagor,  after  condition  broken,  to  the  maaiuo 
prodaced  upon  a  farm  in  the  ordinary  ooorae  of  hoabandiy  by  him,  pend- 
ing the  mortgage  and  wliile  in  poaaearion  of  the  mortgaged  premiaea,  la  to 
be  determined  by  the  rale  of  law  which  preraila  between  mortgagor  and 
mortgagee,  and  not  that  which  proTaila  between  landlord  and  tenant. 

Th»  general  rale,  that  manure  made  upon  a  farm  in  the  usual  eonrse  of  hoa- 
bandry  is  so  attached  to  and  connected  with  the  realty  that,  in  the  abeenoe 
of  any  agreement  or  stipnlation  to  the  contrary,  it  pasaea  aa  appurtenant  to 
it,  is  applicable  to  a  mortgagor  in  poeaeaaion.  He  haa  no  right,  when  yacat- 
ing  the  premiaea,  to  remove  or  aell  auch  manure,  but  the  title  thereto  ia 
▼eated  in  the  mortgagee  aa  the  owner  of  the  freehold.    {See  note,  p.  d9.) 

When  Garter  aold  and  deliyered  the  manure  in  oontroyeray  to  the  defendant, 
he  waa  an  outgoing  mortgagor,  after  condition  broken.  Held,  ihni  he  had 
no  title  to  the  manure,  and  the  defendant  acquired  no  right  to  it  by  hia 
porchaae,  and  waa  liable  to  the  mortgagee,  the  plaintilT,  for  ita  fair  ma^et 
▼alue  at  the  time  of  the  taking. 

TROVER,  for  ten  cords  of  manare,  valaed  at  $40.  Plea»  general 
issue.  The  defendant  claimed  title  by  purchase  from  one 
Carter,  the  mortgagor  in  possession  of  the  farm,  of  which  the  plain- 
tiff was  mortgagee,  and  on  which  the  manure  was  made. 
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The  plaintiff  had  obtained  a  judgment  as  on  mortgage  against 
Garter  and,  in  due  course,  a  writ  of  possession  which  he  placed  in 
the  sheriff's  hands  for  service.  The  evidence  tended  to  show  that, 
on  Carter's  solicitation,  the  plaintiff  allowed  him  to  remain  a  while 
and  at  a  time  agreed  Garter  left;  that,  in  the  night  before  leaving, 
according  to  previous  arrangement  with  the  defendant,  he  hauled 
the  manure  with  the  defendant's  team  from  the  mortgaged  land  on 
to  the  land  of  the  defendant,  and  received  from  him  pay  therefor, 
both  Carter  and  the  defendant  knowing  that  the  plaintiff  claimed 
to  own  it,  as  mortgagee,  and  had  forbidden  its  removal 

A.  M,  Robinson  A  W.  P.  Young,  for  plaintiff. 

A.  G.  Lebroke,  for  defendant,  contended  that  the  permission  by 
the  plaintiff  for  Carter  to  remain  constituted  the  relation  of  land- 
lord and  tenant,  and  that  Carter  was  his  tenant  at  will,  and  the 
manure  was  liable  to  be  seized  on  execution  and  sold  for  the  pay- 
ment of  Carter's  debts.  Staples  y.  Emery^  7  Me.  201.  And  that 
of  course  he  would  have  a  right  to  sell  it.  The  case  of  Lassett  v. 
Reed,  6  Me.  222,  deciding  that  the  outgoing  tenant  had  no  right 
to  remove  the  manure  after  the  tenancy  had  terminated,  was  not 
adverse  to  his  right  to  seU  before  the  termination  of  the  tenancy. 
But  even  that  case  was  placed  upon  doubtful  grounds  of  public 
policy  for  the  encouragement  of  agriculture;  for  manure  was  sure 
to  be  used,  and  it  did  not  concern  the  public  which  of  two  adjoin- 
ing &nn8  it  should  enrich. 

DiGKEBSOv,  J.  The  chief  question  to  be  determined  in  this  case 
arises  out  of  the  relations  of  the  plaintiff,  as  mortgagee,  and  the 
defendant's  vendor,  Jonathan  Carter,  as  mortgagor  of  the  farm 
upon  which  the  manure  in  controversy  was  produced.  When  Car- 
ter sold  and  delivered  the  manure  to  the  defendant  he  was  an  out- 
going mortgagor,  after  condition  broken.  The  case  has  been  some- 
what complicated,  from  the  fact  that  it  has  been  presented  as 
depending  mainly  upon  the  law  of  landlord  and  tenant,  instead  of 
the  law  applicable  to  mortgagor  and  mortgagee. 

The  case,  however,  in  its  facts,  belongs  to  the  latter  class,  and  is 
clearly  distinguishable  from  the  former  in  respect  to  the  law 
involved  in  Ae  question  under  consideration.  At  common  law, 
whatever  is  fixed  to  the  freehold  becomes  a  part  of  the  realty  and 
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passes  with  it.  This  rale  has  been  relaxed  in  favor  of  tenants  and 
others  who  have  made  erections  and  improvements  at  their  own 
expense  and  for  their  own  use,  apon  land  in  which  they  had  only 
a  temporary  interest,  becanse  of  the  hardship  they  would  be  sub- 
jected to  if  they  could  not  remove  such  fixtures  at  or  before  tlie 
expiration  of  their  term.  But  this  reason  does  not  apply  in  the 
case  of  mortgagors.  The  mortgagor,  for  most  purposes,  is  regarded 
as  the  owner  of  the  estate,  and  the  improvements  made  by  him 
while  in  possession  of  the  mortgaged  premises,  in  contemplation  of 
law,  are  deemed  to  be  made  for  himself  and  to  enhance  the  general 
value  of  the  estate,  and  not  for  its  temporary  enjoyment.  Besides, 
the  mortgagor  pays  no  rent  or  equivalent  for  the  use  and  enjoy- 
ment of  the  mortgaged  premises,  is  not  compelled  to  surrender 
the  estate  at  a  fixed  period  of  time,  as  in  case  of  a  lease,  and  can, 
by  fulfilling  his  contract  of  purchase,  become  the  owner  of  the 
estate,  and  enjoy  the  benefit  of  all  his  erections  and  improvements. 
Hence,  the  rule  of  the  common  law  applicable  to  actual  fixtures 
has  been  held  to  apply  to  erections  and  improvements  made  by  the 
mortgagor  in  possession  without  relaxation,  and  also  to  articles  of 
a  doubtful  nature,  whether  actual  fixtures  or  not,  on  the  ground  of 
the  presumed  intention  of  the  parties  in  respect  to  them.  Wins- 
low  V.  Merchants'  Ins.  Co.,  4  Meta  306,  310,  313;  Builsr  v.  Page, 
7  id.  40,  42;  King  v.  Johnson,  7  Gray,  239,  241. 

It  was  expressly  held  in  Lynds  v.  Rows,  12  Allen,  100,  that>  if 
fixtures  are  added  by  a  tenant  at  will  of  the  mortgagor,  his  right 
to  remove  them  must  be  determined  by  the  rule  which  prevails  aa 
between  mortgagor  and  mortgagee,  and  not  that  which  prevails  aa 
between  landlord  and  tenailt. 

In  general,  manure,  made  in  course  of  husbandry  upon  a  farm^ 
is  so  attached  to  and  connected  with  the  realty,  that,  in  the  absence 
of  any  express  stipulation  or  understanding  to  the  contrary,  it 
passes  as  appurtenant  to  it.  This  principle  has  been  applied  in 
the  case  of  manure  taken  from  tlie  barnyard  of  a  homestead  and 
piled  upon  the  land,  though  not  broken  up,  nor  rotten,  nor  in  a 
fit  state  for  incorporation  with  the  soil .  Fay  v.  Muzzey,  13  Oray, 
53,  55.  The  same  rule  has  been  held  applicable  in  cases  between 
landlord  and  tenant  Lassell  v.  Used,  6  Me.  222,  and  Daniels  v. 
Pofid,  21  Pick.  367;  and  also  between  vendor  and  vendee.  KM- 
redge  v.  Woods,  3  N.  H.  503.  This  doctrine  rests  upon  the  ground 
ihi^  it  is  for  the  interest  of  good  husbandry,  and  the  encourage- 
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ment  of  agriculture,  that  manure  produced  ou  a  farm,  in  the  com- 
mon conree  of  husbandry,  should  be  consumed  upon  it,  and  that 
the  farm  should  not  be  impoyerished  by  the  removal  therefrom  of 
tike  material  necessary  for  its  enrichment  and  the  growth  of  the 
saooeeding  crops. 

The  manure  in  controversy  was  produced  in  the  ordinary  course 
of  husbandry  by  the  mortgagor,  while  in  possession  of  the  mort-. 
gaged  premises.  In  the  absence  of  any  agreement  or  stipulatioi^ 
to  the  contrary,  that  manure  constituted  a  part  of  the  realty, 
whether  it  is  to  be  regarded  in  the  nature  of  a  fixture  or  as  appur- 
tenant to  the  freehold;  by  fulfilling  the  conditions  of  the  mortgage, 
the  defendant's  vendor  might  have  enjoyed  the  full  benefit  of  this 
product  of  his  husbandry  in  the  future  crops,  but  by  neglecting  so 
to  do,  and  selling  it,  he  forfeited  this  right  and  committed  a  tort 
upon  the  plaintifiL  The  defendant  acquired  no  title  to  the  property 
by  the  sale  from  Carter,  but  thereby  incurred  the  liability  to  com- 
pensate the  plaintiff  for  its  value. 

The  measure  of  damages  is  the  fair  market  value  of  the  manure 
at  the  time  of  the  taking,  including  what  would  be  equivalent  to 
interest  on  that  amount  from  the  date  of  the  writ  Although  th^ 
evidence  is  somewhat  vague  and  unsatisfactory  upon  this  point, 
we  think  that  it  warrants  the  conclusion  that  there  were  seven 
oords  of  manore,  worth  three  dollars  a  cord.  If  to  this  esti- 
mate there  is  added  the  usual  allowance  for  withholding  payment 
from  the  plaintiff  from  the  date  of  the  writ,  we  have  the  sum  of 
t22.68,  for  the  amount  of  *daqiages  to  be  paid  by  the  defendant. 

Judgment  for  plaintiff  for  twenty -two  dollars  and  sixty  ^eight  cents. 

Applbtov,  G.  J.,  Dakfobth,  Virgiit,  Pbters  and  Libbbt,  JJ.> 
ooncnrred. 


Vatm  wr  on  HEWMn'm.»>**  Maimrs  made  upon  a  fwm  In  the  ordlnaiy  manner,  ftom 
IbeoonmmpCloB  of  lU  prodoote»  is  rogardad  in  this  oonntry  as  belongincr  tothe  realty.aad 
voold  iMUH  wtth  the  fann  if  sokU  and  may  not  be  removed  bytk  tenant*  in  the  abaenee  of 
aagraiieelaloontracttotheoontrary.'*  Waahb.  Real  Prop.  18.  Citing  2>aniel9  ▼.  Prind,  SI 
Pick.  SS7;i:.ei0teT.  IrVifian,CSid.  437;  KVtirtdge  t.  VToods,  3  N.H.MB;  LauOLr.  BmA, 
•  Orwwi  fttt:  aume r.  Proctor,  2  Chip.  116 ;  Pamnay.  Camp,  11  Conn. fiK;  Fay  ▼.  Mumeif^ 
U Graj,  68 ;  WOherbee  r.  JBdison,  19  Vt.  879 ;  MLdOkbrook  ▼.  Corwin,  15  Wend.  1G9 ;  Goo^ 
rich  T.  Jonea,  8  HOI,  148,  holding  the  same  also  as  to  fendnfr  materials ;  Sawt/er  r.  TVIm, 
61bat.  846;  Perry'^'  Carr^  44  N.  H.  180;  Wadteigh  y.  Jantfrin^  41  Id.  519.  To  the  same 
effect  is  GaOagher  r.  SMpUy,  84  Md.  418 .  Bat  In  New  Jereey  and  New  Bmnswlck,  it  is  held 
lobe  pefsooal  property,  and  not  to  pass  as  part  of  or  incident  to  the  realty.  RwkmcuiT. 
OMCi0iiCsr,4I>nteh.  681.  In  North  Carolina,  a  tenant  for  years  may  claim  the  manore 
made  in  bla  occupancy  npon  a  fann,  and  remove  the  same  on  leaving  the  premises,  but 
Ml  afterward.    amUhwkk  t.  BSmmm^  8  Ired.  886.    In  other  States  it  has  been  held  to 
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depend  upon  the  cJrgainiitMiriwi  under  wUeh  tt  has  been  made.  IIiiib,  where  a  teamator, 
owning  a  hooae  andatable,  aold  them  with  a  email  yard  aoRtMmding  thJam,  It  waa  held  not 
.to  paaa  a  quantity  of  manure  in  the  cellar  of  the  stable.  Proctor  t.  Gibol^  49  N.  H.  (tt. 
And  80  If  manure  la  made  from  hay  purchased  by  the  tenant  and  brought  upon  the  pram- 
isea,  It  is  penonal  property.  Gorey  t.  Biahop,  48  N.  H.  148.  Generally  it  paasea  aa  an  in- 
cident to  the  Boil,  eepedaUy  when  on  the  ground  where  it  waa  dropped,  ma  t.  De  Boeh^ 
motit,  48  N.  H.  88;  French  ▼.  Freeman^  48  Vt.  98,  but  In  the  latter  oaae  tt  waa  fedd,  that 
where  the  owner  of  the  land  had  gathered  the  manure  upon  It  Into  pOea  f6r  aale,  and  aold 
Itaa  peraonalty,  and  then  aold  the  land,  the  aale  of  the  land  did  not  carry  the  manura  in 
auchpUes.  In  MaaaacbuaettB,  a  aale  of  manure  by  the  owner  of  the  farm  peimee  title  to  it 
aa  personalty,  >nch  sale  constituting  a  seTerance ;  and  a  subsequent  conyeyance  of  the 
farm  would  not  cany  the  manure  upon  it,  or  divest  the  title  of  the  purchaaer  to  the  ma. 
nure.  atrrmg  ▼.  Doyle,  110  Mass  94.  ating  Ford  v.  OoDD,  80  N.  Y.  844,  a  case  of  sale 
kettlea.  In  England,  the  away-going  tenant  for  years  may,  however,  claim  compensation 
for  the  manure  made  during  iliis  .occupancy,  by  the  custom  of  the  country.  RoberU  ▼. 
Barker^  I  Oomp.  ft  M.  809. 

Hie  rule  allowing  the  landlord  to  hold  the  manure  made  on  the  farm  Is  founded  on 
the  fact  that  the  manure  Is  made  from  the  produce  of  the  farm,  and  to  suffer  the  ten- 
ant to  remove  it  would  tend  to  impoverish  the  farm ;  but  where  the  manure  Is  made 
from  produce  obtained  elaewhere,  or  where  the  landa  are  not  agricultural,  aa  in  tbe 
case  of  liveiy-stablea,  no  such  rifl^t  of  the  landlord  exists.  CarroU  v.  iVeieton,  17  How. 
Pr.  189 ;  citing  Lewis  v.  Jonee,  17  Fran.  Bt.  908.  That  caae  held  that  the  away-going 
tenant  cannot  cany  off  the  manura  made  on  the  land  he  haa  occupied  from  the  produce 
thereof,  although  mixed  with  manure  made  from  hay  and  grain  bou^  and  fed  by  him 
to  hia  horses.  But  a  lessee  Is  entitled  to  manure  made  In  buildings  not  devoted  to  farm- 
ingpurposes.  JYeedhom  v.  AUson,  84  N.  H.  8B6.  And  wheat  straw,  ralaed  by  the  teoaai 
and  spread  on  ttie  land  to  repair  the  soU,  is  not  regarded  aa  manure  passing  to  the  land- 
lord, but  *<  is  part  of  the  crop,  and  belongs  to  those  who  own  the  crop,"  in  tbe 
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(98  Me.  116.) 

r 

BMiMOB — admiMant —Judidai  diaortUaiL 

Ab  admiHlcMi  made  at  the  first  trial,  if  Tedaoed  to  writing,  or  inoorpoiKled 
into  a  record  of  the  caae,  will  be  binding  at  another  trial  of  the  caae,  nnlev 
the  preaiding  jnatioe,  in  the  ezeroise  of  his  diaeretion,  thinks  proper  to 
relieve  the  party  from  it.  « 

FOBGIBLE  entr;  and  detainer.  The  case,  on  a  former  bill  of 
exceptions,  is  stated  in  65  Me.  520.  At  the  March  term,  1877, 
the  verdict  was  for  the  defendant ;  and  the  plaintiff  alleged  ezoep- 
bona  to  the  exdnsion  of  evidence  ofFeredy  as  in  the  opinion  appears. 

H.  L,  WhUcomb,  for  plaintiff. 

S.  C.  BeUher,  for  defendant 

Walton,  J.    At  the  first  trial  of  this  action^  it  was  admitted 
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that ''  the  defendant  paid  his  rent,  specified  in  the  lease,  as  it  be- 
came dae."  This  admission  was  made  in  the  report  of  the  case 
then  made  up  for  the  law  coart.  At  the  last  trial,  the  plaintiff 
offered  to  prove  that  the  rent  was  not  promptly  paid  when  due* 
The  evidence  was  excluded,  upon  the  ground,  it  is  said,  that  the 
admission  was  obligatory  upon  the  plaintiff  for  the  purposes  of  the 
last  trial,  as  well  as  the  first  Assuming  such  to  be  the  ground  of 
the  exclusion  (and  no  other  is  suggested)  we  think  the  exceptions 
must  be  overruled.  It  would  be  wiser  to  adopt  some  rule  by  which 
more  admissions  could  be  obtained,  than  to  allow  parties,  at  their 
own  will  and  pleasure,  to  withdraw  the  few  now  made. 

Such  was  the  opinion  of  Lord  Denman.  In  his  report  to  the 
commission  appointed  to  inquire  into  proceedings  in  actions  at  law, 
he  says,  and  says  truly,  that  much  time  is  shamefully  wasted  in 
proving  facts  that  ought  to  be  admitted  ;  that  there  ought  always 
to  be  a  preliminary  hearing  to  settle  the  issue  ;  and  that  each  party 
ought  to  be  required  to  admit  every  fact  not  really  controverted  ; 
and  that  the  suppression  of  any  known  material  fact  should  not 
only  be  deemed  disreputable,  but  punished  with  costs  ;  that  such  a 
coarse  would  save  much  precious  time,  now  *' shamefully  wasted." 
5  Lives  of  the  Chief  Justices,  201. 

In  Weiherell  v.  Birdf  7  Car.  &  P.  6,  where  an  admission  had  been 
made  at  the  first  trial,  which,  at  the  second  trial,  counsel  sought 
to  have  excluded  upon  the  same  ground  taken  here,  namely,  that 
it  was  made  with  a  view  to  the  former  trial  only,  the  court  held 
that,  inasmuch  as  there  was  nothing  in  the  admission  limiting  it 
to  the  first  trial,  it  was  clearly  admissible  at  the  second. 

Such  is  the  rule  laid  down  by  Professor  Greenleaf.  He  says  the 
admissions  of  attorneys  of  record  may  be  given  in  evidence,  "  even 
upon  a  new  trial.''  1  Oreenl.  Ev.,  §  186.  And  further  on,  he  says 
that,  if  such  admissions  are  made  improvidently  or  by  mistake,  the 
oourt  will,  in  its  discretion,  relieve  the  party.    §  206. 

With  such  a  discretionary  power  lodged  in  the  court,  we  think 
DO  evil  results  will  follow  if  we  adopt  the  rule  that  an  admission 
made  at  the  first  trial,  if  reduced  to  writing,  or  incorporated  into 
a  record  of  the  case,  will  be  binding  at  another  trial  of  the  case, 
unless  the  presiding  judge,  in  the  exercise  of  his  discretion,  thinks 
proper  to  relieve  the  party  from  it  Exceptions  overruled. 

Appuroit,  0.  J.,  Baerowb,  YiBaur,  Pbtbbs  and  Libbbt,  JJ., 
ooDonired. 

Vol..  xxvin  —  6 
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(«  Me. »».) 

immrancB — fMyoMiU  qf  premium  — hrekmr. 

Mm  a  gWMnl  rale,  the  premiam  note  of  an  insaranoe  broker,  reeeived  hf  the 
liisareni  in  payment  of  a  policy  for  liis  principal,  diechargiw  the  principal 
from  liability  to  the  insarers  on  account  of  the  premium. 

3at  if  the  policy  contain  a  proiriaion  that,  in  caae  of  loes,  the  amount  of  the 
premium  note  shall  be  deducted  from  the  insurance,  the  insured  must  aub- 
mit  to  the  deduction,  although  he  has  before  paid  the  amount  of  the  pre> 
mium  to  the  broker. 

In  case  of  the  death  and  insolvency  of  a  broker,  a  court  of  equity  will  not 
compel  his  administrators  to  sequester  for  the  benefit  of  the  insurers  mnj 
sum  received  by  them  from  the  insured  on  account  of  premiums,  if  th«coai» 
pany  hold  the  broker*s  note  therefor. 

"QILL  in  equity.    The  opinion  states  the  caae. 

F.  A.  Wihon  d  G.  P.  Woodard,  for  plaintifla. 
«7.  Wittiamwmy  for  defendants. 

ViBOiK,  J.  For  seyeral  years  prior  to  March  9,  ISTB,  one 
McOilvery  effected  numerous  policies  of  insurance  upon  hulls, 
cargoes  and  freights  in  his  own  name,  for  whom  it  might  concern, 
loss  payable  to  himself.  Some  of  the  policies  were  effected  upon 
his  own  property,  but  many  of  them  upon  that  of  others.  But 
for  whosesoever  benefit  they  were  insured,  he  gave  to  the  plaintiffs 
his  individual  promissory  note  for  each  respective  premium;  and, 
on  delivery  of  the  policies  to  his  principal,  he  sometimes  received 
the  premiums  in  cash,  and  charged  others  to  the  assured  on  his  pri- 
vate account. 

At  the  above-mentioned  date,  McGilvery  died,  leaving  unpaid 
his  premium  notes  to  an  amount  exceeding  $9,000,  and  having  due 
to  him  on  account  from  his  principals  a  large  sum,  as  premiums  on 
unexpired  policies,  some  of  which  has  since  his  death  been  paid  to 
the  defendants — administrators  on  his  estate. 

The  plaintiffs  claim  that,  in  equity  and  good  conscience,  they 
are  entitled  from  the  assured  to  such  of  the  premiums  on  onex* 
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policies  as  had  not  beon  paid  to  MoOilvery  at  the  time  of  his 
decease;  that  the  names  of  his  principals  are  unknown  to  them, 
and  the  policies  give  no  clue  thereto;  and  that  the  defendants 
decline  to  give  them  any  information  in  the  premises.  Wherefore 
they  pray  for  a  discovery  of  what  was  due  to  HcGilvery,  at  the 
time  of  his  decease,  on  outstanding  policies,  together  with  the 
names  of  the  parties,  classes,  etc. ;  how  much  has  since  been  paid, 
and  that  these  sums  may  not  be  commingled  with  the  general  prop- 
erty of  the  estate;  and  for  an  injunction  of  sequestration,  eta 

The  policies  issued  by  the  plaintiffs  contain  the  clause  generally 
foand  in  American  policies  —  that  in  case  of  loss,  such  loss  shall 
be  paid  in  sixty  days  after  proof  of  adjustment  therefor,  ''the  amount 
of  the  premium  note,  without  discount,  if  unpaid,  and  all  sums 
due  to  the  company  from  the  insured,  when  such  loss  becomes  due, 
being  first  deducted,"  eto. 

This  clause  compels  the  assured  to  submit  to  the  deduction  of 
tiie  premium  note  at  all  events,  if  unpaid,  by  whomsoever  it  may 
have  been  given.  Hurliert  v.  Pacif.  Ins,  Oo.y  2  Sumn.  471,  478. 
This  provision  was  inserted  for  the  benefit  of  the  insurer,  and 
obviously  to  meet  the  hazard  of  the  dishonesty  or  insolvency  of 
the  broker,  by  entitling  the  underwriter  to  deduct  the  premium, 
whether  the  action  on  the  policy  be  brought  in  the  name  of  the 
principal  or  of  the  agent.  While  this  protects  the  insurer,  it  sub- 
jects the  assured  to  the  hazard  of  a  double  payment  of  the  pre- 
mium, which  he  can  avoid  by  proper  care  and  diligence  in  selecting 
honest  and  solvent  persons  for  agents. 

But  this  provision  of  the  policy  is  applicable  only  in  cases  of 
loss.  And  there  being  no  analogous  clause  for  the  protection  of  the 
underwriter,  in  the  absence  of  loss,  against  the  insolvency  of  the 
broker,  whose  individual  notes  have  been  received  for  premiums  on 
policies  issued  for  the  benefit  of  others,  their  only  reliance  is  that 
derived  from  the  principles  of  the  common  law. 

It  is  well  settled  in  this  country  that  the  acknowledgment 
clause,  whereby,  as  in  these  policies,  the  insurers  ''  confess  them- 
selves paid  the  consideration  due  unto  them,  for  the  insurance,  by 
the  insured,''  is  not  conclusive  evidence  of  the  payment  of  the 
premium;  but  it  has  simply  the  same  force  and  effect  as  the  analo- 
gous clause  in  deeds  of  conveyance,  which  is  prima  facie  evi- 
dence only  of  payment,  and  estops  the  grantor  from  alleging  that 
flie  deed  was  executed  without  consideration;  while,  for  every  other 
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purpose,  it  may  be  explained,  yaried  or  contradicted  by  parol  evi- 
dence. Oood^peed  v.  Fuller ^  46  Me.  141 ;  Basaett  v.  Basselty  55  id. 
127;  1  Phill.  on  Ins.  (5th  ed.),  §  515,  and  notes. 

Moreover,  the  general  rule  of  law  in  England  would  seem  to  be 
that  the  broker  is  the  debtor  of  the  underwriter  for  premiums,  and 
the  underwriter  the  debtor  of  the  assured  as  to  losses.  1  Arnould 
on  Ins.,  §  61 ;  2  Duer  on  Ins.  297,  298.  We  do  not  understand, 
however,  that  what  practically  in  very  many  instances  comes  to  the 
same  result  has  ripened  into  an  established  rule  here.  Though  some 
of  the  authorities  hold  that  the  practice  has  become  so  nearly  uni- 
versal, for  the  person  who  effects  an  insurance  to  give  a  promissory 
note  for  the  premium,  or  if  a  note  is  not  given,  to  hold  himself, 
and  to  be  considered  as  the  debtor  to  the  underwriter  for  the 
amount,  that,  by  the  common  understanding  and  usage,  the  rem- 
edy of  the  underwriter  is  confined  to  the  party  liable  on  the  note,  or 
to  whom  the  credit  is  given.  1  Amooldon  Ins.  113,  Perkins' note. 
While  it  is  said  that,  in  such  cases,  the  assured  is  discharged  from 
liability  to  the  underwriter  ouly  when  the  person  giving  the  note 
is  known  to  the  writer  to  be  only  an  agent  at  the  time  the  insur- 
ance is  effected  (2  Duer  on  Ins.  301,  note  a  ;  \  Pars,  on  Mar.  Ins. 
503,  504,  notes),  this  is  founded  upon  the  principle  in  agency,  that 
when  a  party  is  informed  that  the  person  with  whom  he  is  dealing 
is  merely  the  agent  of  another,  and  prefers  to  deal  with  the  agent 
personally  on  his  own  credit,  he  will  not  be  allowed  afterward  to 
charge  the  principal.  Patapaco  Ins,  Go.  v.  Smithy  6  Harr.  &  J.  166; 
Ford  V.  WiUiams,  21  How.  287 ;  Chandler  v.  Cbe,  54  N.  H.  561. 

But,  without  expressing  any  opinion  upon  this  point,  we  think 
the  bill  must  be  dismissed  for  another  reason.  The  bill  alleges 
that,  **  when  policies  were  forwarded  to  said  McGilvery  the  plain- 
tiffs  charged  the  premiums  to  him,  and  afterward  invariably  pro- 
cured from  him  a  note  for  each  premium  by  itself."  We  of  course 
understand  that  the  **  note ''  mentioned  means  McOilvery's  nego- 
tiable promissory  note  —  commercial  paper.  And  it  is  well  settled 
in  this  State  and  Massachusetts,  that  a  negotiable  promissory  note 
takenfor  an  account  is  j9rtnui/ac»^  payment  thereof.  Milliken  t* 
WJUtehouse,  49  Me.  527;  French  v.  Price,  24  Pick.  13.  The  plain- 
tiffs accepted  these  notes  knowing  all  the  facts.  That  is  to  say, 
though  they  did  not  know  the  names  of  the  persons  for  whose  ben. 
efit  their  policies  were  issued,  the  very  form  of  the  policies  implied 
agency  on  the  part  of  McOilvery.    If  the  plaintiffs  would  have  had 
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it  otherwise,  they  should  not  have  taken  the  notes  in  payment,  or 
should  have  inserted  a  clause  in  their  policies  for  their  protection, 
in  relation  to  the  payment  of  premiums  generally,  as  they  haye  in 
cases  of  loss. 

The  bill  does  not  present  a  case  involying  a  consideration  of 
continuation  clause. 

Demurrer  sustained.    BiU  dismissed  with  costs. 

Apvlkeoh,  0.  J.f  DiOKBBBOK,  Dahvobth  and  LiBBBy,  JJ.,  oon* 
oniied* 


HowLAK  y.  GniTvor. 

CBB  Me.  n6.) 
Aidtionforaeea/uU. 

The  ehrfl  lemedj  of  a  person  Injoied  by  a  felonious  sManlt  mad  batteiy  Is  not 
■Bipeiided  till  the  ofibiider  luui  been  prooeonted  csrlmlnaUy.  {See  note,  p.  46.) 

TBBSPASS,  wherein  thb  plaintiff,  in  writ  dated  October  10, 1876, 
alleged  that  the  defendant,  on  May  16,  1875,  assaulted  her, 
threw  her  down  violently,  and  by  force  and  against  her  will  had 
carnal  intercourse  with  her,  and  testified  at  the  trial  to  all  the  facts 
oonstituting  the  crime  of  rape ;  and  there  was  no  other  evidence. 
The  presiding  justice,  on  the  defendant's  motion,  ordered  a  non- 
suit ;  and  the  plaintiff  alleged  exceptions. 

M.  P.  Frank  (with  W.  Purves),  for  plaintiff. 

Jl  N.  Dow  (with  whom  was  J.  D.  Fessenden),  for  defendant. 

Waliok,  J.  The  only  question  is  whether  it  is  the  law  of  this 
State  that  the  civil  remedy  of  a  person  injured  by  a  felonious 
assault  and  battery  is  suspended  till  the  offender  has  been  prose- 
cuted criminally.     Glearly  not. 

In  Boody  v.  Keating,  4  Me.  164,  and  again  in  GrowellY.  Merrick, 
19  id.  392,  the  court  say  that  the  rule  that  a  civil  action  in  behalf 
of  the  party  injured  is  suspended  until  a  criminal  prosecution  has 
been  commenced  and  disposed  oj^  '^  is  limited  to  larcenies  and  rob- 
beriea.'' 
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The  same  opinion  had  before  been  expressed  in  Boardman  v. 
OwB,  15  Mass.  331,  336. 

In  Boston  it  Worcester  R.  R.  Co.  v.  Dana^  1  Gray,  83,  whera 
the  defendant  had  made  himself  comparatiyely  rich  by  stealing 
from  the  railroad  company,  the  qnestion  was  fully  examined,  and 
the  coart  held  that,  while  it  is  undoubtedly  the  law  in  England 
that  the  civil  remedy  of  the  party  injured  by  a  felony  is  suspended 
till  after  the  termination  of  a  criminal  prosecution  against  the 
offender,  such  had  never  been  the  law  here. 

And  such  is  the  prevailing  opinion  in  this  country.  B,  dk  W.  R. 
R.  Co.  V.  Danay  1  Gray,  83  ;  Peitingill  v.  Rideoui,  6  N.  H.  454 ; 
PisccUaqua  Banky.  Tumley,  1  Miles,  312;  Foster 'y.  OommonweaUh^ 
8  W.  4  S.  77  ;  Cross  v.  Outhery,  2  Boot,  90  ;  Patton  v.  Freeman, 
Coxe,  113 ;  Hepburn*s  case^  3  Bland,  114;  Allison  v.  Farmers* 
Bank,  6  Band,  223  ;  White  v.  Fort,  3  Hawks,  251 ;  Robinson  v. 
Gulp,  1  Const  231 ;  Story  v.  Hammond,  4  Ohio,  376  ;  Ballew  v. 
Alexander,  6  Humph.  433;  Lofton  v.  Vogles,  17  Ind.  105  ;  Board- 
man  v.  Gore,  15  Mass.  331,  338 ;  Howk  v.  Minnick,  19  Ohio  SL 
462 ;  8.  0.,  2  Am.  Bep.  413. 

Our  bill  of  rights  declares  that ''  every  person,  for  an  injury 
done  him  in  his  person,  reputation,  property,  or  immunities,  shaU 
have  remedy  by  due  course  of  law  ;  and  that  right  and  justice  shall 
be  administered  freely  and  without  sale,  completely  and  without 
denial,  promptly  and  without  delay."  Art  1,  §  19.  To  require  an 
injured  party  to  await  the  action  of  the  grand  jury  and  the  county 
attorney  (persons  over  whom  he  has  no  control)  before  allowing 
him  to  prosecute  a  civil  suit,  would  certainly  conflict  with  the  spirit, 
if  not  the  very  letter,  of  this  provision.  The  rule  has  never  been 
acted  upon  in  this  State  except  in  cases  of  larceny  ;  and  the  legis- 
lature abrogated  its  application  to  such  cases  more  than  thirty 
years  aga  Act  1844,  ch.  102  ;  B.  S.,  ch.  120,  §  12.  We  think  the 
plaintiff  may  maintain  her  action,  if  the  proof  is  in  other  respects 
sufficient,  notwithstanding  her  injury  may  have  been  the  result  of 
a  felonious  assault  and  battery,  for  which  the  offender  has  not  yet 
been  prosecuted  criminally. 

EoMseptions  sustained.     New  trial  granted. 

Applbtov,  0.  C,  Babeows,  Visgik,  Pbtbbs  and  Libbby,  J  J., 
ooncnrred. 


VoiB BT  na BwoMM.— Biahop (1  Or.  L., f  954)  lajs  down  this  rale :  ^'Thflfefora,  m 
■ifedeot  lo  quaUllMUoiiB  and  ezoepttons,  *  prtvato  penon  and  the  State 
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9B99nXlj  otfiy  OB,  the  one  a  dMl  rait  and  the  other  a  criminal  prosecution,  simulta- 
r,  for  the  aaine  act  of  wrong,  if  both  have  eaflered  from  it ;  or  the  one  proceeding 
maj  go  in  advaiioe  of  the  other,  or,  there  may  be  but  the  one,  and  the  one  will  have  no 
«iBM9t  on  the  other.*'  Citing  18  Oo.  198  ;  Bii.ssiiigame  ▼.  (TteOM,  6  B.  Monr.  88 ;  Harri9on  t. 
CMte,  S  Utt.  194;  WheatUy  ▼.  Thnm,  88  Miss.  62;  Kenrudy  r.  MeArthur,  5  Ala.  161;  8taU 
V.  Stete.  1  Bleh.  188;  jDrato  T.  ix>ii»a,  IB  Mete.  fK»\  BexT.  Spitt^r,  8  Show.  907;  Beg.  ▼. 
Bat,  6  Mod.  187;  Bex  v.  Sto/idm,  :$  Show.  80;  FtmUry,  CommonwealUi^  8  W.  &  8. 77 ;  Simpmn 
▼. aato,  10 Terg.  085;  Tkauet  ▼.  BinM*  80  Me.  475;  State ▼.  Roiorey,  19 Conn.  101 :  ShieidM  t. 
yoNUB,  JA  Ga.  848;  H0Sq»  ▼.  Priot,  9  W.  Va.  188:  OommonweaUh  r,  EUUoU,  9  Maas.  828; 
OHMionipeatt^  t.  Btte,  1  id.  88;  PhiUipt  ▼.  JTdl]/,  98  Ala.  688;  Gordon  ▼.  HottetUr,  87  M. 
T.  98.    On  Mew  York,  howerer,  it  is  regulated  l^*  statute.) 

An  action  for  assault  or  nuisance  may  proceed  at  the  same  time  with  the  indictment 
therefor.  Jone§  ▼.  Gay,  1  B.  &  P.  191 ;  BurrouM  t.  PLOey,  1  Root,  869 ;  IT.  &  ▼.  New  Bed- 
ford Bridge,  I  "Wtiodb.  &  M.  401;.^aenT.  I<||On,9Boot,218;  Alibott  t.  AfiOs,  8  Vt.  681; 
Pnmmn  Co.  ▼.  WMU  WaUr  VaXix^i  OumK,  9  Ind.  169;  ¥rax\xAM  v.  SeAodftopT*  »  N.  T. 
i&fi;  Baroard  VoUege  t.  5tecir«is,  16  Gray,  1. 

"■  When  one  has  suffered  from  felon7«  he  cannot  maintain  against  the  felon  a  civil  action 
Cor  the  Injniy,  until  he  has  discharged  his  duty  to  the  public  by  carrying  on,  or  at  least  by 
setting  on  foot,  a  criminal  prosecution  for  the  public  wrong.  If  the  felon  is  either  con  - 
▼toted,  or,  witliout  the  plaintiff^s  f^ult  or  collusion,  acquitted,  or  if  the  plaintiff  has  pre- 
sented to  the  grand  |ury  a  bill  which  was  thrown  out,  this  is  sufficient,  and  he  may  then 
BSlntaln  the  action.*'  1  Bish.  Cr.  L.,S987,  citing  Higgina  ▼  Butc^ier,  TelT.  (Met.  ed.)  8V 
■ad  note;  I  Hale's  P.  C.  546  ;  Croeby  r.  heno,  19  East,  408;  CMLigiiay  t.  BeytuOds,  Lofft. 
68;  WMU  ▼.  t^trU  8  Hawks,  961;  Bdlenapv.  MiUiken,  98  Me.  881 ;  ^Viseer  ▼.  7Yu:lcer,8 
OreenL4fi6;  Morgom r,  Bhodeit,  1  Stew.  90;  McQrew  ▼.  Goto,  Minor, 8;  Qraft/m  Bank  ▼. 
f!ajuleri,4  N.  H.  988;  CroineU  t.  Merridt,  18  Me.  888;  Broom^s  Leg.  Max.  (9d  ed.)  158 ; 
PsttonT.  JPyeeman,  Coze,  118;  JUorfon  ▼.  Bradley,  97  Ala.  640;  MfddleCon  ▼.  Bolme»,» 
Fbit.48t. 

It  is  mfWf*— *^  if  another  has  proaeonted  the  felon  to  oonvlction ;  Cliowne  ▼.  BayUe,  81 
BBaT.851;  or  if  one  indictment  is  fiol.  pnis.*d,  conviction  having  been  had  on  another; 
Osdlcy  and  If  est  BromwUh  BanMno  Oo,  v.  SpUile,  1  Johns.  A  H.  14. 

la  soma  Statea  the  English  doctrine  referred  to  in  the  principal  case  is  held,  aa  in  Ala- 
bama; Margan-w.  Rhodes,  1  Stew.  70;  MeOrew  v.  Coto,  Minor,  8;  Morton  ▼.  Bradley,  97 
Ala.  610;  BsB  ▼.  Troy^  85  id.  184 ;  and  possibly  In  New  Hampshire ;  Grafton  v.  FUmdK%  4 
21  H.  888;  PettttiffilfT.  Aideout,  6id.464.  In  Maine  and  early  in  Massachusetts  the  rule 
was  rest!  ictewl  to  robbery  and  larceny,  as  stated  in  the  principal  case ;  TftnoeU  v.  Merrick, 
18 Me. 888;  StOenapr.  ifVUfcen, 88 id. 881 ;  F\mUrr.  2Yicfcer,  8 Qreenl.  468 ;  Boodyy.KeoU- 
tag,  4  id.  164;  Boeurdman  v.  Qore,  15  Mass.  881 ;  but  a  subsequent  statute  removed  the  dis- 
ability. The  ^'ng'*«**  doctrine  is  denied  in  South  Carolina ;  Cannon  v .  Burrie,  1  Hill,  818 ; 
fioMneoa  ▼.  Ctdp,  1  Tread.  881.  In  Massachusetts ;  Boeton  and  Worcester  B.  B.  Co.  ▼. 
Bono,  1  Oiny,  81  In  Mississippi ;  NeweU  ▼.  Ooioan,  80  Miss.  498.  In  Ttonessee ;  Bo/tois 
V.  ilieaimler,  •  Hump.  488.  In  Connecticut  it  is  limited  to  capital  felonies ;  Croee  v.  ChUhery, 
8  Boot,  90;  in  Georgia  to  conunon-law  feloniee;  Adams  ▼.  Barrett,  6  Oa.  404 ;  JVea 
V.  ftanner,9ld«  666 ;  Boei/T.  Gov,  16  id.  806.  In  other  States  the  English  doctrine  seems 
tobedenled ;  as  in  New  Jersey ;  PaUon  ▼.  Freeman^  Coze,  118.  In  Virginia ;  Allimtn  v. 
Itarmcr^  Bonlc, 6 Band.  804 ;  Cook  v  Borbv,  4  Munf .  444.  In  North  Carolina  ;  White  v. 
Ibrt,  8  Hawks,  851 ;  Smithr,  Weaver,  Tlkylor,  68 ;  8  Hayw.  108.  In  Missouri ;  Naah  ▼. 
Primm,  1  Mo.  178;  Mann  v.  Trabue,  id.  700.  In  Michigan  ;  obiter,  Hyalt  v.  Adams,  16 
Kidi.  180.  In  Tezas ;  Mltehell  v.  ifims,  8  Tez.  6.  In  Aricansas  and  New  York  the  dvtt 
mtis aothoriaed  bj statute ; Brvnatm  ▼.  Martin,  17  Ark.  870 ;  Van  Duaer  v.  Howe,  91 N. 
T.sn.   8eelBish.Qr.L.,S870. 

A  recent  writer  in  the  Iriskljaw  Times  has  learnedly  treated  the  subject;  181.  L.  T. 
141,151,168.  He  Bsya  that  in  some  of  the  earlier  Irish  cases  "  it  was  held  that,  if  theevi- 
denoe  were  auch  aa  to  satisfy  the  judge  that  the  defendant  might  properly  be  tried  and 
eonvietedof  feiooy  (Hayes  ▼.  SmilA,  Sm.  A  Bat.  878),  the  right  of  civil  action  would  be 
**T|rffmisit.  and  the  Judge  Should  mnuult  the  plaintiff  (or  a  county  court  Judge  should 
ikaakm  without  preijudice):  QmMan  ▼.  Barber,  Batty,  47 ;  Gordon  v.  Fltufcei/,  Arm.  Mac 
*0. 186.    And  to  the  same  effect  are  the  ear^r  fiigUah  cases  of  Daiwkes  v.  Cooenei^ 
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S^yieg,  846;  Mairidiam  t.  Cobb,  W.  Jones,  147.  and  Orotby  ▼.  Leno*  19  Bast,  40O ;  and  mof 
reoenUy,  GInuon ▼.  Woodfvl, » C,  A  F, H,  and  Wdloekr.CmutafUine,2U.AC.  146;  SL. 
J.  Bz.a86;  althou^intheoldMtcaseonthesabjectthe  dvU  right  had  been  8p<dcen  of  •• 
wholly  meiKed  in  the  felony :  Himiiut  ▼.  JETutelier,  Yelr.  89;  and  nee  Cux  ▼.  PaxUm,  17  Vea. 
Jr.  8S0,  and  2?ie  *  Prinoew  Jtoyol,*  L.  B.,  8  A.  ft  E.  41.  Bat|  howerar  Tagaely  enunciated, 
and  apidled  with  mch  little  certainty  as  it  appears  to  haTe  been  from  (he  imported  cases, 
there  has  been,  at  all  eTents,  a  currant  of  authority  establishing  the  ezistenoe,  in  some 
shape  orother,  of  a  doctrine,  in  English  law  that  the  vindication  of  the  civil  liglits  of  a 
private  individual  must  be  postponed  till  after  public  justice  had  been  satisfied  by  crimi- 
nal proceedings :  Stone  v.  Manh,  6  B.  ft  C.  651 ;  Guthrie  v.  Fitk,  0  D.  ft  R.  M ;  Prvtaer  v. 
BoiM,8C.ftP.4Sn;  firparteBoOand,  Mont.  ftlC.S16;  IM.  ft  A.  570;  8  id.  80:  KeaUugr- 
Marth,  1  id.  88S;  Ex  parte  Jonet,  2  id.  198;  8  D.  ft  O.  G»;  JBs  parte  Shaw,  1  Had. 
006;  I>08borfMi0f»  V.  Homes,  1  F.  ftF.6 ;  Chowner.BayttttZl  Beav.  861 ;  31 L.  J.  Gh.  787;  fis 
parte  ArSiott,  8  Mont,  ft  Ayr.  110;  DuOleyand  West  BromwkhBanMngCo.  v.  SpUUet  1  J.  ft 
H.14;  ITeOf  V.  jihra/koms,  L.  R.,  7  Q.  B.  654 ;  Bourfcs  ▼.  If  eoZy,  18  Ir.  L.  T.  Bep.e8;  while  It 
would  not  apply  to  actions  against  persons  other  tluui  the  criminal;  TFMte  v.  iS!pettl0ue,  IS 
M.  ft  W.  606  (referred  to  6  Ir.  L.  T.  687,  in  commentary  on  Louffiiiian  v.  Barry,  6  Ir.  L.  T. 
Bep.  186);  Lee  v.  Bayes,  18  C.  B.  6W;  OAom  v.  (HOetU  L.  B.,  8  Ex.  88 ;  nor  does  it  apply 
to  actions  brought  under  Lord  CAMPsnLL^s  Act,  9  ft  10  Ylct.,  ch.  66 ;  (Mbom  v.  Gfllett,  uibi 
supra;  nor  would  it  seem  to  apply  to  an  action  in  rem :  The  'i¥itieea§  Boyal,*  L.  B. .  8  ▲. 
ft  E.  41 ;  and  it  applies  only  where  the  chaige  amounts  to  felony,  but  not  where  it  to  merely 
misdemeanor ;  FisrinaUm  v.  BvteMneon,  15  L.  T.  (N.  8.)  800 ;  R.  v.  Hardey,  14  Q.  B.  641. 
In  America,  on  the  other  hand,  while  in  Boardman  ▼.  Qcrtt  16  Mass.  881 ;  Boody  ▼.  JTsot- 
ina,  4  Me.  164,  and  OtnoeSv.  iferrfefc,  19 id.  898,  it  had  been  held  that  the  civU  mnedy 
waa  suspended,  but  that  the  applicadon  of  the  doctrine  was  limited  to  oases  of  larosnlea 
and  robberies,  theprevaiUng  and  most  recent  opinion  is  that  it  is  not  requisite  for  'an 
injured  party  to  await  the  action  of  the  grand  jury  and  the  county  attorney  (persons  over 
whom  he  has  no  control)  before  allowing  him  to  prosecute  a  dvfl  suit ;'  Noieian  v.  Qr^fin, 
printed  in  note  to  Hegarty  v.  Shine,  18  Ir.  L.  T.  Bep.  4,  and  eases  there  ooUeoted.  But  In 
England  there  was  no  dispute  as  to  the  existence  of  the  doctrine,  save  a  doubt  not  so  modi 
expressed  by  Blackbubh,  J. ,  ss  to  be  inferred  from  what  he  said  In  WeOs  v.  Abraham 
(ubi  tupni), in  1878,  untHin  the  recent  case  of  Ex  parte  Ball,  in  re  Shepherd  (Oourtof  Ap- 
peals, March  6, 1679),  Bbamwxu.,  L.  J.,  observed  that  the  great  difficulties  in  applying  the 
alleged  law  go  a  long  way  to  justify  Mr.|Justioe  BLAOK»mir*s  doubt.  WeOs  v.  Abraham^ 
however,  may  be  taken  as,  at  all  events,  establishing  that  it  would  be  wrong  for  the  judge 
to  nonsuit  in  such  cases— Blaokbdbn,  J.,  observing  that,  in  referenoe  to  thto  matter,  WA- 
loefc  V.  OonftantiTie  could  not  be  treated  as  an  authority,  and  that  Qimson  ▼.  Woodful  had 
been  overruled  by  White  v.  Spettigue.*^ 

In  the  English  Court  of  Appeals  on  the  6th  March,  1879,  in  Ex  parte  Batt,  Re  Shepherdt 
40  Law  Times  Bep.  (N.  S.)  141,  the  question  arose  on  the  following  trusts  :  A  banker^  devk 
embexded  money  and  absconded.  Tbe  banker  did  not  apply  for  a  warrant  for  his  appre- 
hension until  ten  days  after  the  disooveiy  of  the  crime,  and  by  that  time  the  dark  had  left 
iBiigi^^nH ,  And  consequently  was  never  prosecuted.  The  derk  was  adjudicated  a  baakrapi 
in  his  absence,  and  the  banker  tendered  a  proof  in  the  bankruptcy  for  the  anKnmt  oC 
which  he  had  been  defrauded.  The  proof  was  rejected  by  the  trustee  in  the  bankruptcy, 
and  the  broker  having  filed  a  liquidation  petition,  the  trustee  In  the  liquidation  applied  to 
the  Court  of  Bankruptcy  for  an  order  that  the  proof  should  be  adndtted.  Ilie  chief  judge 
In  bankraptcyhdd  that  the  proof  must  be  adndtted  and  thto  was  affirmed  l^*  the  Court  of 
Appeals,  but  on  different  grounds.  Bbamweu.,  L.  J.,  with  whom  Jaiob,  L.  J.,  oonoufred, 
placed  hto  judgment  on  the  ground  that  though  the  banker  might  not  have  been  entitled 
to  prove  for  a  debt  arising  out  of  a  felony  In  respect  to  which  he  had  not  prosecuted  the 
felon  (which  queers),  the  obligation  of  proaecuting  the  fdon  was  a  personsl  one,  and  did 
notextend  to  the  trustee  in  the banker*s  liquidation,  who  represented,  not  him,  but  hto 
creditors.  While  tUooAiXAT,  L.  J.,  restedhto  decision  upon  the  ground  aadgned  by  (he 
chief  judge  bdow,  namely,  that  the  rule  which  prevents  an  Injured  penon  from  obtaining 
dvil  redress  for  a  criminal  wrong,  If  he  has  fftHedin  hto  duty  of  bringing  lbs  fslon  to  jus- 
tice, does  not  apply  wfaero  proaecutlon  has  become  ImpossiMe  bf  reaaoa  of  (amoncit  odisr 
things)  the  fdon^l  escape  from  the  jurisdiction  before  he  could  have  been  proseonted  1^ 
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tke  ejwretoe  of  reMonable  dJUgence.  In  deUvering  his  judgment  Bramwvll,  L.  J.,  said 
**tlHit  the  kiw  oo  this  subject  to  in  «  remarkable  state.  For  800  years  It  has  been  said  in 
various  wsjrs  bgr  judges,  many  of  the  greatest  eminence,  without  a  doubt,  except  in  one 
iostanoe,  that  there  is  some  impediment  to  the  maintenance  of  an  action  for  a  debt  arising 
In  tfato way.  The  doubt  tethat  not  so  much  expressed  by  Blaokbdbn,  J.,  in  WeU  ▼.  Abror, 
JhomStM  L.  T.  Bep.  (N.  8.)  4^ ;  L.  R.,  7  Q.  B.  664,  as  to  be  inferred  from  what  he  said. 
But  though  such  opinion  has  been  entertained  and  expressed  for  sll  this  time,  there  arQ 
bat  two  eases  In  which  It  has  operated  to  prevent  the  debt  being  enforced.  Th^se  two 
csaes  sre  WOtoeh  ▼  Cotrntantkne,  8  H.  ft  C.  146,  and  Ex  parte  ElUoU,  8  Mont.  &  Ayr.  110. 
After  considering  these  cases  and  the  impediments  which  might  be  conceived  for  the 
enforoeiiient  of  such  a  debt,  the  Lord  Justice  remarked :  "All  these  cases  create  great 
dUBeulties  In  my  mind  in  the  application  of  this  alleged  law,  and  go  a  long  way  to  justify 
Mr.  Justice  Blaoxbobm*s  doubt.  StiU,  after  the  continued  expression  of  opinion  in  the 
esses  of  Six  parte  JEHiott  and  WeBodt  ▼.  CoMtantine^  I  should  hesitate  to  say  that  there  to 
so  praeticsl  law  as  alleged  by  the  reqwodent.  **  But  he  thought  it  wss  not  necessary  to 
do  so  In  that  esse  for  the  reason  given  above  as  the  ground  of  hto  judgment.  Baggallat, 
L.  J. ,  said :  **  It  appears  to  me  that  the  following  propositions  are  affirmed  by  the  author- 
Wes,  many  of  which,  however,  are  dicta  or  enunciations  of  principle  rather  than  decisions: 
(1)  That  a  felonious  act  may  give  rise  to  a  maintainable  action ;  (2)  that  the  cause  of  action 
upon  the  commission  of  the  offense ;  (8)  that,  notwithstanding  the  existence  of  the 
of  action,  the  policy  of  the  law  will  not  allow  the  person  injured  to  seek  civil  rednws 
if  he  has  failed  In  htodnty  of  bringing  the  felon  to  justice ;  (4)  that  thto  rule  has  no  appli- 
eatlon  to  cases  In  which  the  offender  has  been  brought  to  justice  at  the  instance  of  some 
other  peraon  Injured  by  a  sirailar  offense,  as  in  Fotmtleroy's  cose  {Stone  v.  Marsh,  6  B.  A 
C.  861),  or  In  whiefa  prosecution  to  Impossible  by  reason  of  the  death  of  the  offender,  or  6t 
hto  escape  from  the  jurisdiction  before  a  prosecution  could  have  been  commenced  by  the 
eiweiss  of  reasonable  diligence ;  (6)  that  the  remedy  by  proof  in  bankruptcy  to  subject  to 
the  same  principles  of  pobUe  policy  as  those  which  affect  the  seeking  of  civil  redress  by 
aoHoB.**  Ttie  court  for  the  reason  that  *'a  grave  question  of  principle**  was  involved 
granted  leave  to  appeal  to  the  House  of  Lords. 

ABothervaiyrBcsnt  and  interesting  case  to  the  Australian  case  of  In  re  HerdsonOiNew 
ISsalanri  Jar.  [N.  S.]  ttl).  There  it  appeared  that  Berdson,  a  derk  employed  by  the  mana- 
ger of  a  bonding  society,  had  ** unlawfully  appropriated  to  hto  own  use  "  money  belong;in|p 
to  hto  employer  aa  manager,  and  had  absconded  and  left  the  colony.  A  petition  to  have 
him  adjudged  bankrupt,  founded  on  the  act  of  bankruptcy  by  so  absconding,  was  pre- 
sented by  the  manager  and  the  trustee  of  the  society,  in  respect  of  the  debt  so  contracted, 
sad  the  debtor  thereupon  showed  cause  why  he  should  not  be  adjudged  bankrupt,  on  the 
groond.  Inter  alio,  that  the  petitioning  creditors  should,  in  the  first  instance,  have  taken 
steps  to  prosecute  him  for  the  embesslement  appearing  on  the  face  of  the  petition.  **  Do 
yoo  think  the  policy  of  the  law  amounts  to  this,**  asked  Johvston,  Jm  *' that  supposing  a 
man  goss  away  to  India,  or  elsewhere,  under  drcumstaaces  like  the  present,  with  no  inten- 
tion whatever  of  retuniing;  therefore  the  property  he  leaves  behind  him  must  be  forever  tied 
opf  **  ^Snch  to  the  effect  of  the  law,**  replied  Herdson*s  counsel.  As  the  report  to  not 
gSDeirally  aooassible  in  thto  country,  we  shall  quote  at  some  length  from  the  judgment 
dsHwed.  **T1ie  question  now  srises,**  said  Jomnnov,  J.,  ''whether,  admitting  the  cpfut 
woold  have  power  to  interfere  summarily  to  stay  proceedings  tf  an  action  had  been 
ferongbt  against  Herdson  for  the  moneys  which  he  to  alleged  to  have  embessled,  the 
IsiiHil  proceedings  are  In  the  nature  of  a  dvil  remedy  within  the  terms  of  the  rule  of  law. 
Bat  ft  seems  unnecessary  to  decide  thto  question,  as  I  have  come  to  the  condusion  that, 
ewan  If  therule  toapBcable In  such  easeo.  tt  ouj^t  not  tobeapplled  in  the  present  case. 
Ithink  Itto  dear  from  the  language  of  the  judges  in  WdiM  v.  Abraham^  and  especially 
tlHit  of  Mr.  Justice  Blaokbubji,  that  when  the  doctrine  to  M^pUcable,  the  court  to  not  neces- 
sarily boond  to  apply  It  by  stopi^ng  the  proceedings ;  and.  In  determining  whether  it  should 
be  appi'***  la  thto  pcuticular  case,  I  think  it  ri^t  to  revert  for  a  moment  to  the  reasons 
upon  whlcb  the  doctrine  to  founded.  Those  reasons  seem  to  be:  First,  thatit  to  of  more  im- 
pertance  to  the  snanl  welfBre  of  the  community  that  a  publle  wrong  should  notgounpun- 
IriMd,  than  that  the  private  lajuiy  of  an  Individual  should  be  redressed ;  next,  that  it  to 
the  dotj  of  persons  who  suffer  fran  the  felonious  acts  of  others  to  institute  criminal  pro- 
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oeedliiBiaeiliMfttlwni;Mid,liMt|y,tluitlf  thejweratobe  allowed,  baforaimbllo  Jartlea 
kad  been  ntlBllMl,  to  raooTor  property  of  whieh  tliej  bad  beendeCnHided,€rdaiiiaceBior 
injuriea  wblofa  they  bad  suflered,  through  fekmkraa  acta,  they  would  be  Inditeroot  to  the 
▼IndloattoB  of  public  Juatlce,  and  sorlooa  Crimea  mli^t  thereby  go  unponiahed,  to  the  great 
psvjodloe  of  the  oommoii  weaL  t»-»»y  k^..j»^— ^  ^  patirfng.  that  thn  tfiinntniliMi  gmi 
aented  to  private  penooa,  to  reCftUn  from  aetHng  the  criminal  law  In  motion*  muat  have 
been  much  greater  when  the  oM  law  of  forfettnre  was  In  foroe,  the  atatotoiyraniedy  by  writ 
or  order  of  reatltntlon  being  In  many  paaea  fnapplleahle  and  inanlllclent.  I\or  the  pnipoaa 
of  apply ing  theee  reaaona  of  publlo  poUcy ,  it  saema  to  be  oompetent  and  proper  f  or  the  oourtk 
If  not  obliged  In  all  oaaea  toatay^proceedhigB,  toconilder  the  droumatancea  of  each  particu- 
lar caae,  in  order  to  detennlne  whether  it  ought  to  Interfere.  Now  the  prooeedittgi  In  the 
praaent  oaae  are  taken,  not  for  the  beneOt  of  thepetttionen  only— the  pecaona  tanme> 
diately  affected  l^^the  feionloua  acta  in  qneetion—  but  for  the  benefit  of  all  the  credlton 
of  the  perron  alleged  to  have  been  guilty  of  them,  and  hia  property  la  not  now  Uafale  to 
iorfUtnreto  the  Grown  on  eonriotion;  andaa  theaecuaed  haa  removed  himaelf  beyond 
the  Juriadiction  of  the  court,  thereaeema  no  grcmnd  whatever  to  fear  that  a  failure  of  Jua- 
tlce  wni  ariae  In  oonaequenoe  of  proneedfaga  for  aecuring  the  property  of  the  abaooodinir 
bankrupt,  and  dividing  It  among  the  creditorB.  The  tact  that  the  aoonaed  haa  left  the 
colony  la  aurely  amaterlal  one;  for  although  ft  may  be  true,  aa  auggeated  by  hia  oounaeL. 
that  l^  the  adoption  of  proper  proeeedlnga  he  might  be  traced  and  broogtit  back  within 
the  Juriadiction  to  anawer  for  their  fekmiea,  it  aaemaqpiiteaa  probable  that  aiioh  prooeed- 
IngB— neoeanuily  attended  with  much  erpenae  and  trouble— would  fail,  aa  that  tbay 
would  aucoeed.  Andlf  the  dedalon  of  the  matter  la  to  depend  on  conalderatlona  of  pobllo 
policy.  It  ia  aurely  leaa  detrimental  to  the  intereata  of  Juatloe  that  dvil  proreedingi  ahouhl 
be  taken  to  make  the  offender'a  property  available  for  the  beneAt  of  hlacredtton,  than 
that  probably  ineffectual  and  ezpenalveprooeedingBahonld  be  adopted  to  procure  hia  con- 
viotion,  during  the  pendency  of  which  hie  agenta  In  the  colony  would  have  an  opportunity 
of  dlapoaing  of  hia  property,  ao  aa  to  deftat  the  Juat  clalma.  not  only  of  the  victlma  of  hia 
Crimea,  but  of  hia  other  creditora,  upon  whom  the  law  Impcaea  no  duty  of  a  public  kind. 
In  a  word.  It  aeema  tomethat  the  court  ia  not  bound  to  Interfere  by  atopping  dvil  pro- 
eeedlnga In  every  caae  of  talony;  that  it  ouf^  not  to  do  aotunleaa  there  la  a  probability  oC 
criminal  Juatloe  being  defeated  throu^  them;  and  thatiathiaoaialhvaliBO  vaaaoBfor 
brilaringthatgBoh  wM  be  the  oonaeqoenoe.** 


TlLLSOir  T.  BOBBZH& 
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• 
flk&n  Ifl  »  wgHgeltlgd  diatlnctioii  between  written  or  printed  mad  more  irvrbnl 
slander  in  respeet  to  its  actionable  cbaraeter.  Much,  which  if  spoken 
would  not  be  actionable  without  averment  of  extrinsic  acts  or  allegmtSon 
and  proof  of  spedal  damage,  when  written  or  printed  is  in  itself  a  substan- 
tial cause  of  action. 
In  a  suit  for  libel  in  a  newspaper,  though  no  special  damage  b  alleged,  and 
no  averment  of  such  extrinsic  facts  as  might  be  requisite  to  make  the  art!  - 
ele  published  import  a  charge  of  crime  against  the  plaintiflb,  the  action 
Is  nerertheless  maintainable  if  the  published  matter  is  such  as,  if  be- 
lieved, would  naturally  tend  to  expose  the  plaintiff  to  public  hatred,  con- 
tempt or  ridicule,  or  deprive  him  of  the  boneits  of  pablle  conildeBce  end 
social  intercourse. 


JUNE  TEEM,  1878.  51 


Tillson  V.  Bobbiiui. 


dttfendant  publinhed  in  a  newspaper  tEe  following  words  :  "  The  HarrI 
Vote.  Again  we  have  to  chronicle  most  atrodoos  oorruption,  intimida- 
tloB  and  ffand  in  the  Horricane  island  vote,  for  wbich  Davis  Tillson  is  with- 
oat  donbt  responsible,  as  he  was  last  jear."  Held,  that  the  pablicaUon  was 
aetionable  without  extrinsic  averments  to  oommnnicate  its  precise  import, 
and  without  any  allegation  of  special  damaga 

ON  exceptions  by  the  defendant  to  the  oyerroling  of  his  demnr- 
rer  to  the  dedaration. 

Libely  in  two  oonntB,  for  words  printed  in  a  newspaper,  the  Rock- 
land Opinion,  September  15,  1876.  The  first  oonnt  declares  for  a 
libel  against  the  plaintiff  as  an  individnal,  in  these  words  :  '^  The 
Hnrricane  Vote.  Again  we  have  to  chronicle  most  atrocious  cor- 
mption,  intimidation  and  fraud  in  the  Hurricane  island'  Tote,  for 
which  Davis  Tillson  is  without  doubt  responsible,  as  he  was  last 
jear.'' 

The  second  count  declares  for  a  'Mibelof  and  concerning  the 
plaintiff  in  his  business  **  of  merchant  and  contractor  in  the  same 
words  with  these  added :  '*  Hurricane  island  is  all  owned  by  Davis 
Tillson^  an  intense  partisan  and  unscrupulous  politician.  It  is 
leased  to  government  and  contains  quarries  from  which  is  taken 
granite  for  public  buildings.  This  granite  is  bought  by  govern- 
ment of  Tillson,  and  is  there  cut  by  men  who  receive  about  13.50 
per  day.  On  all  expenditures  Tillson  has  a  gratuity  of  15  per  cent, 
for  which  he  renders  no  equivalent,  unless  the  lease  of  the  island 
and  its  facilities  be  deemed  such/' 

The  declaration,  omitting  the  first  and  formal  part,  alleges  the 
publication  in  the  *^  Rockland  Opinion,  containing  therein  the 
false,  scandalous,  defamatory  and  opprobrious  matter  following  of 
and  concerning  the  said  Davis  Tillson  ;  that  is  to  say,"  and  pro- 
ceeds as  follows : 

**  *  The  Hurricane  Vote.  Again  we  have  to  chronicle  most 
atrocious  corruption,  intimidation  and  fraud  in  the  Hurricane 
island  vote  [meaning  the  vote  given  at  the  election,  September  11, 
1876],  for  which  Davis  Tillson  [meaning  the  plaintiff]  is  without 
doubt  responsible,  as  he  [meaning  the  plaintiff]  was  last  year.' 
Meaning  and  intending  thereby  to  say  and  convey  to  the  public 
mind  the  impression  that  the  said  Davis  Tillson  had  been  proved 
guilty  a  year  ago  of  the  crime  of  corruption,  intimidation  and  fraud, 
and  further  meaning  and  insinuating  thereby  that  said  Davis  Till- 
mm,  before  the  time  of  writing  and  publishing  of  the  said  libel, 
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had  been  guilty  of  the  base  afid  atrocious  crimes  of  corraptioD,  in- 
timidation and  fraud,  at  the  election,  held  on  that  island  on  the 
11th  day  of  September,  A.  D.  1876,  in  which  the  inhabitants  of 
said  isliind,  in  the  town  of  Vinalharen,  gave  their  votes  for  a  mem- 
her  of  Congress,  governor,  a  senator  in  the  State  legislature,  county 
officers,  and  a  representative  to  the  legislature.  And  the  said  de- 
fendant thereafterward  on  the  same  day  caused  to  be  sent  and  de- 
livered through  the  mail  and  otherwise  the  libel  aforesaid,"  etc. 

The  second  count  is  similar,  in  its  innuendoes  and  in  its  want  of 
averments  and  colloquium,  to  the  first  count. 

The  presiding  justice  overruled  the  defendant's  demurrer  to  the 
declaration  ;  and  the  defendant  alleged  exceptions. 

A .  P.  Oould  <£  J.  B.  Moore,  for  defendant  I.  Unless  the  words 
set  out  as  libellous  are  in  themselves  actionable  without  any  refer- 
ence to  other  matters,  the  declaration  is  bad.  In  such  action  there 
should  be  averment,  colloquium  and  innuendo ;  averment,  to  make 
certain  what  is  generally  or  doubtfully  expressed  ;  colloquium,  to 
show  that  the  words  were  in  reference  to  the  matter  of  the  aver- 
ment ;  innuendo,  as  explanatory  of  the  subject-matter,  sufficiently 
expressed  before,  and  of  such  matter  only.  Sturtevant  v.  Root, 
27  N.  H.  69,  73 ;  Van  VechtenY.  Hopkins,  6  Johns.  211, 219  ;  Pat- 
terson  v.  Wilkinson,  55  Me.  42 ;  Carter  v.  Andrews,  16  Pick.  1 ; 
York  V.  Johnson,  116  Mass.  482,  485,  486  ;  Fmery  v.  Prescott,  54 
Me.  389,  392,  and  cases ;  Small  v.  ClewUy,  60  Me.  262  ;  Bromi  v. 
Brown,  14  id.  317 ;  Snell  v.  Snow,  13  Meta  278,  282. 

The  recital  by  way  of  innuendo  that  the  defendant  intended  to 
charge  the  plaintiff  with  the  crime  of  intimidating  voters  at  a 
State  or  National  election  is  nil,  the  declaration  containing  no 
averment  of  such  election,  nor  that  Hurricane  island  is  a  voting 
precinct,  or  within  the  jurisdiction  of  the  United  States. 

Nor  is  there  any  colloquium  that  the  words  were  used  in  refer- 
ence to  any  such  vote  or  election,  if  any  had  been  averred. 

The  second  count  says  the  defendant  did  write  and  publish  a 
certain  **  libel  of  and  concerning  the  plaintiff,  in  his  business  afore- 
said," but  does  not  say  that  the  words  set  out  are  of  that  character, 
but  that  the  paper  in  which  the  libel  was  published  '^  contained 
therein  this  false  [etc.]  matter,  following,"  etc.  It  not  being 
alleged  that  the  words  were  spoken  of  and  concerning  the  plain- 
tilPs  bnsinesB,  no  innuendo  can  supply  the  defect     ClemmU  v* 
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Fisher,  7  Bam.  &  Cress.  459;  14  K  0.  L.  209;  Barnes  y.  Trundy, 
31  Me.  321,  323,  324 ;  Bloss  v.  Tobey,  2  Pick.  320,  321. 

It  words  are  actionable  by  reason  of  special  damage,  such  dam- 
age must  be  averred  and  proved  as  laid.  Barnes  y.  Trundy,  31 
Me.  321,  324. 

II.  The  words  are  not  in  themselyes  actionable.  Those  in  the 
first  count  imply  that  the  plaintiff  was  not  guilty  of  corruption, 
intimidation  and  fraud,  but  that  somebody  else  was,  and  that  the 
plaintiff  might  haye  prevented  it 

D.  N.  Martland  A  0.  P.  Hicks,  for  plaintiff. 

Babbows,  J.  The  defendant's  criticisms  upon  the  writ  to  which 
he  has  demurred  would  be  pertinent  if  the  case  were  one  of  mere 
verbal  slander.  But  in  respect  to  the  supposed  requirement  that, 
in  order  to  maintain  an  action  for  damages  where  no  crime  is  im- 
puted, special  damage  must  be  alleged  and  proved,  a  distinction 
has  been  long  and  uniformly  maintained  between  mere  words  and 
written  or  printed  slander.  Holt's  Law  of  Libel  (1st  Am.  ed.), 
218~223.  Much,  which  if  only  spoken  might  be  passed  by  as  idle 
blackguardism,  doing  no  discredit  save  to  him  who  utters  it,  when 
invested  with  the  dignity  and  malignity  of  print,  is  capable,  by 
reason  of  its  permanent  character  and  wide  dissemination,  of  inflict- 
ing serious  injury. 

The  cases,  ancient  and  modem,  where  this  distinction  has  been 
regarded  are  numerous.  A  reference  to  a  few  of  them  will  serve 
all  the  purposes  of  a  more  elaborate  discussion. 

Lord  Holt  says  '^  scandalous  matter  is  not  necessary  to  make  a 
libeL  It  is  enough  if  the  defendant  induce  an  ill  opinion  to  be 
had  of  the  plaintiff,  or  to  make  him  contemptible  and  ridiculous." 
fln^  V.  Tilney,  3  Salk.  226. 

To  say  of  a  man  "  he  is  a  dishonest  man,"  is  not  actionable  with- 
out special  damage  alleged  and  proved;  but  to  publish  so,  or  to  put 
it  upon  posts,  is  actionable.    Austin  v.  Culpepper,  Skin.  124. 

In  Villers  v.  Mansley,  2  Wils.  403,  the  court  say:  "There  is  a 
distinction  between  libels  and  words ;  a  libel  is  punishable  both 
criminally  and  by  action,  when  speaking  the  words  would  not 
l)e  punishable  either  way.  For  speaking  of  the  words,  rogue  and 
rascal  of  any  one  an  action  will  not  lie  ;  but  if  those  words  were 
written  and  published  of  any  one  an  action  will  lie.    If  one  man 
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should  Bay  of  another  that  he  has  the  itch,  without  more,  an  action 
would  not  lie  ;  but  if  he  should  write  those  words  of  another  and 
publish  them  malioionsly,  as  in  the  present  case,  no  doubt  but  the 
action  well  lies." 

In  another  case,  where  the  defendant  had  applied  the  epithet 
^'  villain "  to  the  plaintiff,  in  a  letter  to  a  third  person,  and  the 
plaintiff,  though  alleging,  failed  to  prove  any  special  damage,  the 
court  ordered  judgment  for  the  plaintiff,  expressing  the  opinion 
thaf  any  words  written  and  published,  throwing  contumely  on 
the  party,  are  actionable.''    Bell  v.  Slone^  I  Bos.  &  Pul.  331. 

In  one  of  Christian's  notes  to  Blackstone  mention  is  made  of  % 
case  where  a  young  lady  recovered  £4,000  damages  for  reflections 
upon  her  chastity  published  in  a  newspaper,  though  she  could  not 
under  English  laws,  without  alleging  special  damage,  such  as  loss 
of  marriage  or  the  like,  have  maintained  an  action  for  verbal 
slander  containing  the  grossest  aspersions  upon  her  honor. 

In  Janaon  v.  Stewart,  it  was  held  that  to  print  of  any  person 
that  he  is  a  swindler  is  a  libel  and  actionable;  for  it  is  not  neces- 
sary, in  order  to  maintain  an  action  for  libel,  that  the  imputation 
should  be  one  which,  if  spoken,  would  be  actionable  as  a  slander. 

In  ThorUy  v.  Lord  Kerry y  4  Taunt.  355,  the  words  of  the 
alleged  libel  as  declared  on  were,  ''  I  pity  the  man  (meaning  the 
plaintiff)  who  can  so  far  forget  what  is  due  to  himself  and  others 
as,  under  the  cloak  of  religion,  to  deal  out  envy,  hatred,  malice, 
uncharitableness  and  falsehood."  Mansfibld,  Chief  Justice  of 
the  Common  Pleas,  pronouncing  judgment  for  the  plaintiff  in  the 
Exchequer  Chamber  at  Easter  Term,  1812,  while  he  declared  him- 
self  personally  disposed  to  repudiate  the  distinction  between  writ- 
ten and  unwritten  scandal,  says:  ''I  do  not  now  recapitulate  the 
cases,  but  we  cannot,  m  opposition  to  them,  venture  to  lay  down 
at  this  day  that  no  action  can  be  maintained  for  any  words  written, 
for  which  an  action  could  not  be  maintained  if  spoken." 

For  later  English  cases  maintaining  the  same  doctrine  see 
MeOregor  v.  Thwaites,  3  Bam.  &  Cress.  24;  E.  C.  L.  R,  voL  10; 
Clemefit  v.  Chivis,  9  Bam.  &  Cress.  172;  K  C.  L.  R,  voL  17; 
Woodard  v.  Dowsing,  2  Man.  &  B.  74;  E.  C.  L.  B.,  vol.  17;  Ship- 
ley  V.  Todhunter,  7  Car.  &  P.  680;  K  C.  L.  B.,  voL  82,  p.  690; 
Parmiter  v.  Ooupland,  6  M.  &  W.  105. 

The  American  cases  on  this  point  follow  in  the  same  line  with 
the  English.    BufMey.  Meyer,  8  Yeates,  518;  McOorkle  v.  Binns^ 
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5Binii.  340;  McOlurg  \.  RosSj  id.  218;  Dexter  et  tcx.  v.  Spear ^  4 
Mas.  115;  Dunn  v.  WhUere,  2  Hamph.  512;  Clark  v.  Binney,  % 
Pick.  113,  116;  ^aw  t.  Converse,  3  Conn.  325;  Hillhause  v.  Dun- 
ning, 6  id.  391;  SheUon  y.  Nance,  7  B.  Monr.  128;  Mayrani  v. 
Richardson,  1  Nott  &  M.  (S.  0.)  347;  Colby  v.  Reynolds,  6  Vt  480. 

It  is  trae  that  some  able  jurists  agree  with  Mansfield,  G.  J.,  id 
doubting  whether  this  distinction  between  verbal  and  written  or 
printed  slander  is  well  founded  in  principle,  while  they  recognize 
the  force  of  the  authorities  which  sustain  it  Others  maintain  it 
upon  reason  as  well  as  authority.  The  subject  is  discussed  with 
numerous  references  to  cases,  old  and  new,  English  and  American, 
in  a  note  to  SUeie  v  SotUhwick,  in  I  Hare  &  Wallace's  American 
Leading  Gases  (5th  ed.),  123. 

8ieele  t.  SotUhwick  was  an  early  case  in  New  York,  decided  in 
1812  and  reported  9  Johns.  2 J  4.  It  was  there  held  that  the  pub- 
lished words  complained  of,  if  they  did  not  import  a  charge  of 
perjury  in  the  legal  sense,  were  nevertheless  libellous  as  holding  the 
plaintiff  up  to  contempt  and  ridicule,  as  regardless  of  his  obliga- 
tions as  a  witness  and  unworthy  of  credit,  and  that  they  were  con- 
sequently actionable.  We  concur  entirely  in  the  remarks  of  the 
court  that,  '^  to  allow  the  press  to  be  the  vehicle  of  malicious  ridi- 
cule of  private  diaracter  would  soon  deprave  the  moral  taste  of 
the  community  and  render  the  state  of  society  miserable  and  bar- 
barons.  It  is  true  that  such  publications  are  also  indictable  as 
leading  to  a  breach  of  the  peace;  but  the  civil  remedy  is  equally 
fit  and  appropriate."  We  do  not  mean  to  say  that  every  Indictable 
libel  would  be  a  good  foundation  for  a  civil  action. 

Attention  is  called  in  Stone  v.  Cooper^  2  Denio,  293,  294,  to  one 
class,  libels  upon  the  dead,  as  being  one  where  no  private  injuiy 
would  probably  result  from  the  publication. 

It  may  perhaps  be  fairly  held,  as  in  that  case,  that  where  no 
special  damage  is  averred  or  proved,  ''  the  nature  of  the  charge 
Itself  must  be  such  that  the  court  can  legally  presume  he  has  been 
degraded  in  the  estimation  of  his  acquaintance  or  of  the  public, 
or  has  suffered  some  loss  either  in  his  property,  character  or  busi- 
ness, or  m  his  domestic  or  social  relations,  in  consequence  of  the 
pablication.'* 

Whether  a  mere  injury  to  the  |eelings  resulting  from  the  publi- 
cation of  an  indictable  libel  would  of  itself  furnish  ground  for  the 
maintenaiioe  of  a  civil  action  we  need  not  now  inquire. 
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It  is  safBcient  to  dispose  of  this  demurrer  to  hold  that  in  an 
action  for  written  or  pnnted  slander,  though  no  special  damage  is 
alleged,  and  no  averments  of  such  extrinsic  facts  as  might  be 
requisite  to  make  the  publication  in  question  import  a  charge  of 
crime  are  made,  the  action  is  nevertheless  maintainable  if  the 
published  charge  is  such  as,  if  believed,  would  naturally  tend  to 
Expose  the  plaintiff  to  public  hatred,  contempt  or  ridicule,  or 
deprive  him  of  the  benefits  of  public  confidence  and  social  inter- 
bourse. 

'  It  cannot  be  successfully  contended  that  the  statements  alleged 
in  this  writ  to  have  been  published  by  the  defendant  in  his  news- 
paper of  and  concerning  the  plaintiff  would  not,  if  believed,  tend 
strongly  to  deprive  him  of  public  confidence  and  expose  him  to 
public  hatred  and  contempt  It  is  not  necessary  to  inquire  whether 
the  pleader  has  not  carelessly  undertaken  to  convey  by  innuendo 
what  should  have  been  made  the  subject  of  distinct  averments  if 
the  publication  was  to  be  regarded  as  importing  a  charge  of  a 

criminal  offense  against  the  plaintiff. 

Exceptions  overruled. 

AppLBTOiir,  0.  J.,  Waltok,  Dickbbsok,  Daistvobth  and  Pbibbs, 
JJ.,  concurred. 


Bbuvbwiok  Satdtos  In-STrruTioK  v.  Oomicbboial  Ukiok  Iksub- 

AKOB    COHPANT. 
(WMe.SlS.) 

jpwurofiM— «fi  tkemmiffOffed  premuee-'-pctuff  paigMe  to  morigageei'-ehange 

oftUU 

Mm  was  insured  on  her  dwelling-boose  which  was  already  mortgaged  to  the 
plaintiffs,  the  conditions  broken  and  proceedings  commenced  for  foredosare 
of  which  the  defendant  insarance  company  had  no  notice.  B7  a  danse  in 
the  policy  the  insarance  was  *'  payable  in  case  of  loss  to  the  plaintiflb  to  the 
amoant  of  the  mortgage  held  by  them."  The  poli<7  stipolates,  "  if  the 
property  be  sold  or  transferred,  or  any  chan^j^  take  place  in  title  or  posses- 
sion, whether  by  legal  process  or  judicial  decree,  or  volantary  transfer  or  con- 
veyance •  *  •  then  *  •  *  this  policy  shall  be  void."  EM,  1.  That 
the  insarance  was  apon  the  property  of  M.,  and  not  upon  the  interest  of  the 
plaintiflQi  as  mortgagees.  3.  That  the  daase  making  the  insurance  payable 
to  the  plaintifb  was  merely  a  contingent  order ;  that  any  violation  of  the  con- 


JUNE  TERM,  1878.  57 

Bnuuwiek  SftTings  Institatlon  ▼.  Cotnmendal  TTnion  Insaranoe  Company . 

ditiona  and  stipulations  of  tlie  policy  which  woald  defeat  the  right  of  the 
aasoied  to  leoover  upon  it,  would  defeat  the  right  of  the  plaintiffs.  8.  That 
tbe  foreclosure  of  the  mortgage  effected  a  change  of  title  of  the  assured  by 
kgal  process  within  the  meaning  of  the  .policy,  and  the  policy  thereby  be- 
came void. 

ASSUMPSIT  on  a  policy  of  insuraiice  for  $5,000^  on  a  honse  in 
Deering,  held  by  them  at  the  time  of  the  loss,  by  foreclosure  of 
a  mortgage  for  13,500.    The  honse  was  of  the  admitted  value  of 
15,000. 
The  facts  appear  in  the  opinion. 

W.  Thompson,  for  plaintifFs.  The  policy  shows  that,  when  it  was 
issued,  the  defendants  had  notice  that  Mrs.  Merrill  had  a  mort- 
gagor's title,  and  the  plaintiffs  a  mortgagee's  title.  Since  then 
neither  of  them  has  done  any  act  affecting  the  title.  The  equity 
of  redemption  expired  by  lapse  of  time. 

If  the  right  of  redemption  had  not  expired  before  the  loss  oc- 
curred, the  defendants  would  have  been  liable  on  the  policy  for 
$5,000,  payable  in  part  to  the  plaintiffs,  and  the  residue  to  Mrs. 
MerrilL  They  are  not  prejudiced  in  being  required  to  pay  the 
whole  to  one  of  the  parties  instead  of  dividing  it. 

J.  Howard^  N.  Cleaves  &  H.  B.  Cleaves,  for  defendants. 

LiBBET,  J.  On  the  11th  day  of  September,  1874,  Sophia  B. 
Merrill  was  insured  in  the  Narraganset  Insurance  Company  in  the 
sum  of  five  thousand  dollars  on  her  dwelling-house,  and  on  that 
day  surrendered  her  policy  and  in  lieu  thereof  took  the  one  in  suit, 
which  was  a  reinsurance  procured  by  the  Narraganset  Insurance 
Company.  She  had  before  that  time  mortgaged  the  house  to  the 
plaintiffs  to  secure  the  payment  of  thirty-five  hundred  dollars- 
The  condition  of  the  mortgage  had  been  broken,  and  the  plaintiffs 
had  commenced  proceedings  for  foreclosure,  but  the  defendant  had 
no  knowledge  thereof.  The  foreclosure  was  perfected  and  the  title 
became  absolute  in  the  plaintiffs,  on  the  24th  of  July,  1875,  before 
the  loss. 

By  a  clause  in  the  policy  the  insurance  is  '^payable  in  case  of 
loss,  to  the  Brunswick  Savings  Institution  to  the  amount  of  mort- 
gage held  by  them." 

The  first  specification  of  the  conditions  and  stipulations  in  the 
policy,  which  are  declared  to  constitute  the  basis  of  the  insurance, 
VoL.XXVin— 8 
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among  other  things,  contains  the  following :  ^'  Or  if  the  property 
be  sold  or  transferred,  or  any  change  take  place  in  title  or  posses- 
sion, whether  by  legal  process  or  judicial  decree,  or  volnntary  trans- 
fer or  conveyance,  •  •  •  then  •  •  ♦  this  policy  shall  be 
▼oid/' 

Under  this  policy,  by  the  well-setUed  rale  of  law,  Sophia  B. 
Merrill  is  the  assured.  She  was  the  general  owner,  had  an  insara- 
able  interest  in  the  property  and  paid  the  premium.  The  insurance 
was  upon  her  property  and  not  upon  the  interest  of  the  plaintiffs 
as  mortgagees.  Fogg  v.  Middlesex  Mut.  F.  Ins.  Oo.,  10  Cash.  337  ; 
Sanfard  y.  Mechanics^  Mat.  F.  Ins.  Oo.^  12  id.  541 ;  Jackson  ▼. 
Fanmri  Mut.  *F.  Ins.  Co.-,  5  Gray,  52 ;  HaU  v.  Meehaniaf  Mut.  P. 
Ins.  Oo.,  6  id.  169;  Loring  y.  Manufacturers^  Ins.  Oo.,  8  id.  28; 
Turner  ▼.  Quincy  Ins.  Co.y  109  Mass.  568 ;  Franklin  Sav.  Instiiu- 
turn  Y.  Central  Mut.  F.  Ins.  Co.y  119  id.  240. 

The  clause  in  the  policy,  '^  payable  in  case  of  loss  to  the  Bruns- 
wick Savings  Institution  to  the  amount  of  mortgage  held  by  them," 
is  not  an  insurance  of  the  plaintiffs'  interest  in  the  property,  nor 
an  assignment  of  the  policy  to  the  plaintiffs.  It  is  merely  a  contin- 
gent order  or  stipulation,  assented  to  by  the  defendants,  for  the 
payment  of  the  loss  of  the  assured,  if  any,  to  the  plaintiffs.  It 
gives  the  plaintiffs  the  same  right  to  recover  that  the  assured  would 
have  if  no  such  clause  had  been  inserted  in  the  policy.  Any  vio- 
lation of  the  conditions  and  stipulations  of  the  policy  which  wonld 
defeat  the  right  of  the  assured  to  recover  upon  it,  will  defeat  the 
right  of  the  plaintiffs.  Bates  v.  Equitable  Ins.  Co.y  10  Wall.  33; 
Orosvenor  v.  Atlantic  Ins.  Co.,  17  N.  T.  391 ;  State  Mut.  F.  Co.  v. 
Roberts,  31  Penn.  St.  438 ;  Foots  v.  Hartford  Ins.  Co.,  119  Mass. 
259 ;  Smith  v.  Union  Ins.  Co.,  120  id.  90 ;  City  Five  Cents  Sav- 
ing Bank  v.  Penn.  Ins.  Co.,  122  id.  165. 

It  remains  to  be  determined  whether  the  f oreolosure  of  the  plain- 
tiff's mortgage  was  a  transfer  of,  or  change  in  the  title  of  the  as- 
sured, within  the  meaning  of  the  first  condition  and  stipulation  in 
the  policy.  Undoubtedly  it  was.  When  the  policy  was  issued  the 
assured  had  the  general  title.  The  plaintiffs'  mortgage  was  an  in- 
cumbrance. The  foreclosure  by  the  mortgagees  was  by  **  legal  pro- 
cess." It  was  the  process  provided  by  law  for  the  foreclosare  of 
mortgages,  and  the  extinguishment  of  the  title  of  the  mortgagors. 
When  the  provisions  of  the  statute  were  complied  with  and  the  re- 
quisite time  had  elapsed,  the  mortgage,  which  before  was  an  in- 
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enmbrance,  became  absolnte,  and  the  alienation  of  the  title  of  the 
amired  became  perfected.  Campbell  v.  Hamilton  Mui.  Ins.  Go^ 
51  Me.  69 ;  AUndt  v.  Hampden  Mui.  F.  Ins.  Co.,  30  id.  414. 

It  ia  not  claimed  that  the  defendants  ever  consented  to  the  trans- 
fer of  the  title.  By  the  foreclosure  the  assured  ceased  to  have  any 
title  to,  or  insurable  interest  in,  the  property  insured,  and  the  policy 
thereby  became  Toid. 

Judgment  far  defendants. 

AmaoM,  0.  J.,  Waltok,  ViBOiir  and  Fmms,  JJ.,  ooncorred. 


Fabrxll  y.  Loybr^ 
mum.mis.) 

JVpwfiwrjr  naiee-^impeaMna  tUU  ef  kelder. 

iMiMsr  of  negotiable  paper,  taking  it  for  good  consldemiloii  In  the  usual 
eooise  of  haslnese  without  knowledge  of  faets  impeaching  itSTaUdity,  holds 
it  by  a  good  title. 
It  ia  not  enough  to  defeat  his  reooTerj  to  ehow  that  he  took  It  oader  eireui- 
that  might  tend  to  exdte  soBpidon.* 


A  SSUMPSIT  on  a  negotiable  nota 

On  the  back  of  the  note  was  printed  this : 

'^I  own acres  of  land  in  my  own  name  in  the  town  of 

eoonty  of  ^»-  and  State  of which  is  worth  at  a  fair  valuation 

$ .    It  is  not  incumbered  by  mortgage  or  otherwise^  except  the 

amount  d  $ ,  and  the  title  is  perfect  in  me  in  all  respects.    I 

hare  stock  and  personal  property  to  the  amount  of  $ over  and 

above  my  debts  jmd  liabilities,  not  exempt,  and  subject  to  levy  and 
ezeoation.  Stated  and  signed  at  the  time  the  within  note  was  made 
and  for  the  purpose  of  procuring  the  credit  now  obtained.''  There 
was  also  a  stamp  showing  it  had  passed  through  the  Schoharie  Oa 
National  Bank. 

The  other  facta  appear  in  the  opinion. 

•fleeeontrOfOoiildT.SteMiw  <4Syt.  la^SAm.  Rap.  MS»aDd  note,Sn;  alKi,  Oiinyw 
V.  MtgtnpoUUmBimkt  4S  111.  00.  Ooctrine  of  principal  oaee  applied  to  ttoleo  bondk 
MM  V.  JM.  CHrrvMy  BMk  CMH.  T.  S89f  U  Am.  ttep.  aas. 
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P.  A.  Wikon  S  0.  F.  Woodard  (with  O.  P  Brown  d  A.  L.  Simp- 
wn),  for  plaintifF. 

D.  P.  Dams  (with  whom  were  Q.  P.  Sewatt  S  J.  P.  Robinson),  for 
defendants. 

AppLETOiir,  0.  J.  This  is  an  action  upon  a  promissory  note  of 
the  defendants,  payable  to  James  Lawler  or  order  in  five 
months  from  date,  and  indorsed  to  the  plaintifF  before  maturity, 
for  valne. 

The  defense  is  that  Lawler,  to  whom  it  was  payable,  obtained  it 
through  fraud.  The  note  was  given  for  cloths  and  shawls  sold 
by  him  to  the  defendant  Lovett  The  goods  were  spread  out  by 
the  seller  for  examination,  and  examined  by  the  purchaser.  The 
alleged  fraudulent  representations  were  that  the  goods  ^'were 
English  goods,  manufactured  from  the  best  material ;  that  there 
was  a  great  failure  in  England,  and  that  these  goods  were  brought 
from  England  and  purchased  in  New  York  by  Mr.  Farrell,  and 
that  he  was  agent  for  him,"  and  that  the  shawls  were  Paisley 
shawls. 

None  of  these  statements,  even  if  untrue,  would  form  the  basis 
of  an  action  for  deceit,  or  a  defense  resting  on  that  ground,  unless 
possibly  it  be  the  statement  that  the  goods  were  manufactured 
from  the  best  materials.  Whether  there  had  been  a  great  failure 
in  England,  or  Farrell  had  purchased  the  goods  at  a  great  advan- 
tage, were  not  such  representations  as,  if  false,  would  make  the 
seller  liable.  Bishop  v.  Smalls  63  Me.  12.  As  to  the  quality  of  the 
goods,  whether  of  the  best  material  or  not,  the  purchaser  had  ample 
opportunity  to  and  did  examine  the  goods  purchased.  Now  though 
the  defendant  was  deceived  by  the  statements  of  Lawler  as  to  the 
character  and  value  of  the  goods  sold,  ''yet,"  observes  Mobtok,  J., 
in  Brovm  v.  Leachy  107  Mass.  364,  *^  the  defendantrcould  not  main- 
tain an  action  of  deceit,  if  the  goods  were  open  to  his  observation, 
and  he  could,  by  the  use  of  ordinary  diligence  and  prudence,  ascer- 
tain their  quality.  He  should  use  reasonable  diligence  to  ascertain 
their  quality.  The  same  principle  applies  when  the  purchaser 
seeks  to  avail  himself  of  deceit  in  the  defense  of  a  suit  for  the 
price  of  the  goods  or  in  reduction  of  damages."  To  the  same  effect 
is  the  case  of  Mooney  v.  MiUor,  102  Mass.  217. 

But  it  is  not  important  to  disooss  the  relations  between  Lawler 
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uid  the  defendant,  inasmaoh  as  the  evidence  introduced  in  the 
defense  fully  establishee  the  fact  that  the  plaintifF  took  the  note 
before  its  maturity,  for  a  good  consideration,  in  the  usual  course  of 
bosinessy  and  ignorant  of  any  fraud  on  the  part  of  the  indorser,  if 
fraud  there  was 

The  proof  was,  that  the  plaintiff  was  a  merchant  in  extensive 
business  in  New  York ;  that  Lawler  was  a  peddler  who  made 
Urge  purchases  of  him  ;  that  his  purchases  were  from  one  to  five 
thousand  dollars ;  that  the  terms  were  **  cash  less  five  per  cent  dis- 
count thirty  days ; "  that  Lawler  was  in  the  habit  of  indorsing 
notes  taken  by  him  in  pajrment,  or  part  payment,  of  his  indebted- 
ness, at  a  discount  of  ten  or  fifteen  dollars,  dependent  upon  the 
size  of  the  note  and  its  time  of  payment ;  that  the  note  in  suit  was 
thus  received  before  maturity  and  passed  to  Lawler's  credit ;  that 
the  plaintiff  had  previously  taken  notes  to  the  amount  of  twenty 
thousand  dollars  from  him  ;  that  the  defense  of  fraud  had  never 
before  been  interposed  ;  that  Lawler  was  no  agent  of  the  plaintiff ; 
that  he  carried  on  business  on  his  own  account,  purchasing  his 
goods  of  the  plaintiff  and  of  other  large  retail  houses  in  New  York  ; 
that  the  plaintiff  did  not  know  the  consideration  of  the  notes  but 
presumed  they  were  for  goods  sold,  and  that  he  was  ignorant  of  any 
fraud  in  such  sale. 

The  plaintiff  has  been  guilty  neither  of  fraud  nor  gross  negligence. 
The  purchaser  of  a  note  before  maturity  has  a  right  to  assume  that 
it  is  given  on  good  consideration.  The  defendant,  by  his  signature, 
gives  notice  to  all  the  world  of  that  fact,  and  promises  when  due 
that  he  will  pay  it  to  the  person  who  may  at  the  time  happen  to  be 
the  legal  holder  of  the  same.  The  purchaser  is  not  bound  to  in- 
quire. The  maker  has  absolved  him  from  that  duty.  Where  he 
has  paid  full  consideration  for  the  note  before  due,  fraud  only  will 
prevent  his  recovery,  or  gross  negligence  equivalent  to  fraud.  In 
Goodman  v.  Hatvoy^  4  Ad.  &  E.  870,  which  was  an  action  on  a  bill 
of  exchange,  Lord  Dbkmak  says :  ''  We  are  all  of  opinion  that 
gross  negligence  only  would  not  be  a  suflBcient  answer,  where  a 
party  has  given  consideration  for  the  bill ;  gross  negligence  may  be 
evidence  of  mala  fides^  but  it  is  not  the  same  thing."  In  Goodman 
V.  StmondSy  ^  How.  343,  it  was  held  that  a  bona  fide  holder  of  a 
negotiable  instrument  for  a  valuable  consideration,  without  notice 
of  facts  impeaching  its  validity,  if  indorsed  to  him  before  due,  may 
recover  upon  it,  though,  as  between  antecedent  parties,  the  trans- 
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action  may  be  withoatany  validity.  In  Murray  v.  Lardner,  2  Wall. 
110,  it  was  decided  that  a  purchaser  of  conponsy  in  good  faith,  waa 
unaffected  by  the  want  of  title  of  the  vendor.  Applying  the 
principles  applicable  to  a  note  indorsed  before  maturity,  Swatkb, 
J.,  says  :  *^  Suspicion  of  defect  of  title,  or  the  knowledge  of  cir- 
cumstances which  would  excite  such  suspicion  in  the  mind  of  a 
prudent  man,  or  gross  negligence  on  the  part  of  the  taker  at  the 
time  of  the  transfer,  will  not  defeat  his  title.  That  result  can  only 
be  produced  by  bad  faith  on  his  parf 

The  purchaser  of  negotiable  paper  not  due  is  under  no  obliga- 
tion to  make  inquiries  as  to  its  origin.  Nor  is  he  required  to  be 
on  the  alert  for  circumstances  which  might  excite  suspicion. 
Magee  v.  Badger,  34  N.  Y.  247 ;  BelmotU  Branch  Bank  v.  Hoge^  35 
jd.  65.  A  party  taking  a  bank  bill  in  good  faith  may  recover 
upon  it,  although  he  be  guilty  of  gross  negligence  in  not  ascertain- 
ing that  it  had  been  fraudulently  put  in  circulation.  Worcester 
County  Bank  v.  Dorchester  dk  MiUon  Bank,  10  Cush.  488.  A  note 
may  be  negotiated  on  the  last  day  of  grace  within  business  hours 
and  the  purchaser  acquires  a  good  title,  unless  he  has  notice  of  a 
defect  in  the  consideration.  Gross  negligence  in  not  making  in<- 
quiry  is  insufficient/?^  se  to  defeat  his  title,  though  it  may  con- 
stitute evidence  of  fraud.  Crosby  v.  Grant,  36  N.  H.  273.  In 
Smith  V.  Livingston,  111  Mass.  342,  345,  the  doctrine  of  Goodman 
V.  Simonds,  20  How.  343^  is  adopted  as  the  true  view  of  the  law, 
notwithstanding  previous  decisions  which  are  in  conflict  with  it. 
''The  true  question,"  says  Mobtok,  J.,  ''for  the  jury  is  not 
whether  there  were  suspicions  circumstances,  but  whether  the 
holder  took  it  without  notice  of  any  infirmity  or  taint  This  rule 
is  simple,  easily  understood  and  acted  on,  and  in  conformity  with 
the  general  principles  of  commercial  law,  which  protect  the  free 
circulation  of  negotiable  paper.  The  other  rule  laid  down  in  some 
of  the  cases,  that  an  indorsee  for  value  cannot  recover  if  he  takes 
the  note  without  due  caution,  or  under  circumstances  which  ought 
to  excite  the  suspicions  of  a  prudent  man,  is  indefinite  and  uncer- 
tain. Circumstances  which  might  excite  the  suspicion  of  one  man 
might  not  attract  the  attention  of  another.  It  is  a  rule  which 
business  men  cannot  act  upon  in  the  ordinary  affairs  of  life  with 
any  certainty  that  they  are  safe.'' 

In   Phslan  v.  JUoss,  67  Penn.  St  59;  s.  o.,  5  Am.  R6p.  402,  it 
was  held  that  the  purchaser,  before  due  and  without  notice,  of  a 


JUNE  TEBM,  1878.  63 

Fariell  v.  Loyett. 

Degotiable  piDmisgory  note,  fraudulent  as  between  the  original  par- 
ties, gets  good  title  thereto,  although  he  took  it  under  circumstan- 
ces which  ought  to  excite  the  suspicion  of  a  prudent  man.  Gross 
n^ligenoe  is  not  enough  to  defeat  the  title  of  the  holder  for  value; 
mala  Jides  must  be  shown.  So  it  was  held  in  Hamilton  y.  Vatight, 
34  N.  J.  IS?,  that,  in  the  absence  of  bad  faith,  the  taking  of  a  note 
uider  suspicious  circumstances  would  not  avail  to  defeat  it  A 
charge,  that  the  indorsee  of  a  note  before  maturity,  the  defense 
being  fraud,  could  not  recover  if  he  had  notice  of  such  facts  and 
circumstances  as  would  have  put  a  prudent  man  on  inquiry,  was 
held  erroneous.  The  jury  should  have  been  instructed  that  actual 
notice  of  fraud  was  necessary  to  defeat  a  recovery.  Lake  v.  Reed,  29 
Iowa,  268;  8.  c,  4  Am.  Bep.  209.  In  Johnson  v.  Way^  27  Ohio  St 
374,  the  same  rule  was  established.  In  HamiUon  v.  Marks,  63  Mo. 
167,  the  questions  here  presented  were  examined  and  determined 
by  the  Supreme  Court  of  Missouri.  It  was  there  held  that  where 
a  negotiable  note  is  taken  in  good  faith  and  for  value  before 
maturity,  the  holder  has  a  good  title,  notwithstanding  there  may 
have  been  circumstances  connected  with  the  transfer  sufficient  to 
have  put  an  ordinarily  prudent  man  on  inquiry.  In  Moorehead  v. 
Oibnore,  77  Penn.  St  118, 119;  8.  c,  18  Am.  Bep.  435, 436,  Shars- 
WOOD,  J.,  in  delivering  the  opinion  of  the  court,  says:  ''The  latest 
decisions  in  England  and  in  this  country  have  set  strongly  in  favor 
of  the  principle  that  nothing  but  clear  evidenciB  of  knowledge  or 
notice  of  fraud  or  mala  fides  can  impeach  the  prima  facie  title  of 
a  bolder  of  a  negotiable  paper  taken  before  maturity.  It  is  of  the 
utmost  importance  to  the  commerce  of  the  country  that  it  should 
be  strictly  adhered  to,  however  hard  its  operations  in  particular 
instances."^  In  Collins  v.  OUbert,  94  IT.  S.  753,  it  was  held  that 
a  negotiable  instrument,  payable  to  bearer  or  indorsed  in  blank, 
produced  by  transferee  suing  to  recover  the  contents,  is,  when 
received  in  evidence,  clothed  with  the  prima  facie  presump- 
tion that  he  became  the  holder  of  it  for  value  at  its  date  in  the 
Qsaal  oonne  of  business,  without  notice  of  any  thing  to  impeach 
his  title.  "  Proof  of  such  facts  and  circumstances,"  observes  Olif- 
FORD,  J.,  in  delivering  the  opinion  of  the  court,  "  as  would  have 
put  a  reasonable  man  upon  inquiry  in  relation  thereto,  is  not  suffi- 
cient to  constitute  a  defense  to  a  suit  by  the  holder.  Lake  v.  Reed, 
29  Iowa,  258;  8.  o.,  4  Am.  Bep.  209;  Gage  v.  Sharpe,  24  id.  15."  In 
Br9mn  r.  Spofford,  95  IT.   S.  474,  the  same  doctrine  was   re- 
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affirmed,  Clifford,  J.,  remarking  that  *^  nothing  short  of  fraad, 
not  even  gross  negligence,  if  unattended  with  mala  fides,  is  suffi- 
cient to  overcome  the  efFeot  of  that  evidence  (possession),  or  to 
invalidate  the  title  supported  by  that  evidence."  Mere  negligence 
on  the  part  of  the  indorsee  of  negotiable  paper  is  not  sufficient  to 
deprive  him  of  the  character  of  a  bona  fide  holder.  Proof  of  bad 
faith  will  alone  deprive  him  of  that  character.  Shreeves  v.  Atten, 
79  111.  553;  Johnson  v.  Way^  27  Ohio  St  374;  Hamilion  v.  Marh^, 
63  Mo.  167;  Howry  v.  Eppinger,  34  Mich.  29;  Oommercial  NaL 
Bank  v.  First  Nat.  Bank,  30  Md.  11. 

The  leading  case  opposed  to  the  decisions  cited  is  that  of  OiU  v. 
Ckcbitt,  3  Barn.  &  Cress.  466,  in  which  Abbott,  C.  J.,  instructed 
that  ''there  were  two  questions  for  their  consideration;  firsts 
whether  the  plaintiff  had  given  value  for  the  bill,  of  which  there 
could  be  no  doubt;  and,  secondly,  whether  he  took  it  under  cir- 
cumstances which  ought  to  have  excited  the  suspicions  of  a  pru- 
dent and  careful  man.  If  they  thought  that  he  had  taken  the 
bill  under  such  circumstances,  then,  notwithstanding  he  had  given 
the  full  value  for  it,  they  ought  to  find  a  verdict  for  the  defend- 
ant." This  the  jury  did,  and  the  ruling  of  the  presiding  judge 
was  sustained.  But  as  has  been  seen,  the  rule,  then  first  promul- 
gated in  England,  has  been  repudiated  there  as  well  as  by  the 
Supreme  Court  of  the  United  States,  and  of  the  several  States 
wherever  the  question  has  arisen.  Mere  suspicion  is  too  vague  a 
basis  for  any  rule.  Some  are  more  suspicious  than  others.  One 
may  suspect  where  another  would  not. 

In  this  State,  though  there  may  be  found  some  remarks  indicat- 
ing an  approval  of  the  doctrines  of  OiU  v.  Oubitt,  there  has  been 
no  authoritative  decision  sustaining  the  law  as  stated  by  Abbott, 
C.  J.  In  Aldrich  v.  Warren,  16  Me.  465,  the  ruling  of  the 
court  was  ''  that,  if  it  was  made  out  that  there  was  fraud  in  the 
inception  of  the  note,  the  burden  of  proof  was  on  the  plaintiff 
to  show  that  he  came  innocently  by  it  and  paid  a  fair  considera- 
tion for  if  To  this  ruling  exception  was  taken.  The  only 
question  for  adjudication  was  the  correctness  of  this  ruling.  The 
court  affirmed  it,  but  in  the  opinion,  Westok,  0.  J.,  added  an  ele- 
ment not  put  in  issue  by  the  exceptions,  and  not  required  for  the 
determination  of  the  cause,  viz.,  that  the  transfer  should  be  '^  unat- 
tended with  any  circumstances  justly  calculated  to  awaken  sus- 
picion."   This  new  element  must  be  regarded  as  a  mere  obiter 
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Heium.  In  Perrin  t.  Ifbyes,  39  Me.  384,  885,  no  such  statement 
of  the  mle,  as  given  by  Wb8T0K»  0.  J.,  was  necessary  to  the  decision 
0f  the  case  or  was  called  for  by  the  exceptions.  In  Wait  t.  Chandr 
Mr,  S3  Me.  '^51^  Walton,  J.,  rnled  that  evidence  to  impeach  a 
promissory  note  in  the  hands  of  a  bona  fide  purchaser  before  matu- 
rity and  without  notice  was  inadmissible.  In  other  words,  he  must 
have  actual  notice, —  a  mere  knowledge  of  suspicious  circumstances 
would  not  be  enough.  In  Smith  v.  ffarhno,  64  Me.  510,  511, 
the  court  found  the  purchase  of  the  bonds  m  controversy  to  have 
been  made  in  good  faith,  for  value,  and  without  notice  of  any  fraud. 
In  Ahbott  V.  RoMy  62  Me.  194,  it  was  held  that  a  bona  fide  pur- 
chaser without  notice  of  any  fraud  may  recover,  although',  as 
between  the  original  parties,  there  was  fraud  in  the  inception  of 
the  note. 

The  result,  after  a  careful  examination  of  the  authorities,  is  that 
the  holder  of  negotiable  paper,  taking  it  before  maturity  for  good 
consideration  in  the  usual  course  of  business,  without  knowledge 
of  facts  impeaching  its  validity,  holds  it  by  a  good  title. 

To  defeat  his  recovery  it  is  not  enough  to  show  that  he  took  it 
under  circumstances  that  ought  to  excite  suspicion  m  the  mind  ot 
a  prudent  man. 

Applying  the  principles  established  by  an  overwhelming  weight 
of  authority  to  the  facts  found  in  the  case  at  bar,  the  plaintiffs 
right  to  recover  is  fully  established.  He  had  neither  actual  nor 
constructive  notice  of  fraud,  if  it  existed.  He  took  the  notes  for 
value  and  in  the  usual  course  of  business.  The  fact  that  a  small 
discount  was  made  is  immaterial.  It  afforded  no  reason  to  suspect 
dishonesty  in  the  obtaining  the  notes  in  suit,  still  less  can  it  be 
jregarded  as  establishing  fraud  in  their  inception,  or  as  affording 
actual  notice  of  its  existence. 

Judgment  far  plaintiff. 

Waj/cov,  Daktobth,  Vibgik,  Libbbt  and  Pbtbbs,  JJ.,  conl 
cnrred. 

Babbows,  J.,  concurred  in  the  result,  because  there  was  no  evi- 
dence to  connect  the  merchant  with  the  peddler,  except  the  inad- 
missible statement  of  the  defendant  that  the  peddler  said  he  was 
{he  agent  for  the  merchant,  which  should  have  been  stricken  out 

DiOKBBSOK,  J.,  non-concurred,  on  the  grounds  that  the  state* 
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ment  that  ''the  goods  were  manufactured  from  the  best  material  ** 
was  an  assertion  of  a  material  fact  known  by  him  to  be  false,  but 
not  known  or  determinable  by  the  defendant  on  inspection  of  the 
goods ;  and  that  the  facts  should  be  submitted  to  the  jury  on  the 
question  of  notioe. 


JOHBS  T.  HoNABBDr. 
<08M6.  8M) 

▲  leeoid  In  the  registry  of  deeds  of  a  levy,  designed  to  take  a  part  of  lot  81, 
bat  describing  a  part  of  lot  29  upon  the  same  plan  and  sarvey,  the  deserip- 
tion  by  metes  and  boands  perfectly  fitting  the  one  parcel  as  well  as  the  other, 
excepting  in  the  statement  of  the  number  of  the  lot,  is  not  alone  saffldent 
notice  to  a  subseqaent  parchaser  from  the  ezecation  debtor,  that  a  part  of 
8S  instead  of  a  part  of  29  was  in  fact  taken  by  the  levy. 

Kor  does  the  pendency  of  a  real  action  in  the  name  of  the  creditor  against  the 
debtor  to  recover  the  premises  levied  apon,  the  declaration  containing  the 
same  erroneoos  description  and  none  other,  operate  as  a  notice  to  a  subse- 
qaent purchaser,  that  82  instead  of  29  was  levied  upon. 

Li$  pendens  afibcts  a  purchaser  with  constructive  notice  of  all  the  facts  that 
are  apparent  on  the  face  of  the  pleadings  at  the  time  he  takes  his  deed,  and 
of  such  other  fkcts,  as  those  facts  necessarily  put  him  upon  inquiry  for,  and 
as  such  inquiry,  pursued  with  ordinary  diligence  and  prudence,  would  bring 
to  his  knowledge,    (tiee  noU^  p.  74.) 

ON  report 
Writ  of  entry,  for  a  certain  piece  of  land  with  the  buildings 
thereon,  situate  in  Oldtown,  in  the  county  of  Penobsoot,  and 
bounded  as  follows,  to  wit:  ''Beginning  at  the  south-east  comer  of 
the  lot  of  land  occupied  by  Moses  Buck,  in  June,  1862,  and  erro- 
neously called  lot  Ko.  29  .  in  a  levy  of  this  plaintiff  against  said 
Moses  Buck,  made  June  9,  1862 ;  thence  northerly  along  the 
west  side  of  the  Bennock  road,  to  a  point  opposite  the  center  of 
the  front  door  of  the  house  on  said  lot,  through  the  middle  of  the 
front  entry  of  said  house,  to  the  east  line  or  side  of  the  stable  ; 
thence  southerly  at  right  angles,  by  the  east  side  of  said  stable,  to 
the  south  line  of  said  lot ;  thence  east  to  the  first-mentioned 
bound/' 
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The  plaintiff,  having  an  execution  against  one  Moses  Back,  levied 
June  9,  1862,  on  the  real  estate  in  suit,  and  afterward  recovered 
jndgment  against  bim  for  the  land  described  as  follows  :  "  Com- 
mencing at  the  south-east  comer  of  lot  No.  29,  according  to  Treat's 
plan  of  Upper  Stillwater  in  Oldtown  ;  thence  northerly  along  the 
west  aide  of  the  Bennock  road  to  a  point  opposite  the  center  of  the 
front  door  of  the  house  on  said  lot ;  thence,"  etc.,  the  rest  of  the 
description  being  the  same  as  in  the  declaration. 

Pending  the  action  of  Jones  v.  Buek,  Buck  gave  a  d^d  of  war- 
ranty, for  a  valuable  consideration,  of  the  land  in  question,  which 
came  by  intermediate  conveyances  to  the  defendant.  The  land 
actually  levied  on  was  erroneously  described  in  the  levy  as  lot  Na 
29,  and  the  action  for  its  recovery,  as  shown  in  case  of  Jones  v. 
Bucky  54  Me.  301,  which  makes  part  of  this  case,  was  maintained, 
on  the  ground  that,  although  the  starting  point  was  '*  the  S.  K 
corner  of  lot  number  29,"  none  of  the  other  calls  applied  to  that 
loty  but  all  except  the  first  did  apply  to  lot  32.  Additional  evi- 
dence in  this  case  tended  to  show  another  state  of  facts,  and  that 
all  the  calls  in  the  levy  were  applicable  as  well  to  lot  29  as  to 
lot  82. 

/.  Baker f  for  plaintiff,  relied  upon  J(mes  t.  Bucky  54  Me.  301. 


JET.  MeCrilliSj  for  defendant,  contended  that,  although 
Jimes  V.  Buck  stated  the  law  correctlv  on  the  facts  assumed,  the 
decision  did  not  bind  McNarrin,  because  the  facts  in  that  case 
were  not  correctly  stated,  the  description  in  the  levy  as  recorded 
in  the  registry  of  deeds  applying  to  29  as  well  as  to  32,  and  the 
declaration  in  that  case,  following  in  terms  the  erroneous  descrip- 
tion of  the  levy,  did  not  remove  the  ambiguity  ;  that  while  both 
the  registry  and  the  lis  pendens  gave  his  client  constructive 
Dotioe  as  to  lot  29,  neither  of  them  gave  him  such  notice  as  to 
lot  32. 

Pbtbbs,  J.  No  denial  is  made,  that  on  July  23,  1864,  Moses 
Buck,  by  deed  of  warranty  and  for  a  full  consideration,  conveyed 
lot  70  in  Upper  Stillwater  to  a  person,  under  whom  the  defendant 
now  holds  possession  of  the  same.  Lot  70,  by  Howard's  plan, 
includes  what  was  32  by  Treat's  plan  of  the  same  premises. 

The  demandant  claims  to  be  entitled  to  lot  32,  by  virtue  of  a 
levy  made  by  him  against  Moses  Buck,  on  June  9,  1862,  prior  in 
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time  to  the  defendant's  tide.  The  levy  describes  the  land  taken, 
*^  as  the  estate  in  fee  simple,  in  sevemltyy  and  in  possession  of 
Moses  Bnck,  the  metes  and  bounds  whereof  are  as  follows :  Oom- 
moncing  at  the  sonth-east  comer  of  lot  No.  29,  according  to 
Treat's  plan,  at  Upper  Stillwater  in  Oldtown ; "  and  the  bal- 
ance of  the  description  consists  in  a  specification  of  full  metee 
and  bounds. 

It  appears  clearly,  by  the  evidence  now  reported,  that  this  de- 
scription would  identify  a  part  of  lot  82  on  Treat's  plan  as  well  as 
it  does  a  part  of  lot  29  on  that  plan,  provided  the  number  32 
should  be  inserted  in  the  description  instead  of  the  number  29. 
With  the  exception  of  the  starting  point,  the  language  delineating 
the  boundaries  of  either  lot  may  very  correctly  be  identically  the 
same.  Both  lots  (29  and  82)  at  the  date  of  the  levy  were  owned 
in  fee  simple,  in  seyeralty,  and  in  possession  by  the  execution 
debtor,  Buck.  The  defendant  does  not  admit  the  coincidence  of 
description  to  be  as  perfect  as  we  state  it,  but  as  the  descriptions, 
excepting  the  number  of  lot,  are,  at  least,  substantially  alike,  for 
the  purpose  of  this  discussion  we  will  regard  them,  with  the  excep- 
tions stated,  as  if  they  did  exactly  correspond. 

It  iSy  however,  suggested  that  the  testimony  of  Buck,  which 
establishes  the  identity  of  the  two  descriptions,  may  be  disr^;arded 
as  conflicting  with  statements  made  by  him  at  a  former  triaL 
There  is  no  absolute  contradiction.  At  the  former  trial  he  testi- 
fied in  these  words  :  ^'  The  description  in  the  levy  describes  the 
house  on  32  except  the  number  of  the  lot."  He  says  the  same 
now.  He  did  not  say  at  the  former  trial  that  the  same  languaf^e 
was  not  descriptive  of  29  as  well  as  applicable  to  32.  David  Nor- 
ton at  the  former  trial  testified  that  the  declaration  in  the  writ 
covered  the  description  of  lot  29,  and  Buck  nowhere  denied  it 
Buck's  point  evidently  was,  that  the  levy  was  designed  to  be  upon 
82,  and  was  void  for  misdescription.  But  if  it  were  otherwise. 
Buck's  present  testimony  cannot  be  contradicted  in  this  way,  the 
report  of  the  former  trial  coming  in,  as  it  did,  under  positive  objeo- 
tion.     Frye  v.  Oragg,  35  Me.  29. 

The  demandant  claims  that,  as  matter  of  fact,  the  appraisal  was 
made  of  a  part  of  lot  32  and  not  of  a  part  of  29,  and  the  levy  was 
intended  to  embrace  a  part  of  the  former  and  not  of  the  latter  lot. 
The  first  question  is,  whether,  from  the  facts  properly  in  proof,  a 
subsequent  purchaser  can  be  charged  with  notice  that  82 
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fevied  upon,  by  the  recitals  in  the  extent  recorded  in  the  registry 
of  deedjs.    We  think  not.     The  registry  is  silent  as  to  32.    It 
ezpresdy  informs  the  world  that  only  29  was  taken.     By  none  of 
theteets  of  interpretation  conld  it  be  otherwise.    In  BirdsdU  y. 
Ru9sMy  29  N.  T.  220    250,  the  doctrine  is  enunciated  in  these 
words:    ^Tbe  rights  of  a  purchaser  are  not  to  be  affected  by  con- 
structiTe  notice,  unless  it  clearly  appears  that  the  inquiry  suggested 
by  the  facts  disclosed  at  the  time  of  the  purchase  would,  if  fairly 
pursued,  result  in  the  disooTery  of  the  defect  existing  but  hidden 
at  the  time.    There  must  appear  to  be,  in  the  nature  of  the  case, 
such  a  connection  between  the  facts  discovered  and   the  further 
facts  to  be  discovered,  that  the  former  may  be  said  to  furnish  a 
due — a  reasonable  and  natural  clue — to  the  latter."    Apply  the 
severe  rule  laid  down  by  Lord  Hardwiokk,  in  Smith  v.  Low^  1  Atk. 
489,  and  foUowed  ever  since,  as  the  rule  of  constructive  notice  in 
equity,  that  what  is  sufficient  to  put  the  party  on  inquiry  is  good 
notice.     What  in  this  case  could  lead  a  purchaser  to  inquire  beyond 
the  facts  so  clearly  declared  in  the  record  ?    He  desires  to  see  if  32 
is  clear  of  incumbrance.     In  his  examination  he  finds  that  29  has 
been  levied  upon*    He  ascertains  that  Buck  owned  29  as  well  as  32. 
He  finds  no  incumbrancer  in  the  actual  possession  of  32.  The  record 
informs  him  that  the  land  taken  has  certain  definite  boundaries. 
He  finds  them  exactly  fitted  to  lot  29,  and  demonstrating  it  per- 
fectly.   He  finds  every  call  exactly  answered.   He  finds  29  included 
and  32  excluded  by  the  description.    Nothing  in   the  registry 
warns  him  that  he  is  at  any  risk  or  peril  in  taking  the  deed.     If 
there  had  been  any  uncertainty  in  the  description,  he  should  have 
made  further  inquiry  ;  but  he  finds  a  certainty  of  description.     If 
the  description  had  been  a  general  one,  he  should  have  investigated 
nntil  he  ascertained  to  what  it  applied.    But  he  finds  it  in  all 
respects  particular.    The  position  of  the  demandant  is,  that  the 
number  29  may  be  rejected  as  false  demonstration.     It  cannot  be. 
It  is  not  a  false,  nor  impossible,  nor  inconsistent  call.  If  it  had  been, 
the  purchaser  should  have  translated  the  difficulty  somehow.     But 
it  was  neither,  and  so  far  from  it,  that  it  comported  exactly  with 
the  rest  of  the  description.  It  was  in  truth  the  vital  and  indispensa- 
ble point  of  the  description.  The  rule  that  one  call  may  be  rejected 
never  applies  where  the  description  includes  several  particulars,  all 
«f  which  are  necessary  to  ascertain  the  estate  to  be  conveyed.    Her^ 
tick  ▼.  Hopkim,  28  Me.  217.    This  is  a  doctrine  that  prevails 
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through  all  the  case&  Nor  can  parol  proof  be  admitted  to  show 
what  property  was  designed  to  have  been  levied  upon  by  the 
creditor.  Young  ▼.  McOown,  59  Me.  349,  for  excellent  reasons dcuii^ 
such  a  power. 

The  authorities  are  uniform  upon  this  branch  of  the  case,  illus- 
trating it  under  various  different  phases  of  fact.  A  recorded  deed 
of  *^  forty-five  feet  in  the  rear  of  lot  one  in  block  twenty/'  is  not 
snflBcient  to  lead  a  subsequent  purchaser  to  inquire,  and  thereupon 
learn,  that  the  land  is  not  "  in  block  twenty,"  but  in  block  sixteen. 
Badgers  v.  Kavanaugh,  24  111.  583.  The  record  of  a  deed  of  land 
described  as  ^Mot  and  six,"  does  not  impart  constructive  notice  to  a 
subsequent  purchaser,  that  lot  one  in  block  six  was  intended  by  the 
description.  Nehon  v.  WadSy  21  Iowa,  49.  Where  a  deed  of  the 
''east"  half  of  a  lot  is  recorded  as  a  deed  of  the  ''  west"  half,  a 
subsequent  purchaser  of  the  east  half,  without  actual  notice  of  the 
fact,  will  be  protected.  Sanger  v.  Craiguey  10  Vt  555.  A  mistake 
in  the  number  of  a  section  is  not  cured  by  a  reference  to  the  land 
as  that  patented  to  A  B,  for  service  in  M's  ootnpany  in  the  late 
war,  without  proof  that  there  was  but  one  person  answering  to  that 
description,  so  as  to  render  an  alteration  of  the  number  immaterial. 
Montag  v.  Linriy  23  111.  551.  In  the  case  of  Loomis  v.  Jackson^  19 
Johns.  449;  s.  o.,  18  Johns.  81,  the  court  allowed  the  number  51  to 
be  rejected  from  a  description,  where  the  grantor  owned  lot  50  but 
not  lot  51,  and  where  the  bounds  were  minutely  described  and  appli- 
cable to  the  lot  50  and  not  to  the  other  lot  The  court  there  say: 
*'  the  second  purchaser  could  not  possibly  have  been  misled  had  he 
consulted  the  registry."  Worthtngton  v.  HylyeTy  4  Mass.  196, 
Madden  v.  TSuskery  46  Me.  367,  and  Peck  v.  MattamSy  6  Seld.  509, 
are  also  pertinent  cases  hereto.  And  see  Whiitnan  v.  Wesiony  30 
Me.  285. 

The  point  already  discussed  is  presented  in  another  form.  At 
the  time  the  defendant's  predecessor  in  title  received  his  oonveyanoe 
from  Buck,  there  was  pending  a  real  action  by  the  demandant 
against  Buck  for  the  premises  levied  on,  and  it  is  contended  that 
this  defendant  is  bound  by  the  result  of  that  suit,  by  force  of  the 
doctrine  of  notice  by  the  lis  pendens.  The  rule  of  lis  pendens  is 
undoubtedly  one  of  the  well-settled  doctrines  of  this  court,  both  at 
law  and  in  equity.  The  defendant  in  this  suit  is  bound  by  such 
notice  as  the  record  of  that  case  could  import  to  his  predecessor  at 
the  date  of  the  oonveyanoe  from  Buck.    Precisely  the  same  rule 
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qiplies  as  to  this  kind  of  notice  as  to  notice  by  a  recording  in  the 
r^stry  of  deeds.  The  effect  of  lis  pendens  and  the  effect  of  reg- 
istry are  in  their  nature  the  same  thing.  They  are  only  different 
examples  or  instances  of  the  operation  of  the  rule  of  constructive 
notice.  They  are  record  notices.  One  is  a  record  in  one  place  and 
the  other  a  record  in  another  place.  A  purchaser  must  consult 
both  places  of  record  for  light  and  information.  And  he  is  only 
bound  by  such  information  as  such  record  discloses  to  him  at  the- 
time  he  takes  his  deed.  If  the  description  of  the  land,  intended  to 
be  conveyed  by  a  deed  or  designed  to  be  demanded  in  a  writ,  is 
insufficient  to  inform  a  purchaser,  or  put  him  upon  inquiry  that  will 
inform  him,  as  to  what  the  premises  deeded  or  demanded  may  be, 
the  purchaser  will  not  be  bound  by  either  form  of  notice.  There- 
fore the  argument  and  the  authorities  adduced  in  support  of  the 
point  previously  discussed  in  this  opinion  will  have  equal  force  and 
application  here. 

What,  then,  did  the  pending  suit  disclose  to  the  purchaser? 
Precisely  what  the  registry  of  deeds  did  and  no  more.  The 
description  in  the  levy  and  that  in  the  writ  exactly  correspond. 
There  is  nothing  to  indicate  the  slightest  difference.  It  was  ''29'' 
that  was  levied  upon,  and  ^^29"  that  was  demanded.  If  the 
defendant  was  not  estopped  to  claim  the  locus  by  the  one  record, 
he  cannot  be  by  the  other. 

But  it  is  said,  that  the  opinion  of  the  court  in  the  case  alluded 
to,  Janes  v.  Bnchf  54  He.  301,  states  that  the  word  29  might  be 
rejected  as  unessential  and  inconsistent,  and  that  the  execution 
was  correctly  enough  levied  on  32.  There  are  abundant  answers 
to  this  position  from  the  standpoint  occupied  by  this  defendant 
1st.  The  opinion  was  based,  as  it  turns  out,  upon  a  misapprehension 
of  the  real  facts,  if  the  proof  in  the  present  case  is  true.  The  state- 
ment in  that  case  is,  that  the  rejection  might  be  made  upon  the 
supposition  that  none  of  the  other  calls  apply  to  lot  29.  It  now, 
however,  appears  that,  instead  of  none  of  the  calls  applying  to  29, 
they  all  do  perfectly.  2nd.  What  was  said  by  the  court  in  thai 
respect  related  only  to  the  argument  or  grounds  of  the  opinion,  and 
was  in  no  sense  a  part  of  the  strict  record  of  the  case.  The 
decision  was  merely  that  the  action  was  maintainable.  The  writ 
declared  for  29.  The  demandant  recovered  29,  and  had  habere  faciae 
for  the  same.  And  the  opinion  of  the  court  was,  that  it  would  be 
a  good  description  of  32,  provided  that  a  certain  assumption  of 
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facts  was  true.  But  a  wnt  of  habere  factae  that  described  the 
premises  in  the  exact  words  of  the  levy  could  give  no  more  right  of 
^ssession  than  the  levy  gave.  Einally:  a  conclusive  answer  to  thia 
position  is,  that  the  opinion  was  not  a  decision  of  record  at  the 
time  that  the  title,  under  which  the  defendant  claims,  accrued, 
it  was  not  a  decision  affecting  him  or  those  claiming  before  him 
under  Buck.  The  action  of  Janes  v.  Buck  was  entered  in  court  in 
January,  1864.  Buck  conveyed  in  July,  1864.  The  action  came 
to  trial  at  the  October  term,  1865.  Judgment  was  rendered  in 
November,  1867,  and  the  opinion  of  the  court  not  published  till 
1868.  How  could  Buck's  grantee,  in  18^5,  anticipate  the  occur- 
rences that  took  place  afterward,  or  be  bound  by  them? 

The  position  which  is  taken  by  us  upon  these  facts  is  well  sus- 
tained by  numerous  authorities,  from  some  of  which  we  quote. 
For  a  lis  pendens  to  affect  a  purchaser,  there  must  be  something 
in  the  pleadings,  at  the  date  of  the  purchase,  to  point  bis  atten- 
tion to  the  property  purchased,  as  the  identical  property  in  litiga- 
tion. Letois  V.  Mew,  1  Strobh.  Bq.  180.  A  purchaser  will  not 
be  affected  with  notice  by  a  bill  charging  the  vendor  with  a 
general  misapplication  of  the  property  of  the  complainant,  with- 
out specifying  what  the  property  was.  Price  v.  Whiie,  1  Bailey's 
Sq.  244.  Notice  to  a  purchaser,  arising  from  a  bill  filed,  should 
not  be  extended  beyond  the  property  which  is  plainly  the  subject 
of  the  suit  Griffith  v.  Qriffiih,  1  Hoff.  Ch.  160.  The  same  rule 
was  distinctly  admitted  by  Chancellor  Kent  in  Oreen  v.  Slayter, 
4  Johns.  Ch.  88.  He  held  that  an  averment  in  a  bill  that ''  divers 
lands  in  Oosby's  manor ''  were  held  in  trust  for  the  complainant, 
was  sufficient  to  affect  a  purchaser  from  the  trustee  with  notice 
for  the  reason  that,  as  there  were  no  detailed  and  particular  descrip- 
tions, the  purchaser  had  a  warning  of  a  general  character  to  see 
aixd  ascertain  what  the  parcels  were.  And  of  this  case  it  was  said 
in  Griffith  V.  Griffith,  supra,  that  in  the  opinion  Ohancellor  Kent 
was  obviously  pressed  by  the  argument  of  insufficiency  of  descrip- 
tion. In  Miller  v.  Sherry,  2  Wall.  237,  it  was  held  that  a  credi- 
^r's  bill,  to  be  a  Zm  pendens,  and  to  operate  as  a  notice  against 
real  estate,  must  be  so  definite  in  the  description  of  the  estate  as 
t^at  any  one  reading  it  can  learn  thereby  what  property  is  the  sub- 
ject of  the  litigation.  The  American  editors  of  Leading  Gases  in 
Uiquity  (part  one  of  vol.  2,  p.  12)  state  the  rule  in  this  way:  "  A 
purchaser  will  also  be  affected  with  constructive  notice,  whenever 
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his  purchase  is  made  during  the  proseoutiou  of  a  suit  brought  to 
enforce  an  adverse  claim  or  title,  which  is  set  forth  with  sufficient 
certainty  and  distinctness  to  apprise  him  of  its  bearing  on  the 
property  purchased.  The  constructive  notice,  arising  from  the 
pendency  of  a  suit,  is  subject  to  those  limitations  which  apply  to 
the  doctrine  of  notice  generally.  It  must  be  sufficiently  certain  to 
give  the  means  of  distinct  and  intelligible  information  of  the  mat*? 
ter  to  which  it  relates.*'  The  American  editor  of  Hill's  Treatise 
on  TmsteeSy  511,  in  note,  enunciates  the  rule  thus:  "  The  bill  must 
refer  with  sufficient  certainty  to  the  lands  in  question,  at  least  to 
put  the  purchaser  on  inquiry."  Freeman  on  Judgments,  §  197y 
l^egards  the  rule  of  lis  pendens  invoked,  '^  if  the  land  in  all  proba*- 
bility  oomes-within  the  description,  and  if  prospective  purchasers, 
upon  reading  the  bill,  are  advised  by  it  that  the  land  with  which 
they  propose  to  meddle  may  be,  and  probably  is,  a  parcel  of  the 
lands  in  litigation."  Justice  Stoey,  in  Dexter  v.  Harris,  2  Mas. 
C.  C.  531,  probably  states  the  rule  of  constructive  notice  a^ 
acceptably  as  it  can  be  compassed  in  any  general  terms.  ''The 
doctrine  upon  this  subject  as  to  purchasers."  he  says,  "  is  this,  that 
they  are  affected  with  constructive  notice  of  all  that  is  apparent  on 
the  fooe  of  the  title  deeds  under  which  they  claim,  and  of  such 
other  facts  as  those  already  known  necessarily  to  put  them  upon 
inquiry  for,  and  as  such  inquiry,  pursued  with  ordinary  diligence 
and  prudence,  would  bring  to  their  knowledge." 

It  was  urged,  at  the  argument,  that  this  conclusion  would  bring 
about  a  contrariety  of  decision  by  the  court  upon  the  same  subject- 
matter.  Not  so.  The  former  case  was  between  other  parties, 
involved  other  facts,  and  determined  other  questions.  Courts  can 
settle  cases  only  upon  such  facts  as  are  brought  before  them.  The 
very  idea  of  constructive  notice  is  that  the  immediate  parties  are 
bound  by  a  proceeding,  and  that  other  persons  may  or  may  not  be, 
according  to  circumstances.  The  former  decision  was  not  one  in 
fwn,  but  merely  disposed  of  a  question  which  arose  between  the 
parties  in  that  suit 

There  could  be  no  judgment  valid  against  the  world,  without 
notice  to  the  world.  The  realty  was  never  in  the  possession  of  the 
court.  Freeman  on  Judgments,  §  207.  The  consequences  which 
follow  the  accidents  that  have  occurred  in  these  proceedings  are 
not  to  be  borne  by  the  defendant  The  error  in  the  return  might 
iMve  been  avoided,  had  more  vigilance  been  exercised  by  the  officer. 
Vol.  XXVIII— 10 
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No  poBsessioQ  was  taken  by  the  demandant,  either  under  the 
leyy  or  the  habere  facias  issued  to  him,  to  indicate  what  land  he 
ohiimed.  When  he  sued  for  possession,  his  declaration  described  only 
lot  29,  when,  upon  his  present  theory,  he  sought  to  recover  lot  32* 
making  no  amendment  of  his  declaration  before  judgment  was  had. 

If  the  testimony  at  this  or  the  former  trial  was  not  satisfactory 
and  full,  it  behooved  him,  if  he  could,  to  make  it  so.  In  Eiiy  \\ 
Bridges y  2  You.  &  OoU.  486,  the  Vice  Chancellor  remarks:  ''  A 
first  purchaser,  if  he  cannot  acquire  possession,  must  go  as  near  it 
as  he  can  *  *  *  must  set  his  mark  upon  the  property  or  do 
every  thing  reasonably  practicable  to  prevent  it  from  being  dealt 
with  in  fraud  of  an  innocent  purchaser  afterward." 

Plaintiff  7ionsuii. 

Applbtok,  0.  J.,  Walton,  Dickbbson  and  Virgin,  JJ.,  con- 
curred. 


NoTB  BT  TBB  BBFOBnR.— See  2Viilor  ▼.  McHrimm  (47  Tez.  4M),  26  Am.  Bep.  8M,  mmI 
note,  310. 

In  Tnddv. Outlaw,  79  N.  C.SKit  was  held  that  the  execution  of  amortgage  deed,  executed 
without  the  State,  the  execution  whereof  is  not  prored  according  to  law.  is  inefficient  to 
pass  title  as  against  creditors  or  subsequent  purctiaaers  for  value .    The  court  said: 

"  It  is  in  cases  where  actual  notice  Is  so  dearly  established  as  to  make  it  fraudulent 
In  the  purchaser  to  take  and  register  a  conveyance  in  prejudice  of  the  known  title  of  an- 
other, that  the  registered  deed  will  be  permitted  to  be  aifected  With  this  limitation  It 
is  only  a  duly  registered  mortgage  that  wiU  aifect  the  subsequent  purchaser  with  notice. 
Fleming  r.  Bwvtn,  2  Ired.  Eq.  684;  Lcuffett  r.  BuOntk,  Bnsb.  288 ;  Robinson  ▼.  WU^ 
loughby,  70  N.  C.  888.  It  is  not  pretended  that  the  plaintiffs  had  any  such,  or  other  no- 
tice  than  that  which  mig^t  have  been  derived  ft!t>m  the  imperfect  registration  of  the  priot 
mortgage.  That  a  mortgage  registered  in  a  manner  not  authorised  by  law  is  neither  ac- 
tual nor  constructive  notice,  is  decided  in  DeCourcy  v.  Barr,  Busb.  Eq.  181.  Ban*  exe- 
cuted three  mortgages.  The  third  mortgagee  sought  to  redeem  the  first  and  avoid  the 
second  mortgage  upon  the  ground  that  though  registered  prior  to  his  own,  it  was  upon  aa 
insnlBdent  probate,  and  therefore  inoperative  as  to  him.  The  defect  of  probate  consisted 
only  in  this,  that  though  taken  in  regular  form  before  a  duly  ^pointed  commlsiloner 
for  the  State,  resident  in  New  York,  the  deed  proved  was  the  deed  of  a  retMent  of  this 
State,  for  land  In  this  State,  whereas  the  statute  only  authorised  theoommlsBloner  to  take 
probate  of  deeds  of  lutn-^regldetU^.  It  was  insisted  in  that  case,  as  it  has  been  here,  th*t 
this  mortgage  was  spread  upon  the  record,  and  for  all  useful  purposes  had  the  same  no- 
toriety as  if  It  had  been  duly  proven,  so  that  it  was  uiiged  the  objection  was  merely  tedi- 
nlcal  But  the  court  said  that  what  was  not  done  in  due  form  was  not  done  at  all  In 
contemplation  of  law,  and  that  the  plaintiff  therefore  might  stand  on  legal  rigfafesend  seine 
a  plank  in  a  shipwreck.  It  was  also  held  that  the  adjudication  of  the  derk  that  the  deed 
was  duly  proved,  will  not  aid,  where  the  certifloate  of  the  commissioner  Is  annexed  to  the 
deed  and  shows  that  he  was  incompetent  to  take  the  probate.  The  same  rule  as  to  actual 
and  constructive  notice  prevails  in  those  States  where  registiy  laws  are  similar  to  ouiv; 
their  court  holding  that  express  notice  of  an  unrecorded  mortgage  wHl  not  invalidate  ooe 
whkdi  is  duly  recorded  Stangell  v.  Rnherfji.  18  Ohio,  148 ;  Mayham  v.  Crwmbs,  14  Id.  4SB  ; 
LeNeve  v.  Leffeoe,  1 8.  L.  C.  American  notes ;  Coot's  Law  of  MortgageSi  :I70,  and  notes 
to  page  884. 

In  Wanon  v.  Connor,  SO  Miss.  851,  it  was  hdd  that  an  acknowledgment  to  a  deed  of 
trust,  taken  by  a  chancery  clerk  who  is  ee^til  qu£  trttst  In  the  deed,  Ih  void,  and  the 
leglstratlon  of  such  a  deed  is  not  constructive  notice. 
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Onoir  ▼.  Obowl 

ih*  Um  noM  ''toth6roadandtheDoebjih6iiiMid,''<liegiaiittotoilM 
oanUir  of  the  road,  even  though  the  meafluiemeiit  of  diftaaoM  would  extend 
obIj  to  the  ildeof  the  road.* 

TRESPASS  quare  clausum  fregit,  and  for  cutting  and  carrying 
away  graas.  Both  parties  claimed  title  to  the  locus  in  quo  under 
their  deeds  of  parts  of  the  Mitchell  farm,  the  southern  boundary  of 
which  was  the  center  of  a  road  existing  at  the  time  the  parties  took 
their  deeds,  but  discontinued  before  the  time  of  the  alleged  trespass. 
The  defendant's  deed  called  for  twenty  acres  of  the  eastern  part  of 
the  farm,  and  the  plaintiff's  for  the  residue.  The  question  was  one  of 
boundary,  and  whether  the  defendant's  land  extended  to  the  center 
of  the  road  or  stopped  at  the  side  of  it,  the  loctM  of  the  alleged  tres- 
pass being  a  strip  one  and  a  half  rods  wide  and  some  seventy  rods 
long,  the  half  of  the  road  northerly  of  the  center  line. 

The  description  in  the  deed  under  which  the  defendant  justifies 
is  as  follows:  "A  certain  parcel  of  land,  situated  in  MontTille 
aforesaid,  and  described  as  follows,  viz.:  It  being  a  portion  of  the 
premises  conveyed  to  me,  said  Palmer,  by  Jabez  Mitchell,  and  is 
bounded  as  follows,  to  wit:  Commencing  at  a  stake  and  stones,  the 
south-east  comer  of  the  said  premises,  at  the  road,  thence,  running 
northerly  on  range  line  to  land  of  Nancy  Harriman,  to  the  north- 
east comer  of  said  described  premises;  thence,  westerly  on  the 
northerly  hue  of  said  lot,  far  enough  to  contain  twenty  acres  of  land, 
to  stake  and  stones  to  be  erected ;  thence,  southerly  on  a  line  parallel 
with  said  first- named  line  to  said  road;  thence,  by  said  road,  to 
point  begun  at,  containing  twenty  acres  and  no  mora." 

J.  W.KfunoUafiflorplaintdL 
W.  H.  FogUr^  for  defendant 
Applstoh,  0.  J.    The  deed,  under  which  the  defendant  justi- 
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fies  the  acts  oomplained  of,  commenceB  ^<  at  a  stake  and  stones,  the 
south-east  corner  of  the  said  premises,  at  the  road ; "  thence  after  cer- 
tain courses  and  distances,  ''to  said  road  ;  thence,  by  said  road  to 
point  begun  at,  containing  twenty  acres  and  no  more.  "  It  is  to  be 
observed  that  the  line  runs  to  the  road,  not  to  the  side  or  line  of 
the  road,  and  thence,  by  the  road,  not  by  the  side  or  line  of  the 
road. 

The  rule  is  now  well  settled  that  when  a  line  is  given  running 
''  to  the  road  and  thence  by  the  road, "  the  grant  is  to  the  center 
of  the  road.  Hunt  v.  Rich,  38  Me.  195  ;  Cottle  v.  Toung,  59  id.  105; 
ReecTs  Petition,  13  N.  E.  381,  384.  This  is  held  to  be  the  true 
rule,  even  though  the  measurement  of  distances  would  extend  only 
to  the  side  of  the  road.  PhiUipe  v.  Bowers,  7  Gray,  21.  "  The 
road, "  observes  Shaw,  0.  J.,  in  Newhall  v.  Ireeon,  8  Cush.  595, 
''  is  a  monument ;  the  thread  of  the  road,  in  legal  contemplation, 
that  monument  or  abuttal.  *  *  *  Land  may  no  doubt  be  bounded 
by  the  side  of  a  highway,  but  it  must  be  done  in  dear  and  distinct 
terms  to  control  the  ordinary  presumption. ''  No  apt  words  are 
here  used  to  limit  the  grant  to  the  edge  or  side  of  the  highway. 
Boston  v.  Richardson,  13  Allen,  146,  147.  Where  the  highway  is  a 
boundary,  the  center  line  of  the  street  is  presumed  to  be  the  limita 
unless  the  description  excludes  the  soil  of  the  highway.  Child  v. 
Starr,  4  Hill,  369 ;  Morrow  v.  WiOard,  30  Vt  118 ;  Paul  v.  Carver, 
24  Penn.  St  207. 

Under  ordinary  conditions,  nothing  short  of  express  words  of 
exclusion  will  prevent  the  street  in  front  of  the  premises  conveyed 
from  passing.     Salter  v.  Jonas^  10  Vroom,  469. 

Judgment  for  the  defetuUmi. 


Walioh,  Bajukows^  DAViouHy  PwnKBB  and  Lnunr,  JJ.,  oon- 
eiirred* 
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mite,  iml) 


A  pnmhmoij  note  of  thie  fonn  :  "  Que  jear  after  date  we  promise  to  pa j  to 
the  Older  of  A  B,  one  thouaand  dollars,  valae  reoelved,"  and  signed  **  George 
Moore,  treasurer  of  Mechanic  Falls  Dairying  Association/'  is  the  note  of 
Moore  and  not  of  the  association ;  and  it  makes  no  diiTerence  that  the  plnral 
"we*'  ia  used  instead  of  *'!/** 

ASSUMPSIT  against  Qeorge  Moore  on  a  promissory  note  signed 
^*  George  Moore,  Treasurer  of  Mechanic  Falls  Dairying  Asso- 
ciation/' and  indorsed  and  delivered  to  the  plaintiff  before  snit 
commenced. 

The  defendant  offered  to  prove  that  he  was  treasurer  of  the 
Mechanic  Falls  Dairying  Association,  a  corporation  duly  estab- 
lished by  law  when  the  note  in  suit  was  signed  and  delivered  ;  that 
he  had  authority  to  sign  the  corporation's  name  to  the  note  ;  that 
the  corporation  hired,  received  and  used  the  money  for  which  the 
note  was  given ;  that  the  defendant  intended  to  bind  the  corpora- 
tion and  not  himself.  The  presiding  justice  ruled  that  the  above 
facts  would  constitute  no  defense ;  that  the  note  was  the  note  of 
George  Moore,  and  that  he  was  personally  liable  upon  the  same. 
Whereupon,  by  oonsent,  the  case  was  reported  to  the  law  court  for 
decision. 

L.  H.  Huiekinmm,  A.  R.  Savage  d  W.  W.  Sanborn,  for  plain- 
tiff, under  various  positions  taken,  cited  Sturdivani  v.  HtM^ 
ro  Me.  173;  Tucker  Manf'g  Co.  ▼.  Fairbanks,  98  Mass.  101, 
104 ;  ITwmson  v.  Davenport,  2  Smith's  Leading  Cases,  366 ;  Haver- 
mi  M.  P.  Ins.  Oo.  V.  NewhaU,  1  Allen,  130 ;  Staekpole  v.  Arnold, 
11  Mass.  27 ;  Bank  of  Briiish  North  America  v.  Hooper,  5  Gray, 
567;  TUue  ▼.  Kyle,  10  Ohio  St  444 ;  Slawaon  v.  Loring,  5  Allen, 
340,843. 

T.  B.  Swan,  for  defendant,  in  argument,  cited  Dyer  v.  Bum^ 
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yn,  m  Am.  Bep.  W* 
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ham,  25  He.  9,  13;  Evans  v.  WMs,  22  Wend.  324,  339,  340. 
And  specially  to  the  point  that  the  ase  of  the  plural  '*  we  "  as  the 
grammatical  subject  of  promise  was  inconsistent  with  an  intention 
»n  the  part  of  Moore  to  bind  himself.  Rogers  \.  Marchy  33  Me. 
106,  110;  Means  v.  Swormsiedty  32  Ind.  87. 

Walton,  J.    The  note  declared  on  in  this  case  is  m  follows: 

''<  1,000.  MiKOT,  June  19,  1875. 

One  year  after  date  we  promise  to  pay  to  the  order  of  O.  A.  8. 
Maybnry  one  thousand  dollars,  value  received,  and  interest  at  eight 
per  cent  per  annum.  Oeorob  Moore, 

Treas.  of  Mechanic  Dairying  Association,** 

Is  this  the  note  of  George  Moore,  or  is  it  the  note  of  the 
Mechanic  Falls  Dairying  Association? 

We  think  it  must  be  regarded  as  the  note  of  George  Moore. 
Siurdimni  v.  Hull,  59  Me.  172 ;  8.  c,  8  Am.  Bep.  409. 

The  question  involved  in  this  class  of  cases  was  so  thoroughly 
discussed  in  the  case  just  cited  that  we  doubt  if  any  new  light 
can  be  thrown  upon  it  It  was  there  held  that  the  liability  or 
non-liability  of  the  parties  must  be  determined  by  an  inspection 
of  the  note  itself ;  that  resort  cannot  be  had  to  parol  evidence  to 
show  an  intention  other  than  that  expressed  by  the  instrument 
itsell  And  it  was  held  further  that  the  words  '^  I  promise  to 
pay,"  without  any  words  importing  that  the  promise  is  made  for 
or  on  behalf  of  another,  create  a  personal  obligation  on  the  part 
of  the  signer,  although  he  adds  to  his  name  words  describing  him- 
self as  treasurer  of  some  company  or  corporation. 

The  only  difference  between  that  case  and  this  consists  in  this: 
In  that  case  the  personal  pronoun  ^'  I "  was  nsed ;  m  this  it  ia 
"  we."    There  it  was  **  I  promise  ;  hero  it  is  "  we  promise." 

It  is  suggested  that  this  difference  would  justify  the  court  In 
coming  to  a  different  conclusion.  We  think  not  The  language 
used  just  as  clearly  imports  an  undertaking  on  the  part  of  the 
speaker  or  writer  in  the  one  case  as  in  the  other.  There  is  the 
same  absence  of  apt  words  indicating  an  intention  to  bind  another, 
and  not  the  speaker  or  writer.  There  is  no  difference  between  the 
words  '^  I  promise  "  and  *^  we  promise,"  so  far  as  the  creation  of  a 
personal  obligation  upon  the  speaker  or  writer  is  concerned.  To 
hold  otherwise  would  be  trifling,  and  not  the  performance  of  a  grave 
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daty.  If  the  conrt  does  not  intend  to  be  bound  by  a  former  decis- 
ion, it  is  infinitely  better  to  say  so  than  to  undertake  to  distinguish 
the  one  case  from  the  other  when  no  real  difference  exists. 

Lord  Eloih  is  quoted  as  saying  that  instead  of  struggling  by 
Kttle  circumstances  to  take  cases  out  of  a  general  rule,  it  is  more 
wholesome  to  struggle  not  to  let  little  circumstances  prevent  the 
application  of  a  general  rule;  and  Lord  Maiisfield  that  such  sub- 
tleties and  refinements  are  encroachments  upon  common  sense. 
and  mankind  would  so  regard  them ,  that  they  should  be  got  rid 
of,  and  no  additions  made  to  them  ;  that  our  jurisprudence  should 
be  bottomed  on  broad  and  plain  principles,  such  as  not  only  the 
courts  but  those  whose  rights  are  to  be  decided  by  them^  can  under- 
stand ;  that,  if  our  rules  of  law  are  to  be  incumbered  with  all  the 
exceptions  which  ingenious  minds  can  imagine,  there  will  be  no 
certain  principles  to  guide  us,  and  it  would  be  better  to  apply  the 
principles  of  natural  justice  to  every  case,  and  not  attempt  to  be 
governed  by  fixed  rules.    Ram  on  Legal  Judgment,  253. 

The  principle  established  by  Sturdivant  v.  HuU,  59  Me.  172;  8.  c, 
8  Am.  Rep.  409,  is  that^  unless  the  signer  of  a  promissory  note  uses 
words  which,  fairly  interpreted,  indicate  that  the  promise  is  not  his 
promise,  but  the  promise  of  another,  he  will  be  personally  bound;  and 
that  adding  to  his  name  words  which  describe  him  as  the  treasurer  or 
other  officer  of  a  company  or  corporation  or  association  is  not  suffi- 
cient to  relieve  him  from  such  responsibility.  To  the  same  effect 
are  fbgg  v.  Virgin,  19  Me.  352,  and  Chick  v.  Treveti,  20  id.  462. 

The  words  used  in  the  note  declared  on  in  this  case  clearly  indi- 
cate an  andertaking  on  the  part  of  the  signer,  and,  fairly  construed, 
cannot  be  made  to  import  a  promise  on  the  part  of  any  one  else. 
It  most,  therefore,  be  regarded  as  the  note  of  the  signer. 

Judgment  for  plaintiff. 

ArrunoM,  0.  J.,  B^bbowb^  yiB0nr,  Pktxbs  and  Libbbt,  JJ., 
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Bmalmt  ▼•  Orai; 

lb  Cfeate  the  anmioii-law  liabllitj  of  an  innkesiMr  the  nilitVwi  of  jpiMt  tad 

host  mast  exist. 
Where  one  leaves  his  hone  with  an  innkeeper,  with  no  intention  of  stopping 

at  the  inn  liimself ,  but  stops  at  a  relatiye's  house,  whose  fcnest  he  is,  he  Is 

not  a  gnest  of  the  inn.    In  sach  a  esse,  the  liaMlitj  of  the  landlord  is  simplj 

that  of  an  ordinary  bailee  for  hire.* 

CASE  against  an  innkeeper,  to  reoover  the  Talne  of  the  plain  tilPs 
mare,  put  into  the  defendant's  stable  Deoember  4,  1875,  and 
found  dead  therein  the  next  morning,  alleging  negligenoe  on  the 
part  of  the  defendant 

Jesse  Healey  drove  the  plaintiff's  mare  from  Gonoord  to  Solon 
and  delivered  her  to  the  defendant's  hostler  at  her  inn,  to  he  kept 
till  the  next  day,  Healey  himself  not  stopping  at  the  inn,  bat  with 
his  son-in-law  in  the  same  village.  The  next  morning  the  mare 
was  found  dead  in  defendant's  stable.  There  was  evidence  tending 
to  show  that  she  was  hitched  in  the  usual  manner,  and  came  to  her 
death  by  halter  pulling.  There  was  evidence  that  she  had  that 
habit,  and  evidence  to  the  contrary.  Neither  the  defendant  nor 
her  hostler  had  any  information  of  such  habit  The  verdict  was  for 
the  plaintiff  for  $166.35,  which  the  defendant  moTad  to  aet  aside  as 
against  law  and  evidence. 

A.  H,  Ware,  for  defendant 

0.  B,  Baehett&r,  for  plaintiff. 

Applstok,  0.  J.  This  is  an  action  against  the  dehndant^  an 
innl^eeper,  for  the  loss  of  a  horse  left  by  the  plaintiff  at  her  inn. 

The  plaintiff  did  not  stop  or  intend  stopping  at  the  defendant's 
inn,  but  stayed  with  a  son-in-law,  leaving  his  horse  in  the  charge  of 

«  As  to  ireneral  llsbimy  of  innkeeper,  see  note  to  Oltflar  v.  Jsimmi^  IS  Am.  Bsp.  IKi 
aleo,  as  to  who  la  a  guest,  Bemeotk  v.  AmmI»  IT  Hon,  tl9;  SO  Alh.  L.  J.  U, 
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the  defendant't  hofUer.  Whether,  under  saoh  circumvtances,  tha 
pfauntifl  18  to  be  legarded  as  a  gaeet  and  entitled  to  the  rights  of  on  a 
may  well  be  questioned.  In  Mason  y.  Thomps(yn^%  Pick.  280,  tb9 
traveller  did  not  go  to  the  inn,  but  stopped  as  a  visitor  with  a  friend 
and  sent  her  horse  and  carriage  to  the  inn.  After  four  d^js  she 
sent  for  the  property  and  found  a  part  of  it  had  been  stolen,  and  th^ 
innkeeper  was  held  liable.  In  Berkshire  Woolen  Co,  v.  Proctor y.  7 
Gush.  417,  425,  the  authority  of  Mason  v.  Thompson  was  somewhai4 
doubted.  But  in  OrinneU  v.  Cook^  3  Hill,  485,  its  authority  was 
denied,  and  it  was  there  held  that  one  who  has  neither  been  at  th# 
inn,  nor  intends  going  there,  though  he  may  have  sent  his  goods  to 
be  taken  care  of  bythe  innkeeper,  could  not  be  regarded  as  a  guest; 
In  IngaBsbee  v.  W6odfS6  Barb.  455,  Bockbs,  J.,  says  :  ''Ingall^bee 
was  not  a  traveller.  He  had  arrived  at  his  place  of  destination,  and 
had  taken  up  a  temporary  abode  and  had  become  a  sojourner  at  th^ 
house  of  his  mother-in-law.  He  accepted  entertainment  and  accomr 
modation  there.  If  the  guest  of  any  one,  he  was  her  guest.  He 
did  not  receive  nor  contemplate  any  favor  at  the  inn  by  way  of  per? 
sonal  entertainment  there."  In  that  case  the  loss  was  of.  a  hors« 
left  by  one  whom  the  court  found  not  to  be  a  guest  The  cm6 
oame  before  the  Oourtof  Appeals  in  33  N.  Y.  577,  and  the  judgment 
of  the  court  below  was  affirmed.  Porter,  J.,  in  delivering  the  opiu;* 
ion,  says :  **  The  liability  as  an  innholder  presupposes  the  rela?. 
tionof  host  and  guest,  *  *  *  when  one  receives  property  from 
one  who  is  neither  a  guest  nor  a  traveller,  the  custom  of  the  realm  has 
no  application.  The  property  is  subject  to  no  lien,  and  protected 
by  no  insurance.  His  obligation  is  simply  that  of  an  ordin- 
ary bailee  for  hire.''  To  enforce  the  strict  common-law  liability 
of  an  innkeeper,  the  technical  relation  of .  gnest  and  innkeeper 
must  be  established.  Mowers  v.  Fethers^  61  N.  T.  34.  In 
Binns  v.  Pigot,  9  0.  &  P.  208,  it  was  held  that  an  innkeeper 
has  no  lien  on  a  horse  placed  in  his  stable  for  its  keep,  unless  it 
be  placed  there  by  a  gnest  In  Lynar  v.  Mossop,  86  Tip*  Can.  Q, 
B.  231,  the  plaintiff  arrived  in  Toronto  from  Ireland,  and  drove 
from  the  railway  station  to  defendant's  hotel,  leaving  a  portman- 
teau and  carpet  bag,  etc.,  with  him  —  saying  he  only  wanted  a  room 
to  change  his  dress  before  going  to  a  friend's — had  his  things 
taken  to  it,  and  after  occupying  it  about  half  an  hour,  went  to  hip 
friend's  with  whom  he  remained.  He  was  furnished  with  a  key  to 
room  but  did  not  vm  it  Next  morning  he  went  to  get  hii 
VoL.XXVm  — 11 
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tilings  bat  the  portmanteaii  was  not  to  be  fonnd*  HIM,  the  plain- 
tiff was  not  a  guest  after  he  had  dressed  and  left  the  inn,  and  that 
the  defendant  was  not  liable  as  an  innkeeper,  the  portmanteau 
having  been  lost  after  he  left. 

In  the  case  at  bar  the  plaintiff  waa  not  a  guest  nor  entitled  to 
the  rights  of  one.  In  Shaw  y.  Berry,  81  Me.  479,  the  plaintiff  was 
a  guest,  and  the  defendant  was  held  to  his  strict  oommon-law  lia- 
bility as  an  innholder. 

The  defendant  was  liable  only  as  an  ordinary  bailee  for  hire,  and 
as  such  bailee  we  do  not  think  a  case  is  made  out  against  her.  The 
eyidenee  shows  that  the  mare  received  usual  and  ordinary  care. 
No  neglect  is  shown  on  the  part  of  the  defendant  or  her  servant. 
In  the  morning,  the  mare  was  found  dead  by  strangulation  — the 
result  of  halter  pulling.  If  the  mare  had  the  habit  of  halter  pull- 
ing, and  that  fact  was  known  to  the  plaintiff,  it  was  his  duty  to 
communicate  it  to  the  defendant  or  her  servant,  so  that  any  and 
all  necessary  precautions  might  be  taken  to  prevent  any  injury 
arising  from  this  habit.  If  it  was  not  known  to  the  plaintifl!,  while 
he  would  be  exonerated  from  negligence,  in  not  informing  the  de- 
fendant, yet  he  cannot  justly  impute  negligenoe  to  her  for  not 
guarding  against  the  effect  of  a  habit,  the  existence  of  which  was 
unknown.  The  mare  of  the  plaintiff  waa  in  twalt  for  her  own 
self-destruction,  and  not  the  defendant. 

Motion  iusiainkL     New  trial  gramtei. 

Daviobsh,  ViBOur,  Libbbt  and  PsTEBSy  JJ.,  oouooivBd. 


Ambhoav  Biblb  Sooxbtt  v.  Wiu& 

When  iBtenst  to  leoovenble  mezely  m  damages,  an  aetlon  eaaool  be 
tained  for  its  reeoTery,  after  payment  of  the  principal.  Thos,  where  a 
beqaest  or  oontract  is  silent  as  to  Interest,  ao  that,  if  It  oan  be  leeovered  at 
all,  it  can  only  be  recovered  as  damages,  an  action  to  recover  it  cannot  be 
maintained,  after  payment  of  the  prindpaL 

DEBT  for  interest  on  a  legacy,  after  payment  of  the  prinoipaL 
On  agreed  statement,  the  substance  of  which  appean  m 
the  opinion.     The  writ  was  dated  November  28 ,  1877. 
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The  estate  was  inventoried  at  119,207.82  ;  and  the  residue,  after 
payment  of  the  $13,000  to  the  societies,  was  bequeathed  to  relatives. 
The  personal  estate,  to  the  amount  of  f  l:i5,200,  was  in  notes,  which 
matured  and  were  paid  in  November  and  December,  1876.  The 
societies  were  all  paid  the  principal  of  their  bequests  at  various 
dates  between  July  28  and  November  23, 1876. 

L,  Pierce^  for  plaintiffs.  Legacies  are  payable  in  one  year  from 
decease  of  the  testator,  even  where  directed  to  be  paid  as  soon  as 
convenient,  and  also  where  the  estate  is  so  situated  that  it  becomes 
impracticable  to  convert  the  assets  into  money  at  that  time.  2 
Bedfield  on  Wills,  471,  3d  ed.  ?  8mUh  v.  Lamb&rt,  30  Me.  137  ;  Rice 
V.  Boston  Part  &  Seamen^ s  Aid  Society y  56  N.  H.  191 ;  Kent  v. 
Dunham^  106  Mass.  586;  Martin  v.  Martin^  6  Watts,  67;  Peareon 
v.  Pearson^  1  Sch.  &  Lef.  10.  It  makes  no  difference  if  payable  out 
of  real  estate.  Turner  v.  Buek,  22  W.  R.  748.  And  though  not 
demanded.  Birdsatt  v.  ffewhtty  1  Paige,  32.  Interest  should  be 
oompnted  with  annual  rests.     MiUer  v.  Oongdon^  14  Gray,  114. 

Jf.  Butler  d  C  F.  Libby,  for  defendant,  contended  that  the 
testatrix  having,  after  making  the  will,  renewed  and  given  time  on 
the  notes,  the  proceeds  of  which  were  necessary  to  the  payment  of 
the  large  legacies  to  the  societies,  it  was  unreasonable  to  demand 
the  payment  of  the  executor  before  the  notes  became  due  and 
payable. 

Waltok,  J.  Sarah  Ann  Hobart,  by  her  last  will  and  testament, 
bequeathed  $2,000  to  the  American  Bible  Society.  She  also  made 
bequests  to  other  charitable  societies  amounting  in  all  to  $13,000 ; 
and  directed  that  these  legacies  be  paid  as  soon  after  her  decease  as 
her  execntors  could  ^^conveniently  make  the  necessary  arrange- 
ments for  so  doing.''  The  testatrix  died  April  28,  1874.  The 
legacy  to  the  Bible  Society  was  paid  November  23,  1876.  The 
Society  claims  that  after  the  expiration  of  a  year  from  the  death  of 
the  testatrix  they  were  entitled  to  interest  on  the  legacy  ;  and  this 
action  is  brought  to  recover  it 

We  think  the  action  cannot  be  maintained.  It  seems  to  us  that 
the  legacy  was  paid  as  soon  as  the  executors  could  '^conveniently 
make  the  necessary  arrangements  for  so  doing.''  Besides,  when,  as 
in  this  case,  interest  is  recoverable,  if  recoverable  at  all,  merely  as 
damages,  an  action  cannot  be  maintained  for  its  recovery,  idtbj 
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payment  of  the  principal.  If^  by  the  terms  of  a  contract  or  a  be- 
quest, a  party  is  entitled  to  interest,  undoubtedly  an  action  may 
be  maintained  to  recover  it,  even  after  the  principal  has  been  paid.^ 
But  when  the  contract  or  the  bequest  is  silent  as  to  interest,  so 
that,  if  it  can  be  recovered  at  all,  it  oan  only  be  recovered  as  dam- 
ages, an  action  to  recover  it  cannot  be  maintained,  after  paymenl: 
of  the  principal.  Ihke  v.  Eddy,  15  Wend.  76  ;  Tillotson  v.  Ptes- 
tan,  3  Johns.  229 ;  Sedgwick  on  Damages  (5th  ed.),  445. 

In  the  case  last  cited  the  court  say  that  ''if  the  plaintiff  has^ 
accepted  the  principal  he  cannot  afterward  bring  an  action  for  the 
interest.*' 

Judgment  far  defendant, 

Appurov,  0.  J.,  Babsowb,  ViBOur  and  Libbbt,  JJ.,  ooq- 
€imBd« 
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m  Me.  lat.) 


A  town  Ss  not  required  to  render  its  roads  penmble  for  trnvelling  for  the  entir* 
width  of  their  located  limite,  bat  only  to  keep  a  width  thereof  in  a  amooili 
condition,  Hufflcient  to  render  the  passing  over  them  safe  and  conTenient.t 

A  town  has  the  right,  in  making  or  repairing  a  road,  to  remoye  stones  and 
stamps  to,  and  leave  natural  obstraetions  apon,  the  sides  of  a  way ;  pro> 
Tided  the  same  are  sitnated  so  far  from  the  travelled  track  that  persons  with 
teams  may  pass  withoat  danger  of  coming  in  collision  with  them. 

A  town  is  not  liable  for  damage  sustained  by  a  traveller  from  the  fright  of 
his  horse  at  meeting  cows  in  the  road  with  boards  on  their  horns,  and  also 
fh>m  a  defect  in  the  way.  the  combined  action  of  both  oanses  operating  ta 
produce  the  accident4 

CASE. for  personal  injuries  from  defective  highway.  The  alleged 
obstmction  was  a  large  stone,  which  the  plaintiff  churned,  and 
there  was  evidence  tending  to  show,  had  been  blasted  and  was  lying 
within  the  located  limits  of  the  road  and  outside  the  wrought  part 
The  side  of  the  stone  next  the  wrought  part  was  on  a  line  with 

•See  BobMnsv.  Ohsefc CO Ind. SK),  S  Am.  Bep.  MS 
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the  oQtside  of  the  ditch  and  about  two  feet  from  the  wrought  part, 
which  at  this  point  was  in  good  condition.  The  defendants  claimed, 
and  introduced  evidence  tending  to  show,  that  the  rock  was  nat- 
urally there.  The  plaintifF  was  riding  in  a  single  horse  wagon  with 
her  son,  who  was  driving,  and  after  passing  several  rods  beyond  the 
rock,  some  cows  with  boards  on  their  horns  came  to  the  top  of  a 
hill  from  an  opposite  direction,  when  the  horse  became  suddenly 
frightened  and  attempted  to  turn  about  in  the  road.  The  driver 
jumped  from  the  wagon,  and  seizing  the  rein  near  the  bit,  pre- 
vented the  horse  from  turning  short  about,  but  could  not  control 
him.  The  horse  turned  out  of  the  wrought  part  on  to  the  side, 
between  the  ditch  and  the  fence,  and  after  going  some  four  or  five 
rods,  in  returning  into  the  wrought  part  of  the  road,  the  driver 
still  holding  by  the  rein,  one  of  the  forward  wheels  struck  the  rock, 
by  which  the  wagon  was  upset  and  the  plaintiff  thrown  out  and 
severely  hurt 

The  'plaintiff's  counsel  after  the  charge  requested  the  following 
instructions: 

'^If  the  plaintifPs  horse  was  uncontrollable  and  was  running, 
without  any  fault  of  the  driver,  and  not  in  consequence  of  any 
deficiency  of  the  carriage  or  harness,  or  any  vicious  habits  of  the 
horse,  and  the  highway  was  defective,  the  town  having  notice  of 
the  defect,  and  the  injury  resulted  from  such  defect,  the  defend- 
ants would  be  liable." 

^  Public  rights  of  travel  are  not  restricted  to  the  prepared  and 
usually  travelled  path,  but  citizens  have  a  right  to  travel  over  the 
whole  width  of  the  way  as  laid  out,  without  being  subjected  to 
other  or  greater  dangers  than  may  be  presented  by  natural  obsta- 
cles, or  those  necessarily  occasioned  by  making  and  repairing  the 
travelled  path." 

''  Stones,  timbers  or  other  obstacles  unnecessarily  placed  within 
the  limits  of  the  road,  outside  of  the  travelled  path,  are  as  unlaw- 
fully there  as  they  would  be  in  the  travelled  path." 

The  requested  instructions  were  refused,  the  presiding  justice 
having  covered  the  points  by  contrary  instructions,  or  such  as  were 
less  favorable  to  the  plaintiff.  The  instructions  specially  objected 
to  in  the  argument  appear  in  the  opinion.  The  verdict  was  for 
the  defendants;  and  the  plaintiff  alleged  exceptions. 

E.  0.  Beany  for  plaintiff,  asked-  the  oourt  to  lefiaw  the  deoiaioa 
in  MimUm  v.  Sanford,  61  Me.  137. 
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D.  C.  Sobinson^  for  defendants. 

Pbtbrs,  J.  A  question  arose  at  the  trial  as  to  what  extent  towns 
were  responsible  for  injaries  to  traydlers,  occasioned  by  their  teams 
coming  in  collision  with  obstructions  on  the  side  of  the  road 
beyond  the  trayelled  way.  The  judge  instructed  the  jury  that 
towns  were  not  required  to  render  the  road  passable  for  the  entire 
width  of  the  whole  located  limits,  and  that  the  duty  of  the  town 
was  accomplished  by  making  a  sufficient  width  of  the  road  in  a 
smooth  condition  so  that  it  would  be  safe  and  convenient  for 
travellers.  He  also  directed  the  jury  that  the  town  had  the  right, 
in  making  or  repairing  a  road,  to  remove  stones  and  stumps  on  to 
the  sides  of  the  way  and  leave  natural  obstructions  there,  provided 
the  same  were  situated  so  far  from  the  travelled  track  that  persons 
passing  over  the  road  with  teams  might  pass  without  danger  of 
coming  in  collision  with  them.  We  think  it  would  be  utterly 
impossible  for  towns,  as  a  general  rule,  to  do  more  than  that  No 
doubt  there  is  a  chance  that  the  team  of  a  traveller,  in  the  dark  or 
from  fright  of  the  horse  or  some  other  mishap,  might  strike  against 
a  rock  on  the  side  of  the  way.  So,  if  the  rock  was  not  there,  it 
might  get  into  a  ditch  or  bog  or  against  a  railing  or  fence,  or 
encounter  some  other  disaster.  It  is  enough  that  the  way  is  safe 
and  convenient  in  view  of  such  casualties  as  might  reasonably  be 
expected  to  happen  to  travellers.  All  possible  accidents  cannot  be 
provided  against  by  anybody.  The  judge  did  not  give  the  requested 
instructions,  but  in  his  own  words  covered  the  grounds  assumed  by 
them,  defining  the  municipal  liability  clearly  and  correctly.  John- 
mm  V.  WkUefUid,  18  Me.  286;  Dickey  v.  Maine  TeL  Cb.,  46  id.  483. 

It  seems  that  the  plaintiff's  horse  became  frightened  at  oows  in 
the  road  having  boards  on  their  horns,  and  being  beyond  the  con* 
trol  of  the  driver,  turned  out  of  the  travelled  way  and  ran  around 
between  the  ditch  and  the  fence  until  the  wagon  brought  up 
against  a  rock  on  the  side  of  the  road,  causing  the  injury  com- 
plained of.  The  instruction  to  the  jury  was  that,  if  the  accident 
was  produced  by  the  fright  at  the  cows  and  also  by  a  defect  in  the 
way,  by  the  combined  action  of  both  causes,  the  plaintiff  could 
not  recover.  This  was  in  accordance  with  the  doctrine  established 
in  the  leading  and  (in  our  own  State)  important  case  of  MouUon  v. 
Sanfard,  51  Me.  127.  The  plaintiff,  by  the  learned  argument  of 
her  oounsel,  claims  that  this  case  should  be  directly  and  positively 
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overruled.  We  are  not  convinced  fchafc  it  would  be  wise  to  do  ea 
We  know  the  opposite  view  is  taken  by  several  other  courts.  It  is 
to  be  admitted^  also,  that  we  do  not  ordinarily  apply  the  same  rule 
in  this  respect,  in  cases  of  this  kind,  that  we  do  in  other  classes  of 
cases.  The  remedy* sought  for  here  is  statutory  and  not  at  common 
law.  The  early  cases  in  this  State  construed  the  statute  somewhat 
strictly.  The  plaintiff  contends  that  a  town  should  be  liable,  even 
if  the  defective  way  is  not  the  sole  cause  of  the  injury,  provided 
that  the  co-operating  and  contributing  cause  is  nothing  for  which 
the  person  injured  is  at  all  in  fault  and  over  which  be  could  exer- 
cise no  agency  or  control  This  view  was  taken  by  the  minority  of 
the  court  in  the  case  alluded  to,  but  the  case  was  decided  otherwise 
upon  the  ground  that  the  positive  terms  of  the  statute,  as  interpreted 
by  previous  adjudications,  would  not  admit  of  such  a  construction* 
Now  that  the  principle  has  been  so  deliberately  affirmed  and  estab- 
lished, wc  have  no  hesitation  in  declaring  that  it  should  be  firmly 
maintained.  Its  restraining  influence,  in  view  of  the  inconsider- 
ateness  of  juries  in  too  many  of  this  class  of  cases,  cannot  but  be 
productive  of  good.  In  this  particular  case,  it  would  be  difficult 
to  see  that»  in  any  just  and  proper  sense,  any  defect  in  the  way  was 
even  one  of  a  combination  of  causes  producing  the  accident 

Exceptions  overruled. 

Applktov,  CL  J^  Waiook,  Diokbbsok,  Barbowb  and  Daitvobt^ 
JJ.9  ooncurred* 
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(»N.  Y.  1.) 
JMdcU  ofieer  —  diaqnaty^fing  interuL 

WImm  a  jndldal  oflloer  hme  not  avuh  an  intereflt  in  a  eanse  «r  wMm  as  tha* 
the  reault  most  neoeiNHuril  j  aflRDCt  hia  penonal  or  pecuniary  interest,  or  where 
his  interest  ia  minute,  and  he  Ikas  Boexdoaivea  jurisdiction,  bj  Constitution 
or  statute,  that  his^f nsal  to  act  in  the  cause  or  matter  will  prevent  anj  pro- 
ceeding in  it,  he  maj  act  so  f4r  as  that  there  maj  not  be  a  failure  of  remedy. 
80  where  a  statute  conferred  on  a  county  judge  exolusiye  jurisdiction  to 
appoint  commiasionerB  under  a  drainage  act,  hM,  that  he  might  lawfully  act 
although  the  petition  showed  that  he  was  interested  as  owner  of  lands  to  be 
aflbcted. 

APPEAL  from  an  order  auditing  and  oonfirming  aocoonts  of 
commissioners  appointed  under  the  Drainage  Act  (Laws  I8699 
oh.  888).  It  appeared  by  the  petition  for  the  appointment  of  the 
commissioners  that  the  coanty  judge  who  granted  it  owned  lands 
affected  by  the  proceedings.  The  farther  facts  appear  in  tho 
opinion. 

Oeo.  P.  Atfery,  for  appellant. 

O0O.  /.  OrtmifiMt  for  respondentii 


JANUAKY  XEKM,  1«T«.  89 

Matter  of  Ryen. 

FoLQBB,  J.  [After  disposing  of  a  question  of  practice  and  the  con- 
stitutionality  of  the  act  J  The  next  point  of  the  appellants  arises 
in  this  way :  Judge  Metcalfb,  the  county  judge  of  Richmond 
oounty,  made  the  first  order  in  these  proceedings,  that  appointing 
the  commissioiiersy  whose  official  duty  it  was  first  to  determine  upon 
the  necessity  of  the  work,  and  then  to  carry  it  forward,  and  to  deter- 
mine what  and  whose  lands  were  to  be  taken,  what  and  whose  lands 
were  to  be  benefited,  and  the  amount  of  the  assessment  upon  the 
lands  of  each  owner.  It  is  urged  that  it  was  an  important  duty  to 
make  the  selection  of  men  for  au  office  of  so  extensive  power  as  those 
appertaining  to  these  commissioners,  powers  which,  in  their  exer- 
cise, would  affect  every  owner  of  land  likely  to  fall  or  be  brought 
within  the  scope  of  the  undertaking.  Now,  it  was  upon  the  face  of 
the  petition,  which  was  presented  to  Judge  Mbxcalfb,  that  he  was 
affected.  It  is  claimed  that  he  was  thereby  disqualified  from  acting 
and  that  his  order  appointing  the  commissioners  was  void,  and  that, 
as  it  was  the  base  of  the  whole  proceeding,  it  failing,  the  whole  failed. 
It  is  a  rule  of  the  common  law,  that  *^  no  man  can  be  a  judge  in  his 
own  cause."  It  has  been  said  that  this  rule  still  prevails,  though 
he  be  the  only  judge  who  can  have  jurisdiction  of  the  case. 
Anonymous,  1  Salk.  396.  A  reference  to  that  case  does  not 
show  that  such  was  the  judgment  of  the  court  there,  but  that 
it  was  a  remark  of  Holt,  G.  J.,  which  he  also  made  in  what  would 
seem  to  be  another  case.  Anon.,  1  Salk.  201.  In  another  case. 
Mayor  of  London  y.  Marhunch,  11  Mod.  164,  Holt,  C.  J.,  wa^  of  the 
same  opinion ;  but  Powell,  J.,  contra,  said,  '^he  agreed  that,  regu- 
larly, a  man  cannot  be  judge  and  party ;  but  in  a  case  of  necessity 
he  may  ;  as  if  a  real  action  be  brought  against  all  the  judges  of 
the  C.  B. "  In  that  case  it  appeared  that  the  mayor  was  not  a 
necessary  part  of  the  inferior  court,  and  it  also  not  appearing  that 
he  gave  the  judgment,  the  action  of  the  inferior  court  was  held 
good.  So,  too,  in  The  Matter  of  the  Parishes  of  Great  Charts  and 
Kennington,  2  Str.  1173,  it  was  said,  that  as  to  the  case  of  corpok- 
rations,  if  it  appefired  that  there  were  no  other  justices,  a  party 
interested  might  be  a  judge,  to  prevent  a  failure  of  justice.  And 
to  the  same  effect  is  Comm.  v.  Ryan,  5  Mass.  92 ;  recognized  in 
Pearce  v.  Atwood,  13  id.  340.  In  HeydenfeUU  v.  Towns,  27  Ala. 
423,  it  is  said  that  it  is  doubtful  whether  the  rule  applies  in  a  case 
where  the  interest  is  not  immediate  and  no  other  judge  can  act. 
In  Dimes  v.  Or,  June  Can.  Ch.,  3  H.  of  L.  Oas.  759,  it  was  held 
Vol.  XXVlll  — 18 
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that  the  lord  ohanoellor  was  disqualified  by  his  interest,  but  that  he 
oould  enroll  the  decree  of  the  vice  chancellor,  so  that  there  could  b* 
an  appeal,  notwithstanding  the  act  of  enrollment  involved  an  exer- 
cise of  discretion,  for  it  was  a  case  of  necessity  ;  and  where  that  oc- 
curred, the  objection  of  interest  could  not  prevail ;  and  the  caae 
was  cited  to  which  allusion  was  made  by  Powell,  J.,  as  appears 
above,  of  all  the  judges  of  the  Common  Pleas  being  sued  in  that 
court  Tear  Book,  8  Hen.  619;  2  BolL  Abr.  93.  And  see  Sanger 
Y.  Ot  West.  Ry.  Co^  5  H.  of  L.  Cas.  88,  where  the  former  de- 
cision is  recognized  and  approved.  In  TheUusion  v.  Refidhshafn^  7 
id.  429,  the  lord  chancellor  had  been  counsel  in  the  case,  and 
declined  to  take  part  further  than  to  sit ;  but  he  and  Lord  Bbouo- 
HAM  both  recognized  the  rule,  that  if  the  lord  chancellor  had  becB 
the  sole  judge  who  could  hear  the  cause,  and  the  parties  would 
have  suffered  great  delay  and  expense,  and  almost  a  denial  of  jus- 
tice if  he  did  not,  he  might  properly  hear  and  decide ;  thus  adopt- 
ing the  argument  of  necessity  above  stated.  In  this  State  the  same 
force  of  necessity  has  been  recognized  and  yielded  to.  In  Siuari 
V.  Mechanics  and  Fanners*  Bk^  19  Johns.  495,  it  appears  that  Ebnt, 
Oh.,  was  a  stockholder  of  the  defendant^  and,  therefore,  an  inter- 
ested person,  as  was  held  in  3  H.  of  L.  Oases,  supra.  The  chan- 
cellor, on  the  opening  of  the  case,  suggested  that  fact.  He  con- 
ferred with  Spenoer,  G.  J.  The  two  agreed  that  he  was  not 
strictly  a  party  within  the  provision  of  the  then  statute,  *'that 
where  the  chancellor  shall  be  a  party  to  a  snit  in  chancery,  the  bill 
shall  be  filed  before  the  chief  justice ; ''  that^  therefore,  the  chancel- 
lor had  exclusive  jurisdiction  of  the  case,  and  conld  not  rightfally 
decline  cognizance  of  it  Sanfobd,  Oh.,  in  Wash.  Ins.  Oo.  v.  IMee^ 
Hopk.  1,  would  not  yield  to  that  view,  and  being  a  stockholder  of 
the  complainant  corporation,  refused  to  sit ;  but  he  placed  his 
action,  most  decidedly  at  least,  on  the  ground  that  he  was  a  party 
within  the  statute,  and  that,  therefore,  the  chief  justice  had  jnri»- 
diction  of  the  case.  The  doctrine  of  necessity  is  also  leoogniaed 
by  Walwobth,  Oh.,  in  Ten  Sick  v.  Simpson^  11  Piuge,  177-179 ; 
and  stated  in  ITie  Matter  of  Leefe,  8  Barb.  Oh.  89,  where  there  waa 
a  clash  between  the  statute,  which  prohibited  any  judge  from  sit. 
ting  where  he  is  related  to  a  party,  and  the  Oonstitation,  which 
gave  to  the  chancellor  the  exclusive  jnrisdiotion  of  appeals  frons 
inferior  equity  tribunals;  and  he  cites  Mooers  v.  White,  6  Johns.  Oh. 
860,  where  Chancellor  Kekt  heard  and  decided  a  case  in  whioh  hie 
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brother*in*law  was  the  complainant ;  and  gives  another  instance  in 
which  the  same  chancellor  heard  a  litigated  cause  in  which  his 
brother  was  a  party  personally  interested.  See,  also,  Tlis  People  v. 
Edmonds^  15  Barb.  52d-^31,  where  S.  B.  Strong,  J.,  recognizes  and 
states  the  doctrine  with  citations  of  instances.  See,  also,  opinions 
in  Peck  y.  Freeholders^  etc^  1  Spencer  (N.  J.),  457.  I  think  that 
it  must  be  the  law  from  these  cases^  that  where  the  judicial  power 
has  been  confided  to  one  judge,  and  if  he  should  fail  to  act,  there 
would  be  no  means  of  proceeding  in  the  matter,  though  interested, 
he  may  take  such  cognizance  of  the  case  as  is  absolutely  necessary, 
00  far  that  the  parfy  shall  not  be  without  remedy. 

It  is,  however,  objected  that,  though  this  may  be  so,  where 
exclnsiye  jurisdiction  is  conferred  by  the  Constitution,  it  is  not 
so  where  the  power  is  given  by  statute  general  or  specific.  True, 
it  is  said  in  books  of  high  repute,  that  '*  a  legislative  act,  which 
should  undertake  to  make  a  judge  the  arbiter  in  his  own  cause 
would  be  void;"  Oooley  on  Oonst  Lim.,  *175;  and  so  has  Lord 
CoKB  said,  Co.  Lit.,  §  212;  and  so  is  the  utterance  in  Day  v.  Saty 
adge^  Hob.  212-218,  [85-*87i].  How  this  may  be  in  an  action 
at  law  or  suit  in  equity,  in  which  the  judge  was  a  party  named  or 
a  party  in  fact,  and  where  his  interest  was  so  close  and  immediate 
that  there  would  be  a  direct  pecuniary  gain  or  loss,  or  direct  per- 
sonal triumph  or  defeat,  to  him  by  the  result,  we  are  not  now 
called  upon  to  say.  For  one  I  should  loath  to  hold  that,  by  force 
of  a  legislative  act,  one  could  bring  an  action  in  which  his  interests 
were  involved,  in  a  court  of  which  he  was  the  sole  judge,  and 
could  sit  alone  to  hear  and  decide  it  But  we  know  that  in  cases 
in  which  the  interest  is  not  direct  but  remote;  is  not  certain  and 
palpable,  but  contingent  and  problematical;  is  not  great  and  impor- 
tant, but  minute,  statutes,  not  specific  but  general,  which  have 
had  the  effect  to  confer  exclusive  jurisdiction,  where  there  was  an 
interest  in  the  result,  haye  been  upheld  as  valid.  In  Strange,  1173 
{9upra)y  we  are  referred  to  the  act  of  16  Gko.  II,  ch.  18,  which 
was  passed  to  remedy  the  diflBculty  arising  from  the  decision  there 
reported,  which  act  gave  power  to  all  and  every  justice  or  justices 
of  the  peace  to  act  in  matters  concerning  parochial  rates,  notwith- 
standing they  or  he  were  chargeable  therewith.  7  Evans'  GolL 
Stats.  476.  I  do  not  find  any  adjudication  upon  this  act  uphold- 
ing or  denying  the  validity  of  it  From  the  fact  that  it  was  passed 
as  eailj  as  1744,  and  the  case  aboye  cited  from  Strange,  with  the 
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reference  therein  to  the  act,  appears  in  the  third  edition  of  those 
reports  published  in  1792,  without  note  of  any  judicial  disapproba- 
tion; and  from  the  further  fact  that  another  act  of  Parliament  of 
like  effect  was  passed  (the  30  &  31  of  Vict.,  ch.  115,  §  2;  see  Fisher's 
Dig.,  Yol.  iii,  p.  5107);  I  infer  that  the  character,  object  and  effect 
of  the  enactment  did  not  meet  with  judicial  approbation.  But  we 
are  not  left  to  inferences.  There  have  been  adjudications  upon 
statutes  conferring  exclusive  jurisdiction  in  general  terms,  wherein 
it  has  been  held  that  the  force  of  the  enactment  overrode  the  rule 
which  disqualified  by  reason  of  interest.  In  Massachusetts  it  has 
been  held  that  the  interest  which  a  justice  of  the  peace  has  in  a 
penalty  payable  to  his  town,  though  minute,  tak^  away  his  juris- 
diction of  the  offense.  Pearoe  y.  Atwood^  supra.  Yet  the  Supreme 
Court  of  that  State  has  repeatedly  held  that,  where  there  is  bat 
one  tribunal  authorized  by  statute  to  take  cognizance  of  the  offense, 
such  interest  does  not  disqualify.  Camm,  y.  Ryan^  supra;  Hill  y. 
WMb^  6  Pick.  104.  See  remarks  of  Shaw,  G.  J.,  in  Oomm.  y.  Emery, 
11  Oush.  406;  Qnnm.  y.  Burding,  12  id.  506;  Hanscomb  v.  Ru^sM^ 
11  Gray,  373.  In  this  State  we  have  statutes  relieving  jurors,  wit- 
nesses and  certain  officers  from  the  disqualification  of  being  inter- 
ested in  the  penalties  going  into  the  county  treasury  or  for  the 
benefit  of  a  town.  2  B.  S.  p.  420,  §  58;  p.  551,  §  2;  1  id.  357.  §  4. 
See  Wood  y.  Rice,  6  Hill,  59.  These  enactments  were  not  new  in 
principle,  but  copied  from  prior  statutes,  and  which  had  been  passed 
probably  to  meet  cases,  in  which  it  had  been  adjudged  that  there 
was  a  disqualifying  interest  See  Wood  y.  Stoddard,  2  Johns. 
195.  The  interest  of  an  assessor  of  taxes  in  a  town  is  very  like  that 
which  is  attributed  to  Judge  Metoalfe  in  the  case  in  hand,  save 
that  the  official  action,  which  may  be  influenced  by  it,  is  more  direct. 
An  assessor  has  a  voice  himself  in  fixing  the  valuation  of  his  own 
land,  and  that  of  all  other  owners  in  the  town.  It  is  a  judicial 
act.  Swifi  V.  City  of  PoughkeepHe,  37  N.  Y.  511.  Each  assessor 
must  be  present  at  the  meeting  of  the  board,  if  he  does  his  duty, 
and  the  assessment  is  the  joint  act  of  all,  or  at  least  a  majority  of 
the  board.  People  ex  ret  v.  Sups,  of  Chenango  Co,,  11  N.  T.  563. 
So  members  of  boards  of  supervisors  and  town  auditors  pass  upon 
their  own  accounts.  No  fault  has  ever  been  found  with  this,  for  the 
necessity  of  the  oaae  has  demanded  that  it  be  sa  So,  merely 
formal  acts,  necessary  to  enable  the  case  to  have  progress,  an  inter* 
eited  jndge  may  do.    Thus,  where  a  cireuit  judge  has  been  oonnsel 
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in  a  cause  (which  relation  is  akin  to  that  of  having  a  personal 
interest  in  it^  and  is  often  made  by  statute  a  disqualification),  he 
may  execute  an  order  of  a  higher  court  directed  to  the  circuit 
jn^  {SiaU  ▼.  OMins,  5  Wis.  339);  and  judges  of  the  United 
States  Circuit  Court,  where*^th  are  interested  or  have  been  of 
counsel,  may  make  an  order  certifying  the  case  to  another  circuit 
Siekardsan  y.  Oiiy  of  Boston,  1  Curtis,  250. 

I  think,  then,  that  upon  the  facts  of  this  case,  as  already  stated, 
we  may  formulate  a  rule  thus:  That  where  a  judicial  oflBcer  has  not 
so  direct  an  interest  in  the  cause  or  matter  as  that  the  result  must 
necessarily  affect  him  to  his  personal  or  pecuniary  loss  or  gain,  or 
where  his  personal  or  pecuniary  interest  is  minute,  and  he  has  so 
ezdnsiTO  jurisdiction  of  the  cause  or  matter  by  Constitution  or  by 
statute,  as  that  his  refusal  to  act  will  prevent  any  proceeding  in  it, 
then  he  may  act  so  far  as  that  there  may  not  be  a  failure  of  remedy, 
•r,  as  it  is  sometimes  expressed,  a  failure  of  justice. 

[Omitting  a  statutory  consideration.] 

The  order  appealed  from  should  be  affirmed.  All  concur  except 
OHimoH,  C.  J.,  dissenting. 

Ord$r  ajfiffnkL 


Phblfb  v.  Nowlbk. 

(IS  N.  Y.  M.) 


Mitmn  land. 

Tbe  defendant  bad  a  spring  on  his  own  land  sanoanded  bj  an  embankment 
paitlj  artlfleial,  which  imised  the  water  in  a  well  on  the  phdntifPs  land. 
With  intent  to  divert  the  water  from  the  plaintifTs  well,  the  defendant  dag 
a  ditch  thxoogh  the  embankment,  restoring  the  water  to  ltd  natoral  condition. 
This  lowered  the  water  in  the  plaintilTs  welL  HM,  that  the  plaintilT  coald 
not  maintain  an  aetion  of  damage  against  the  defendant  therefor.    {86$ 

K  101.) 


ACTION  to  recover  damages  for  the  malicious  diversion  by  the 
defendant  of  water  from  plaintiff's  well,  and  for  an  injunction. 
Defendant  had  judgment  The  parties  owned  adjoining  premises 
in  the  village  of  Avon.  Upon  defendant's  land  was  a  mineral  spring, 
in  which  the  water  had  been  raised  by  an  embankment  partly  made 
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by  the  action  of  the  water  and  partly  artificial.  The  plaintiflF  dag  a 
well  upon  his  land,  and  conducted  water  from  the  well  to  a  bath- 
house and  a  fountain  by  means  of  a  pipe.  Defendant  soon  after  dug 
a  ditch  through  the  embankment  around  his  spring,  lowering  the 
water  about  five  feet  There  appeared  to  be  some  subterranean 
communication  between  plaintiff's  well  and  defendant's  spring,  and 
in  consequence  of  the  digging  of  the  ditcli  the  water  in  the  well  was 
lowered  so  that  the  supply  of  water  to  plaintiff's  bath-house  and  foun- 
tain was  cut  off,  and  plaintiff  suffei-ed  damages  to  a  large  amount. 

The  court  also  found  as  follows:  ''That  when  the  defendant 
dug  his  ditch,  as  aboYe' stated,  he  supposed  that  the  water  in  the 
plaintiff's  well  communicated  in  some  hidden  and  undefined  way 
with  the  water  in  his  spring;  that  he  expected  the  lowering  of  the 
spring  would  be  followed  by  a  diyersion  of  sub-surface  water  from 
tlic  well,  and  a  consequent  depression  of  the  surface  of  the  water 
in  tiic  well;  that  he  intended  to  produce  that  result;  that  he  dug 
the  ditch  for  that  purpose  and  no  other,  and  that  in  so  far  as  such 
intent  and  purpose,  under  the  circumstances  above  found,  can  con- 
stitute malice,  his  motive  was  malicious." 

As  conclusions  of  law,  the  court  found:  ''That  the  defendant 
had  an  absolute  right  to  dig  the  ditch  and  lower  the  spring  on  his 
own  land,  as  above  stated,  and  that  with  whatever  motive  he  acted, 
he  invaded  no  legal  right  of  the  plaintiff  in  so  doing.  That  the 
plaintiff  had  no  right  to  have  the  said  spring  maintained  at  any 
given  height  upon  the  defendant's  land  for  his  benefit  or  oonveni- 
ence.  That  the  diversion  of  sub-surface  water  from  the  plaintifTs 
well  in  consequence  of  the  lowering  of  the  defendant's  spring,  and 
the  hurtful  effects  which  resulted  to  the  plaintiff  from  such  diver- 
sion, as  above  stated,  do  not  constitute  a  legal  injury,  and  are  not 
the  subjects  of  legal  redress."  And,  therefore,  that  the  plaintiff 
was  not  entitled  to  the  relief  demanded  in  the  complaint 


Owrge  F.  Danforthy  for  appellant  Defendant  was  liable  for  the 
damages  resulting  from  his  acts.  Ellis  v.  Duncany  21  Barb.  230; 
DaviM  V.  Jenkins,  11  M.  ft  W.  755;  Wtnierboiiom  v.  Wright,  10  id 
109;  ffowland  Y.Vtnoeniy  10  Mete.  371;  3  Eenfs  Com.  439,  445; 
Broom's  Maxims  (7th  Am.  ed.),  364;  Carhari  v.  Auh.  Oas  Cb.,  22 
Barb.  308;  Radcliff^s  Exrs.  v.  MayoVy  etc.,  4  Oomst  202;  Hay  r. 
Oohoes  Cb.,  2  id.  162.  Defendant  was  liable  because  his  acts  were 
done  maliciously.     2  Domat's  Oivil  Law  (Oushing's  ed.),  §g  1581, 
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1976;  Wasbb.  on  Easements  (ed.  1863),  364,  §  3;  14  Alb.  L.  J.  63; 
Adon  y.  Blundett,  12  M.  &  W.  324,  336;  Loyd  on  Compensation, 
109;  Pixley  v.  Clark,  36  N.  Y.  530;  Cooper  v.  Barber,  3  Taunt  99; 
SmUh  y.  Kendrichj  7  M.  0.  &  8.  546;  Chasemore  v.  Richards,  7  H* 
of  L.  Gas.  387;  Rylande  v.  Fletcher,  L.  R,  3  H.  L,  330;  Smith 
j.Kenrick,  7  0.  B.  615;  Dexter  v.  P.  Aq.  Co.,  1  Story's  0.  C.  387; 
Wheatley  y.  Baugh,  26  Penn.  St.  528;  Booth  y.  DriscoU,  20  Conn. 
633;  Greenleaf  v.  Francis,  18  Pick.  117,  122;  Carson  v.  W.  R.  R. 
Co.,  8  Gray,  424;  Rowland  Y.Vit^cent,  10  Mete.  373;  Parker  v.  B. 
S  M.  R.  R.  Co.,S  Cash.  114;  Broion  y.  Illius,  26  Conn.  683;  Stoett 
T.  Cutis,  50  N.  BL  447;  Panton  y.  HoUa^vd,  17  Johns.  92;  /Smi^A  y. 
Jdbni^,  6  Paige,  436 ;  Carhart  y.  A.  Cos  Co.,  22  Barb.  308;  Far- 
rand  y.  Marshall,  21  id.  409 ;  i^^/y^a  y.  Beaver,  34  id.  552;  Trustees 
sf  Delhi  V.  Fcmman^,  50  id.  316;  Hay  y.  Cohoes,  2  Comst.  169. 

</l  O.  Cochrane,  for  respondent 

MiLLSB,  J.  The  act  of  the  defendant  in  digging  a  ditch  through 
the  moand  which  had  been  formed  around  the  spring  on  his  land, 
and  which  had  raised  the  surface  of  the  water  therein,  was  j^ima 
facie  lawful,  and  a  proper  exercise  of  his  right,  as  the  owner  of  the 
land,  to  the  enjoyment  of  the  subterranean  waters  which  flowed 
under  the  same.  The  effect  of  the  embankment  was  to  raise  the 
water  in  the  well,  which  had  been  constructed  upon  the  land  of  the 
plaintiff,  higher  than  it  naturally  would  haye  been,  and  the  plain- 
tiff had  no  right,  by  prescription  or  otherwise,  to  haye  it  main- 
tained by  the  defendant  at  that  eleyation. 

The  use  of  the  water,  as  thus  increased,  was  only  enjoyed  by  the 
plaintiff  by  the  mere  permission  or  license  of  the  defendant,  which 
the  latter  could  revoke  at  his  pleasure.  Babcock  y.  Utier,  32  How. 
439;  Mumford  y.  Whitney,  15  Wend.  380;  Clinton  v.  Myers,  46  N. 
Y.  611  ;  8.  c,  7  Am.  Bep.  373.  The  defendant  was  authorized  to 
restore  the  water  to  its  natural  course  for  any  legitimate  and  proper 
purpose,  and  to  this  extent,  at  least,  was  justified  in  opening  the 
mound  and  remoying  any  obstacle  to  the  natural  and  ordinary  flow 
of  the  water.  That  the  effect  of  lowering  the  surface  of  the  de- 
fendant's spring  was  to  cause  a  diyorsion  of  water  from  the  plain- 
tiff's well,  and  to  preyent  that  full  supply  which  otherwise,  and  but 
for  the  defendant's  aot^  would  haye  been  furnished,  could  not  in- 
terfere with  the  exeroiae  of  the  defendant's  right  to  control  the 
water  on  bis  own  land. 
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The  objeot  of  the  defendant  in  digging  the  diteh,  according  to 
the  finding  of  the  judge,  was  not  to  lower  the  water  for  his  own 
benefit  and  advantage,  but  with  the  intent  to  produce  a  diTcrsion 
of  the  water  from  the  plaintifiTs  well ;  and  in  so  far  as  such  intent 
and  purpose,  under  the  circumstances,  can  constitute  malice,  his 
motive  was  malicious.  The  question  arises,  then,  whether  tbd 
defendant  is  liable  for  the  consequences  of  an  act  done  upon 
his  own  land,  lawful  in  itself,  because  he  was  influenced  by  a 
motive  which  is  alleged  to  be  wrong,  and  the  object  was  to  prevent 
the  use  of  water  by  an  adjoining  owner,  which  he  would  not  have 
enjoyed  but  for  the  mound  upon  the  land  of  the  defendant  The 
right  of  an  owner  of  land  to  a  free  and  uninterrupted  use  of  the 
same  is  absolute  and  complete,  so  long  as  he  doeis  not  infringe  upooi 
the  rights  of  his  neighbors.  And  as  a  result  of  this  well-settled 
principle,  such  owner  is  also  entitled  to  the  enjoyment  and  use  of 
all  springs  hidden  beneath  the  surface  of  the  soil,  and  flowing 
therein  by  means  of  subterranean  and  unknown  channels,  for  all 
legitimate  and  proper  purposes.  In  the  case  at  bar,  the  plaintift 
was  enjoying  the  use  of  water  which  had  been  provided  by  the 
embankment  on  defendant's  land,  and  the  act  of  the  defendant 
merely  restored  the  water  thus  temporarily  retained  to  its  previoos 
natural  course.  It  is  not  by  any  means  clear  that  the  assertion  of 
a  lawful  right  on  one's  own  land,  even  although  it  is  not  designed 
to  benefit  the  party  who  seeks  to  maintain  it,  and  may  injure  an 
adjoining  owner,  constitutes  legal  malice  for  which  a  remedy  by 
action  exists.  Strictly  speaking,  such  an  act  is  but  a  vindication  of 
what  the  law  sanctions,  and  of  itself,  furnishes  no  just  ground  for 
complaint  It  may  have  been  lawfully  done  by  the  defendant,  to 
prevent  a  diversion  of  water,  the  use  of  which  he  claimed,  and 
which,  if  allowed  to  continue  by  lapse  of  time,  might  ripen  into  a 
claim  of  right  by  prescription  ;  and  hence,  although  the  ostensible 
object  was  to  diminish  water  which  has  been  unlawfully  appropri* 
ated  by  another,  the  intent  cannot  well  be  considered  as  malicious, 
or  the  purpose  a  wrongful  one. 

That  it  proves  injurious  to  another  is  more  the  fault  of  the 
party  who  reaps  a  benefit  from  that  which  does  not  belong  to  hlm» 
than  of  the  one  who  was  originally  entitled  to  it^  and  is  only  daim- 
ing  his  just  rights.  While  the  law  does  not  allow  an  owner  to  «rect 
on  his  own  land,  near  the  house. of  another,  Btmetares  for. carrying 
on  an  unwholesome  and  obnoxious  trade,  which  may  poison  llie 
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air,  and  oonstitate  a  nnisanoe  that  interferes  with  a  proper  enjoyi 
ment  of  the  property  of  an  adjoining  owner,  and  does  not  permit  a 
person,  in  any  form,  to  disturb  a  legitimate  use  of  another's  prop* 
erty,  it  also  does  not  inteipose  its  shield  for  the  protection  of  such 
owner  in  what  does  not  actually  belong  to  him.  If  the  exercise  of  a 
lawful  right  can  be  regarded  as  malicious  and  willful,  then  the 
obetruction  of  lights  of  a  neighbor  which  are  not  ancient,  and  not 
entitled  to  protection  for  that  reason,  might  be  considered  as  a 
ground  for  the  interposition  of  the  courts,  and  the  reyocation  of  a 
temporary  license  to  pass  over  the  lands  of  another  as  unauthorized. 
The  motive,  be  it  what  it  may  in  such  a  case,  can  have  no  effect; 
and  does  not  prevent  the  assertion  of  the  right  of  the  real  owner. 
Mohan  v.  Brown,  13  Wend.  261. 

There  are  cases  in  this  State  beside  the  one  last  cited,  which  sus- 
tain the  principle  that  a  party  is  not  debarred  from  the  vindica- 
tion  of  a  legal  right  because  he  is  actuated  by  an  improper  motive. 
In  Pichard  v.  Collins,  23  Barb.  444,  it  was  held  that  the  injury  aris- 
ing by  the  use  of  one's  own  land  to  another's  property  must  be  a  legal 
injury  ;  an  invasion  of  some  legal  right,  as  erecting  a  building,  or 
carrying  on  a  business  which  so  obstructs  the  enjoyment  of  another 
of  his  property,  as  to  amount  to  a  nuisance,  or  removing  the  soil, 
or  placing  something  on  the  soil  of  another,  and  that  the  liability 
of  the  defendant  does  not  depend  upon  the  motives  with  which  the 
erection  was  made.  It  was  said  that  the  fallacy  of  a  contrary  doc? 
trine,  which  was  contended  for,  ^'  consists  in  its  overlooking  a  fatal 
defect  in  a  right  of  action  in  such  a  case,  the  absence  of  any  legal 
injury.  Bad  motives  in  doing  an  act  which  violates  no  legal  right 
of  another  cannot  make  that  act  a  ground  of  action."  The  case  of 
Mohan  v.  Broum,  supra,  is  reviewed  at  length  and  approved  in  the 
case  last  dted.  In  Clinton  v.  Myers,  46  N.  Y.  511 ;  s.  c,  7  Am.  Bep. 
373,  the  action  was  brought  to  restrain  the  defendant,  the  owner  of 
the  land  upon  the  stream  below,  from  opening  the  gate  of  plaintiff's 
dam  and  letting  off  the  accumulated  waters,  he  claiming  a  right  to  do 
so;  and  it  was  held  that  it  was  immaterial  that  the  defendant  insisted 
upon  his  right  to  the  natural  flow  of  the  water  in  the  stream  from  a 
bad  motive  and  for  the  purpose  of  annojring  the  plaintiff,  and  that  a 
oonrt  has  no  power  to  deny  a  party  his  legal  right,  because  it  dis- 
approves his  motives  for  insisting  upon  it  These  oases  tend  to 
establish  the  doctrine  in  this  State,  that  if  a  man  has  a  legal 
rig^t  oonrts  will  not  inquire  into  the  motive  by  which  he  is  actuated 
Vol.  XXVIII  — 18 
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in  enforcing  the  same.  A  different  rule  would  lead  to  the  encourage- 
ment of  litigation^  and  prevent  in  many  instances  a  complete  and 
full  enjoyment  of  the  right  of  property  which  inheres  to  Uie  owner 
of  the  soil.  An  idle  threat  to  do  what  is  perfectly  lawful,  or  decla- 
rations which  assert  the  intentions  of  the  owner,  might  often  be 
construed  as  evincing  an  imprdper  motive  and  a  malignant  spirit 
when  in  point  of  fact  they  merely  stated  the  actual  rights  of  the 
party.  Malice  might  easily  be  inferred  sometimes  from  idle  and 
loose  declarations  and  a  wide  door  be  opened  by  such  evidence  to 
deprive  an  owner  of  what  the  law  regards  as  well-defined  rights.  I 
have  been  unable  to  discover  any  decision  in  this  State  which  is  in 
conflict  with  the  views  stated. 

In  Panton  v.  Holland^  17  Johns.  92,  some  remarks  are  made  as  to 
acts,  lawful  in  themselves,  which  became  actionable  if  done  with 
malice.  That  case  was  an  action  against  an  owner  of  adjoining 
lands,  who,  while  digging  for  a  lawful  purpose  on  his  own  land, 
caused  an  injury  to  his  neighbor's  house,  and  is  not  in  point.  The 
doctrine  laid  down  in  the  opinion  in  The  Trustees  of  Delhi  v.  You^ 
mans,  50  Barb.  320,  is  obiter,  and  is  not  upheld  by  the  authorities 
relied  upon.  The  principle  discussed  is  also  supported  by  other 
cases.  In  Chatfield  v.  Wihon,  28  VL  49,  the  defendant  placed 
within  his  own  land,  and  near  the  line  of  the  plaintiff's  land,  dry 
hard  earth  which  prevented  the  plaintiff  from  availing  himself  of 
the  water  which  had  before  percolated  into  the  plaintiff's  land  and 
supplied  a  reservoir  placed  therein  from  which  the  water  had  been 
drawn  and  used  by  him,  aud  it  was  held  that  the  act  being  lawful 
of  itself  could  not  subject  the  defendant  to  damages,  unless  by 
reason  thereof  some  right  of  the  defendant  had  been  violated.  That 
the  maxim  sic  tUere  ttio  ut  alienum  non  ladas  applies  only  to  cases 
where  the  act  complained  of  violates  some  right,  and  an  act  legal  in 
itself,  violating  no  right,  cannot  be  made  actionable  upon  the  ground 
of  the  motive  which  induced  it.  This  case  goes  further  than  is  re- 
quired in  order  to  sustain  the  defense  here.  See,  also,  SotUh  RoyaUon 
Bank  v.  Suffolk  Bank,  27  Vt.  505,  which  upheld  the  same  rule  as  to 
the  motive.  In  a  subsequent  case  {Harwood  v.  Benton,  32  Vu  737), 
the  court  refer  to  the  decision  in  Chatfield  v.  Wilifon  in  respect  to 
excluding  a  wanton  and  improper  motive  as  an  element  on  the 
ground  of  the  defendant's  liability,  remarking  that  in  the  present 
case  there  is  no  imputation  of  such  motive,  but  express  no  opinion 


JANTJABY  TBBM,  1878.  99 


Phelps  V.  Nowlen. 


thereon,  while  they  indorse  the  main  point  ''as  a  sound  exposition 
and  application  of  the  law.'' 

There  are  cases  in  other  States  where  language  is  employed 
which,  it  is  claimed,  upholds  the  doctrine  that  an  act  lawful  in 
itself  may  be  made  unlawful,  because  the  party  who  does  it  is  actu- 
ated by  malice.  Wheatly  v.  Baughy  i5  Penn.  St.  528;  Roatk  v.  Dris* 
€00,20  Conn.  533;  Carson  v.  TF.  R.  R.  Co.,  8  Oray,  423;  Howlaiid 
T.  Vincent,  10  Mete.  373;  Parker  v.  B.  £  M.  R.  R.  Go,,  3  Gush.  114; 
OreenUaf  y.  Francis,  18  Pick.  117,  122.  The  remarks  of  the 
court  in  Oreenhaf  v.  Francis,  that  the  right  of  the  defendant 
should  not  be  exercised  from  mere  malice,  are  referred  to  in  Choi- 
feUd  y.  Wilson,  supra  ;  and  it  is  said  that,  as  applied  to  that  case, 
or  the  one  then  at  bar,  ''  the  position  was  unsound  and  against 
principle  and  authority."  Without  considering  the  cases  last  cited 
at  length,  it  is  enough  to  say  that  they  are  not  directly  in  point, 
and  none  of  them,  we  think,  go  far  enough  to  sustain  the  right  of 
the  plaintiff,  in  the  case  at  bar,  to  the  relief  sought,  under  the 
circumstances  here  presented.  Some  English  cases  are  also  relied 
upon  as  sustaining  the  doctrine  contended  for  by  the  plaintiff's 
connseL  In  a  leading  decision  {Acion  y.  Blundell,  12  M.  &  W. 
338),  the  defendant  found  and  sunk  a  coal  mine  on  his  own  land, 
the  effect  of  which  was  to  cut  off  the  underground  yeins  and  cur- 
rents which  supplied  the  plaintiff's  well,  and  to  preyent  his  operat- 
ing his  milL  It  was  held  that  there  was  a  marked  and  substantial 
difference  between  the  law  as  to  the  right  to  enjoy  the  underground 
spring  of  water,  and  that  by  which  a  water-course  flowing  on  the 
ground  is  goyemed;  that  the  case  does  not  fall  within  the  rule 
which  obtains  as  to  surface  springs,  and  in  analogy  therewith,  and. 
that  the  person  who  owns  the  surface  may  dig  therein  and  apply 
all  that  is  there  found  according  to  his  own  free-will  and  pleasure; 
and  if,  in  the  exercise  of  such  right,  he  intercepts  or  drains  off  the 
water  collected  from  underground  springs  in  his  neighbor's  well, 
this  inoonyenience  falls  within  the  descri[>tion  of  damnum  absqtie 
injuria,  which  cannot  be  the  ground  of  ati  action.  In  the  head- 
note  of  the  case,  it  is  stated  that  the  owner,  in  carrying  on  the 
mining  operations  in  the  usual  manner,  drained  away  the  water. 
The  ciyil  law,  as  stated  by  Maboellus,  was  cited,  and  Maule,  J., 
translated  the  original  text  as  meaning  that  'Mf  a  man  digs  a  well 
in  his  own  field,  and  thereby  drains  his  neighbor's,  he  may  do  so, 
unless  he  does  it  maliciously."    It  will  be  seen  that  there  was  no 
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question  in  the  case  last  cited  as  to  the  motive  of  the  defendant, 
and  that  point  was  not  distinctly  passed  upon,  nor  do  we  think  it 
necessary  to  determine  the  question  here;  but  even  if  the  doctrine 
of  the  civil  law,  as  defined,  might  apply  to  a  case  where  a  man 
deliberately  and  with  malice  prepense  set  to  work  to  drain  off  and 
destroy  his  neighbor's  well,  yet  giving  to  the  rule  stated  full  force 
and  effect,  it  is  quite  obvious  that  it  has  no  application  to  the  pres- 
ent case. 

In  Chfuemare  v.  RichardSy  7  H.  of  L.  Cas.  887,  it  is  laid  down 
that  the  owner  of  land  has  a  right  to  the  enjoyment  of  the  land 
and  to  the  underground  waters  upon  it,  and  he  may,  in  order  to 
obtain  that  water,  sink  a  well,  bu  t  that  he  ought  to  exercise  such  right 
in  a  reasonable  manner  and  with  as  little  injury  to  his  neighbor's 
rights  as  may  be,  and  it  is  said  that  *^  the  civil  law  deems  an  act 
otherwise  lawful  in  itself  illegal,  if  done  with  a  malicious  intent  of 
injuring  a  neighbor,  animo  vidno  nocendi/'  So,  also,  it  is  said  in 
some  of  the  reported  cases,  that  the  ownei  of  land  may  be  liable 
when  he  uses  his  land  as  an  instrument  of  injury  or  malice,  or  is 
actuated  by  a  malicious  intent 

The  rules  last  stated  may,  perhaps,  be  applied  in  cases  where  it  is 
entirely  obvious  that  the  act  was  done  solely  for  the  purpose  of 
inflicting  a  wrong,  and  with  no  intention  of  vindicating  a  right  or 
preventing  a  wrong  being  done  to  the  interests  of  another.  But 
not  a  single  case  is  cited  which  sustains  the  doctrine  that  the  owner 
of  land  cannot  assert  a  legal  right  while,  as  we  have  seen,  there  is 
considerable  authority  in  a  contrary  direction,  as  well  as  the  dicta  of 
some  of  the  most  learned  and  able  judges. 

It  is  said  by  Mr.  Angell,  '^  the  question  has  been  raised  and  dis- 
cussed, in  several  of  the  cases  cited,  whether  a  land-owner,  who  by 
acts  done  upon  his  own  ground,  has  intercepted  underground 
waters,  and  prevented  them  from  percolating  into  another  land- 
owner's well,  or  has  actually  abstracted  water  from  such  well,  will 
be  liable  therefor  in  consequence  of  being  actuated  in  his  oper- 
ations by  malicious  motives.  It  will  be  observed,  however,  that  in 
no  one  of  these  cases  has  a  land-owner  been  held  liable  for  such 
acts  in  any  court  of  last  resort  merely  on  this  ground. ''  Angell  on 
Water-courses  (6th  ed.),  §  114,  p.  188.  Washburn,  in  his  work  on 
Easements  (3d  ed.),  p.  475,  also  says :  '*  The  presence  or  absence  of 
malice,  as  a  criterion  of  liability  for  digging  in  one's  own  field,  is 
clearly  stated  in  the  civil  law,  and  has  been  assumed  as  essential  in 
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determining  Bimilar  questions  at  common  law.  But  if  one  has  a 
legal  right  to  do  certain  acts  in  regard  to  his  own  property^  it  is 
difficnlt  to  imagine  how  he  should  forfeit  those  rights  by  doing 
them  from  unfriendly  motives  toward  the  party  who  is  affected  by 
them. "  The  learned  author  cites  from  8  Oray^  410^  where  the 
court  says,  that,  ^^  if  the  defendant  had  authority  and  acted  within 
the  scope  of  it  he  is  not  a.  trespasser  bep^usahi^  mptiv^pr  ^ucpos^^ 
with  regard  to  the  pTmntiff,'.iiter6.tlnkijad.of  raatici^^  ;  -  \  Y\ 

The  result  of  the  examination  of  the  subject  is^  that  neither 
upon  principle  nor  authority  was  the  defendant  liable  for  doing  a 
lawful  act  upon  his  own  premises.  In  this  aspect  of  the  case,  it 
is  not  necessary  to  determine  whether^  under  a  different  state  of 
facts,  the  motiye  or  intent  or  the  malice  of  the  owner  of  the  land 
should  be  taken  into  consideration. 

For  the  reasons  given  the  judgment  should  be  affirmed. 

All  concur,  except  Eahl,  J.,  dissenting ;  Chubgh,  C.  J.,  and 
Allbk,  J.,  absent 

Judgment  afflrmed. 


NoTB  vt  TBM  Bbpobrb.— This  decteUm  goes  a  step  farther  tlum  the  decteloiis  wbieh 
IRidlate  the  doctrine  of  jneteherT.  Ai^ndttL.  Km  1  lBzch.266;  8.0.,  H.  of  L.  380.  That  < 
held,  that  where  an  owner  of  buid  aocomiilated  water  In  a  resenroir  on  his  own  land,  he 
was  bound  at  all  hasards  to  prevent  Its  escape  to  the  faijmy  of  his  neighbor's  Und,  wtthool 
legard  to  the  qoestton  of  negUgenoe.    As  was  said  in  SlmonUm  ▼.  IfOriti^,  anU^  p.  99. 

*"niis  doctrine  has  reoelTod  a  quasi  approval  In  BaU  ▼.  Nye,  99  Mass.  66S ;  WOson  ▼. 
Bew  Bedford^  106  Mass.  961^  966  ;  s.  o.,  11  Am.  Rep.  859.  While  It  has  been  criticised  in 
^isetts  ▼.  OuttM^  50  N.  H. 469  ;  B.  o. ,  9  Am.  Rep.  976;  Brown  ▼.  Ccmrm,  68 N.  H.  442 ;  s. 
a,  16  Am.  B^e>.  879  ;  and  utterly  denied  in  Losee  ▼.  Bu/ehanan^  61  N.  T.  476,  486 ;  10  Am. 
Hep.  888."  See,  alBo,  agreeing  with  the  latter  case,  Manhatt  ▼.  fFdioood,  88  N.J  .  889 ;  a. 
C  ,  90  Am.  Sep.  894 ;  and  tending  to  agree  with  FUteher  ▼.  Ayionds,  CohiO  v.  Bkistman^ 
16  Minn.  894 ;  s.  o.,  10  Am.  Sep.  184.  BaU  ▼.  Nye  was  the  case  of  percolation  from  a  Taull 
€f  lUthj  water ;  IRtoon  ▼.  VUy  0/  New  Bedford^  of  percolation  from  a  reservoir;  Brown 
▼.  OoOftu,  of  horses  frightened  on  a  highwaj  by  a  looomotlTe,  and  running  away,  and 
breaking  a  post  <xi  plaintiffs  land ;  (see  note,  16  Am.  Bep.  884) ;  8weU»  ▼.  CuUe,  of  a  land* 
owner  prerenting  the  flow  of  surface  water  from  adjacent  land,  and  thus  injuring  the  ad- 
jacent land;  (see  note,  9  Am.  Bep.  S84) ;  Losee  ▼.  Buchanan  and  MarthaU  ▼.  Wdwood, 
€f  explosion  of  steam  boflers;  dahill  ▼.  Mkutman^  of  the  ezcaTation  of  a  tunnel  under  tha 
bed  of  a  stream  on  defendant's  own  land.  An  examination  of  these  cases  will  show  how  far 
the  doctrine  of  FleMwr  ▼.  Bylanda  has  obtained  In  this  country.  Of  course  where  thai 
eaae  Is  approred  the  doctrine  of  the  principal  case  will  be  repudiated,  for  this  holds  that  one 
may  malidoiisly  do  a  lawful  act  on  his  own  land  without  liability  for  consequent  injuiy  to 


We  will  examine  some  of  the  cases  not  ftilly  set  forth  In  the  opinion,  and  dted  in  argu- 


Oooaonant  with  the  principal  case  Is  South  Royatton  Bank  ▼.  BugcXk  Bank^  97  Vt.  601. 
The  dedaratlons  stated  that  the  defendants,  maliciously,  corruptly  and  wickedly  Intend- 
tag  to  Injure,  break  down,  and  destroy  the  plaintiffs,  a  h*.nirin£f  corporation,  and  bring 
their  bIDs  Into  discredit  and  prerent  their  drdnlatlon,  had  bought  up,  taken,  and  klspt  out 
€f  drcnlatlon  a  large  amount  of  their  bills  and  notes,  and  refused  to  exchange  them  for 
other  funda,  but  demanded  and  oompelled  the  plaintiff!  to  pay  the  qj^eoie  for  them 
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whereby  the  pUdntiffB  were  injured  and  deprlTed  of  great  praflta .  On  demorrar,  hold  thaft 
BO  legal  oanae  'of  action  was  discioeed.  the  court  sajs  *  '*The  dedaraUon  cfaaigea,  tai 
effect,  that  the  acte  were  done  from  bad  inativa  In  the  defendants.  This,  we  think,  is  not 
enou^ .  Motive  alone  is  not  enough  to  render  the  defendantR  liable  for  doing  thesA  acts« 
which  they  had  a  right  to  do.  It  is  too  well  settled  to  need  authority  that  malice  alone 
wiU  not  sustain  an  action  for  a  vexatious  suit.** 

fVheaUey  ▼.  Bough,  S5  Penn.  St.  528,  contains  a  learned  review  of  the  doctrine,  but  sim- 
ply decides  that  where  a  spring  depends  for  its  supply  upon  percolations  through  the  land 
cC  the  owner  above,  and  in  the  use  of  his  land  for  mining  or  other  lawful  purposes  the 


,b^ff^  ||l,de|*ro3B0(^  sucIk  owner  If^aotJlahU  Cor  ^he,in|i|r7«  ppless  it  was  occasioned  by 
B^^ycyQi*/iJ|pljgpueB.;  T&iscaw1allnr0roo^it(>(Snpc!(^it;as*thibremarkisrihir^^^ 
'  lit  Itoath  *v.*  Df&dOt  4)  Odtai.  M^  tb9»plaDiGft  IhJUf  ^  }ilrls|Hl  ^  reeenroir,  made  by  ex- 
cavating the  ground  a  few  feet  below  the  surface,  into  which  water  flowed  by  percolation, 
and  stood  in  suiBctent  quantity  for  the  use  of  his  cattle,  but  never  roSe  to  a  level  with  the 
adjoining  land.  At  a  short  distance  he  made  another  excavation,  calling  It  a  well,  in 
which  the  water  stcxKl  somewhat  higher,  but  never  overflowed  By  means  of  a  syphon  he 
brought  the  water  from  the  well  into  a  dstem,  firom  which  he  used  and  distributed  it.  The 
defendant  afterward  made  an  excavation  on  his  own  ground,  in  which  water  stood ,  the 
ooosequence  of  which  was  that  the  water  did  not  rise  high  enough  in  pLaintUTs  well  to  pass 
into  his  dstem.  Defendant  noted  for  his  own  advantage  without  any  intent  to  injure  the 
plaintiff.  On  a  bill  to  restrain  thedefendant  from  thus  using  the  water,  held,  that  the  plain- 
tiff, by  his  prior  use  of  water,  underground,  acquired  no  exclusive  right  therein,  as  found 
in  or  on  defendants*  land ;  the  law  of  snifsce  streams  not  being  applicable.  This  case 
.therefore  Is  not  in  point. 

In  Ccurmn  ▼.  Weatem  RaUroad  Oi.,8  Orsy,  488,  the  defendant  havtngerected  a  fenceoo 
.its  own  land,  to  keep  the  snow  from  being  blown  upon  its  road  was  held  not  liable  for 
damages  occasioned  hy  a  consequent  accumulation  of  snow  on  the  plalntiff*s  land  on  the 
other  side  of  the  fence  The  court  said  :  "The  plaintiff  does  not  allege  or  offer  to  prove 
that  the  defendants,  in  erecting  the  fence,  acted  wantonly,  negligently,  or  maliciously,  or 
with  any  other  purpose  of  inflicting  injury  on  him  or  his  property.'**  Thisosas  is  there- 
fore In  point  only  infsrentlally. 

In  Bowland  v.  VineenU  K)  Mete.  871,  an  owner  of  land  made  an  excavation  on  it,  within 
.  a  foot  or  two  of  a  public  street,  and  used  no  precaution  to  prevent  passers  from  falling  Into 
It.    A  person  passing  along  the  street  In  the  night  fell  into  it  and  was  injured.    Held,  that 
the  owner  was  not  liable  therefor.    The  court  say,  **  There  Is  no  pretense  that  the  defend- 
ant was  actuated  by  malice.**    This  again  Is  only  inferentially  in  point. 

Parker  v.  Boetua  A  Maine  BaXtroad^  3  Cush.  107,  does  not  touch  the  subject  of  malice, 
but  simply  holds  that  if  in  consequence  of  an  excavation  made  for  a  railroad,  the  water  of 
a  well  on  an  estate  adjoining,  but  not  crossed  by  the  railroad,  is  drawn  off  and  the  wdl 
thereby  rendered  dry  and  useless,  the  owner  of  the  estate  will  be  entitled  to  recover  dama> 
ges  therefor,  In  the  same  manner  as  for  land,  etc.,  taken  \sj  the  railroad. 

In  Qreentleaf  v.  PVanois,  18  Pick.  117,  the  trial  court  Aeld,  that  in  the  absence  of  all  rights 
aoquired  by  grant  or  adverM  user  for  twenty  years,  the  owner  of  land  may  dig  a  well  on 
any  part  th^^rmrf  ^  nirt^thstandtng  hit  tJifrrft^y  dimlnishfrs  the  water  in  his  neighbor*s  welU 
unless  he  does  so  for  the  purpose  of  injuring  his  neighbor,  and  not  for  the  purpose  of  ob- 
taining water  for  his  own  use ;  but  if  he  thus  dig  his  well  for  the  purpose  of  aooommodafe- 
ing  himself  with  water,  he  Is  not  liable  for  so  doing,  even  if  he  at  the  same  time  entertains 
hostility  toward  his  nelfl^bor  and  desires  to  injure  him,  and  these  feelinge  are  thereby  grat- 
ifled.  This  was  approved,  the  court  ssylng,  "These  rights  should  not  be  exerrissd  from 
maUce.**  The  case  therefore  Is  not  strictly  in  point  against  the  principal  case,  even  if  it  d< 
not  rather  tend  to  suport  it. 

Bnvwn  v.  lUixie^  95  Conn  588.  was  an  action  for  corrupting  the  water  of  a  wdl  Iqr  m< 
of  noxious  matter  placed  by  defendant  on  his  adjoining  land  and  near  the  well,  which  wae 
in  part  washed  by  rains  along  the  surface  of  the  ground  into  the  well,  and  In  part  soaked 
Into  the  ground  and  found  its  way  Into  the  well  under  the  surface.  The  defendant  claimed 
that  be  was  not  liable  for  the  oorraption  of.  the  snbterrsneous  currents,  but  gave  no  evi- 
dence to  show  that  the  injury  was  thus  produced  rather  than  by  direct  soaking  into  the 
wen.    Hie  plaintiff  had  given  him  notice  of  the  effect.    The  court  charged  that  If  the  In- 
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>gur7  was  eifeeted  by  oomiptton  of  the  subterranoouB  cuirenta,  defendant  would  be  liable 
after  the  notioe,  for  a  oontinuanoe  of  the  injury,  if  he  could  have  prevented  it  by  reuona- 
ble  care  and  means.  This  charge  was  held  correct  by  one  Judge,  and  two  others  held  upon 
the  evidence  that  if  erroneous  (upon  which  they  expressed  no  opinion),  it  was  of  no  prao- 
tioal  importance.    Vhis  <i^se'.iR  ndt an  authority'  for  the,  j^aintill.  '    .< '  / 

StnUh  V.  Adoma,  6  Pai.  435,  was  a  case  of  unlawful  diversion  of  subterranean  water,  and 
so  far  as  it  is  in  point,  Is  disapproved  in  TruUees  of  Delhi  v.  Yffumnns^  60  Barb.  816. 
Carhart  v.  ^luburn  QaihUifiU.  Co.  was  a  case  of  unlawful  corruption  of  a  running  stream  of 
water, .  Ferrm^  .v»  ManhaO^  SI  Darb.  40B,  was  a  case  of  lateiul  support  ot  land.  S^u^a 
V.  Beaver,  84  Barb.  652,  was  a  case  of  unlawful  cutting  of  a  line  tree  tn  Hay  v.  0>h  e$ 
(A>. ,  2  Const.  150,  it  was  held  that  where  one  blasts  with  gunpowder  on  h|s  own  land,  an4 
r.,cks  are  thereby  thrown  on  his  neighbor*s  land,  to  its  injury,  he  is  liable  without  proof  of 
negligence.  The  reason  of  this  holding  Is  thus  pointed  out  tn  Luau  v.  Buchanan :  '*The 
acts  of  the  defendant  In  casting  the  rocks  upon  plalntifTs  premises  were  direct  and  imme> 
diate .  Tba  damage  was  the  necessary  consequence  of  Just  what  the  defendant  was  doings 
and  it  was  Just  as  liable  aa  if  it  had  caused  the  rocks  to  be  taken  by  hand,  or  any  other 
and  thrown  directly  upon  plaintlflTs  hmd.'*  PUlcy  v.  Clorfc,  85  K.  T.  S90,  was  a 
of  unlawful  interferenco  with  the  flow  of  a  stream. 

In  Mahim  v.  Brtjwn,  18  Wend.  961,  the  doctrine  of  the  prlndpal  case  vrna  applied  to  the 
sreetion  of  a  high  fence  roaUdoosly  erected  on  the  defendant's  land,  without  henellt  or 
advantage  to  him,  but  merely  to  annoy  and  Injure  the  plaintiff,  and  obstruct  her  air  and 
Vl^t. 

In  an  article  by  Judge  Ooolbt,  In  the  Siwthem  Law  Revtew^  on  Incidental  Injuries  from 
the  exercise  of  Lawful  Rights  (14  Alb.  L.  J.  61),  he  says :  *'  An  act  which  does  not  amount 
to  a  legal  iojuiy  cannot  be  actionable  because  it  Is  done  with  a  *  bad  Intent.*  This  remark 
was  made  In  a  case  where  a  landlord  waschaiged  with  having  maliciously  distrained  for 
more  rent  than  was  due  to  him,  but  it  was  only  the  statement  of  a  principle  that  Is  as  old 
aa  the  oommon  biw.**  Citing  Stovensort  v.  Neumhtmit  18  C.  B.  S8S,  sip7 ;  F^oyd  v.  Barheri 
IS  Oo. » ;  Snawbatt  v  AfueJU  Comb.  116  ;  Taylor  v.  Henniker,  IS  Ad.  A  El.  488 ;  Heald  v. 
Corev,  11  C.  B.  W8;  iUtiton  v.  .\/yer$^  46  N.  T.  511 ;  Coixinhoven  v.  Hart,  81  Penn.  St. 
801 ;  Jenkins  ▼.  Fowler,  94  fcl.  808 ;  Fittder  v.  Jenlrinit,  28  Id.  176;  Glendrm  Iron  Oo.  ▼. 
UMer.  75  id.  467 :  Smith  v.  Johnmm,  76  id.  191.  In  Hunt  v.  SlmondB,  10  Mo.  588,  the  plain- 
tiff declared  against  insurance  olOoers  for  maliciously  conspiring  to  refuse  insurance  on 
his  property,  to  his  injury.  Held,  that  as  he  held  no  legal  right  to  demand  to  be  Insured 
by  them,  they  had  a  right  to  reftise,  and  whether  th^  did  so  from  good  or  from  bad  mo- 
tives was  of  no  legal  importance.  In  Smith  v.  Johimn,  supra,  it  was  held  that  If  one  m». 
Hdoody  throw  down  afenoe  erected  as  a  boundary  fence,  but  on  his  side  the  line,  this  isno^ 
wrong,  for  the  other  was  a  trespasser  in  building  it.  80,  In  Jenkins  v.  Fbu^Icr  and  Fituier 
V.  Jsfiktns,  supra,  Aeld,  that  no  action  lies  for  maUdoualy  throwing  down  fences  put  up 
through  ODe*s  land  to  maiic  the  lines  of  a  road  never  lawfully  laid  out.  80,  in  Olendim  Iron 
Wnrke  v.  Uhkr,  mtpra,  hdd  that  no  action  lies  for  maliciously  adopting  a  trade-mark  to  the 
iajory  of  the  plaintiff  who  had  no  exclusive  right  to  It.  In  .<lubum,  etc.  Plank  Ritad 
Co.  V.  Douglasi,  0  N.  T.  444,  460,  It  was  held  that  no  action  for  throwing  open  one*9 
land  to  the  paMio.  so  that  thsy  may  by  passing  over  it  avoid  a  toll  gate.  In  this  case 
SiLDBir.  J.,  says:  **  Independent  of  authority,  if  a  malignant  motive  Is  sufllelent  to  make 
a  man*s  dealin^i  with  his  own  property,  when  accompanied  by  damages  to  another, 
acthmahie.  where  Is  the  principle  to  stop  f  For  instance,  if  a  man  sets  up  a  trade,  not 
with  a  view  to  his  own  profit,  but  solely  to  Injure  one  already  In  the  same  trade,  how  can 
the  case  be  distinguished  In  principle  from  this  ?  So,  if  one  compels  his  debtor  to  pay, 
not  beeanea  he  wants  the  mon^,  but  that  the  latter  may  call  upon  his  debtor  and  thus 
luin  him ;  or  if  one  who  holds  stock  In  an  Incorporated  company,  with  a  view  to  depre- 
ciMtettie  stock  and  thus  Injure  some  other  holder,  throws  his  stock  upon  the  market  and 
sells  at  a  great  saerllloe ;  would  not  these  cases  fall  within  the  same  principle  f  and  yet 
no  one  would  contend  that  an  action  would  lie  in  these  or  similar  cases.** 

The  gist  of  this  matter  Is  admirably  expressed  by  Blaoe,  J . ,  in  Jenkins  v.  Vender ,  gupra : 
"Malicious  motives  make  a  bad  act  worse,  but  they  cannot  make  that  a  wrong  which  Id 
ilB  own  essence  is  lawful.**  Aswassaid  tnMnhnnw.  Broiofi,  nupro.*  "*  The  reftisal  ordla- 
eootlnuance  of  aftkvor  gives  no  cause  of  action.**  This  last  Idea  Is  recognised  in  Old  Col- 
siwiiaaroad  V.  Mfller,  125  Mass.  l,pasL    8ee,also,0oo^y  on  TOrta,  688-601. 


J04  NEW  YORK, 


Weeks  t.  N.  T.,  N.  H.  ft  H.  R.  R.  Oow 


WiiKB  T.  N.  Y.,  N.  H.  ft  H.  B.  B.  Oo. 

(n  N.  T.  80.) 

Ifegiiffinee^^  rti&road  wmpanjf-^rMwff  of  patminger  h^  Mrd  imtimm. 

The  plaintiff  wae  a  paaaenger  on  a  railway  train.  On  its  arrival  in  New 
York  citj,  the  ears  were  disconnected  and  drawn  by  horses,  and  the  car  in 
which  plaintiff  was  riding  was  left  standing  alone,  with  no  employee  of 
the  defendant  in  charge  of  it.  While  there,  persons,  not  passengers  nor 
employees,  robbed  him  of  $16,000  bonds  which  he  had  about  him.  In  an 
action  to  recover  the  value  of  the  bonds,  hM^  that  they  were  not  a  part  of 
the  property  the  risk  of  which  he  could  impose  on  the  defendant,  without 
notice  to  or  knowledge  by  them  that  he  was  carrying  them ;  and  thus  could 
not  be  considered  in  fixing  the  damages  for  which  they  were  liable  by  reason 
of  their  negligent  failure  to  protect  his  person,    (8u  note,  p,  lid.) 

ACTION  for  negligence.  The  plaintiff  was  a  passenger  on  one 
of  defendant's  trains  from  New  Haven  to  New  York,  which 
arrived  in  New  York  early  in  the  morning.  The  cars  were  detached 
at  Forty-se6ond  street,  and  drawn  down  to  the  depot  by  horse- 
power. The  car  which  plaintiff  was  in,  was  left  in  Fourth  avenue, 
.unprotected  by  any  employee  of  the  company.  Three  men  entered 
the  car,  and  forcibly  took  from  his  person,  and  carried  away,  a 
package  of  United  States  bonds  of  the  value  of  $16,000.  Plaintiff 
demanded  judgment  for  $16,000,  with  interest,  besides  costs. 
Defendant's  counsel  moved  to  dismiss  the  oomplaint  at  the  close  of 
plaintiff's  evidence,  and  at  the  close  of  all  the  evidence,  upon  the 
following  grounds: 

^^  That  there  is  no  evidence  to  carry  the  case  to  the  jury.  That 
the  injury  and  grievance  which  the  plaintiff  oomplains  of  is  too 
remote  to  charge  the  defendant  with  damages. 

^'  That  the  assault  upon  the  plaintiff  could  not  have  been  fore- 
seen, and  was  not  the  reasonable  or  probable  consequence  of  any 
omission  of  duty  on  the  part  of  the  defendant  or  its  agents,  and 
•that  there  was,  under  the  circumstances  of  the  case,  no  reason  to 
have  apprehended  any  such  attack  upon  the  plaintiff.  That  noth- 
ing was  brought  home  to  the  knowledge  of  the  defendant  or  its 
•agents,  from  which  such  attack  could  have  been  reasonably  inferred, 
and  that,  under  all  the  circumstances  of  the  case,  the  plaintiff  has 
no  legal  grounds  for  recovery  against  the  defendant" 
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The  motion  was  denied,  and  coansel  duly  excepted. 

The  court  submitted  the  question  of  negligence  to  the  jniy,  and 
charged  that  if  they  found  for  plaintiff,  'Hhe  amount  would  bo 
tl6,685.47,  that  being  the  value  of  the  bonds  and  interest  as  stipu- 
lated between  the  counsel  for  the  parties  on  trial."  The  jury  ren- 
dered a  verdict  for  the  amount  specified. 

This  was  set  aside  at  General  Term,  and  plaintiff  appealed. 

Luther  R.  Marshy  for  appellant  A  railroad  company  is  liable  to 
a  passenger  for  any  injury  resulting  from  violence  against  which  it 
should  have  guarded,  whether  commg  from  passengers  or  outsiders. 
P.  F.W.  it  a  R.  R.Co.  v.  fftndsy  63  Penn.  St  612;  7  Am.  L.  Reg. 
(N.  S.)  14;  Flint  v.  N.  d  N.  Y.  TV.  Co.,  6  Blatchf.  168;  34  Conn.  564; 
Redf.  on  Carriers,  §§  363,  366;  PtUfuitn  v.  Seventh  Ave.  R.  R.  Co.^ 
56  N.  Y.  108;  14  Am.  Rep.  190  ;  P.  £  C.  R.  R.  Co.  v.  Pxlhw,  76 
Penn.  St.  610;  Pitte.  F,,  d  W.  di  C.  R.  R.  v.  Hinds,  3  P.  F.  S  612; 
N.  0.  d  St.  L.  RR.  Co.  v.  Burke,  63  Miss.  200;  24  Am.  Rep.  689. 

Calvin  O.  ChUdy  for  respondent 

FoLOEB,  J.  [After  discussing  the  question  of  the  fprm  of  the 
action.]  We  must  treat  the  action  as  the  court  and  counsel  treated 
it  at  the  trial,  and  for  aught  that  appears  upon  the  record,  as  it 
was  treated  at  the  (General  Term,  as  one  to  recover  of  the  defend- 
ants the  value  of  the  bonds  lost  and  never  restored. 

Then  the  case  is  this:  The  plaintiff  bought  of  the  defendant  the 
ordinary  passage  ticket,  and  paid  for  it  the  usual  price.  By  that 
act  the  defendant  assumed  to  him  the  duty  of  carrying  him  and 
his  ordinary  baggage  —  that  is,  bis  ordinary  clothing,  articles  of 
personal  convenience,  usual  ornaments,  and  money  for  his  personal 
expenses.  He  earned  in  his  clothing,  upon  his  person,  without 
the  knowledge  of  the  defendant,  without  any  notice  to  it,  as  mat- 
ter of  fact  solely  in  his  own  care  and  custody,  a  package  of  nego- 
tiable securities  of  much  yalue.  These  securities  were  taken  from 
him,  in  the  car  of  the  defendant,  by  the  violence  of  men  who  had 
no  connection  with  the  defendant,  and  whose  presence  upon  the 
ear  was  not  known  to  the  defendant,  though  it  might  have  been; 
and  the  jury  have  found  that  he  was  not  gailty  of  negligence  con- 
tributing to  his  loss,  and  that  the  defendant  was  guilty  of  negli- 
gmoe  in  not  caring  for  the  protection  of  the  plaintiff  from  violence 
Vol.  XXVIII  — 14 
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while  on  its  car,  and  that  because  of  that  negligence  the  robbery 
took  place. 

If  the  claim  of  the  plaintifF  is  to  be  sastained,  it  mast  be  held 
that,  from  the  circumstances  of  the  case,  the  defendants  owed  such 
duty  to  the  plaintifF  as  that  it  was  an  insurer  of  the  safe  carriage 
of  his  secunties,  in  the  mode  of  carriage  adopted  by  him,  and  for 
no  greater  consideration  than  the  usual  price  or  compensation  paid 
by  any  passenger  on  its  vehicles,  and  without  knowledge  or  notice 
that  he  had  them  upon  his  person. 

The  mind  conversant  with  legal  topics,  and  wont  to  look  at  the 
consequences  of  the  laying  down  of  a  rule  of  law,  and  the  lengths 
to  which  it  may  logically  be  carried,  does  not  readily  yield  assent 
to  that  proposition,  and  inquires  upon  what  principle  the  liability 
of  the  defendant  is  sought  to  be  established.  It  is  apparent  that 
if  the  carrier  is  liable  in  such  case  for  a  loss  by  robbery,  it  is  liable 
also  for  a  loss  by  theft  by  strangers  (see  Abbott  t.  Bradstr$ety  55  Me. 
530);  or  for  loss  resulting  from  negligence  in  any  way,  no  matter 
what  the  character  of  the  valuables,  or  the  amount  of  them  borne 
upon  the  person,  and  in  the  sole  care  and  custody  of  the  passenger. 
It  is  then  seen  that  the  carrier  of  passengers,  against  its  will,  with 
no  knowledge  or  notice  of  the  charge  and  risk  upon  it,  becomes 
more  in  fact  than  a  carrier  of  passengers;  it  becomes  an  ^'express ^* 
carrier  of  packages  of  value.  It  becomes  such '^ express"  carrier 
with  unusual  burdens.  It  is  without  knowledge  of  the  value  for 
which  it  is  liable.  It  is  not  given  the  custody  of  the  package.  It 
is  liable  to  be  the  subject  of  false  lEind  fraudulent  claims  of  indi- 
viduals; and  of  false  and  collusive  claims  of  conspirators;  and  the 
victim  of  wicked  plans,  sustained  by  made-up  testimony.  This, 
perhaps,  partakes  of  the  argument  ab  inconvenientu  But  it  is  a 
maxim:  Argumentum  ab  inconveni&nti  plurimum  valet  in  lege, 
Oood  authority  says  that  arguments,  in  doubtful  cases,  drawn  from 
inconvenience,  are  of  great  weight.  Per  Heath,  J.,  Steel  ▼. 
Houghton  et  ux.y  1  H.  Bl  51-61;  Doe  ex  dem,  v.  Acklam^  2  B.  &  C. 
779-798;  per  Dallas,  J.,  Deatie  v.  Clayton,  7  Taunt.  489-^27. 
And  this  argument  is  worthy  of  notice  in  this  case  against  a  car- 
rier of  passengers  only,  for  it  was  in  use  in  olden  time  against  a 
carrier  of  goods,  to  found  the  law  of  his  duty  and  liability.  The 
earner  of  goods  is  now  held  liable  for  the  loss  of  goods  stolen 
from  him,  though  without  his  negligence.  The  rigor  of  the  law 
in  this  respect  anses  from  reasons  of  public  policy  (which   ur 
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another  phrase  for  public  oonTenienoe),  and  to  prevent  the  combi- 
nations that  might  be  made  with  thieves  and  robbers.  Schieffelin 
V.  Harvej/y  6  Johns.  170-177,  and  cases  there  cited.  It  would  seem 
that  it  should  have  another  side,  too,  and  be  applied  in  favor  of  a 
carrier  of  passengers  to  protect  him  from  risks  which  he  has  not 
knowingly  assumed.  And  as  is  well  said,  at  Oeneral  Term,  **  the 
rule  limiting  the  liability  of  the  carrier  to  a  reasonable  amount  of 
money  to  meet  the  expenses  and  conveniences  of  the  traveller 
would  be  so  completely  evaded  as  to  be  practically  nullified."  The 
inquiry  for  a  principle  for  the  proposition  of  the  plaintifF  to  rest 
upon  is  made  with  more  doubt  of  a  convincing  answer*  for  the 
reason  that  there  is  a  principle  at  the  foot  of  the  obligation  or  duty 
of  a  common  carrier,  which  seems  adverse  to  the  right  of  action 
of  the  plaintiff.  A  common  carrier  is  bound,  in  that  his  occupa- 
tion is  in  its  nature  a  public  one,  to  carry  all  that  is  offered  to  him 
for  carriage  in  the  line  of  his  particular  branch  of  service.  For 
this  he  has  a  right  to  demand  a  reasonable  compensation.  The 
amount  of  that  compensation  must  in  reason  vary,  as  the  amount 
of  risk  which  he  takes  is  varied.  And  he  who  employs  the  carrier 
is  bound  not  to  conceal  from  him  the  facts  in  his  case,  which 
materially  increase  that  risk.  Pardee  v. Drew,26  Wend.  459.  And 
if  he  does  conceal,  it  is  a  fraud  upon  the  carrier  if  he  is  to  be  sub- 
ject to  a  liability  so  much  greater  than  he  contracts  for,  or  than  he 
ic  bound  to  suppose  is  assumed  by  him.  Sewall  v.  AUen^  6  Wend.  335; 
;wr  Chancellob,  p.  349;  First Nafl  Bk.  Gree^ifield  v.  M,  4k  C.  R.  R. 
Co.,  20  Ohio  St  259.  Now,  it  is  apparent  that  the  defendants  would 
not  have  engaged  with  the  plaintiff  to  carry  safely  those  securities, 
left  upon  his  person  and  solely  in  his  custody,  at  no  more  than  the 
usual  rate  of  compensation  for  the  carriage  of  a  passenger  and  his 
ordinary  baggage  and  travelling  paraphernalia.  And  inasmuch  as  it 
would  not,  and  could  not  have  been  compelled  to  have  so  engaged, 
without  an  increase  of  remuneration,  it  follows  that  taking  him 
with  the  valuable  securities  with  which  he  was  indued,  it,  in  igno- 
rance and  unnotified  thereof,  owed  him  no  duty  as  a  general  rule 
of  its  occupation  to  give  to  him  and  his  property  more  than  the 
usual  care  demandable  from  it  by  any  passenger.  In  such  case,  in 
legal  contemplation,  the  thing  of  value  is  not  in  the  charge  of  the 
carrier  as  such,  and  he  has  made  no  contract  and  entered  into  no 
duty  in  regard  to  it  This  is  upon  the  assumption,  for  the  pur- 
poses of  the  case,  that,  though  as  to  the  plaintiff  it  was  a  carrier 
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of  passengers  only,  it  might  be  compelled  to  take  the  charge,  for 
the  journey,  of  articles  not  a  part  of  a  passenger's  ordinary  bag- 
gage and  equipment,  and  yet  of  high  ralue.  It  is  at  least  doubt- 
ful whether,  had  the  plaintifF  given  the  defendant  notice  of  his 
intention  of  carrying  with  him  these  securities  of  value,  it  could 
have  been  compelled  to  have  undertaken  the  safe  carriage  and  sure 
delivery  of  them,  or  that  it  was  any  part  of  its  duty  so  to  do. 
Sewatt  V.  AUen,  6  Wend.  385. 

The  plaintiff  seeks  to  base  the  right  to  recover  of  the  defendant 
upon  the  ground  that  it  was  bonnd  to  protect  the  passengers  in 
its  cars  from  open  invasion,  and  forcible  assault,  injury  and  rob- 
bery. We  do  not  need  to  deny  this  proposition  here.  We  need  not 
shrink  nor  stretch  the  rule  laid  down  in  Putnam  v.  B'way  <t  S&v* 
enih  Ave.  R.  R.  Co.,  55  N.  Y.  108 ;  s.  o.,  14  Am.  Rep.  190.  A 
carrier  of  passengers  is  bound  to  exercise  the  utmost  vigilance  in 
maintaining  order  and  guarding  his  passengeis  against  violence. 
Id.  But  if  he  neglects  to  do  so,  for  what  is  he  liable  f  His  lia- 
bility arises  upon  contract,  expressly  made  or  implied  from  his 
duty ;  or  from  the  duty  of  his  employment,  public  in  its  nature. 
It  is  plain  that  the  plaintiff  and  defendant  here  made  no  express 
contract  in  relation  to  these  securities.  Wliatever  contract  the 
sale  and  purchase  of  a  passenger  ticket  expresses,  it  does  not  make 
a  contract  which  was  not  in  the  mind  of  both  parties,  or  imputa- 
ble to  them  by  law.  We  have  shown  that  the  law  does  not  impute 
a  contract  to  carry  for  a  passenger  other  goods  than  ordinary  bag- 
gage ;  and  as  the  defendant  had  no  knowledge  or  notice  of  these 
securities,  it  could  not  have  had  intention  to  engage  for  the  carriage 
and  delivery  of  them.  If  the  pliuntiff  is  to  reoover,  it  must  be  ex 
delicto^  upon  the  duty  of  defendant.  A  public  carrier  of  goods  is 
bound  to  vigilance,  and  may  set  up  as  an  excuse  for  want  of  safe 
carriage  and  sure  delivery  nothing  but  an  exempting  act  of  the 
shipper,  an  act  of  Gk>d,  or  of  the  public  enemy.  Yet  if  the  ship- 
per conceal  from  the  carrier,  or  fail  to  notify  him,  that  in  a  pack- 
age of  mean  appearance  is  placed  an  article  of  great  value,  the 
ordinary  negligence  of  the  carrier  may  sustain  a  judgment  for 
what  a  passenger  usually  carries,  but  will  not  warrant  a  recovery 
by  the  shipper  of  the  worth  of  his  property  of  great  price.  J/tZst 
V.  CaitU,  6  Bing.  748.  The  carrier  of  goods,  in  the  absence  of 
express  agreement,  is  liable,  by  reason  of  his  negligence,  for  dam- 
ages to  such  amount  as  would  ordinarily  be  expected  to  result  there- 
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from.  So,  though  a  carrier  of  passengers  is  bound  to  gnard  one 
going  in  his  vehicle  from  violence,  the  damages  he  must  pay,  if  he 
neglects  his  dnty,  are  such  as  would  ordinarily  result  therefram, 
as  would  naturally  be  contemplated  by  the  parties  on  making 
their  contract,  or  assuming  their  relative  rights  and  obligations. 
Such  a  carrier  is  bound  to  take  the  passenger,  and  to  carry  together 
with  him  his  luggage,  reasonable  in  size  and  weight,  and  in  kind 
and  value  of  the  articles  filling  it,  such  as  is  naturally  and  usually 
required  by  a  passenger,  and  reasonable  for  his  personal  use  while 
on  the  way  or  at  his  place  of  destination.  Should  that  luggage  be 
lost  by  the  carrier,  or  misdelivered,  or  stolen  from  him,  though 
it  may  contain  large  sums  of  money  or  articles  of  great  value,  or 
things  not  destined  for  personal  use,  the  carrier  is  not  however 
liable  for  them,  but  for  so  much  of  the  contents  as  falls  within  the 
classification  we  have  given  above.  In  the  same  way  (though  we 
do  not  pass  authoritatively  upon  it),  should  a  passenger  be  assailed 
in  the  vehicle  of  the  carrier  in  such  circumstances  as  that  it  was 
a  breach  of  the  duty  of  the  latter,  that  failed  to  protect  the  former 
from  violence,  and  should  he  be  robbed  of  portions  of  his  clothings 
or  usual  and  reasonable  articles  of  personal  ornament,  his  watch, 
or  his  purse  with  the  money  for  his  travelling  and  other  personal 
expenses,  it  may  be  that  the  carrier  would  be  liable  for  the  loss 
which  its  passenger  had  sustained.  But  if  the  passenger  had  seen 
fit  privately  to  place  and  carry  upon  his  person  securities  or 
articles  of  great  value  not  falling  within  the  above  category,  with- 
out the  knowledge  of,  or  notice  to  the  carrier,  and  in  the  melee 
they  should  be  lost  or  stolen,  the  latter  is  not  liable  for  them. 
He  has  entered  into  no  especial  contract  to  carry  and  deliver  them. 
He  owes  no  duty  in  regard  to  them,  by  reason  of  his  public 
calling  that  is  not  fulfilled,  so  long  as  he  is  free  from  gross 
negligence  and  fraud.  The  absence  of  notice  to  him  of  the  pur- 
pose to  carry  them  has  prevented  him  from  exacting  a  reasonable 
compensation  for  the  carriage ;  and  what  is  more,  from  making 
provisions  for  safety  in  measure  with  the  increase  of  the  hazard 
incurred*  For  the  carriage  of  himself,  his  watch,  his  purse,  and 
the  like,  the  passenger  does,  perhaps,  make  contract  with  the 
carrier ;  or  so  does  set  in  operation  the  duty  of  the  latter,  when 
he  buys  his  ticket  or  takes  his  passage  ;  and  does,  it  may  be,  legally 
demand  of  him  a  oare  and  diligence  up  to  the  needs  of  the 
baiard,  and  render  him  liable  for  such  damage  as  is  in  the  con- 
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templation  of  the  contract  or  the  scope  of  the  duty.  We  have 
of  late,  at  some  length,  considered  some  questions  having  an 
intimate  relation  with  this,  and  refer  to  that  case  for  some  author- 
ities. Magntn  v.  Dinsmore,  62  N.  Y.  35;  s.  c,  20  Am.  Rep.  442. 
The  learned  counsel  for  the  appellant  concedes  and  contends  that 
the  property  stolen  in  this  case  is  not  to  be  considered  as  baggage, 
or  to  be  governed  by  the  rules  which  have  been  laid  down  as  to  the 
loss  of  that  and  liability  therefor.  He  puts  the  right  to  recover 
upon  the  duty  of  the  carrier  to  protect  the  person  of  the  passenger 
from  violence.  Is  it  logical  to  say  that  the  defendant  is  not  liable 
for  the  loss  of  these  securities  as  baggage,  or  as  goods,  wares  and 
merchandise;  that  is,  that  the  presence  of  them  in  the  car  in  the 
character  of  a  valuable  thing  did  not  create  a  duty  as  to  them,  but 
that,  by  the  fact  of  their  being  on  the  person  of  the  plaintifF  in 
the  car,  there  arose  from  the  duty  to  care  for  his  person  a  duty  to 
care  for  them?  They  were  nothing  else  on  his  person  than  ofF  of  it. 
They  did  not  become  a  part  of  his  person,  and  thus  evoke  a  duty  to 
care  for  them  as  a  part  thereof.  They  were  still  property,  extraor- 
dinarily in  the  vehicle  of  the  defendants.  Nor  do  we  see  how  the 
fact,  that  the  loss  occurred  through  violence  to  the  person  of  the 
plaintifF  from  other  men,  rather  than  from  accident,  makes  a  dif- 
ference in  the  case.  The  defendants  are  bound  to  protect  the 
plaintiff  from  the  violence  of  a  railway  accident,  as  well  as  from 
the  intentional  violence  of  ruffians  and  rogues.  Would  it  be 
claimed  that  if,  in  the  occurrence  of  a  railway  accident,  these  securi- 
ties had  become  lost  from  the  person  of  the  plaintiff  in  any  of  the 
many  ways  that  may  be  imagined,  with  no  other  human  interven- 
tion than  was  concerned  in  the  accident  itself,  the  defendant 
would  have  been  liable  for  the  loss?  Such  a  case  has  been  adjudi- 
cated in  the  negative,  after  ingenious  argument  and  well-consid- 
ered opinion.  20  Ohio  St,  supra.  To  hold  otherwise,  would  be 
to  extend  the  liability  of  the  carrier  to  a  new  matter,  by  reason  of 
the  human  violence  and  the  injury  therefrom;  making  the  charac- 
ter alone  of  the  act  create  a  new  duty.  The  carrier  of  passengers 
is  liable  for  harm  to  their  persons  from  the  violence  of  intruders, 
when  he  has  been  negligent  in  his  duty  to  protect  from  it  He  is 
liable  for  harm  to  their  property,  where  he  has  been  negligent  in  his 
care  of  it,  if  oonfided  to  his  care,  either  m  fact  or  m  law.  His 
negligence  is  thus  the  ground  of  liability  in  both  eases.  But  the 
proposition  contended  for  would  make  the  neghgenoe,  by  which  vio- 
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lenoe  comee  to  the  person  and  property  of  the  passenger  from  other 
hnman  beings,  far  more  extensive  in  its  consequences  than  the 
negligence  by  which  Tiolence  comes  to  the  person  and  property,  or 
to  the  property  alone,  from  inanimate  things.  We  see  no  reason  for 
this. 

We  have  oonflned  our  consideration  to  the  gronnd  taken  by 
connsel,  with  snch  illastrations  and  arguments  drawn  from  kindred 
topics  as  seemed  profitably  to  bear  upon  the  subject  We  have  not 
thought  it  well  to  rely  upon  a  rule  laid  down  in  Tower  v.  U.  <6  8. 
R,  R,  Co,,  7  Hill,  47;  although  there  the  article  lost  was  a  part  ot 
a  passenger's  clothing,  and  was  taken  by  him  into  the  car  of  the 
defendant  and  kept  in  his  own  custody;  for  the  reason  that  there 
was  in  that  case  no  element  of  violence  to  the  passenger  and  loss  of 
property  thereby,  and  because  the  case  is  also  put  upon  the  negli- 
gence of  the  passenger  in  the  care  of  his  property,  which  we  can- 
not assume  in  this  case. 

There  are  some  cases  cited  by  counsel,  in  which  the  learned 
judges  in  their  opinions  have  used  phrases  to  the  effect  that  the 
carrier  is  liable  for  all  the  injuryy  or  for  any  injvry  sustained. 
Pitch  V.  Norw.  Tr.  Oo.,e  Blatchf.  158;  Putnam  v.  B.  d  Hth  Ave. 
R.  S.,  55  N.  Y.  108,  supra.  In  those  cases  the  cause  of  action 
was  solely  for  injury  to  the  person,  and  the  remarks  were  appropri- 
ate. They  are  not  to  be  applied  to  a  case  of  this  kind.  Like  ^^eyoiy 
other  proposition  laid  down  by  a  judge,  they  ought  to  be  under- 
stood with  particular  reference  to  the  facts  of  the  case  then  before 
the  court.'*  Per  Lord  Ellenborough,  C.  J. ,  Hunter  v.  Prinsep, 
10  East,  392.  It  is  intimated  on  the  points  of  the  learned  counsel 
for  the  appellant,  that  the  jury  might  have  found  that  the  plaintiff 
carried  a  bond  with  which  to  raise  the  money  for  his  journey.  If 
it  is  meant  that  such  a  consideration  as  this  would  require  the 
submission  of  the  case  to  the  jury,  it  suffices  to  say  that  there  is 
no  such  hint  in  the  testimony  upon  the  trial,  and  it  would  not  have 
been  right  for  the  court  to  have  submitted  such  a  question  to  the 
jury. 

From  our  consideration  of  the  case,  it  is  our  judgment  that  the 
valuable  securities  carried  by  the  plaintiff  were  not  a  part  of  the 
property,  which  he  could  in  his  ordinary  relation  of  passenger 
of  the  defendant  bear  about  his  person  at  its  nsk,  and  under  its 
duty  as  a  carrier  to  protect  him  and  his  necessary,  convenient  and 
omsmental,  reasonable,  personal  chattels  and  money;  that  for  that 
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reason  the  valae  of  them  does  not  properly  enter  into  an  estimate 
of  the  damages  with  which  it  shoald  be  chained,  on  a  recoTery  by 
him  against  it  for  not  proteoting  him  from  violence  while  he  was 
rightfully  on  its  car,  it  being  assumed  to  be  guilty  of  negligence 
therein,  and  he  being  taken  as  free  from  contributory  negligence. 
It  was  error,  then,  under  the  circumstances  of  this  case,  to  submit 
any  question  to  the  jury.  The  complaint  should  have  been  dis- 
missed. We  think  that  the  question  we  have  determined  was  fairly 
presented  by  the  motion  to  dismiss  the  complaint,  on  the  ground 
thai  this  ^*  injury  and  grievance  is  too  remote  to  charge  the  defend- 
ant with  damages,''  and  that,  ''  under  all  the  circumstances  of  the 
case,  the  plaintiff  has  no  legal  ground  for  a  recovery  "  against  it. 

The  order  for  a  new  trial  must  be  affirmed,  and  judgment  absolute 
given  for  the  defendant  on  the  stipulation. 

All  concur,  except  Ohuboh,  C.  J.,  absent,  and  Allbk,  J.,  not 
sitting. 

Ord&r  affirmed  and  Judgment  accordingly. 


JIfvra  BT  TBS  BspoxnB.  —  A  nflroad  oompany  is  reflponaible  for  an  uidairfiil  MMwlt 
or  ezoeas  of  foroeon  the  peaaenger  by  Its  employee  acting  in  the  line  of  his  duty.  <?od- 
dard  ▼.  Graiid  lYunk  RaUtoay  Co.  (67  Me.  308),  3  Am.  Sep.  89;  Sherley  ▼.  BUUngB  (B  Bosh, 
147),  8  Am.  Rep.  451;  Bryant  ▼.  Aic/k  (106  Mass.  180),  8  Am.  Bep.  8U;  PoMBenger  BaOroad 
Go.  V.  Tnung  (31  Ohio  St.  518),  8  Am.  Bep.  78;  HiQgimi  t.  WatarvUet  T.  A  RaOroad  Co.  (41 
N.  T.  28),  7  Am.  Bep.  288;  Jatkton  ▼.  Second  Ave.  Raaroad  Co.  (47  N.  Y.  974),  7  Am.  Bep. 
448;  Ranudcn  v.  BottonAAlbcmy  R.  R.  Co.  (104  Mass.  117),  8  Am.  Bep.  90O;  Hannn  ▼. 
Euiropean  A  North  Am.  Railway  Co.  (83  Me.  84),  16  Am.  Bep.  40i ;  MeKinlgy  ▼.  OMeago* 
etc.,  R.  R.  Co.  (44  Iowa,  814),  84  Am.  Bep.  748. 

Bat  not  where  it  Is  outside  the  apparent  scope  of  his  duty.  Iaaa/e»  ▼.  TMrd  Ave.  BoO- 
road  Co.  (47  N.  T.  ISS),  7  Am.  Bep.  418;  lAUle  Miami  R.  R.  Co.  r.  Wetmore  (18  OhioSL 
llOX  2  Am.  Bep.  878;  Brown  v.  Hannibdl  A  St.  J.  R.  JR.  a>.,  68 Mo.  688. 

As  to  the  responsibilitj  of  the  carrier  for  unlawful  assaults  on  paisengei-s  \ty  third  par- 
sons the  cases  are  fewer. 

In  Putnam  r.  Broadway  and  Seventh  Ave.  Railway  Co.  (86  N.  T.  106),  14  Am.  Bep. 
190,  it  was  held  that  a  street  car  conductor  is  not  bound  to  eject  a  psiinnnger  who  addressea 
inwiltlng  remarks  to  hin  f eUow-paaseogers,  althoug^i  he  is  intozloated,  provided  he  re- 
mains quietand  inoffensire  after  being  admonished  by  the  conductor;  and  the  ootnpany  Is 
not  responsible  for  the  results  of  a  sudden,  unlocked  for  and  violent  attack  committed  by 
him'on  a  feUow-paasenger.  Here,  P. ,  accompanied  by  two  ladies,  was  riding  in  a  sUeei 
car,  when  F.,  who  was  intoxicated,  got  upon  the  car  and  made  insulting  remaite  anA 
signs  to  the  ladles.  Tbe  attention  of  the  conductor  was  called  to  this,  and  he  tdd  P.  to  b« 
quiet.  F.  then  made  threats  at  violence  against  P.,  but  in  a  vdoe  so  low  that  the  oon- 
dnctor  did  not  hear  them.  F.  then  went  out  on  the  fkront  platform  and  remained  quid. 
When  thecar  stopped  to  allow  P.  and  the  ladies  to  alight,  F.  seised  the  oar  hook,  ran  to 
the  back  friatfonn,  and  struck  P.  on  the  head,  he  being  on  the  ground  asstsMng  his  oosa- 
panions  to  aUght,  from  which  he  died.    Held,  that  the  company  was  not  Uable. 

In  PttUimrgh,  F.  W  AC.  B.  Oo.  ▼.  filnds,  68  Penn.  St.  613,  a  passenger  was  injured 
by  alarge  body  of  drunken  and  disorderiy  perMms,  who  boarded  the  train  in  deflanne  of 
the  conductor ,  the  Judge  submitted  the  questions  whether  the  conduofeor  aOowed  lmprop«r 
persons,  or  more  persons  than  was  proper,  on  the  train;  and  a  verdict  for  plaintiff 
set  aside,  on  the  ground  that  the  only  question  properiyto  have  been  submitted 
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vhether  he  did  en  In  bis  power  to  quell  the  riot,  end  eject  the  riotera,  end  that  if  he  did 
not,  the  compeny  would  be  liable. 

In  Flint  ▼.   JSifrwieh  A  N,  Y,  Tram,  Co.t  84  Conn.  6M :  d  Blatchf.  168,  drunken  end 
ifoloiai  soldtera  engaged  In  an  altray  on  defendants'  steamboat,  on  a  part  of  the  boat  - 
serigned  to  pessengers,  and  plaintiff  was  suffered  to  enter  the  boet  and  peas  to  that  part 
of  it  during  the  affray,  without  any  warning  from  the  offioerB  of  the  boitt,  and  without  any 
attempt  on  their  part  to  preserve  order  or  remoTe  the  rioters ;  during  the  affray  a  loaded  * 
musket  belonging  to  one  of  the  soldiers  fell  down  and  was  discharged,  and  Injured  the 
plaintiff.    The  judge  of  the  United  States  Circuit  Court  charged  that  ''the  defendants 
were  bound  to  exercise  the  utmost  TigUanoe  In  maintaining  order,  and  guarding  the  pss- 
sengers  sgatnst  riolenoe,  from  whatever  source  arising,  which  might  reasonably  be  antio- 
Ipated.  or  naturally  be  expected  to  occur  in  view  of  all  the  drcumstanoes,  and  of  the  num-  . 
ber  and  character  of  the  persons  on  board.**    Verdict  for  plaintiff. 

In  PUUburah  A  CnnndUoiHe  RaOroad  Oo.  ▼.  POiaw  (78  Psnn.  St.  51Q),  18  Am.  Bep. 
ISM,  a  passenger  on  defendants*  train  was  Injured  through  a  quarrel  between  two  other  ^ 
pessengers,  who  were  drunken.    The  condnctor  witnessed  the  quarrel,  but  refused  to  In- 
terfere .    Hdd,  that  the  defendant  was  presumptively  negligent  and  liable  for  the  Injuty. 

In  New  Orleans,  8L  Liiuta  and  Chieago  RaHroad  On,  ▼.  Bwrke  (fi8  Xiss.  900),  M  Am.  : 
Rep.  9BB,  a  passenger  on  defendants*  car  was  assaulted  Iqr  other  passengers,  and  m>pealed 
to  the  oooduetor  for  protection.  The  conductor,  after  asking  the  assailants  to  desist,  be- 
came frightened,  end  ran  away,  and  made  no  further  effort  to  protect  the  plaintiff,  who 
was  beaten  and  injured.  Held,  that  the  conductor  having  failed  to  use  the  means  at  his 
disposal  to  protect  the  plaintiff,  the  defendants  were  liable,  and  the  assailants  being  d^ 
taidaBts'  servants,  off  duty  at  the  time,  and  afterward  retained  In  defendants*  employ- 
ment, the  defendants  were  held  liable  to  punitive  damages. 

A  coBsnon  eanrier  IS  not  liable  for  the  negligent  destruction  of  monsy  kept  In  the  custody  * 
of  the  fiessengwr  and  carried  by  him,  without  notice  to  the  carrier,  for  a  purpose  unooB- 
Bsoted  wttb  the  expenses  of  the  journey.     Fint  Nat  BH,  cf  GrunJMA  ▼.  MaHetUh 
d€„R.B.  €b^t8Ofak>8t.«0;8.o.,6Am.  Bep.  866. 


OsBXAViA  Fibs  Ivbubahob  Oo.  v.  Mbmphis  ahd  Ohabubiov 

Railboad  Ck>MPAinr. 

(n(  N.  T.  88.) 

Where  good*  are  delivered  to  a  ounler  for  transportation,  and  before  the 
goods  are  shipped  a  bill  of  lading  or  receipt  is  delivered  hj  him  to  the  ship- 
per,  the  latter  is  bound  to  examine  It  and  ascertain  its  contents,  and  if  he 
seoepts  it  without  objection,  he  is  boond  by  its  terms;  he  cannot  set  up 
IgBCvaBce  of  its  contents,  and  resort  cannot  be  had  to  prior  parol  negotla> 
HoBfl  to  vary  theoL* 

AGTION  to  recover  for  loss  and  damage  to  cotton  shipped  by 
defendant's  road  from  Memphis  to  New  York.      On  Feb- 
mary  18,  1868,  at  Memphis,  one  Rossel  was  the  owner  of  406  bales 


Sbodbv  ▼.  Ncfrt!h$mTram,  Oo.  015  ICasB.  804),  15  Am.  Bep.  106;  Grau  t.  Adorns 
018 Mass.  606K  1  Am.  Bep.  121;  MiOUoan  ▼.  imnolaR,  R,  Oo,  CM  Iowa,  181),  14  Am. 
Bsp.  SM;  K^rtdatidr.  DttismofV (88  N.T.  ITl),  80  Am.  Bep.  475. 

Vol.  XXVIII— 16 


114  NEW  YORK, 


G«rmutU  flM  InaoMnce  CSo.  t.  MemphUi  And  CSiArlMtoik  lUOxMid  0(MipM|i 

of  cotton  which  on  that  day  he  delivered  to  defendant,  having 
th^  day  before  orally  agreed  for  the  freight;  and  after  the  de- 
liTery^  but  on  the  same  day,  receiyed  triplicate  billa  of  lading, 
similar  in  form  to  those  which  had  been  ased  on  defendant's 
road  for  cotton  carried  through  by  them  since  December,  1866. 
Bossel  did  business  in  Memphis,  and  on  the  fifteenth  of  January 
previously  had  shipped  over  the  road  cotton  on  a  bill  of  lading 
containing  the  same  clauses  and  stipulations  which  were  in  the 
bills  above  mentioned.  One  of  the  clauses  exempted  defendant 
from  liability  for  damages  by  fire.  On  the  same  day,  after  the 
receipt  by  him  of  the  bills  of  lading,  Bossel  insured  the  cotton 
with  plaintiffs,  by  the  terms  of  which  the  insured  agreed  to  assign 
to  plaintiffs  all  claims  against  the  carriers  for  loss  or  damage  by 
fire.  The  cotton  left  Memphis  the  eighteenth  or  nineteenth  of 
February.  The  cotton  was  damaged  and  in  part  destroyed  by  fire 
while  in  transit.  Bossel  assigned  his  claim  against  defendant  to 
plaintiffs.  The  printed  clauses  and  conditions  of  the  bill  of  lading 
were  not  read  to  him  at  the  time  of  the  delivery  thereof  to  him, 
and  he  did  not  himself  read  them.  He  made  no  objection  to  them 
but  retained  them  until  after  the  fire.  Plaintiff  had  judgment  on 
the  report  of  a  referee,  which  was  reversed  at  General  Term,  and  he 
appealed. 

Samuel  Hand,  for  appellants.  The  exemption  of  the  otmet, 
in  previous  bills  of  lading  received  by  Bossel,  from  liability  for  km 
by  fire,  did  not  affect  the  present  contract  by  parol.  Bcitwiek  v. 
H.  dr  (K  ft.  R.  Co^  46  N.  Y.  713;  Clyde  v.  Gravwr,  54  Penn.  St  261; 
Hill  V.  ft.  ft.  Co.,  8  Hun,  296;  Coffin  v.  K  ft.  Co.y  64  Barb.  379;  66 
N.  Y.  632;  Strohn  v.  ft.  R.  Co.,  21  Wis.  664;  Perry  v.  Thompson^ 
98  Mass.  249.  Even  upon  the  assumption  that  the  bill  of  lading 
was  delivered  on  the  contract  of  shipment,  the  plaintiffs  would  be 
entitled  to  recover.     Hall  v.  R.  ft.  C&e,  13  WaU.  867. 

Edgar  S,  Van  Winkle,  for  respondent 

Bapallo,  J.  The  bill  of  lading  issued  by  the  defendant  for  the 
cotton  in  question  contained  a  clause  exempting  the  defendant 
from  liability  for  damages  by  fire.  If  the  shipper  of  the  cotton 
was  bound  by  the  acceptance  of  this  bill  of  lading  to  the  terme 
therein  contained,  there  could  be  no  recovery  in  this  action.  The 
plaintiffs  claim,  not  in  their  own  right,  but  through  him,  and 
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mbject  to  any  defense  which  would  be  available  against  him.  Hall 
V.  R.  R.  Co'8,  13  Wall.  367.  Where  the  bill  of  lading  contains  a 
clause  exempting  the  carrier  from  loss  by  fire,  there  is  no  liability 
for  such  a  loss,  unless  it  was  occasioned  by  the  negligence  of  the 
carrier.  No  such  negligence  is  alleged  in  the  complaint.  It  ayers 
that  the  cotton  was  in  part  destroyed,  and  in  part  damaged  by  fire, 
and  the  referee  has  distinctly  found  that  the  carrier  was  free  from 
negligence. 

The  only  point,  therefore,  to  be  determined  was,  whether  the 
shipper  was  bound  by  the  terms  of  the  bill  of  lading,  or  whether 
he  had  a  right  to  rely  upon  the  oral  arrangement,  made  the  day 
before  the  deliyery  of  the  goods  to  the  carrier,  by  which  the  price 
of  transportation  was  fixed.  The  referee  found  that  this  oral 
arrangement,  and  not  the  bill  of  lading,  was  the  agreement  under 
which  the  goods  were  shipped,  but  the  Gkneral  Term  reversed  the 
judgment  upon  the  facts. 

As  a  general  rule,  when  goods  are  delivered  to  a  carrier  for  trans- 
portation, and  a  bill  of  lading  or  receipt  is  delivered  to  the  shipper, 
he  IS  bound  to  examine  it  and  ascertain  its  contents;  and  if  he 
accepts  it  without  objection,  he  is  bound  by  its  terms,  and  resort 
cannot  be  had  to  prior  parol  negotiations  to  vary  them.  Lonff  v.  If.  F. 
Central  R,  R.  Co.,  50  N.  Y.  76.  Neither  can  he  set  up  ignorance 
of  its  contents.  Bdger  v.  Dinsmore,  51  id.  166;  s.  o.,  10  Am. 
Bep.  575;  Sleers  v.  Liverpool,  etc.,  3.  S.  Co.,  57  N.  Y.  1;  8.  c,  15  Am. 
Rep.  453;  Maghee  v.  C.  di  A.  R.  R.  Co.,  45  N.  Y.  514;  s.  c,  6  Am. 
Rep.  124 

The  case  of  Bostwick  v.  The  Bait,  di  0.  R.  R.  Co.,  45  N.  Y.  713, 
does  not  depart  from  this  rule.  It  was  exceptional  in  its  circum- 
stances. There  a  complete  verbal  contract  had  been  made  for  the 
transportation  of  the  goods.  They  were  agreed  to  be  carried  by 
''all  rail,"  and  were  delivered  to  the  carrier,  and  actually  sent  off 
on  their  route  under  this  agreement  before  any  bill  of  lading  was 
delivered.  Two  days  after  they  had  been  sent,  a  bill  of  lading  was 
delivered  varying  in  its  terms  from  the  oral  agreement,  and  it  was 
held  that  the  shipper  was  not  bound  by  the  terms  of  this  bill  of 
lading.  Whether  he  read  it  or  not  was  immaterial,  except  upon 
the  question  whether  his  retention  of  it  was  evidence  of  an  actual 
consent  to  vary  the  contract  under  which  he  had  shipped  the  goods. 
He  was  m  no  situation  to  object  to  its  terms,  and  could  not  have 
reclaimed  his  goods.    In  the  present  case  the  bill  of  lading  waa 
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delivered  to  the  shipper^  and  accepted  by  him  the  same  day  the 
goods  were  delivered  to  the  carrier,  and  he  on  the  same  day  effected 
the  insurance,  delivering  the  bill  to  the  party  to  whom  he  applied 
for  insurance.  It  is  not  apparent,  from  the  testimony,  that  the 
goods  had  then  left.  On  the  contrary,  the  General  Term  is  of  opin- 
ion that  they  had  not,  and  that  the  weight  of  the  evidence  was 
that  they  did  not  leave  until  the  next  day.  We  are  not  prepared 
to  dissent  from  their  conclusion.  The  negotiation  for  the  price  of 
transportation  was  on  the  17th  of  February,  1876.  The  goods 
were  delivered  to  the  railroad  company  on  the  eighteenth.  It  was 
the  custom  not  to  deliver  a  bill  of  lading  until  after  the  goods  had 
been  received.  On  the  same  day  the  bill  of  lading  was  delivered. 
It  is  not  shown  that  the  train  on  which  the  cotton  was  shipped 
had  then  left,  or  that  the  defendant  had  lost  the  control  of  his 
goods  and  could  not  have  reclaimed  them,  had  he  objected  to  the 
terms  of  the  bill  of  lading.  The  finding  of  the  referee  is  that  the 
goods  left  on  the  eighteenth  or  nineteenth.  To  take  the  case  out 
of  the  general  rule,  it  was  incumbent  upon  the  plaintiffs  to  show 
the  exceptional  circumstances  which  existed  in  the  case  of  BoBiwiek 
V.  Hie  Bali,  d  Ohio  R,  R.  Co.,  and  this  they  failed  to  do. 

The  order  of  the  General  Term  must  be  affirmed,  and  judgment 
absolute  rendered  for  the  defendant 

All  concur. 

Order  affirmed,  and  Judgment  aeeordimflg. 


WhIXVBT  Y.  BLA.OK  RiTBB  IkSURAKOB  OOMWAJn. 

OSN.  T.m.) 
iiMttfOfiM— voMfMy  —  inereaee  cf  riek, 

AooDditlonin  a  policy  of  fire  insimnoe  avoiding  it  in  caae  the  pmniaaa 
become  "  vacant  and  anoocnpied,"  is  to  be  oonstmed  in  view  of  the  aitna- 
tion  and  chanicter  of  the  property  inanred,  and  the  ordinary  inddeata  and 
C(»tingencle8  affecting  the  use  to  which  it  and  other  property  of  like  i^Vrnv 
ter  similarly  aitoated  is  sabject* 

Where  an  insarance  Is  made  npon  a  aaw-mlll  mn  bj  water>power,  delays 
and  intermptioiiB  incident  to  that  bnalneaB,  such  aa  low  water,  dlmlnlahed 


•B&BOummbu'w.Aarieiabmairm  Co.  (STN.T.asO),  SB  Am.  Bep.  Ill,  and  aola^liit 
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castom,  or  derangement  of  machinery  causing  a  temporary  diocontinuanoe 
of  the  active  ase  of  the  mill,  do  not  come  within  the  terms  of  the  condition, 
il  policy  contained  a  condition  avoiding  it  in  case  the  premisee  "  shall  be  occu- 
pied or  used  so  as  to  increase  the  risk."  At  the  time  of  the  insurance  there 
was  a  planer  in  the  mill,  which  was  used  occasionally  to  plane  lumber  cut 
in  the  mill.  And  this  use  was  continued  after  the  policy  was  issued.  HM^  that 
the  condition  only  prohibited  a  new  and  different  use  from  that  to  which 
the  property  was  applied  when  the  policy  was  issued,  by  which  the  risk  is 
incioaaod,  and  that,  in  the  absence  of  warranty  against  such  use,  or  fraud 
or  concealment,  it  was  immaterial  that  defendant  did  not  know  of  the 
use  of  the  planer,  when  the  policy  was  issued. 

ACTION  on  a  policy  of  fire  insurance.     The  defense  was  an 
alleged  violation  of  conditions.    The  plaintiff  had  a  yerdict 
The  fa^ts  appear  in  the  opinion. 

James  K  StarhucJc,  for  appellant  The  premises  insured  became 
*^  vacant  and  unoccupied."  Keith  v.  Q,  F.  Ins,  Co.,  10  Allen,  228 ; 
Paine  v.  Ag.  Ins.  Co.^  5  N.  Y.  Sup.  619 ;  Harrison  v.  City  P. 
Ins.  Co.,  9  Allen,  231 ;  Wustum  v.  City  F.  Ins.  Co.,  15  Wis.  138.  The 
use  of  a  planer  on  the  premises  increased  the  risk  and  rendered  the 
policy  void.  Webber  v.  E.  R.  Co.,  2  Mete.  147 ;  Mulry  v.  M.  Ins.  Co.^ 
5  Gray,  541 ;  Lyman  v.  State  Ins.  Co.,  14  Allen,  329 ;  Hay  on  Ins.,  §§ 
218, 223, 224, 582;  Merriam  v.  M.  Ins.  Co.,  21  Pick.  162  ;  Mead  v.  iV. 
Ins.  Co^  3  Seld.  530;  WallT.  E.  R.  M.  Ins.  Co.',  id.  370;  Hobby  y.  Dana, 
17  Barb.  Ill ;  Smith  v.  M.  &  T.  F.  Ins.  Co.,  32  N.  Y.  399 ;  Jennings 
V.  Ch.  M.Ins.  Co.,  2  Den.  75, 8  Alb.  L.  J.  308  ;  Appleby  v.  F.  H.  Ins. 
Co.,  45  Barb.  454  ;  Olen  v.  Lewis,  8  Exch.  607  ;  Rice  v.  Tower,  1 
Gray  (Mass.),  426;  Fire  Ass'ny.  Williamson,  26  Penn.  St.  196;  HoweU 
V.  Bait.  Bq.  Ins.  Co.,  16  Md.  377 ;  Curry  v.  Com.  Ins.  Co.,  10  Pick. 
535;  Stetson  v.  Mass.  M.  Ins.  Co.,  4  Mass.  330  ;  Schenck  v.  Mer.  Co. 
M.  Ins.  Co.,  4  Zabr.  447;  ParmeUe  v.  Hoff.  F.  Ins.  Co.,  64  N.  Y.  198; 
OoU  V.  Phmnix  Ins.  Co.,  id.  595. 

Leshs  W.  Russell,  for  respondent. 

Akdbbws,  J.  The  insurance  was  upon  the  plaintifTs  saw-mill, 
gang,  water-power  and  on  his  fixed  and  movable  machinery,  mill-tools 
and  implements  contained  and  used  in  the  mill ;  and  among  the 
several  pages  of  printed  conditions  and  stipulations  in  the  policy,  is 
a  condition  that,  if  the  premises  become  ^'  vacant  and  unoccupied,^ 
the  policy  shall  be  void.  It  is  quite  obvious  that  the  parties  did 
not  intend  by  this  provision  that  the  saw-miU  should  be  inhabited. 
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or  that  any  person  should  remain  in  it  so  as  to  watch  and  gnard  it 
against  fires  in  order  that  the  plaintiff  should  have  the  protection 
of  the  policy.  The  saw-mill,  when  the  policy  was  issued^  was 
used  during  the  day,  and  was  left  open  night  and  day  as  saw-mills 
usually  are.  The  plaintiff  lived  near  it,  and  the  mill  had  such 
oversight  as  under  such  circumstances  he  could  give  it  The  saw- 
mill was  not  intended  as  a  domicile,  and  the  meaning  of  this  con- 
dition, when  used  in  a  policy  upon  a  dwelling-house,  may  be  quite 
different  from  its  meaning  when  applied  to  a  saw-mill.  The  con- 
dition against  vacancy,  although  designed  mainly  for  cases  where 
the  building  insured  is  used  as  a  habitation,  is,  however,  found  in 
the  policy,  and  effect  is  to  be  given  to  it  But  it  is  to  be  construed 
in  view  of  the  situation  and  character  of  the  property  insuved,  and 
the  contingencies  affecting  its  use,  to  which  this  and  other  property 
of  like  character,  similarly  situated,  is  subject  The  ^description 
in  the  policy  shows  that  the  defendant  knew  that  the  mill  was 
operated  by  water-power,  and  as  it  was  a  saw-mill  the  insurer  must 
be  presumed  to  have  known  that  saw-mills  are  or  may  be  used  aa 
well  for  custom  work  as  for  sawing  the  logs  of  the  owner ;  and  aa 
machinery  was  used  for  the  operation  of  the  mill,  the  fact  that  it 
was  liable  to  break  down  and  need  repairs,  must  also  have  been  within 
the  contemplation  of  the  parties  when  the  policy  was  issued.  The 
interruptions  of  the  business  and  the  discontinuance  of  the  active 
use  of  the  saw-mill  by  reason  of  lOW  water,  diminished  custom,  or 
derangement  of  the  machinery,  if  held  to  be  a  violation  of  the  con- 
dition, and  to  create  a  vacancy  and  non-occupation  of  the  building 
within  the  true  meaning  of  the  condition,  would  greatly  impair  the 
value  of  the  contract  as  a  contract  of  indemnity,  and  the  result 
would  be,  that  the  contract  would  be  deemed  forfeited  by  the  hap- 
pening of  events  which  might  reasonably  have  been  anticipated,  and 
which  were  among  the  common  incidents  of  the  business  carried 
on,  on  the  insured  premises. 

We  do  not  think  this  would  be  a  reasonable  construction  of  the 
contract  Delays  and  interruptions  incident  to  the  business  of 
eonducting  a  saw-mill,  although  involving  a  temporary  discontinu- 
ance of  the  active  use  of  the  mill  for  sawing  purposes,  would  not, 
we  think,  make  the  milP' vacant  and  unoccupied"  within  the 
meaning  of  the  policy.  Take  the  case  of  the  insurance  of  a  church, 
building  or  school-house,  or  cider-mill.  Would  the  fact  that  the 
church  was  closed  for  six  days  consecutively  each  week  be  a 
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tion  of  the  condition  in  question,  or  would  the  school-house  in 
Tacation  time,  or  the  cider-mill,  when  no  apples  were  to  be  had,  be 
without  the  protection  of  the  policy  ?  These  illustrations  serve  to 
show  that  the  condition  against  vacancy  and  non-occupation  is  to 
be  construed  and  applied  in  view  of  the  subject-matter  of  the  con- 
tract, and  of  the  ordinary  incidents  attending  the  use  of  the  insured 
property. 

The  referee  finds  that  the  plaintiff's  mill  was  not  vacunt  and  un- 
ocupied  at  or  before  the  fire,  and  this  finding  is  conclusive,  unless 
upon  the  uncontro verted  facts  a  vacancy  and  non-occupation  was 
established.  We  think  the  finding  of  the  referee  upon  this  ques- 
tion cannot  be  disturbed.  The  breaking  of  the  journal  the  last  of 
February,  1873,  rendered  the  gang  of  saws  temporarily  useless,  and 
the  condition  of  the  water  making  it  difficult  at  that  time  to  repair 
the  journal,  the  repairs  were  not  made.  But  the  other  saws  con- 
tinued to  run  without  interruption  to  the  last  of  March,  when  the 
sawyer  who  had  been  employed  by  the  plaintiff  left  He  returned 
the  first  week  in  April,  and  did  some  sawing,  and  no  more  sawing 
was  done  until  the  last  of  April  or  first  of  May,  when  several  hun- 
dred feet  of  lumber  were  sawed,  and  some  planing  was  done.  The 
fire  occurred  on  the  sixteenth  of  May,  and  no  sawing  had  been  done 
for  sixteen  or  eighteen  days  before.  But  there  were  logs  in  the 
mill-yard  and  elsewhere,  which  the  plaintiff  intended  to  saw  at  the 
mill.  There  was  lumber  piled  in  the  yard,  and  a  small  quantity 
was  kept  in  the  mill  up  to  the  time  of  the  fire  from  which,  from 
time  to  time,  small  sales  were  made  —  the  last  one  the  day  before 
the  fire.  The  evidence  would  not  have  justified  the  finding  that 
the  plaintiff  had  abandoned,  or  intended  to  abandon  the  use  of  the 
mill.  There  was  no  error,  therefore,  in  the  finding  of  the  referee, 
that  the  mill  did  not  become  vacant  and  unoccupied  within  the 
meaning  of  the  policy. 

The  policy  also  contains  a  condition  that  it  shall  be  void,  if  the 
insured  premises  '^  shall  be  occupied  or  used  so  as  to  increase  the 
risk,"  without  the  consent  of  the  company.  There  was,  at  the 
time  of  the  insurance,  a  planer  in  the  mill,  which  was  used  from 
time  to  time  in  planing  lumber  cut  at  the  mill,  and  this  occasional 
use  was  continued  after  the  policy  was  issued.  It  is  claimed  that 
this  was  an  increase  of  the  risk  within  the  covenant.  It  is  a  con* 
elusive  answer  to  this  position,  that  the  covenant  only  prohibits  a 
new  aad  different  use  of  the  property  from  that  to  which  it  waa 
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applied  when  the  policy  was  issued,  by  which  the  risk  is  increased. 
The  continuation  of  an  existing  use,  in  the  absence  of  warranty 
against  such  use  or  fraudulent  representation  or  concealment^ 
neither  of  which  is  alleged  in  the  answer,  is  not  a  violation  of  the 
contract,  and  it  is  not  material  that  the  company  did  not  know 
that  the  planer  was  used  when  the  policy  was  issued.  We  have 
examined  the  exceptions  to  the  admission  and  rejection  of  eyidence, 
and  find  no  error  in  the  rulings  of  the  refereu. 

The  judgment  should  be  aflSrmed. 

All  concur. 


OoB  y.  HOBBT. 


(nv.T.m.) 

To  efibet  the  surrender  of  an  existing  Imse  by  operation  of  law,  then  mval 
be  a  new  loase  yaUd  and  effectual  in  law.  Therefore  an  oral  agreement  for 
a  term  longer  than  a  year  will  not  operate  as  a  sarrender  of  an  existing 
written  lease.* 

In  an  action  for  rent  npon  a  sealed  leaae  for  ten  years,  it  was  shown  that 
after  three  years  the  parties  orally  agreed  to  rednoe  the  rent  $1,000  a  year, 
and  that  the  lessor  might  terminate  the  leaae  by  three  months'  notice.  The 
agreement  for  reduction  was  made  pending  a  suit  for  rent.  The  agreement 
for  termination  was  sabseqnent  and  independent.  HM,  (1)  that  the  agree- 
ment  if  valid  was  not  a  new  leasing,  bat  a  mere  modification  as  to  oertaii^ 
terms,  and  no  intention  to  sarrender  coald  be  inferred  ;  (2)  that  the  agree, 
ment  for  redaction  was  void  for  want  of  consideration,  neither  the  payment 
of  the  ousts  in  the  pending  action,  for  which  defendant  was  legally  liable, 
nor  the  subseqaent  agreement  for  termination,  oonstltnting  a  ocmsidemtion. 

ACTION  for  rent  Defendants  were  tenants  under  a  sealed 
lease,  for  ten  years,  at  a  yearly  rent  of  t5,000,  by  Ingersoll,  the 
owner  of  the  fee,  who  conveyed  the  premises  to  the  plaintiff  sub- 
ject to  the  lease.  The  defendant's  evidence  showed  that  after  three 
years  IngersoU  orally  agreed  with  defendants  to  reduce  the  rent 
91,000  a  year.  That  agreement  was  made  pending  a  suit  for  rent, 
and  the  defendants  paid  the  costs  of  the  suit  as  an  indaoement  to 

M_  _      _    _    _  ■ 

•Bee  ^tnoiy  v.  Kcmoftky  an  Mms.  851),  IS  Am.  Bop. Ok 


JANUARY  TERM,  1878.  121 

Coe  y.  Hobbj. 

the  arrangement.  Subsequently  it  was  agreed  that  defendants 
shonld  remove  if  Ingersoll  sold  the  premises^  gave  them  three 
months'  notice,  and  paid  them  $1,000.  The  plaintiff  disputed 
this  version,  and  defendants  asked  leave  to  go  to  the  jury  on  the 
question  of  fact  This  was  denied,  and  a  yerdiot  was  directed  for 
plaintiff,  and  defendants  appealed. 

Charles  Edward  Souther,  for  appellants. 

Jno.  B.  Parsons,  for  respondent 

Allbn,  J.  The  matter  in  oontroyersy  is  but  two  hundred  and 
fifty  dollars,  and  the  interest  on  that  sum — in  all  less  than  five 
hundred  dollars.  The  only  question  involved  is  whether  the  plain- 
tiff was  entitled  to  recover  for  the  quarter's  rent  of  the  demised 
premises,  conceded  to  be  due  and  owing  at  the  rate  of  five  thousand 
dollars  per  annum.  It  was  said  upon  the  argument,  when  the 
attention  of  counsel  was  called  to  the  question  whether  an  appeal 
could  be  brought,  except  upon  leave  granted,  that  the  appeal  had 
been  brought  before  the  passage  of  the  act  of  1874  limiting  appeals 
to  this  court.  This  was  doubtiess  said  by  counsel  through  a  mis- 
apprehension of  the  question,  or  some  inadvertence,  and  not  inten- 
tional, for  the  record  discloses  the  fact  that  the  judgment  from 
which  the  appeal  is  brought  was  given  in  March,  1876,  and  after 
the  passage  of  the  act  referred  to,  and  the  notice  of  appeal  is  dated 
June  12, 1876.  The  appeal  might  be  dismissed  as  not  allowed  by 
the  act  of  1874,  or  the  Revised  Code.  Laws  of  1874,  chap.  322  ; 
R.  0.,  §  191,  sub.  3.  But  inasmuch  as  the  appeal  was  elaborately 
argued,  and  the  question  involved  is  of  iniportance  as  affecting  the 
future  relations  and  obligations  of  the  parties  during  the  term  of 
the  original  demise,  it  is  proper  briefly  to  consider  the  case  upon 
its  merits. 

The  defendants  contend  that  they  are  no  longer  liable  upon  and 
according  to  the  lease  made  in  1868,  from  Mrs.  Ingersoll,  the  plain- 
tiff's grantor  and  assignor,  to  the  defendants,  upon  the  ground  that 
by  the  act  of  the  parties  and  operation  of  law,  that  lease  was  sur- 
rendered in  1872,  and  that  from  that  time  the  occupation  of  the 
premises  by  the  defendants  has  been  in  pursuance  of  a  new  contract 
of  hiring,  then  made,  at  a  different  rent  and  upon  different  terms. 
There  was  no  written  surrender  or  cancellation  of  the  original 
leaae;  neither  was  there  any  surrender  of  the  possession  of  the  do- 
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miaed  premises,  nor  was  any  anthority  or  dominion  over  the  prem* 
ises  exercised  by  the  landlord  inconsistent  with  the  rights  of  the 
tenant  under  that  demise.  Neither  was  there  at  any  time  any  con- 
tract or  lease,  by  deed  or  in  writing,  between  the  parties  other  than 
the  indenture  of  1S68. 

The  claim  is  that  there  was  a  new  letting  of  the  premises  by  the 
lessor  to  the  defendants  at  the  time  mentioned,  by  parol,  and  that 
by  reason  of  such  parol  letting  the  original  lease,  and  the  term 
thereby  created,  were  by  act  and  operation  of  law  surrendered. 

A  surrender  is  the  restoring  and  yielding  up  an  estate  or  interest 
in  lands  to  one  who  has  an  immediate  estate  in  reversion  or  re> 
mainder,  and  by  the  statute  of  frauds  a  term  exceeding  one  year 
cannot  be  surrendered,  unless  by  act  or  operation  of  law,  or  by  a 
deed  or  conveyance  in  writing.  2  R.  EL  134,  §  6.  A  surrender  is 
implied  and  so  effected  by  operation  of  law  within  the  statute 
quoted,  when  another  estate  is  created  by  the  reversioner  or  re- 
mainderman, with  the  assent  of  the  termor,  incompatible  with  the 
existing  estate  or  term.  In  the  case  of  a  term  for  years,  or  for  life^ 
it  may  be  by  the  acceptance  by  the  lessee  or  termor  of  an  estate  in- 
compatible with  the  term,  or  by  the  taking  of  a  new  lease  by  a  lee- 
see.  It  will  not  be  implied  against  the  intent  of  the  parties,  aa 
manifested  by  their  acts;  and  when  such  intention  cannot  be  pre- 
sumed, without  doing  violence  to  common  sense,  the  presumption 
will  not  be  supported.  Van  Rensselaer^s  Heirs  v.  Penniman,  9 
Wend.  569. 

In  the  case  referred  to,  the  devisee  of  the  lessor  had  made  a  new 
lease  to  the  assignee  of  the  lessee  for  the  same  time,  and  upon  the 
same  conditions  as  the  first  lease,  but  it  was  held  that  the  original 
lease  was  not  thereby  surrendered,  but  remained  in  force,  entitling 
the  lessee  and  his  assignees  to  the  benefits  of  its  provisions,  and 
that  under  the  circumstances  the  new  lease  was  probably  given  to 
confirm  the  prior  lease,  and  to  give  the  lessee  greater  security  for 
his  improvements  than  he  had  by  the  first  lease.  There  is  an  impli- 
cation of  intention  to  surrender  an  existing  lease  upon  the  giving 
of  a  second  lease,  for  the  reason  that  the  lessor  cannot  legally  exe- 
cute a  second  lease  of  the  same  premises  during  the  term  of  a  first 
lease  ;  and  when  the  lessee  accepts  a  second  lease  unexplained,  he 
admits  the  power  of  the  lessor  which  he  cannot  legaUy  have  with« 
out  a  surrender  of  the  first.  The  presumption  of  law  is.  therefore, 
that  a  surrender  has  been  made.    lAirimffiiamY.  Potts,  16  Johns.  S8 ; 
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Schxefftlin  t.  Carpenter^  15  Wend.  400.  It  U  said  in  that  case  by 
Nelson,  J.,  that  unless  such  new  lease  be  executed  so  as  to  pass 
an  interest  according  to  the  contract  and  intention  of  the  parties, 
it  will  not  operate  as  a  surrender  of  the  prior  lease  by  operation  of 
law,  and  it  was  so  held  where  there  was  a  parol  letting  for  a  term  of 
years  to  third  persons,  who  bad  entered  into  possession  and  paid 
rent  to  the  landlord  for  a  portion  of  the  term  agreed  upon.  The 
conclusion  was  that  a  valid  parol  lease,  since  the  statute  of  frauds, 
might  produce  a  surrender  in  law,  and  that  the  true  rule  was  as 
laid  down  in  2  Starkie's  Ev.  342,  that  the  taking  a  new  lease  by  parol 
is  by  operation  of  law  a  surrender  of  the  old  one,  although  it  be  by 
deed,  prorided  it  be  a  good  one,  and  pass  an  interest  according  to 
the  contract  and  intention  of  the  parties ;  for  otherwise  the  accept- 
ance of  it  is  no  implied  surrender  of  the  old  one.  See,  also,  Bed- 
ford ▼.  Terhune,  30  N.  T.  453,  approving  this  case.  See,  also, 
Rowany.  Lytle,  11  Wend.  617,  and  Lawrence  y.  Brown,  1  Sold.  894^ 
404.  In  England  the  rule  is  that  if  there  be  a  tenancy  under  a 
lease,  and  the  parties  make  a  verbal  agreement  for  a  sufficient  con* 
sideration,  that  instead  of  the  existing  term,  there  shall  be  a  ten- 
ancy from  year  to  year,  at  a  different  rent,  that  would  not  be  a 
surrender  of  the  lease  by  operation  of  law.  Fbquei  v.  Moor,  7 
Bxoh.  870.  The  farthest  our  courts  have  gone  is  to  hold  that,  to 
eilect  a  surrender  of  an  existing  lease  by  operation  of  law,  there 
must  be  a  new  lease,  valid  in  law,  to  pass  an  interest  according  to 
the  contract  and  intention  of  the  parties.  Within  this  rule  there 
was  no  surrender  of  the  lease  upon  which  this  action  is  brought 
There  was  no  new  lease  which  could  take  effect  according  to  the 
Terbal  contract  of  the  parties  as  stated  by  the  defendant  The  claim 
is  that  in  1872,  by  the  verbal  agreement  of  the  parties,  there  was  in 
effect  a  new  lease  for  the  unexpired  term  of  seven  years,  at  a  reduced 
rent,  with  liberty  to  the  lessee  to  terminate  the  lease  at  any  time  on 
giving  three  months'  notice.  This  could  only  operate  as  a  lease 
from  year  to  year,  as  long  as  the  parties  elected  to  continue  the  rela- 
tion. Schuyler  y.  Leggett,  2  Cow.  660  ;  People  y,  RicJcert^  8  id.  226; 
Louneberry  v.  Snyder,  31  N.  T.  514.  This  was  not  the  contract 
intended  by  the  parties,  and  there  was,  therefore,  no  surrender  of 
the  existing  lease  implied  by  law  as  resulting  from  the  intention  of 
the  parties.  But  there  was  no  new  lease,  or  a  letting  from  year  to 
year,  as  the  legal  result  of  a  verbal  lease  for  a  term  of  years.  As* 
snming  that  the  contract  and  agreement  of  the  parties  was  thati 
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from  the  time  of  making  it,  the  rent  should  be  rednoed  to  ti^OOO 
per  annum,  and  that  the  lessor  should  have  the  right  to  terminate 
the  lease  upon  notice,  and  that  such  agreement  was  valid,  it  was 
but  a  modification  of  the  terms  of  the  original  demise,  leaving  all 
the  other  covenants  and  conditions  intact  There  was  no  agree- 
ment inconsistent  with  the  existing  lease,  or  any  assumption  of 
dominion  over  the  estate  by  the  lessor  inconsistent  with  the  term 
vested  in  the  lessee.  Each,  in  dealing  with  the  other,  dealt  with 
matters  over  which  they  had  control  under  and  by  virtue  of  the 
lease. 

The  lessor  assumed  to  release  his  right  to  a  portion  of  the  rent, 
which  he  might  lawfully  do,  and  the  lessee  undertook  to  yield  con- 
ditionally, and  upon  notice  in  the  future,  a  portion  of  his  term.  It 
cannot  be  assumed  or  implied  from  such  agreement  that  a  surrender 
of  the  old  lease  was  contemplated  by  either  party.  The  lease  con- 
tinued in  full  force,  exceptas  modified  by  the  agreement.  It  is  pre- 
posterous to  say  that  a  reduction  of  the  rent  is  a  surrender  of  an 
existing  lease,  and  the  granting  of  a  new  one.  The  new  agreement 
in  such  case  is  virtually  ineoi*porated  into,  and  made  a  part  of  the 
antecedent  agreement,  and  the  two  would  constitute  the  lease  for 
the  unexpired  term.  Evans  v.  Thomscm^  5  East,  193 ;  ffasbrouek 
V.  Tappen^  15  Johns.  200.  There  was  no  surrender  of  the  lease  by 
operation  of  law,  for  the  reason  that  there  was  no  dealing  with  the 
estate  by  the  lessor  incompatible  with  the  lease,  and  no  new  letting 
of  the  premises  by  parol  or  otherwUe. 

The  defendants,  in  their  answer,  and  upon  the  trial,  relied  upon 
an  alleged  surrender  of  the  lease;  but  upon  appeal  they  contend 
that  there  was  a  valid  agreement  to  reduce  the  rent,  and  that  they 
are  now  entitled  to  the  benefit  of  such  modification  of  the  terma 
of  the  lease.  At  most,  the  agreement  alleged  was  executory  and 
verbal,  and  it  is  well  settled  that  before  breach  a  covenant  or  con- 
tract, under  seal,  cannot  be  modified  by  a  parol  executory  contract. 
Delacroix  v.  Bulkley,  13  Wend.  71;  Allen  v.  Jaquish,  21  id.  628; 
Haehrouck  v.  Tappen,  supra.  If  the  evidence  is  examined,  it  will 
be  seen  that  there  was  no  agreement  by  parol  upon  any  considera- 
tion to  reduce  the  rent  proved.  It  must  be  assumed,  by  reason  of 
the  refusal  of  the  learned  judge  at  the  Circuit  to  submit  the  ques- 
tion to  the  jury,  that  the  facts  would  have  been  found  as  testified 
to  by  the  witness  Joseph  H.  Hobby,  notwithstanding  he  was  con- 
tradicted by  the  other  witnesses.    He  proved  no  oonsideratiaa  foi 
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the  promise  of  the  lessee  to  abate  from  the  rent  He  testified  that 
the  agreement  was  made  with  Mr.  HoUis,  the  attorney  for  the  hind- 
lord,  in  an  action  then  pending  for  the  recovery  of  a  quarter's  rent 
past  due.  The  defendants  were  legally  liable  for  the  fnll  rent  and 
the  costs  of  the  action,  and  the  payment  of  the  costs  constituted 
no  consideration  for  a  diminution  of  the  rent  for  the  residue  of  the 
term,  even  if  the  very  vague  language  of  Mr.  HoUis  could  be  con- 
strued as  intending  a  reduction  of  the  rent  for  the  whole  of  the 
unexpired  term. 

The  agreement  for  a  contingent  surrender  of  the  lease  in  the 
future  was  made  at  a  subsequent  time,  if  at  all,  and  with  another 
person  acting  for  the  landlord,  and  upon  an  independent  consider- 
ation, and  had  no  connection  with  the  agreement  alleged  to  have 
been  made  with  Mr.  HoUis,  in  behalf  of  the  landlord,  to  accept  the 
reduced  rent 

The  defense  wholly  failed  upon  both  branches,  and  the  judgment 
must  be  affirmed* 

AU  concur. 
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nerMpname. 

Tbe  plaintiff  alone  wu  doing  bnsineas  in  the  name  of  "  Wood  Brothers,  in 
▼iolation  of  a  statute  which  prohibits  the  use  of  fictitious  namee  in  firms. 
A  carriage  was  parehased  hy  plaintiff  in  said  firm  name,  and  was  shipped 
by  him  at  BollUo  on  defendant's  railroad,  marked  "Wood  Brothers/'  fof 
deliyeTj  "  to  tlip  party  entitled  to  the  same,**  at  New  York,  and  was  injured 
in  tran-Mt.  IIM,  that  the  statnte  being  highly  penal,  its  operation  wonld 
not  be  extended  by  implication,  and  that  the  plaintiff  ooald  maintain  an 
action  for  the  i^farj, 

ACTION  for  injury  to  a  carriage,  intrusted  to  defendant  as  a 
common  carrier,  for  transportation  from  BufUo  to  New 
York.  The  carriage  was  marked  "Wood  Brothers/*  and  by  the 
bill  of  lading  was  '^  to  be  delivered  to  the  party  entitled  to  the 
same.'*     It  was  injured  in   transit      Some    time  before    plain- 
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tiff  had  been  associated  with  his  brother  in  the  business  of  mana- 
facturing  and  selling  carriages  under  the  firm-name  of  ^*Wood 
Brothers/'  Prior  to  the  shipment  the  brother  had  retired  from 
the  firm,  and  had  thereafter  had  no  connection  with  the  business. 
The  business,  however,  was  continued  in  the  firm-name,  and  the 
carriage  was  purchased  by  plaintiff  in  that  name. 

The  defendant  had  judgment,  which  was  reversed  at  Oeneral 
Term,  and  he  appealed. 

Joseph  LarocquBy  for  appellant  Plaintiff  cannot  recover,  the 
contract  of  sale  being  invalid  under  chapter  281,  Laws  of  1833, 
^'to  prevent  persons  transacting  business  under  fictitious  names." 
Bnllett  v.  Navion,  14  Johns.  273,  290;  Thalimer  v.  Brinkerhoffy  20 
id.  386,  397,  400;  Pennington  v.  Tonmeend,  7  Wend.  276,  28C; 
Ferdon  v.  Ounninghamy  20  How.  Pr.  164;  Bed  T.  Bander,  29  id. 
489;  Swords  v.  Oweny  2  J.  &  S.  277. 

B»  H.  Benny  for  respondent 

MiLLEB,  J.  The  defense  to  &e  plaintiff's  demand  in  this  ease 
rests  entirely  upon  the  construofcion  to  be  given  to  the  provision  of 
section  42,  3  Revised  Statutes,  5th  ed.,  978,  which  ii  as  follows: 
"  No  person  shall  hereafter  transact  busineM  in  the  name  of  a 
partner  not  interested  in  his  firm;  and  where  the  designation  ^and 
company,'  or  '  ft  Go.,'  is  used,  it  shall  represent  an  actual  partner 
or  partners." 

The  next  section  (43)  declares  that  any  person  offending  against 
the  provisions  of  the  act  shall,  upon  conviction,  be  deemed  guilty 
of  a  misdemeanor,  and  liable  to  a  fine  not  exceeding  tl,000.  The 
act  is  highly  penaU  and  will  not  be  extended  by  implication  or  con* 
struction  to  cases  within  the  mischief,  if  they  are  not  at  the  same 
time  within  the  terms  of  the  act  fairly  interpreted.  Verona  Cen- 
tral Cheese  Co.  v.  Murtaughy  50  N.  Y.  314.  We  must  also  consider 
the  purpose  of  an  act  of  this  character  in  construing  the  same, 
and  the  mischief  it  was  designed  to  suppress.  It  is  quite  obvious 
that  the  object  in  view  was  to  prevent  an  individual  engaged  in 
business  from  continuing  to  use  the  name  of  a  member  of  the  firm 
with  whom  such  person  had  been  associated,  after  such  member 
had  retired  from  the  concern,  or  of  using  a  name  of  a  person  not 
interested  in  such  firm,  and  thus  to  induce  credit  to  be  given  by 
those  trading  with  such  person,  and  to  impose  upon  the  publia 
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It  wM  in  fact  to  present  saoh  person  from  obtaining  a  false  credit 
on  the  strength  of  a  name  which  had  been  withdrawn,  or  which 
he  had  no  authority  to  make  use  ol  Such  being  the  manifest 
object  of  the  law,  it  evidently  related  mainly  to  dealings  between 
the  individual  who  used  the  name  of  an  old  firm,  or  of  one  not 
interested,  and  the  persons  who  transacted  business  arising  out  of 
said  dealings  with  him.  These  would  be  mainly  between  the  ven- 
dor and  the  vendee,  or  the  employer  and  the  employee,  or  the  per- 
son who  performed  labor,  or  rendered  service,  and  the  one  for 
whom  it  was  rendered. 

Business  transactions  between  parties  occupying  such  a  relation- 
ship would  clearly  come  within  the  operation  of  the  statute  referred 
to,  and  were  intended  to  be  embraced  within  its  provisions.  It  was 
against  fraud  and  imposition  which  might  be  practiced  upon  inno- 
cent parties  who  dealt  with  the  person  who  transacted  business 
in  the  name  of  a  party  whose  interest  had  ceased,  or  who  never 
had  any  interest  in  same,  that  the  statute  was  directed.  These 
were  the  evils  intended  to  be  remedied,  and  clearly  within  the 
terms  of  the  statute.  Beyond  this,  the  statute  cannot  be  extended 
by  implication,  or  even  by  a  liberal  construction.  A  railroad  cor- 
poration who  is  merely  engaged  in  the  transportation  of  property: 
purehased  by  an  owner,  in  the  name  of  a  firm  which  has  been  dis-' 
solved,  cannot  be  regarded  as  embraced  within  the  scope  and  spirit 
or  meaning  of  the  statute  cited.  It  is  neither  a  vendee,  an 
employee  or  contractor  for  work  done,  nor  a  dealer  with  the  person 
using  the  name  of  a  partner  not  interested  in  the  firm,  in  the  sense 
of  the  statute,  or  within  its  plain  meaning  or  import  It  incurs 
no  hazard  on  any  such  ground,  and  cannot  be  defrauded  as  other 
persons  may  be  by  trusting  to  the  credit  of  a  name  unlawfully 
used.  It  can  lose  nothing  by  the  transaction,  as  it  is  abundantly 
secured  by  a  lien  on  the  property  transported,  which  may  be  held 
for  the  freight  until  such  freight  is  paid.  It  is  of  no  sort  of  con- 
sequence to  the  defendant,  whether  the  consignee  was  responsible 
or  not,  for  it  was  amply  and  entirely  secured.  The  forwarding  of 
the  carriage  was  an  individual  matter;  and  although  marked  with 
the  flrm-namc,  it  was  to  be  delivered  to  the  party  entitled  to  the 
same  in  New  York,  which  was  the  plaintiff.  He  and  no  other 
person  could  lawfully  receive  the  same.  As  he  was  in  fact  the 
owner,  and  with  him  alone  an  agreement  was  made,  the  defendant 
not  entitled  to  claim  exemption  from  liability,  because  the 
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plaintiff  carried  on  the  badness  of  selling  and  purchasing  carriages 
in  violation  of  the  statnte.  The  shipping  and  receiving  of  car- 
riages was  not  the  business  of  the  plaintiff,  but  merely  incidental 
to  the  business  of  manufacturing  and  dealing  in  this  species  of 
property.  In  this  case  it  was  a  separate  and  distinct  matter,  out- 
side of  the  plaintiffs  ordinary  business,  and  in  no  wise  a  violation 
of  the  statute. 

Although  a  man  may  be  engaged  in  a  particular  kind  of  business 
in  violation  of  the  statute  cited,  it  does  not  necessarily  follow  that 
the  property  which  he  owns  becomes  forfeited  and  outside  of  legal 
protection,  when  an  intruder  or  a  person  who  for  a  particular  pur- 
pose has  possession  of  such  property,  and  without  any  right  or 
claim  converts  or  destroys  the  same.  A  wrong-doer  is  not  protected 
in  the  invasion  of  the  rights  of  another,  because  such  a  party  hap- 
pens to  be  transacting  business  in  violation  of  a  special  statute. 
Suppose  property  owned  by  a  person  who  transacts  business  in  vio- 
lation of  the  law  is  placed  in  the  hands  of  another  for  a  special 
purpose  by  a  letting  for  hire  or  otherwise,  would  there  be  no  redress 
for  a  willful  conversion  or  destruction  or  misappropriation  of  the 
same,  or  for  any  other  wrong?  Most  clearly  there  would  be  a 
remedy  at  law.  The  illegal  transaction  of  the  general  business  la 
one  thing;  but  that  has  nothing  to  do  with  an  unlawful  act  which 
destroys  or  appropriates  the  property  of  another,  or  commits  any 
other  injury,  and  cannot  justify  or  excuse  the  same. 

A  violation  of  the  laws  relating  to  the  Sabbath  will  not  ezcuse 
gross  negligence,  or  justify  a  wrong  upon  the  property  or  person  of 
another.  A  carrier  of  passengers  owes  the  same  du^  to  one  who 
is  violating  the  statute  prohibiting  travel  on  Sunday,  as  if  he  mm 
lawfully  travelling,  and  is  responsible  for  a  failure  to  perform  it 
the  same  in  the  one  case  as  the  other.  Carroll  v.  SUU$n  Island  R. 
R.  Co,,  58  N.  T.  1^6;  s.  c,  17  Am.  Bep.  221.  It  was  said  in  the  oaa» 
last  cited  that  to  hold  the  carrier  exempt  would  be  creating  a 
species  of  judicial  outlawry  to  shield  a  wrong-doer  firom  a  jnrt 
responsibility  for  his  wrongful  act.  In  the  case  at  bar  quite  aa 
strong  reasons  exist  for  holding  that  the  defendant  should  not  be 
exempt  from  liability  for  in  jury  to  property  intrusted  to  its  charge^i 
the  transportation  of  which  could  have  no  direct  connection  with 
the  illegal  violation  of  the  statute  by  the  plaintiff  in  conducting 
the  business  in  which  he  was  engaged.  The  illegal  act  of  the 
plaintiff  had  no  relation  to  the  obligation  of  the  defendant  ai  a 
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common  carrier,  and  upon  no  sound  principle  can  the  defendant 
be  excused  or  exonerated  from  responsibility. 

The  order  of  the  General  Term  should  be  affirmed,  and  judg* 
ment  absolute  ordered  for  the  plaintiff. 

AU  concur. 

JudgfnetU  affirmed. 


Hunt  v.  Hunt. 

(72  N.Y.Mr.) 
Dinoree  — jwitdietkm  -^Judgment  of  anoih&r  State  ^  veif^e  donMU. 

Thn  plaintiff  and  the  defendant  intermarried  at  New  Orleans,  La.,  on  the  9d 
of  January,  1806,  being  residents  of  that  State,  and  continued  to  reside  and 
cohabit  tbere  antll  April,  1809,  wben  the  plaintiff,  the  wife,  left  her  home 
and  the  State,  and  ncTer  retamed.  It  did  not  appear  that  she  had  cause  for 
diyorce,  or  intended  to  institute  proceedings  therefor,  or  change  her  domicile. 
The  defendant  continued  always  to  reside  in  that  city  and  State,  keeping  house 
there.  By  the  laws  of  Louisiana,  the  domicile  of  both  parties  continued  in  that 
State.  In  April,  1870,  the  defendant  herein  commenced  action  for  divorce 
sgainst  the  plaintiff  herein,  in  a  court  of  that  State  having  general  juris- 
diction, and  in  June,  1870,  procured  a  judgment  of  divorce,  annulling  the 
marriage,  which  judgment  remained  in  full  force  and  was  valid  by  the  laws 
of  that  State.  In  that  action  the  defendant  was  not  served  with  process,  nor 
did  she  appear,  but  she  and  her  counsel  had  timely  notice  of  the  commence- 
ment of  the  action,  of  the  nature  of  it,  of  the  allegations,  and  of  the  judg- 
ment sought.  There  was  no  allegation  in  the  petition  that  the  wife  was  in 
another  State,  and  before  the  action  the  plaintiff  therein  wrote  her  a  letter 
indicating  that  he  desired  only  a  divorce  from  bed  and  board.  The  omission 
of  that  allegation  was  not  unusual  in  that  State.  Aeuratar  ad  hoe  was  duly 
appointed  in  that  action  for  the  wife,  which  was  by  the  laws  of  that  State 
a  valid  substitute  for  personal  service  of  process  on  an  absent  domiciled  de- 
fendant. On  May  1, 1871.  the  husband  intermarried  with  his  present  wife, 
at  New  Orleans,  which  marriage  was  duly  celebrated  and  was  valid  under 
the  laws  of  that  State,  and  he  continued  to  cohabit  there  with  that  wife. 
For  such  cohabitation  the  plaintiff  brought  this  action  for  divorce  on  the 
ground  of  adultery.  HM,  (1)  that  a  judgment  of  a  court  of  another  State 
is  always  open  to  inquiry  in  this  State  on  the  point  of  jurisdiction,  and  may 
also  be  collaterally  questioned  for  fraud ;  (3)  such  a  judgment  will  not  be 
legaided  as  fraudulent  unless  founded  on  fraudulent  allegations,  intended 
and  calculated  to  mislead  and  resulting  in  material  deception;  (8)  every 
Slate  may  determine  for  itself  the  grounds  of  divoroe  between  persons  doA- 
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idled  in  its  territory,  and  preflcribe  Appropriate  legal  proceedings ;  (4)  J  aria" 
diction  of  the  subject-matter  depends  upon  the  general  qnestion  inrolved, 
and  does  not  depend  upon  the  particular  facts  of  a  given  ease ;  (S)  a  Judg- 
ment of  a  court  having  jurisdiction  of  the  general  subject  mad  the  parties 
although  against  or  without  evidence,  is  not  void  for  want  of  Jurisdiction 
and  cannot  be  questioned  collateral!/  in  another  State ;  (6)  the  courts  of 
this  State  will  not  consider  the  constitutionality  of  a  statute  of  another 
State,  nor  the  constitutional  validity  of.  a  divorce  granted  under  It ;  (7)  the 
courts  of  every  State  are  exclusive  Judges  of  their  own  jurisdiction,  depend- 
ent on  municipal  •  laws,  and  of  the  construction  of  such  laws,  and  their 
decision  thereon  is  conclusive  in  other  States ;  (8)  a  jadgment  of  divorce, 
rendered  by  the  court  of  another  State  against  an  absent  defendant,  upon 
substituted  service  of  process,  effected  in  accordance  with  the  laws  of  that 
State,  is  valid  in  per»onam  and  conclusive  upon  such  defendant  in  the  courts 
of  this  State ;  (9)  the  wife's  domicile  is  prima  fads  that  of  her  husband; 
(10)  the  omission  from  the  petition  of  the  allegation  of  the  wife's  absence 
did  not  impair  the  judgment,  the  prescrilied  mode  of  substituted  service 
having  been  pursued :  (11)  neither  that  omission  nor  the  husband's  letter 
amounted  to  fraud,  the  wife  not  having  been  misled ;  (12)  the  Louisiana 
divorce  is  conclusive  in  this  State,  and  this  action  cannot  be  maintained.* 

ACTION  for  absolate  divorce  on  the  ground  of  adultery.    The 
defense  was  a  prior  divorce  obtained  bv  defendant  in  Louis- 
iana.    The  defendant  had  judgment 

The  court  found  the  following  facts :  "That  the  plaintiff  and 
defendant  intermarried  on  the  2d  day  of  January,  1866,  at  the 
city  of  New  Orleans,  they,  at  the  time  of  such  intermarrii^,  both 
being  residents  and  citizens  of  said  city  and  State ;  that  after  such 
intermarriage  the  plaintiff  and  defendant  both  continued  to  reside 
in  said  city  of  New  Orleans,  and  to  cohabit  as  husband  and  wife 
at  the  home  and  residence  of  said  defendant  in  said  city  until  about 
the  first  day  of  April,  1869,  at  which  time  said  plaintiff  left  the  home 
of  her  said  husband,  and  left  said  city  and  State  and  has  not  since 
returned  thereto  ;  that  said  defendant  continued  and  has  ever  since 
resided  in  said  city  of  New  Orleans  at  his  said  home  and  residence, 
keeping  house  therein  with  the  members  of  his  family  other  than  said 

*  A  writ  of  error  to  the  United  States  Supreme  Court  in  this  case  wss  dismlsBed,  on  the 
ground  that  the  provision  of  the  FMeral  Constitution  prohibiting  States  from  pasriaglaws 
impairing  the  obligation  of  contracts  relates  only  to  contracts  respecting  property  or  ob- 
jects of  value,  and  does  not  restrict  the  power  of  State  legislatui^es  to  enact  laws  on  the 
subject  of  divorce .  See  19  Alb .  L.  J.  76 .  On  the  general  subject  of  Jurisdiction  in  actions 
for  divorce,  see  Littowtehr.  lAttowieh  (19  Kan8.451\  27  Am.  Bep.  146;  flood  v.  StaUQSBlod, 
868),  86  Am.  Bep.  21,  and  note,  iTt ;  Newcomb*B  Eiuculorsr.  Ntweomb  (IS Bush,  544),  88  Ana. 
Rep.  828 ;  on  Jurisdiction  In  general,  see  FerguBonw.  CVau/ord  (70  N.  Y.  8S8),  86  Am.  Bep. 
MB ;  Maatin  v.  Gray  (19Kan8.466),  87  Am. Bep.  149 ;  Buitecd  ▼.  Panom  (M  Ala.898),  86 
Bep.  68B.  and  note,  694. 
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plaintiff ;  and  that  by  the  laws  of  said  State  of  Louisiana  the  domi- 
cile of  both  plaintiff  and  defendant  remained  and  was  in  said 
State  an  til  the  judgment  of  divorce  hereinafter  mentioned.  That 
afterward  and  about  the  7th  day  of  April,  1870,  the  defendant 
herein  commenced  an  action  for  divorce  against  the  plaintiff  herein 
in  the  Fifth  District  Court  of  the  parish  of  Orleans,  in  the  State 
of  Loaisiana,  said  court  being  a  court  of  general  jurisdiction,  duly 
created  by  the  laws  of  said  State,  and  having  jurisdiction  of  all 
questions  relating  to  marriage  and  divorce ;  that  such  proceedings 
were  afterward  had  in  said  action,  that  on  the  16th  day  of  June, 
1870,  a  judgment  of  divorce  was  rendered  in  and  by  the  said  court  in 
said  action,  dissolving  the  marriage  relation  theretofore  existing 
between  the  plaintiff  and  defendant  in  said  action  ;  that  said  judg- 
ment remains  unreversed  and  of  full  force  and  effect,  and  that  the 
same  is,  by  virtue  of  the  laws  of  the  said  State  of  Louisiana,  valid  and 
effectual  between  the  said  several  parties  thereto.  That  afterward, 
and  on  the  1st  day  of  May,  1871,  the  defendant  herein  intermarried 
at  aaid  city  of  New  Orleans  with  another  woman,  his  present  wife, 
which  intermarriage  was  solemnized  publicly  and  in  due  form,  ac- 
oording  to  the  laws  of  said  State  of  Louisiana  ;  that  such  marriage 
was  lawful  and  valid  under  the  laws  of  said  State ;  that  since  such 
marriage  the  said  defendant  has  lived  and  cohabited  with  such 
woman  as  his  wife  and  that  such  cohabitation  is  the  said  several 
acts  alleged  and  set  forth  as  adultery  in  the  complaint  in  this 
action."    Farther  facts  appear  in  the  opinion. 

Samuel  Hand^  for  appellant.  The  judgment  in  the  former 
action  was  assailable  collaterally,  even  in  Louisiana,  for  want  of 
jurisdiction  of  the  person,  want  of  authority  in  the  court  to  ren- 
der the  judgment,  and  the  procurement  of  the  judgment  by  fraud. 
Ktrr  V.  JTarr,  41  N.  Y.  272,  275;  Noyes  v.  Butler,  6  Barb.  613,  617; 
Bmdshaw  v.  Heath,  13  Wend.  407;  Holmes  v.  Holmes,  4  Lans.  388, 
391,  392;  Phelps  v.  Baker,  41  How.  237,  241;  Bk.  of  Chemung  v. 
Ekntra,  53  N.Y.  49-53;  Salters  v.  Tobias,  3  Paige,  338;  5  id.  299, 
354;  Oram  v.  Cavana,  62  Barb.  109.  Plaintiff  was  not  bound  to 
appear  in  the  Louisiana  court  on  mere  casual  information  that 
defendant  had  commenced  an  action  against  her  there.  Holmes  v. 
Holmes,  4  Lans.  392;  Kerr  v.  Kerr,  41  N.  Y.  272,  275;  Hoffman  v. 
Hoffman,  46  id.  30,  34;  Moe  v.  Moe,  2  T.  ft  0.  647;  McOiffert  v. 
MeOxffert,  81  Barb.  69;  Vtseher  v.  Vtscher,  12  id.  640;  Ewer 
T.    Coffin^  1  Gush.  23;  ITArey    v.   Ketehum,  11    How.   (U.  S.) 
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165,  174;  Black  v.  Blacky  4  Bradf.  174  ;  MiOer  ▼.  MiU^r,  1  Bailey 
(S.  C),  242 ;  Maxwell  v.  Stewart,  22  Wall  80 ;  Webster  t.  Beid,  11 
How.  (U.  8.)  437,  469,  460;  Vischer  v.  ViscAer,  12  Barb.  640.  The 
Lonisiana  divorce  was  inoperafcive  here  against  plaintiff  for  wantof 
jurisdiction,  she  never  having  been  served  with  process  and  not  hav* 
ing  appeared.  Simonin  v.  MaUac,  2  8.  &  T.  Mat.  Oas.  67,  85,  86 ; 
Shaw  V.  Oauld,  3  L.  R  H.  of  L.  55,  81 ;  Simands  v.  Simands,  103 
Mass.  572;  Van  Storch  v.  Oriffin,  71  Penn.  8t  240.  The  judgment 
in  the  sait  in  Louisiana  was  void  there  as  unauthorized  by  and  in 
conflict  with  the  statutes  and  Constitution  of  that  8tate.  Civil 
Code  of  Louisiana,  1870,  arts.  139,  143 ;  id.  1838,  art  138.  The 
act  of  1870  did  not  authorize  a  divorce  for  misconduct  before 
its  passage,  and  if  it  assumed  to  do  so,  it  was  retroactive  and  void 
under  the  Constitution  of  Louisiana.  Const  Louisiana,  art  110 ; 
Bev.  Code  of  Louisiana,  arts.  86,  156,  159 ;  Clark  v.  Clark,  10  N.  H. 
380,  391 ;  Oivm  v.  Marr,  27  Me.  212,  222 ;  Sherburne  v.  Sherburne, 
6  Greenl.  210,  211 ;  Simonds  v.  Simonds,  103  Mass.  572.  The 
appointment  of  the  curator  ad  hoc  was  void,  having  been  made 
without  evidence  that  Mrs.  Hunt  was  absent,  and  without  an 
averment  of  that  fact  Civil  Code  of  Louisiana,  arts.  56,  3556, 
subd.  3 ;  Lawrencffe  case,  18  Abb.  344 ;  Noyes  v.  Butler,  6  Barb. 
617;  Dupuy  v.  Hunt,  2  La.  Ann.  562,  564 ;  McDonald  v.  Vaughan, 
13  id.  405;  Seymour  v.  Cooley,  9  La.  73 ;  George  y.  Fitzgerald,  12  id. 
605.  The  law  making  the  domicile  of  the  husband  that  of  the 
wife  is  applicable  only  to  their  relations  with  third  parties,  and  has 
no  application  in  cases  of  actual  separation  and  controversy  between 
themselves  as  to  the  temporary  or  permanent  severance  of  the  mar- 
riage tie  by  judicial  proceedings.  Vence  v.  Vence,  15  How.  Pr.  497, 
499,  500,  576,  note ;  Schonwald  v.  SchonwM,  2  Jones'  Eq.  (N.  C.) 
367,  369 ;  Irby  v.  Wilson,  1  D.  &  B.  Eq .  568,  575-58;<i;  Cheever  v. 
Wilson,  9  Wall.  109,  123 ;  Brxmoni  v.  Penniman,  9  Alb.  L.  J.  132. 
New  York  was  plaintiff's  domicile  of  origin,  and  when  she  left 
Louisiana  in  1869,  under  the  interdict  of  her  husband  never  to 
return,  her  domicile  of  origin  revived.  8tory's  Conflict  of  Laws,  § 
47;  The  Venus,  %  Cranch,  253;  The  Indian  Chief,  ^  Rob.  12;  In 
re  Walker,  1  LowelPs  Dec.  237-239 ;  Udney  v.  Udney,  1  L.  B.  H.  of 
L.  Gas.  441 ;  Reed^s  Appeal,  71  Penn.  St  378,  383 ;  Harris  v.  FiHh, 
4  Cranch's  G.  C.  710;  Bumham  v.  Rangely,  1  W.  ft  M.  7;  Ex  parte 
Wiggxn,  1  Bk.  Reg.  90 ;  La.  Code  of  1870,  arts.  38,  39,  46 ;  La. 
R  8.  of  1870,  §  1*402.    Plaintiff's  husband  having  consented  to  her 
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leaving  the  State  is  estopped  as  between  them  from  claiming  that 
she  was  domiciled  with  him.  Tavejf  v.  Lindsaffy  1  Dow's  H.  of  L. 
R.  138-147  A  statutory  rule  of  local  law  can  have  no  force  else- 
where against  a  wife  who  has  left  the  State  never  to  return  and  has 
become  a  resident  of  another  State.  4  Lans.  392;  46  N.  Y.  43, 44; 
1  Abb.  U.  S.  388 ;  1  IT.  S.  Stat,  at  Large,  709 ;  Slaughter  House 
Cases,  16  Wall  43, 44, 80.  The  judgment  in  the  former  action  was 
void,  having  been  obti^ned  by  means  in  fraud  of  the  legal  rights 
of  the  wife.  State  of  Michigan  v.  Phoenix  Bk.,  33  N.  Y.  9,  26,  27; 
Holmes  v.  HolmeSy  4  Lans.  391;  Vischer  v.  Vischer,  12  Barb.  640; 
R.  S.  of  Louisiana,  §  3961 ;  Oivil  Oode  of  Louisiana,  art.  2281. 

O,  IHUotsony  for  respondent. 

FoLGEB,  J.  This  is  a  suit  in  equity,  brought  by  the  plaintill 
against  the  defendant,  for  a  divorce  a  vinculo  matrimonii.  She 
alleges  that  she  is  now  his  wife.  She  bases  her  right  to  a  dissolu- 
tion of  the  marriage  on  an  allegation  of  adultery  committed  by 
him. 

That  the  plaintiff  and  defendant  were  once  married  is  admitted. 
It  is  also  conceded,  that  since  the  marriage  the  defendant  has 
formed  a  matrimonial  alliance  in  fact,  with  another  woman  than 
the  plaintiff,  and  has  lived  and  cohabited  with  that  woman  as  his 
wife.  He  is  therefore  guilty  of  adultery  in  the  eye  of  the  law,  and 
the  plaintiff  should  have  the  judgment  asked  by  her;  unless  he 
can  justify  his  act  by  showing  it  to  be  lawful.  The  justification 
set  up  by  him  in  this  suit  is,  that  prior  to  the  commencement  of 
it,  and  prior  to  that  matrimonial  alliance  in  fact,  he  had  obtained 
a  judgment  against  the  plaintiff  of  a  dissolution  of  the  relation  of 
marriage  once  existing  between  them,  whereby  he  was  set  at  liberty 
to  marry  again. 

That  judgment  was  rendered  by  a  court  in  the  State  of  Louisiana. 
From  the  exemplified  copy  of  the  record  of  it  put  in  evidence,  it 
appears  of  due  formality.  The  findings  of  the  Special  Term,  made 
in  the  case  in  hand,  state  that  it  remains  unreversed,  of  full  force 
and  effect,  and  by  virtue  of  the  laws  of  Louisiana  valid  and  effect- 
ual between  the  defendant  and  the  plaintiff.  If  that  finding  can- 
not be  impeached,  that  judgment  furnishes  a  complete  defense  to 
this  suit  For,  to  state  what  is  familiar,  full  faith  and  credit  are 
to  be  given  in  each  State  to  the  judicial  proceedings  of  every  other 
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State;  and  the  effect  thereof  may  be  prescribed  by  general  laws  of 
CoDgress.  U.  S.  Const,  art  4,  §  1.  Congress  has  prescribed  that 
they  shall  have  snch  effect  in  every  court  within  the  United  States, 
as  they  have  by  law  or  usage  in  the  courts  of  the  State  in  which 
they  are  taken.  Act  of  Congress,  May  26,  1790,  chap.  11 ;  XT.  S. 
Rev.  Stats.,  p.  170,  §  906;  Mtih  v.  Duryee,  7  Cranch,  481.  How- 
ever,  the  jurisdiction  of  the  court  of  another  State  in  which  a  judg- 
ment has  been  rendered  is  always  open  to  inquiry  in  the  courts  of 
this  State;  and  if  that  court  has  exceeded  its  jurisdiction,  or  has 
not  obtained  jurisdiction  of  the  parties,  the  proceedings  are  earam 
nonjudice  and  void.  Dobson  v.  Pearce^  12  N.  Y.  156;  Kinnier  v. 
Kinnisr,  45  id.  535;  s.  c,  6  Am.  Rep.  132.  Or  if  the  judgment 
has  been  procured  by  fraud  upon  the  legal  rights  of  the  party 
against  whom  it  is  rendered,  it  may  be  questioned  collaterally  for 
that  reason  in  the  courts  of  this  State.  See  cases  last  cited,  and 
£:err  v.  Kerr,  41  N.  Y.  272. 

It  is  claimed  by  the  plaintiff  that  that  judgment  was  got  by  fraud 
upon  her  and  upon  the  court,  and  that  it  is  void  for  want  of  juris- 
diction in  the  court  which  assumed  to  render  it,  in  that  the  court 
had  neither  jurisdiction  of  the  subject-matter  nor  of  the  party  de- 
fendant 

We  do  not  think  that  the  allegation  of  fraud  is  maintained.  It 
is  manifest  that  the  plaintiff,  her  relatives,  and  intelligent,  experi- 
enced and  upright  counsel  retained  for  her  both  in  this  State 
and  in  the  city  where  the  court  sat,  had  early  and  ample  notice  in 
fact  of  the  commencement  of  the  proceedings,  of  the  nature  of 
them,  what  judgment  was  sought,  and  upon  what  allegations  the 
alleged  right  to  that  judgment  was  placed.  Neither  she  nor  they 
were  deceived  or  taken  by  surprise,  nor  hindered  nor  debarred  from 
contesting  the  action  of  the  defendant,  nor  ignorant  at  an  early 
day  of  the  rendition  of  the  judgment,  and  of  the  ground  on  which 
it  was  placed;  nor  prevented  from  taking  steps  to  reverse  it  for 
error,  or  to  correct  it  for  irregularity,  nor  without  the  power  and 
legal  right  to  do  so.  With  all  requisite  knowledge  of  every  step 
taken  by  the  defendant  in  the  case,  she  and  they  concluded  to  rest 
upon  the  lack  of  jurisdiction  in  the  court  to  entertain  the  cause 
and  to  pronounce  judgment  in  it  That  the  defendant  was  ad- 
mitted to  testify  in  the  suit  in  his  behalf  was  not  a  fraud  upon  the 
plaintiff  nor  upon  the  court  In  its  nature  it  was  a  thing  patent 
to  the  court,  which  knew  as  well  as  the  defendant  of  the  occurrence 
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of  ii,  and  was  not  deceiyed  or  misled  into  the  reception  of  his  tes- 
timony. WoUrich  v.  Freetnan,  71  N.  Y.  601.  It  was  not  a  thing 
which  took  away  jurisdiction.  If  it  was  an  illegal  thing,  it  was  an 
error  of  the  coart,  which  gave  ground  for  attacking  the  judgmeni 
in  the  same  suit,  but  does  not  afford  reason  for  questioning  it  col- 
laterally. If  it  be  granted  that  the  truth  was  to  the  full  extent^ 
that  the  plaintiff  left  the  household  of  the  defendant  without  his 
opposition  to  that  course,  or  even  with  his  aid  and  consent,  and 
that  suci)  fact  was  not  disclosed  in  his  petition,  I  do  not  think  thai 
fraud  was  thereby  committed  upon  the  court,  and  still  less  upon 
the  plaintiff.  The  gravamen  of  his  action,  and  the  ground  of  the 
judgment  of  divorce  given  by  the  court,  was  not  the  desertion  of 
the  defendant  and  his  household  by  the  plaintiff,  but  her  conduct 
before  she  left,  of  such  a  nature  as  to  render  his  living  with  her  in- 
supportable; so  that  the  manner  and  accompaniments  of  the  actual 
separation  of  the  parties  were  not  vitally  material.  The  material 
matter  in  the  proceeding  and  in  the  judgment  was  the  conduct 
which  led  to  that  separation  and  produced  it 

The  letter  written  by  the  defendant  to  the  plaintiff,  which  indi- 
oated  to  her  no  purpose  more  extreme  than  a  separation  from  bed 
and  board,  would  have  been  a  circumstance  of  some  moment  under 
an  allegation  of  fraud,  were  it  in  the  least  apparent  that  the  plain- 
tiff had  been  misled  by  it;  but  it  was  as  plain  to  her  and  her 
advisers  from  the  actual  beginning  of  the  legal  proceedings  as  it  is 
now,  that  the  object  of  the  defendant  was  a  dissolution  of  the 
marriage.  Such  is  the  prayer  of  his  petition,  and  the  contents  of 
it  were  known  to  her  selected  counsel,  if  not  to  her. 

Nor  was  the  absence  from  the  petition  of  an  allegation  that  the 
plaintiff  was  out  of  the  State  of  Louisiana  and  abiding  in  another 
State  an  unusual  thing  in  the  practice  of  that  State,  as  is  shown 
by  testimony  taken  there  by  commission. 

It  is  not,  of  course,  denied  that  there  may  be  such  fraud  upon  a 
tribunal  and  upon  the  opposite  party  in  judicial  proceedings  as 
will  vitiate  a  judgment  obtained  thereby.  State  of  Michigan  ▼. 
Phcmix  Bank^  33  N.  Y.  9.  But  the  fraud  in  such  case  is  made  up 
of  the  same  constituents  as  is  fraud  in  any  other  case,  and  the 
same  state  of  facts  must  appear  which  is  required  in  other  cases. 
There  must  be  fraudulent  allegations  and  representations  designed 
and  intended  to  mislead,  with  knowledge  of  falsity,  and  resulting  in 
damaging  deception.     Id.    The  facts  of  this  case  fall  short  of  that 
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We  come  now  to  consider  the  question  of  the  jorisdiction  of  the 
court 

It  is  plain  that  every  State  has  the  right  to  determine  the  staius^ 
or  domestic  and  social  condition  of  persons  domiciled  within  its 
territory.  Strader  v.  Graham,  10  How.  (U.  S.)  82;  Cheever  ▼.  WiU 
son,  9  Wall.  108;  Barber  v.  Boot,  10  Mass.  260;  Kinnisr  ▼.  Kin- 
nier,  supra.  So  it  is  that  erery  State  may  determine  for  itself,  for 
what  causes  that  status  may  be  changed  or  affected,  and  henoe 
upon  what  grounds,  based  upon  what  acts  or  omissions  of  persons 
holding  the  relation  to  each  other  of  marriage,  they  may  be  sepa- 
rated and  that  relation  dissolved;  and  it  may  prescribe  what  legal 
proceedings  shall  be  had  to  that  end,  and  what  courts  of  its  sov- 
ereignty shall  have  jurisdiction  of  the  matrimonial  status  and 
power  to  adjudge  a  dissolution  of  that  relation.  All  citizens  of  that 
State,  domiciled  within  it  and  owing  to  it  allegiance,  are  bound  by 
the  laws  and  regulations  which  it  prescribes  in  that  respect  When, 
'  without  infringement  of  the  Constitution  of  the  State,  its  statutes 
have  conferred  upon  any  of  its  courts  the  general  power  to  act 
judicially  upon  the  matrimonial  status  of  its  citizens,  or  of  persons 
within  its  territorial  limits,  and  to  adjudge  a  dissolution  of  the  rela- 
tion of  husband  and  wife;  then,  we  take  it,  such  court  has  juris- 
diction of  the  subject-matter  of  divorce.  A  text- writer  of  repute 
says,  that  '^it  is  the  act  or  acts  which  constitute  the  cause  of 
action,"  which  "  is  the  subject-matter  in  a  suit  for  divorce."  See 
3  Am.  Law  Reg.  (N.  S.)  206.  And  in  Holmes  v.  Holmes,  4  Lans. 
388,  the  learned  and  able  judge  who  delivered  the  opinion  of  the 
court  speaks  of  the  acts  relied  upon  to  obtain  a  divorce  as  being 
the  subject-matter.  The  definitions  of  lexicographers  imply  a 
'broader  scope  to  the  phrase,  a  more  general  meaning.  It  is:  **  The 
cause;  the  object;  the  thing  in  dispute."  Bouvier*8  Law  Diet 
"  The  matter  or  thought  presented  for  consideration  in  some  state- 
ment or  discus8ion.r"  Webster's  Diet.  Power  given  by  law  to  a 
court,  to  adjudge  divorces  from  the  ties  of  matrimony,  does  give 
jurisdiction  of  the  subject-matter  of  divorce.  Though  the  pro- 
ceedings before  that  court,  from  first  to  last  of  the  testimony,  in  an 
application  for  divorce,  should  show  that  a  state  of  facts  does  not 
exist  which  makes  a  legal  cause  for  divorce,  yet  it  cannot  be  said 
that  the  court  has  not  jurisdiction  of  the  subject-matter;  that  it 
has  not  power  to  entertain  the  proceeding,  to  hear  the  proofs  and 
allegations,  and  to  determine  upon  their  sufficiency  and  legal  effect 
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Then  jurisdiction  of  tho  subject-mafcter  does  not  depend  upon  the 
nltimate  existence  of  a  good  canse  of  action  in  the  plaintiff  in  the 
particular  case.  See  Groenveli  y.  BuriaeU,  1  Ld.  Baym.  4*55,  467. 
A  court  may  have  jurisdiction  of  all  actions  in  assumpsit,  of  that 
subject-matter.  An  action  by  A.  in  which  judgment  is  demanded 
against  B  as  the  indorser  of  a  promissory  note,  falls  within  that 
jurisdiction.  Such  court  may  entertain  and  try  the  action,  and 
give  a  valid  and  effectual  judgment  in  it  Though  it  should  appear 
in  proof  that  there  had  never  been  presentment  and  demand^  nor 
notice  of  non-payment,  yet  a  judgment  for  A  against  B,  though 
against  the  facts,  without  the  facts  to  sustain  it,  would  not  be  void 
as  rendered  without  jurisdiction.  It  would  be  erroneous  and  liable 
to  reversal  on  review.  Until  reviewed  and  i*eversed,  it  would  be 
valid  and  enforceable  against  B,  and  entitled  to  credit  when  brought 
in  play  collaterally.  If  given  by  such  a  court  in  a  sister  State 
against  one  of  whose  person  that  court  had  jurisdiction,  it  would 
be  a  judgment  which  the  courts  of  this  State  would  be  hound  to 
credit  and  enforce.  Jurisdiction  of  the  subject-matter  is  power 
to  adjudge  concerning  the  general  question  involved,  and  is  not 
dependent  upon  the  state  of  facts  which  may  appear  in  a  particular 
ease,  arising,  or  which  is  claimed  to  have  arisen,  under  that  general 
question.  One  court  has  jurisdiction  in  criminal  cases;  another  in 
civil  cases;  each  in  its  sphere  has  jurisdiction  of  the  subject-matter. 
Yet  the  facts,  the  acts  of  the  party  proceeded  against,  may  be  the 
same  in  a  civil  case,  as  in  a  criminal  case  —  as,  for  instance,  in  a 
civil  action  tot  false  and  fraudulent  representations  and  deceit,  and 
in  a  criminal  action  for  obtaining  property  by  false  pretenses.  We 
should  not  say  that  the  court  of  civil  powers  had  jurisdiction  of 
the  criminal  action,  nor  vice  versa,  though  each  had  power  to  pass 
upon  all^ations  of  the  same  facts.  So  that  there  is  a  more  general 
meaning  to  the  phrase  ^'  subfeci-matter,*'  in  this  connection,  than 
power  to  act  upon  a  particular  state  of  facts.  It  is  the  power  to 
act  upon  the  general,  and  so  to  speak,  the  abstract  question^  and 
to  determine  and  adjudge  whether  the  particular  facts  presented 
call  for  the  exercise  of  the  abstract  power.  A  suitor  for  a  judg- 
ment of  divorce  may  come  into  any  court  of  the  State  in  which  he 
is  domiciled,  which  is  empowered  to  entertain  a  suit  therefor,  and 
to  give  judgment  between  husband  and  wife  of  a  dissolution  of 
their  married  state.  If  he  does  not  establish  a  cause  for  divorce, 
jurisdiction  to  pronounce  judgment  does  not  leave  the  court  It 
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has  power  to  give  judgment  that  he  has  not  made  oat  a  case.  That 
judgment  would  be  so  valid  and  effectual  as  to  bind  him  thereafter* 
and  to  be  res  adjudicata  as  to  him  in  another  like  attempt  by  him.  It 
that  courty  however,  should  err,  and  give  judgment  that  he  had  made 
out  his  ease,  jurisdiction  remains  in  it  so  to  do.  The  error  is  to  be 
corrected  in  that  very  action.  It  may  not  be  shown  collaterally  to 
avoid  the  judgment,  while  it  stands  unreversed,  whether  the  judg- 
ment be  availed  of  in  the  State  of  its  rendition,  or  a  sister  State; 
granted  always  that  there  has  been  jurisdiction  of  the  parties  io  it 
The  judgment  is  in  such  case,  also,  res  adjudiaUa  against  the  party 
cast  in  judgment.  The  relevancy  of  this  discussion  will  appear 
when  we  come  to  consider  more  particularly  some  of  the  points 
made  by  the  plaintiff.  We  conclude  that  jurisdiction  of  the  sub* 
ject-matter  is  the  power  lawfully  conferred  to  deal  with  the  general 
subject  involved  in  the  action. 

It  appears  from  the  proofs  in  this  case  that,  by  the  Constitution 
of  Louisiana,  the  general  assembly  was  authorized  to  enact  laws 
regulating  the  granting  of  divorces.  Art.  113.  That  the  judicial 
power  was  vested  in  certain  courts,  among  which  were  parish 
courts ;  that  there  were  provided  by  Constitution,  seven  District 
Courts  for  the  parish  of  Orleans  ;  that  certain  of  these,  among 
which  was  the  fifth,  had  exclusive  jurisdiction  or  power  in  all  civfl 
cases  except  probate,  and  were  permitted  such  further  jurisdiction, 
not  inconsistent  with  the  Constitution,  as  should  be  conferred  by 
law.  Art  83.  It  also  appears  that  the  general  assembly  confer- 
red upon  the  Fifth  District  Court  of  the  city  of  New  Orleans  ju- 
risdiction to  try  suits  for  divorce,  when  it  had  jurisdiction  of  the 
person.  Act,  No.  66  of  1868.  It  thus  appears  that  the  Fifth 
District  Court  for  the  parish  of  Orleans,  in  the  city  of  New  Orleans, 
the  court  which  rendered  this  judgment,  had  lawful  jurisdiction 
of  the  subject-matter  of  divorce. 

The  plaintiff,  however,  makes  the  point  against  the  validity  of 
the  judgment,  that  it  was  void  in  Louisiana  as  wholly  ananthoriied 
by,  and  in  conflict  with,  the  Constitution  of  the  State.  And  here 
it  is.  that  it  is  of  import  to  know  what  is  meant  by  the  term  **  juris- 
diction of  the  subject-matter."  If  it  means  no  more  than  power  to 
act  when,  and  not  till  when,  a  state  of  &cts  is  proven  which  exactly 
squares  with  the  grounds  for  divorce  prescribed  and  established  by 
constitutional  and  valid  statutes,  then  we  must  mqoiie  what  the 
Constitution  of  a  State  permits  in  the  way  of  statutory  r^ulatioii, 
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and  whether  the  proofs  in  any  case  show  that  the  court  which  in 
that  case  adjudged  a  divorce  had  sufficient  evidence  before  it  to 
enable  it  to  give  judgment.  In  effect,  we  must  review  the  judg- 
ment upon  the  law  and  the  tacts.  If  the  term  means  what  we  have 
above  pointed  out  that  it  does  mean,  then  we  are  to  give  credit  to 
the  judgment  of  a  court  which,  having  power  to  act  upon  the  gen- 
eral subject  of  divorce,  has  heard  the  cause,  and  has  proceeded  to 
judgment. 

The  point  made  is  based  upon  a  provision  in  the  Constitution  that 
DO  ex  post  facto  or  retro-active  law,  nor  any  law  impairing  the  obli- 
gation of  contracts,  shall  be  passed,  nor  vested  rights  be  divested 
unless  for  purpose  of  public  utility  and  for  adequate  compensation. 
Const  of  Louisiana,  art.  110.  It  is  also  based  upon  the  fact,  that 
the  statute  upon  which  it  is  said  that  the  defendant  relied,  in  his 
proceeding  in  the  parish  court  for  a  divorce,  was  passed  in  March, 
1870,  while  the  conduct  or  acts  of  the  plaintiff,  which  he  claimed 
gave  ground  for  that  proceeding,  took  place  in  1869,  before  the 
passage  of  that  act  I  will  not  si^te  it'  more  minutely  here,  for  the 
reason  that  we  do  not  mean  to  go  into  the  question  as  to  whether 
or  not  that  act  was  or  was  not  a  retro-active  law,  as  applied  to  the 
facts  in  this  case;  or  whether  or  not  it  was  an  act  affecting  the 
remedy  only  or  whether  or  not  other  provision  of  the  Constitution, 
or  the  usage  and  practice  of  the  legislature  and  the  courts  under 
that  instrument,  may  not  have  warranted  it.  It  is  not  for  us,  in 
sucli  a  case  as  this,  and  as  to  the  point  now  under  discussion,  to 
lay  the  judgment  of  another  State,  of  competent  jurisdiction  of 
the  subject-matter,  by  the  side  of  the  organic  law  of  that  State,  and 
to  determine  whether  that  judgment  reaches  beyond,  or  falls  short 
of  the  limit  of  that  instrument.  A  casual  reading  of  Simonds  v. 
SimondSy  103  Mass.  572  ;  s.  o.,  4  Am.  Rep.  576,  would  take  that  case, 
as  warranting  by  its  doctrine  an  inquiry  into  the  constitutionality  of 
the  act  of  Louisiana  relied  upon  by  the  defendant  A  closer  reading 
Hhows  peculiarities  not  presented  here.  That  was  a  libel  in  a  Massa- 
chusetts court  by  a  wife  for  a  divorce  a  vinculo  from  her  husband  on 
the  ground  of  his  adultery.  He  defended,  admitting  his  cohabita- 
tion with  another  woman,  but  justifying  it  on  the  ground  of  his  di- 
vorce from  thelibellant  by  a  court  in  Maine,  and  his  marriage  there- 
after with  the  second  woman.  It  appeared  that  he  was  divorced  by  a 
court  in  Maine,  acting  under  a  special  statute  of  the  legislature  of 
that  State,  giving  it  authority  to  hear  and  adjudge  upon  his  case. 
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The  Massachusetts  court  disallowed  his  defense,  on  the  ground  that 
by  the  law  of  the  courts  in  Maine  such  a  special  statute  was  uncon- 
stitutional, and  that  it  would  not  be  presumed  that  the  legislature 
of  that  State  would  have  passed  it,  unless  the  libellee  had  fraudu- 
lently concealed  the  true  sUUiif  of  himself  and  the  libellant, 
which  was  that  she  was  living  apart  from  him  —  she  in  Massa 
chusetts  and  he  in  Maine  —  by  virtue  of  a  judicial  decree  of  a 
court  of  the  former  State  adjudging  separation  of  them  from  bed 
and  board.  The  concluding  remarks  of  the  court  in  the  case  cited 
are  significant.  '^  The  divorce  in  this  case  *  *  *  was  under 
a. special  statute,  applying  to  a  single  case,  and  therefore  nncon- 
sLitutional.  This  being  so,  it  is  not  necessary  to  inquire  whether, 
if  it  taere  regarded  as  a  valid  divorce  in  Maine,  it  would  have  any 
validity  in  this  Commonwealth."  It  is  apparent  that  the  Massa- 
chusetts court  did  not  assume  to  pass  primarily  upon  the  validity 
of  the  special  statute,  and  of  the  judgment  of  divorce  rendered 
under  it.  It  satisfied  itself  by  the  decisions  of  the  courts  of  Maine, 
which  it  cited  (Lewis  v.  Webb,  3  Greenl.  326 ;  Durham  v.  Leuns- 
ion,  4  id.  140;  Adams  v.  Palmer,  51  Me.  480),  that  the  divorce 
would  not  be  considered  valid  in  that  State,  and  therefore  felt  justi- 
fied in  holding  it  invalid  in  Massachusetts.  Had  there  been  no 
ground  in  the  law  as  declared  by  the  courts  of  Maine  for  saying 
that  the  divorce  was  invalid  there,  and  had  it  appeared  as  a  judg- 
ment unreversed  and  valid,  and  entitled  to  full  faith  and  credit 
there,  by  law  or  the  usage  of  the  courts  in  that  State,  we  may  doubt 
whether  the  court  of  Massachusetts  would  have  felt  at  liberty  to 
pronounce  it  invalid  for  the  reasons  given  by  it,  and  whether  it 
would  not  have  considered  itself  bound  to  recognize  and  yield  to 
it  under  the  Constitution  and  the  laws  of  Congress.  Now,  we 
have  not  such  a  case  here  as  was  presented  in  Simonds  v.  Sitnonds, 
supra.  There  is  no  proof  here,  either  by  witnesses  learned  in  the 
law  of  Louisiana,  or  by  decisions  of  the  courts  of  that  State  cited  to 
us,  that  the  judicial  power  of  that  State  has  regarded  legislative 
enactments  aflFecting  the  status  of  married  persons,  by  the  applica- 
tion of  the  provisions  of  them  to  the  past  conduct  of  those  persons, 
or  either  of  them,  as  contravening  the  Constitution  of  the  State. 
It  is  a  subject  on  which  much  has  been  said  by  courts  in  diflFerent 
States,  and  not  with  entire  accord  ;  and  in  several  cases  in  different 
States  it  has  been  held,  as  we  gather  from  decisions,  that  a  law 
authorizing  a  judgment  of  divorce,  on  account  of  acts  done  before 
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its  passage,  is  not  in  oonflict  with  a  constitutional  provision  against 
retro-active  or  retrospective  laws.  In  the  face  of  a  formal  and 
deliberate  judgment  of  a  court  of  the  State  of  Louisiana  decreeing 
a  diToroe,  with  a  Constitution  of  the  State  and  the  laws  of  its  general 
assembly  before  it,  we  may  not  assume  that  the  law  of  that  State, 
as  settled  by  its  judiciary,  is  against  the  validity  of  the  statutes, 
and  of  this  judgment  under  them  ;  nor  may  we  apply  to  that  Con- 
stitution and  those  statutes  our  own  interpretation  and  adjudica- 
tion for  that  would  be  to  substitute  the  law  of  New  York  for  the 
law  of  Louisiana.  We  find  before  us  a  judgment  in  due  form, 
rendered  by  a  court  of  that  State  having  jurisdiction  of  the  general 
subject-matter,  standing  unreversed  and  of  efficacy  there,  by  which 
the  judiciary  there  has  declared  the  giaius  of  two  of  its  citizens, 
and  by  virtue  of  which  that  sovereignty  has  permitted  the  assump* 
tiou  by  one  of  them  of  new  matrimonial  relations.  We  may  not^ 
under  the  Constitution  and  laws  of  the  United  States,  withhold 
faith  and  credit  from  that  judicial  proceeding,  nor  hesitate  to  fol- 
low it  in  its  consequences  upon  the  parties  before  us  in  the  case  at 
our  bar ;  provided,  however,  that  that  court  had  jurisdiction  of 
the  person  of  those  two  citizens,  as  well  as  jurisdiction  of  the  sub* 
ject-matter.  Of  their  own  jurisdiction,  so  far  as  it  depends  upon 
municipal  laws,  the  courts  of  every  country  are  exclusive  judges. 
Id  pronouncing  a  judgment,  they  of  necessity  decide  in  favor  of 
their  jurisdiction.  It  is  conclusive,  if  they  have  jurisdiction  of  the 
subject-matter.  Per  Marshall,  0.  J.,  Rose  v.  Himelyy  4  Cranch, 
341. 

The  plaintiff  also  makes  a  point  against  the  validity  of  that  judg- 
ment, that  it  is  wholly  unauthorized  by  and  in  conflict  with  the 
statutes  of  Louisiana. 

Besides  the  general  answer  just  stated,  this  point  admits  of  a 
particular  reply.  It  appears  that,  when  the  defendant  began  his 
proceeding  for  divorce  in  the  court  of  Louisiana,  there  was  a  stat- 
ute of  that  State,  passed  March  9th>  1870,  which  gave  a  right  to  a 
divorce  a  vinculo  for  a  cause,  the  existence  of  which,  in  his  case,  the 
defendant  established  to  the  judicial  satisfaction  of  that  court.  That 
statute  was  professedly  an  amendment  and  re-enactment  of  an  article 
of  the  Civil  Code  of  the  State.  On  the  14th  March,  1870,  another 
statute  was  enacted,  declaring  that  no  judgment  of  divorce  should  be 
had  for  that  cause,  unless  there  had  been  a  previous  judicial  separa- 
tion of  the  parties  from  bed  and  board,  and  the  expiration  of  one 
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year  therefrom  without  reconciliation.  If  these  two  statu  tea  stood  by 
themsel vesy  it  might  be,  though  there  is  in  the  latter  no  express  repeal 
of  the  former  that  there  was  a  repeal  of  it  by  implication.  But  there 
was  other  legislation  in  that  year  in  that  State,  and  at  the  same  ses- 
sion of  the  general  assembly,  of  a  general  character,  involving  the 
status  of  its  citizens  as  to  marriage  and  divorce.  Several  acts  wore 
passed  in  pari  materia,  including  a  revision  of  the  statutes  of  the 
State  and  of  its  Civil  Gode,  under  a  previous  authorization.  The  act 
of  seventeenth  March,  supra,  would  seem  to  have  been  a  part  of  it. 
It  became  necessary  to  provide  against  conflict  among  the  enact- 
ments of  this  revision,  and  the  statutes  passed  from  day  to  day  at 
the  same  session.  So,  on  the  28th  February,  1870,  an  act  was 
passed  having  in  view  all  these  things,  which  declared  that  all  acts 
of  that  session  in  conflict  with  the  revision  should  have  precedence 
thereof,  and  be  held  as  law  in  opposition  thereto,  and  as  a  repeal 
thereof  so  far.  Moreover,  when,  after  this,  the  authorized  revision 
came  to  be  authoritatively  published  as  flnally  shaped  by  all  the 
legislation  of  the  session,  it  contained  the  same  provision  for 
divorce  as  that  found  in  the  act  of  ninth  March,  supra.  It  is  not 
to  be  denied  that  at  first  sight  there  seems  to  be  confusion  among 
these  statutes;  but  the  courts  of  that  State  have  passed  upon  the 
question  what  statutes  were  left  in  operation  as  a  result  of  all 
the  legislation  of  the  year  1870,  and  decisions  upon  kindred  cases 
are  to  the  effect  that  this  statute  of  ninth  March,  supra,  was  left  a 
valid  and  subsisting  law.  In  the  Succession  of  Winn,  25  La.  Ann. 
216;  Michel  Y.  Wiel,  id.  208,  there  is  also  a  legislative  expression 
that  that  act  was  in  force;  for  in  1877  it  was  deemed  needfdl  to 
make  a  repeal  of  it,  and  on  30th  April,  1877,  an  act  repealing  it 
was  passed.  There  is  also  the  finding  in  the  case  of  tiie  Special 
Term,  that  the  judgment  is  valid  by  the  laws  of  Louisiana,  which 
implies  a  finding  of  what  those  laws  were.  There  is  also  the  refusal 
to  find  as  a  fact,  on  the  request  of  the  plaintiff,  that  the  court  in 
New  Orleans  was  not  authorized  to  grant  a  divorce  for  the  causes 
set  forth  in  the  petition,  or  proved  in  that  proceeding.  We  cannot 
say  that  there  is  no  testimony  to  sustain  that  finding  and  that 
refusal,  so  far  as  this  question  of  the  existence  of  the  act  of  March 
ninth,  supra,  is  concerned.  Besides  that,  there  comes  back  the 
consideration  which  we  have  presented  in  disposing  of  the  consti- 
tutional question  raised  by  the  plaintiff  That  court  having,  as  we 
have  seen,  jurisdiction  of  the  subject-matter,  has  received  ttie  peti- 
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tioQof  the  defendant  and  heard  his  proofs,  and  has  adjudged  that 
he  has  made  out  a  case  entitling  him  to  a  dissolution  of  the  mar- 
riage with  the  plaintiff.  In  doing  this  that  court  necessarily  had 
to  pass  upon  the  facts  presented  by  the  evidence,  and  to  determine 
whether  the  conduct  and  the  acts  of  the  plaintiff  were  made,  by 
law  of  the  State  of  Louisiana,  a  cause  for  divorce.  In  doing  that, 
it  had  to  pass  upon  the  validity  of  the  statute  above  noted,  and  upon 
its  existence  and  operative  power  as  a  part  of  the  law  of  the  State. 
The  judgment  of  that  court  decreeing  that  divorce  is  an  adjudica- 
tion that  the  statute  of  the  ninth  of  March,  supra^  was,  at  the  date 
of  the  judgment,  a  part  of  the  law  of  the  State,  and  that  the  acts  and 
conduct  named  in  it  were  good  ground  for  a  dissolution  of  mar- 
rii^.  We  must  say,  as  we  said- before,  that  that  judgment,  stand- 
ing unreversed  in  that  State,  is  a  judicial  proceeding  of  another 
State  to  which  this  court  must  give  credit,  if  the  court  rendering 
it  had  jurisdiction  of  the  person  of  the  parties  affected  by  it.  If 
there  was  constitutional  and  statutory  power  to  make  a  decision  in 
the  case,  a  wrong  decision  does  not  impair  that  power,  nor  the  va- 
lidity of  the  judgment  to  which  the  decision  led,  when  it  is  pre- 
sented collaterally.  KinnierY.  JSinnier,  supra.  The  decisions  of 
the  tribunals  of  a  State  to  the  true  construction  of  the  laws  of  their 
own  sovereignty  are  binding  upon  the  Federal  courts.  Walker  v. 
Harbor  Commissioners,  17  Wall.  648;  Oalpin  v.  Page,  IS  id.  360; 
Bailey  v.  Magwire,  22  id.  215 ;  Secombe  v.  R.  R.  Co.,  23  id.  108  ; 
and  why  not  on  the  judiciary  of  other  States  in  all  matters  within 
the  jurisdiction  of  the  tribunals  first  named  ? 

It  is  now  to  inquire  whether  the  court  in  Louisiana  had  juris- 
diction of  the  person  of  the  parties  to  the  judgment.  That  it  had 
of  the  person  of  the  defendant  in  this  case  may  not  be  disputed. 
Louisiana  was  not  only  the  State  of  his  domicile,  but  of  his  actual 
residence  and  presence  at  the  time.  Jurisdiction  of  the  person  is 
got  by  the  service  of  process  upon  the  party  personally  within  the 
territorial  jurisdiction,  or  by  his  voluntary  appearance  in  the  suit  I 
think  it  may  also  he  got  of  the  defendan t,in  a  sui  t  for  divorce, when  he 
is  a  domiciled  citizen  of  the  State  in  which  the  court  has  territorial 
jurisdiction,  by  such  proceeding  in  the  nature  of  service  of  process 
of  the  court,  as  the  law  of  that  State  has  made  the  substitute  and 
equivalent  for  service  of  process  upon  the  person  within  the  juris- 
diction. I  know  that  it  has  been  said  that  it  is  a  principle  of 
natural  justice,  that  no  one  shall  be  bound  by  a  judgment  who  has 
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not  been  served  with  process,  and  that  a  custom  not  to  summon  or 
giye  notice  to  a  defendant  is  contrary  to  the  first  principles  of 
justice,  and  cannot  be  good.  Fisher  v.  Lane,  3  Wils.  297 ;  Bex  ▼. 
^^'.V  of  Cambridge  J  8  Mod.  148,  164.  In  later  days  it  is  no  longer 
an  anomaly  that  some  of  the  rights  of  parties  may  be  adjndged  upon 
though  they  have  not  been  brought  before  the  courts,  either  by 
voluntary  appearance  or  by  service  of  process  upon  the  person,  and 
though  jurisdiction  has  been  acquired  in  no  other  way  than  by  a 
substitute  for  personal  service.  Most  frequently  such  adjudica- 
tions are  in  rent,  as  in  an  action  begun  by  attachment  of  property, 
or  foreclosure  of  mortgage  or  other  lien  thereon,  and  the  service  of 
summons  or  other  original  process  is  a  substituted  one.  Then, 
however,  judgment  is  not  permitted  in  personam  against  a  defend- 
ant not  a  resident  of  the  State.  Sehwinger  v.  Hickok,  53  N.  T. 
280.  But  thev  are  not  confined  to  such  cases.  We  have  had  oo- 
casion  lately  to  examine  the  question  with  some  care  in  CHbbs  v. 
Queen  Ins.  Co.,  63  N.  Y.  114;  s.  c,  20  Am.  Bep.  513,  and  we  came 
to  the  conclusion  that  a  statute  of  this  State  is  valid,  that  provides 
for  substituted  service  upon  a  defendant  not  a  citizen  of  this  State, 
and  absent  from  its  jurisdiction  ;  and  that  a  judgment  based  there- 
upon is  good  in  personam  within  our  jurisdiction.  It  is  to  be  ob- 
served, however,  that  in  that  case  the  laws  of  the  State  had  given 
to  the  defendant  certain  privileges  within  it,  on  the  defendant  sub- 
mitting in  advance  to  the  jurisdiction  of  the  State  courts.  We 
understand  that  the  Supreme  Court  of  the  United  States  has  gone 
further,  and  to  the  extent  that  a  judgment  so  got  in  one  State  is 
enforceable  in  another  in  personam  (see  note  at  foot  of  case  last 
cited) ;  and  if  it  may  be  so  with  a  defendant  not  a  citizen  of  the 
State,  a  fortiori  with  a  citizen  of  the  State,  one  having  his  domicile 
there,  and  owing  it  allegiance  and  bonnd  by  its  laws.  It  was  npon 
such  ground  that  the  judgment  was  placed  in  Douglass  v.  Forrest,  4 
Bing.  686.  There  decrees  had  been  pronounced  in  Scotland  against 
a  native  of  that  country,  who  had  gone  out  of  its  jurisdiction  and 
never  returned,  and  had  no  notice  in  iact  of  the  proceedings  against 
him.  He  had  been  summoned  by  posting,  according  to  the  law  of 
Scotland.  The  decree  adjudged  him  to  pay  a  certain  sum  of 
money.  The  Court  of  Common  Pleas  of  England  held  those  de 
crees  consistent  with  the  principles  of  justice.  The  ruling  was 
based  upon  the  fact  that  the  defendant  owed  allegiance  to  the 
sovereignty  by  which  they  were  pronounced.    See,  also,  to  the  et  m» 
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effect,  Becquet  t.  Mae  Oarfhy,  2  Bam.  &  Ad.  951 ;  Martin  y.  NicoUsi 
'3  Sim.  458.  And  bo  is  the  utteranoe  of  Blaokbubk,  J.,obiterf 
perhaps,  or  by  way  of  illastration  and  argument  in  Schihsby  v.* 
WeaUnholz,  L  R,  6  Q.  B.  156,  as  follows  :  ''  If  the  defendants  had 
been,  at  the  time  of  the  judgment,  subjects  of  the  country  whose 
judgment  is  sought  to  bo  enforced  against  them,  then,  we  think, 
that  its  laws  would  have  bound  them. "  He  was  speaking  of  the 
laws  of  France,  providing  for  a  substituted  service  upon  a  party 
alisent  from  the  territory  of  that  realm.  We  do  not  adopt  the  doc- 
trine of  these  cases  now,  further  than  to  apply  it  to  this  case. 

The  provision  of  our  Gode  of  Procedure  (§  135  of  Old  Code,  § 
438,  of  New  Code)  for  the  service  of  summons  upon  an  absent  de- 
fendant by  publication  in  an  action  for  divorce  is  of  the  same  kind 
of  legislation.    Where  the  defendant  was  a  citizen  of  this  State 
when  the  marriage  was  contracted,  and  is  still  domiciled  here,  it  is 
not  to  be  doubted  that,  as  a  general  rule,  such  service  in  such  suit 
is  good  and  sufficient  to  confer  jurisdiction  of  the  person.     It  is  a 
part  of  the  law  of  the  State,  of  which  the  defendant  is  a  subject 
and  a  citizen.     That  law  binding  upon  him  is  an  assent  given  by 
him,  that  there  may  and  will  be  acquired  jurisdiction  over  him  to 
hear  the  case  and  render  judgment,  affecting  to  an  extent  his  per- 
sonal rights.     As  a  denizen  and  a  citizen  of  the  State,  he  owes  it  alle«^ 
giance,  and  is  under  the  force  and  authority  of  its  laws ;  and  so* 
long  as  he  remains  in  that  relation,  he  cannot  throw  off  his  subjec- 
tion by  the  act  of  temporary  or  prolonged  absence  from  the  State. 
He  is  still  amenable  to  those  laws,  and  bound  by  their  provisions  as  to 
substituted  service  of  process.     Black  v.  Blacky  4  Bradf.  174.    See, 
also,  Sheldon  v.  WrigM,  5  N.  T.  497-516.    And  where  the  case  is 
that  of  a  citizen  of  another  State  having  his  domicile  there,  and  a 
judgment  against  him  there  on  a  substituted  service  —  such  as  the 
law  of  his  allegiance  has  authorized  in  the  case  of  an  absent  defend- 
ant— he  is  bound  by  it,  though  actually  abiding  in  this  State  ;  and 
when  it  has  been  duly  made,  he  is  subject  in  person  to  the  State 
court  duly  awarding  it.    Hood  v.  Hood,  11  Allen,  196.    And  see 
Cooper  V.  Reynolds,  10  Wall.  308-319.    ''  The  right  of  the  legisla^ 
lature  to  prescribe  such  notice, ''  says  Cooley  in  Const.  Lim.,  page 
*404,  ''and  to  give  it  effect  as  process,  restis  upon  the  necessity  of 
the  case,  and  has  long  been  recognized  and  acted  upon.''  The  author^* 
ities  cited  by  that  text-writer  sustain  his  proposition.    In  re  Em*- 
fire  OUy  Bank,  18  N.  Y.  200  ;  Rockwell  v.  Nearing,  85  id.  814 ; 
Vol.  XXVIII  — 19 
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HiUions  T.  Johnson,  24  How.  (IT.  S.)  195.  It  is  well  to  say  that  we 
are  now  speaking  of  a  salt  affeoting  the  matrimonial  relation,  a  sub- 
ject peculiar,  and  that  we  do  not  now  speak  generally^  or  as  to  any 
thing  but  that  relation  and  the  dissolution  of  it 

There  are  numerous  authorities,  and  the  plaintiff  has  cited  some 
of  them,  to  the  effect  that  a  judgment  of  another  State,  got  against 
a  resident  of  this  State,  and  who  has  ncTer  been  a  citizen  of  that, 
without  personal  service  of  process  or  voluntary  appearance,  is  not 
a  valid  judgment,  and  may  be  inquired  into  in  our  courts,  and  on 
such  facts  appearing  may  be  disregarded  as  having  been  rendered 
without  jurisdiction.  Kerry,  Kerr j supra;  Hoffman'^.  Hofftium^ 
46  N.  Y.  30  ;  8.  0.,  7  Am.  Bep.  299 ;  and  others.  We  have  not 
.8een  a  decision  which  so  holds,  where  the  defendant  was  a  citiaen 
of  the  other  State,  and  the  court  thereof  proceeded  upon  a  substi- 
tuted service,  in  accordance  with  the  laws  of  that  State.  Borden 
F.  Fitchf  15  Johns.  121,  which  is  perhaps  the  leading  case  in  this 
State,  rests  upon  the  fact  that  the  defendant,  in  the  judgment  there 
impugned,  had  never  been  domiciled  in  the  State  in  which  the 
judgment  was  rendered.  It  would  be  tedious  to  name  and  review 
all  the  cases  in  this  State.  In  the  earlier  of  them  there  was  not 
harmony  with  those  of  the  Federal  courts,  and  a  disposition  was 
manifested  to  treat  the  judgments  of  the  court  of  another  State  as 
like  those  of  courts  of  a  foreign  country.  I  think  that  the  result 
of  the  decisions  of  this  State,  at  this  time,  is  this :  That  when 
courts  of  another  State  have  jurisdiction  of  the  subject-matter,  and 
of  the  person,  they  are  to  be  credited  collaterally ;  that  jurisdiction 
of  the  subject-matter  is  to  be  tested  by  the  powers  conferred  by  the 
Constitution  and  laws  of  the  other  State  (Kinnier  v.  Kinnier, 
tupra);  and  that,  as  to  jurisdiction  of  the  person,  they  go  no 
farther  against  it  than  that  it  the  defendant  is  a  domiciled  citiaen 
of  this  State,  jurisdiction  of  him  by  the  courts  of  another  State  is 
not  acquired,  save  by  personal  service  of  process  or  his  voluntary 
appearance.  When  the  word  '*  resident "  is  used  in  them,  it  must  be 
taken  as  synonymous  with  domiciled  person,  as  in  Viecher  v.  Vischer, 
12  Barb .  640.  We  know  of  no  case  in  this  State,  that  has  held  that 
in  a  suit  for  divorce,  jurisdiction  of  the  person  of  a  domiciled  citi- 
sen  of  a  State  may  not  be  acquired  by  the  courts  of  that  State,  by 
a  substituted  service  of  process,  though  at  the  time  he  be  in  taoi 
abiding  in  another  State.  This  seems  to  be  conceded  in  Hassa* 
ohusetts,  whose  rules  have  been  quite  rigid  on  this  subject.    See  Bp^ 
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$$tt  Y.  Briggsy  9  Mass.  464;  Barber  y.  Root,  10  id.  26S.  The  adju- 
dications in  some  States  hare  gone  farther.  DiUon  y.  Dit9on^  4  R 
L  107;  Harding  v.  Aldeny  9  Oroenl.  140;  Tolm  v.  Tolen,  2  Blackf. 
407.  In  some  not  so  far  at  first  Iriy  y.  Wihon,  1  Doy.  &  Bat  Eq. 
568 ;  bnt  to  be  varied  from  subsequently.  The  State  y.  SehlatcAer, 
Philips'  Law  R.  (N.  C.)  520. 

The  reasons  giYen  for  the  validity  of  substituted  process  are  not 
always  alike,  or  uniformly  agreed  upon.  It  is  sometimes  said  that 
a  judgment  of  divorce,  acting  upon  the  statue  of  married  persons, 
is  in  its  nature  a  judgment  in  rem  ;  and  then  it  is  conceded  that  a 
judgment  got  without  personal  service  of  process,  or  voluntary 
appearance,  is,  so  far  as  the  res  is  affected,  a  Yalid  adjudication.  It 
is  sometimes  said  that  the  laws  regulating  marriage  and  authoris- 
ing judgments  of  divorce,  and  prescribing  the  means  ot  obtaining 
judgment  thereof,  are  in  the  nature  of  police  regulations,  and  that 
every  State  has  the  right  to  prescribe  and  enforce  them  in  behalf 
of  public  order  and  good  morals,  and  that  the  result  has  of  neces- 
sity to  be  accepted  by  other  States. 

It  is  our  conclusion,  whatever  grounds  may  be  stated,  that  in  a 
suit  for  divorce,  a  valid  judgment  in  personam,  so  as  to  affect  a 
dissolution  of  the  marriage  contract,  which  shall  be  prevalent 
everywhere,  may  be  rendered  against  a  defendant  not  within  the 
territorial  jurisdiction  during  the  progress  of  the  suit,  if  that  be 
the  place  of  his  citizenship  and  domicile,  though  process  be  served 
upon  him  only  in  some  method  prescribed  by  the  laws  of  that 
jurisdiction  as  a  substitute  for  personal  service,  and  though  he  has 
not  Yoluntarily  appeared.  We  need,  in  this  case,  to  take  no  posi- 
tion more  extreme  than  this.  It  is  now  to  inquire  .  the  plaintiff 
in  this  suit  was  in  that  condition  when  the  proceedings  were  pend* 
ing  in  which  the  judgment  set  up  by  the  defendant  here  was  ren- 
dered. 

She  was  not  within  the  State  of  Louisiana  at  the  time  of  the 
oommenoement  of  the  legal  proceedings.  There  was  no  personal 
nrvice  upon  her  of  process  of  the  court  She  did  not  voluntarily 
appear,  nor  authorize  an  appearance  for  her.  There  was  an  appoint- 
ment by  the  court  of  a  curator  ad  hoe,  without  an  allegation  in  the 
petition  that  she  was  beyond  the  State.  This,  as  it  appears  from 
the  evidence,  was,  by  the  laws  of  that  State,  a  valid  substitute  for 
a  personal  service  of  process  in  the  case  of  a  domiciled  defendant 
in  a  suit  for  diYorce,  who  is  abeent  from  the  State  when  the  suit  ia 
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commenced.  That  she  once  had  her  domicile  in  that  State  is 
plain.  It  was  not  her  domicile  of  origin;  bnt  she  was  abiding 
there  when  she  was  married  with  the  defendant.  After  her  mar- 
riage with  him  she  continued  to  live  there,  in  his  honsehold,  as  his 
wife,  and  of  his  family,  having  no  separate  domestic  status  or 
interest.  'Inhere  is  no  doubt  that  New  Orleans  was,  before  the  mar- 
riage, during  the  continuance  of  the  married  relation,  and  has 
been  ever  since,  the  domicile  of  the  defendant  The  domicile  of 
the  husband  is  prima  facie  the  domicile  of  the  wife.  Whitcomb  v. 
Whiicomb,  2  Curt.  361 ;  Warrender  v.  Warrendsr,  9  Bligh,  89 ; 
Gree7ie  v.  OreenSy  11  Pick.  411.  The  plaintiflF  was,  therefore,  if 
not  before  and  at  the  time  of  the  ceremony  of  marriage,  at  least 
after  it  had  been  performed,  and  as  long  as  she  remained  in  his 
household,  domiciled  in  Louisiana,  a  denizen  and  citizen  of  that 
State,  subject  to  its  laws  and  bound  by  them.  There  are,  however, 
exceptions  to  the  rule,  one  of  which  is  invoked  by  the  plaintiff 
in  this  suit,  so  that  in  certain  cases  a  married  woman  may  have 
a  domicile  in  another  jurisdiction  than  that  of  her  husband*. 
This  is  so,  when  they  are  living  apart  under  a  judicial  diecree 
of  separation,  or  when  the  conduct  of  the  husband  has  been 
such  as  to  entitle  the  wife  to  an  absolute  or  limited  divorce. 
She  may  acquire  a  separate  domicile  whenever  it  is  necessary 
for  her  to  do  so.  But  the  right  to  do  so  springs  from  the 
necessity  for  its  exercise.  See  Cheever  v.  Wilson,  9  Wall*  108-124* 
These  exceptions  arise  naturally  from  the  reasons  of  the  rule  itself 
which  are  the  theoretic  identity  of  person  and  of  interest  between 
the  husband  and  the  wife  in  the  eye  of  the  law,  and  the  presump- 
tion arising  that  the  home  of  one  is  the  home  of  the  other,  and 
also  her  duty  to  dwell  with  him.  Hartsau  v.  Hartsau,  14  Pick. 
181.  This  reason  ceases,  when  a  judicial  decree  has  separated  and 
adjudged  them  to  live  apart  It  is  weakened  in  power,  when  the 
conduct  of  the  husband  has  been  such  as  to  make  it  proper  for  the 
wife  to  seek  relief  from  her  obligation  to  have  the  same  home  and 
interest  with  him  ;  though  a  strong  ground  of  this  exception  seems 
to  be  that,  were  it  not  so,  the  husband  might  constantly  change 
his  domicile,  and  drawing  that  of  his  wife  after  his,  prevent  her 
finding  a  court  having  that  jurisdiction  of  person  which  would 
enable  her  to  bring  her  suit  for  redress  and  relief.  It  is  evident 
that  this  reason  will  also  operate  in  favor  of  the  hnsbandy  so  that 
when  he  has  ground  for  a  suit  by  reason  of  the  misconduct  of  the 
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wife,  she  may  not  so  often  change  her  domicile  as  to  baffle  him  in 
his  pursuit  of  a  remedy.  In  the  case  in  hand,  the  first  ground  for 
a  woman  acquiring  a  domicile  other  than  that  of  her  husband  did 
not  exist.  Nor  are  we  able  to  say  that  the  second  did.  The 
Special  Term  has  found,  as  a  fact,  that  by  the  laws  of  the  State  of 
Louisiana,  the  domicile  of  both  the  plaintiff  and  the  defendant 
remained  and  was  in  that  State  until  the  judgment  of  divorce 
between  them  was  there  rendered.  There  is  not  in  the  findings 
any  thing  on  which  to  ground  a  conclusion  that  the  plaintiff,  at  the 
time  when  she  left  the  defendant's  household,  had  cause  in  his  con- 
duct, or  otherwise,  for  a  suit  for  absolute  or  limited  diyorce.  On 
the  contrary,  to  repeated  requests  of  the  plaintiff  to  find  facta 
which  would  show,  or  tend  to  show,  that  she  had  such  cause,  the 
Special  Term  gave  a  refusal.  I  am  constrained  to  say  that  the 
evidence  sustains  the  refusal,  and  tends  to  prove  that  whatever 
cause  there  was,  for  a  separation  of  the  plaintiff  and  defendant, 
or  for  other  appeal  to  the  courts  in  the  matter  of  their  marital  re- 
lations, existed  in  the  feelings  and  conduct  of  the  plaintiff,  and  not 
in  the  conduct  of  the  defendant.  Nor  does  it  appear  that  she  in- 
tended when  she  left  New  Orleans  to  change  her  domicile,  or  to 
take  proceedings  against  her  husband,  or  that  she  conceived  that 
she  had  cause  therefor.  I  see  no  reason  to  hold  that  the  domicile 
of  the  plaintiff  was  other  than  that  of  the  defendant,  her  husband. 
That  domicile,  as  we  have  seen,  was  in  the  State  of  Louisiana, 
Thus  they  were  both  subject  and  amenable  to  the  laws  of  that  State, 
and  to  the  lawful  rules  and  practice  of  its  courts.  The  law  of  that 
State  properly  gave  jurisdiction  to  its  courts  charged  therewith  to 
decree  a  divorce  between  them,  for  any  cause  allowed  by  the  law  of 
that  government,  and  it  was  for  that  State  to  determine  for  what 
causes  and  to  what  extent  a  divorce  should  be  adjudged  between 
married  persons  ;  it  was  exclusively  for  that  State  to  determine  for 
itself  the  slaitM  of  all  persons  domiciled  within  it.  Kinnter  v. 
Kinnier,  ^upra.  We  think  that  it  appears  from  the  evidence  that 
the  provisions  of  the  Louisiana  law,  for  the  service  of  process  by 
substitution,  were  fully  observed.  It  is  objected  that  there  is  no 
allegation  in  the  petition  that  the  plaintiff  was  absent  from  the 
State.  Bnt  it  does  appear  from  the  record  that  a  curator  ad  hoc 
was  appointed  for  her.  In  some  way  the  fact  which  warranted 
that  proceeding  mnst  have  come  to  the  judicial  notioe  of  the  court 
It  is  shown  by  testimony  that,  by  the  practice  in  that  State,  this 
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need  not  be  by  allegation  in  the  petition,  and  may  be  by  oral  sag- 
gestion  of  connBel  in  open  coart  The  prayer  of  the  petition  asks 
for  a  citation  to  the  plaintiff  throngh  an  attorney  to  defend  for  her, 
and  an  order  was  made  by  the  conrt  to  that  end  by  the  appoint- 
ment of  a  curator  ad  hoc.  The  fact  is  in  the  case  without  objec- 
tion and  beyond  dispute,  that  the  plaintiff  was  absent  from  the 
State,  and  it  does  appear  from  the  record  that  the  method  pre- 
scribed by  law  for  sach  case  was  taken.  This  meets  the  objection. 
The  facts  of  the  case  are  covered  by  the  statutory  proTisions  for 
substituted  service.  Civil  Code  La.,  arts.  56,  141,  3522,  sub.  3; 
Bey.  Laws  of  La.,  No.  96,  §  1190.  We  have  examined  the  casea 
cited  in  this  connection  by  the  plaintiflEl  They  lay  down  no  mle 
in  hostility  with  the  above. positions. 

It  therefore  appears  that  as  the  judgment  of  divorce,  set  up  by 
the  defendant,  was  rendered  by  a  court  having  jurisdiction  of  the 
subject-matter,  and  of  the  persons  of  the  plaintiff  and  defendant^ 
and  was  obtained  without  fraud  upon  that  court  or  upon  the 
plaintiff,  it  is  a  valid  and  effectual  judgment  of  the  State  of 
Louisiana,  to  which  full  faith  and  credit  must  be  given  in  the 
courts  of  this  State.  It  affords  to  the  dof endan  t  a  complete  defenaa 
to  this  suit 

The  judgment  appealed  from  should  be  alBrmed. 

All  oonouTi  except  Rapallo  and  Millbb,  JJ.,  not  votiiig; 


Oeaiohbad  T.  Prbbsov. 

(nv,  T.srao 

JpwMy  ^fioiMr  €f  aUomeg,  contirueUom  ^-^rmtjflmHmk 

Defendant  execated  a  power  of  attomej  authorliing  his  son  In-law,  P.^  *  to  draw 
and  indorse  anj  check  or  checks,  promissory  note  or  notes,  on  any  bank  la 
the  dtj  of  New  York  in  which  I  maj  have  an  aooonnt^and  especially  In  tha 
Irving  National  Bank  of  said  city,  and  to  do  anj  and  all  matters  and  things 
connected  with  mj  acoonnt  in  said  Irving  National  Bank  or  any  other  bank 
In  said  dty ,  which  I  mjself  might  or  oonld  do,"  ete.  The  words  "  promls- 
sorj  note  or  notes  "  were  interlined.  P.  execoted  in  the  name  of  defendaali 
and  delivered  to  plaintifTs  testator,  two  promissory  notes  payable  at  a  bank 
where  defendant  had  no  account.  In  an  action  on  the  notes,  keUL,  that  the 
making  of  them  was  nnanthorised  and  defendant  was  not  liable. 
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A  mortgage,  oonditloned  to  aeenre  the  payment  of  notes  executed  bj  P.,  the 
mortgagor*8  non-in  law,  in  the  name  of  the  mortgagor,  bat  which  were  in 
fact  nnanthorized,  was  executed  at  P.*b  reqaest,  upon  lands  which  P.  reallj 
owned,  bat  the  title  to  which  had  been  taken  in  the  mortgagor's  name  witb- 
oat  his  knowledge,  the  mortgagor  supposing  the  mortgage  was  for  the  ben- 
efit of  P.  or  his  wife.  In  an  action  against  the  mortgagor  on  the  notes,  he 
testified  that  he  did  not  suppose  the  mortgage  was  given  to  secure  notes 
purporting  to  be  made  by  him.  The  notes  were  not  given  In  his  business 
nor  for  his  benefit,  nor  did  it  appear  that  he  ever  recelTed  any  benefit  from 
them,  ffeid,  that  to  constitute  a  ratification  the  act  must  have  been  delib> 
erate,  intentional,  and  with  knowledge  of  all  the  drcumstanoes,  and  that  tb^ 
evidence  warranted  a  finding  that  the  mortgagor  did  not  ratify  P.'s  acts.* 

A  CTION  on  two  promissory  notes,  payable  to  the  order  of  Samuel 
3^  N.  Pike,  plaintiffs  testator,  at  the  Park  National  Bank, 
dated  July  12,  1872,  executed  by  Abiel  B.  Packard,  a  son-in-law  of* 
defendant,  in  the  name  of  the  latter,  under  a  power  of  attorney 
authorizing  him  ' '  to  draw  and  indorse  any  check  or  checks,  promis- 
sory note  or  notes,  on  any  bank  in  the  city  of  New  York,  in  which 
I  may  have  an  account,  and  especially  in  the  Irving  National  Bank 
of  said  city,  and  to  do  any  and  all  matters  and  things  connected 
with  my  account  in  said  Irving  National  or  any  other  bank  in  said 
city,  which  I  myself  might  or  could  do,  in  relation  to  my  deposit 
account  with  said  Irving  National,  or  any  other  bank,''  etc. 

The  words  '^  promissory  note  or  notes  "  were  interlined,  and  the 
fact  was  noted.  Defendant  had  no  account  at  the  Park  National 
Bank.  The  court  held  that  the  power  of  attorney  conferred  no 
authority  upon  Packard  to  execute  the  notes. 

To  show  a  ratification,  plaintiff  gave  in  evidence  a  mortgage  ex^ 
cnted  by  defendant  to  plaintiffs  as  executors,  dated  January  16, 
1874,  containing  the  following  recital :  ^'Whereas,  the  said  Boberi 
Peterson  is  justly  indebted  to  the  said  parties  of  the  second  parti 
in  the  sum  of  two  thousand  dollars,  with  interest,  lawful  money  of 
the  United  States,  secured  to  be  paid  by  his  two  certain  promissory 
notes  or  obligation,  bearing  date  the  12th  day  of  July,  1872,  lawful 
money  as  aforesaid,  conditioned  for  the  payment  of  the  said  first- 
mentioned  sum  of  two  thousand  dollars  with  interest  thereon,  from 
the  date  thereof  and  now  past  due." 

It  was  shown  the  notes  were  not  executed  in  the  business  of  de- 
fendant, and  that  he  did  not  receive  any  of  the  avails,  or  any  ben- 

•  As  to  ratilloation,  see  Bank  o/  OwmdtoroT.  WttUm  Bank  (18  BiHli,8aD,SB  Am« 
ail,  and  caass  tlisfs  rttersd  to. 
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efit  from  them.  Packard  was  the  real  owner  of  the  mortgaged 
property,  but  the  nominal  title  to  the  mortgaged  property  was 
in  defendant,  Packard  haying  porchased  and  paid  for  it  and 
taken  title  in  defendant's  name  without  his  knowledge.  Packard 
was  in  possession,  receiving  the  rents  and  profits.  The  evidence 
tended  to  show  that  the  mortgage  was  executed  at  the  request  of 
Packard,  defendant  executing  only  upon  being  advised  that  the 
title  was  in  his  name,  and  that  it  was  for  Packard's  or  his  daughter's 
benefit,  and  was  all  right.  There  was  evidence  that  the  recital  was 
read  to  defendant  at  the  time  of  execution,  but  he  testified  that  he 
did  not  understand  or  know  that  the  mortgage  was  given  to  secure 
notes  of  which  he  was  the  maker.  Plaintiffs  counsel  requested  the 
court  to  direct  a  verdict  for  the  plaintiff,  which  was  denied.  De- 
fendant had  judgment,  and  plaintiff  appealed. 

A,  C,  Franseoliy  for  appellants.  The  court  erred  in  holding  that 
the  power  of  attorney  did  not  authorize  the  making  of  the  notes  in 
suit,  because  they  were  made  payable  at  a  bank  where  defendant 
had  no  account.  Jackson  v.  Topping,  1  Wend.  388 ;  Jackson  v.* 
^Blanshan,  6  Johns.  54.  The  only  material  parts  of  the  mortgage 
were  the  recital  of  the  indebtedness  on  the  notes,  and  the  covenant 
io  pay  them.  Howard  v.  Duncan,  3  Lans.  174 ;  Cornel  Bank  v. 
Warren,  16  N.  Y.  577  ;  Shiras  v.  Morris,  8  Cow.  60  ;  Baird  v. 
Gillett,  47  N.  Y.  186.  Defendant  could  not  testify  as  to  his  intent 
in  giving  the  mortgage.  Oriffin  v.  Marquart,  21  N.  Y.  121 ;  Forbes 
V.  Waller,  25  id.  430  ;  McKown  v.  Hunter,  30  id.  625  ;  Kerrains  y. 
People,  60  id.  221 ;  Com.  Bank  v.  Warren,  15  id.  577  ;  8  Cow.  6a 

W.  H  Van  Cott,  for  respondent. 

■ 

Allen,  J.  The  plaintiffs'  testator,  taking  the  notes  in  sait^ 
made  by  an  agent  professing  to  represent  the  defendant  as  hia 
principal,  is  presumed  to  have  known  the  terms  of  the  power  under 
which  the  agent  assumed  to  act  He  was  bound  to  ascertain  and 
know  the  character  and  extent  of  the  agency,  and  the  words  of  the 
instrument  by  which  it  was  created,  before  giving  credit  to  the 
agent.  If  the  testator  dealt  with  the  agent  without  learning  the 
extent  of  the  powers  delegated  to  him,  he  did  so  at  his  peril,  and 
must  abide  by  the  consequences,  if  the  agent  acted  without  or  in 
excess  of  his  authority.  Story  on  Agency,  §  72.  If  there  was  an 
ambiguity  in  the  language  of  the  power  of  attorney,  there  is  no 
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reason  why  in  this  case  there  should  be  a  forced  or  unnatural  in- 
terpretation of  the  instrument  to  save  the  testator  or  his  representa- 
tiyes  from  loss.  The  transaction  was  in  the  city  of  New  York, 
where  as  well  the  supposed  principal,  as  Mr.  Pike,  the  plaintiffs' 
testator,  and  the  professed  agent  resided,  and  if  the  power  of 
attorney  was  ambiguous  in  its  expression,  or  of  doubtful  interpreta- 
tion, the  defendant  was  accessible  either  to  make  the  notes  in  per- 
son, or  assent  to  and  ratify  the  act  of  the  agent  There  may  be 
cases  in  which  from  necessity  a  party  dealing  with  an  agent  must 
act  nx>on  his  own  interpretation  of  the  authority,  and  take  the  risk 
of  any  doubtful  or  ambiguous  phraseology.  But  not  so  here.  The 
record  is  barren  of  evidence  as  to  the  origin  or  consideration  of  the 
notes.  The  powers  conferred  upon  the  agent  were  limited,  and  by 
the  power  of  attorney  as  first  drawn,  Packard,  the  agent,  was  only 
authorized  to  draw  and  indorse  checks  on  any  bank  in  which  the 
testator  had  an  account,  *'  and  to  do  any  and  all  matters  and  things 
connected  with  his  (my)  account  in''  such  banks,  which  the 
principal  might  or  could  do.  The  last  and  general  words  only  gave 
general  powers  to  carry  into  effect  the  special  purposes  for  which 
the  power  was  given.  Attwood  v.  Munnings,  7  B.  &  C.  278 ; 
Perry  v.  Hott,  2  DeG.  P.  &  J.  38 ;  Rossiter  v.  Rossiier,  8  Wend. 
494 ;  Story  on  Agency,  §  62.  The  primary  and  special  purpose  *  of 
the  power  of  attorney  was  to  authorize  Packard  to  draw  checks  in 
the  business  of  the  principal  upon  and  against  his  accounts  in  bank^ 
and  to  indorse  checks  probably  for  deposit  to  the  credit  of  the 
same  accounts.  The  insertion  of  the  words  '*  promissory  note  or 
notes,"  by  an  interlineation  after  '*  check  or  checks,"  and  before 
''on  any  bank,"  etc.,  must  be  read  with  the  limited  and  special 
purpose  of  the  power  as  first  prepared  in  view,  and  not  as  intending 
to  give  a  more  extended  or  general  power.  The  making  and  in- 
dorsing of  promissory  notes,  either  for  discount  or  payable  at  the 
principal's  bank,  was  a  natural  adjunct  of  the  authority  given  to 
draw  and  indorse  checks,  and  thus  deal  with  and  in  respect  of  the 
bank  accounts  of  the  testator.  The  dealings  and  business  relations 
of  the  testator  with  the  banks  with  whom  he  dealt,  and  his  aocounta 
with  such  banks,  was  the  subject  of  the  agency,  and  the  instrument 
creating  the  agency  restricted  the  powers  of  the  agent  to  the  making 
and  indorsing  of  commercial  instruments  having  an  immediate  con*' 
nection  with  the  banks  with  which  the  principal  had  dealings,  and 
which  would  properly  enter  into  his  accounts  with  them. 
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The  act  of  making  the  notes  in  suit  was  uUra  vires,  and  the 
defendant  is  not  liable  thereon.  A  formal  instrument  delegating 
powers  is  ordinarily  subjected  to  strict  interpretation,  and  the 
authority  is  not  extended  beyond  that  which  is  given  in  terms,  or 
which  is  necessary  to  carry  into  effect  that  which  is  expressly  given. 
They  are  not  subject  to  that  liberal  interpretation  which  is  given 
to  less  formal  instruments,  as  letters  of  instruction,  etc.,  in  com- 
mercial transactions  which  are.  interpreted  most  strongly  against 
the  writer,  especially  when  they  are  susceptible  of  two  interpreta- 
tions, and  the  agent  has  acted  in  good  faith  upon  one  of  such  in* 
terpretatioud.  Wood  v.  Chodridge,  6  Oush.  117;  Atiwood  v. 
MunningSy  supra ;  Hubbard  v.  Blmer,  7  Wend.  446 ;  Hodg$  v. 
Oambs,  1  Black,  192. 

The  evidence  of  ratification  and  adoption  of  the  acts  of  the 
agent  by  the  giving  the  mortgages  is  very  slight  The  evidence  is 
that  the  title  to  the  property  mortgaged  was  but  nominally  in  the 
defendant,  having  been  taken  in  his  name  without  his  knowledge, 
and  as  is  to  be  inferred,  by  Packard,  the  real  owner,  and  this  mort- 
gage with  another  was  executed  at  the  request,  and  as  was  supposed 
by  the  defendant,  for  the  benefit  of,  Packard  or  his  daughter,  and 
upon  transactions  with  which  the  defendant  had  no  connection. 
The  reading  of  the  recital  of  the  consideration,  by  the  gentleman 
who  presented  the  mortgage  to  the  defendant  for  execution  at  the 
request  of  Packard,  cannot  be  said  to  have  given  him  an  intelligent 
appreciation  of  the  fact  recited,  or  the  effect  it  would  have  upon 
the  legal  liability  of  the  defendant,  who  testified  that  he  did  not 
understand  or  know  that  the  mortgage  was  given  to  secure  notes  of 
which  he  was  the  maker.  The  evidence  is  very  decided  that  the 
notes  were  not  given  in  the  business  of  the  d^endant  or  for  his 
benefit,  and  he  had  never  received  any  benefit,  or  derived  any 
advantage  from  them  so  far  as  appears.  A  ratification  under  such 
circumstances  should  be  the  deliberate  and  intentional  act  of  the 
party  sought  to  be  charged  with  full  knowledge  of  all  the  circum- 
stances. Story  on  Agency,  §  239.  The  jury  have  found  upon 
satisfactory  evidence  that  there  has  been  no  adoption  of  these  notes, 
or  ratification  of  Packard's  acts  by  the  defendant 

There  was  no  error  in  the  admission  of  evidence.  All  the  testi* 
mony  offered  and  given  by  the  defendant  was  in  respect  to  the  rm 
gestmy  and  the  transactions  given  in  evidence  by  the  plaintifli,  and 
to  disprove  toy  connection  with  the  making  of  the  notes,  or  the 
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oonsiderstioD  upon  and  for  which  they  were  made,  and  the  relation 
in  which  he  stood  to  the  property  mortgaged,  and  was  all  compe- 
tent, hearing  more  or  less  directly  npon  the  question  of  agency 
and  the  alleged  ratification  of  the  acts  of  the  agent 

The  question  to  the  defendant,  as  to  his  intent  to  ratify  the  gir- 
ing  the  notes,  was  not  the  most  appropriate  interrogatory  to  draw 
oat  the  evidence  soaght  The  intent  of  the  act  was  immaterial,  if 
the  defendant  had  deliberately  and  nnderstandingly  executed  a 
deed  reciting  the  notes  as  made  by  him  and  coTenanting  to  pay 
them.  The  legal  effect  of  such  an  instrument  would  not  be  CTaded 
by  the  want  of  an  actual  intent  to  confirm  the  Bets  of  the  agent 
by  whom  the  notes  were  made.  The  answer  of  the  witness  only 
went  to  the  fact,  that  he  did  not  deliberately  and  nnderstandingly 
execute  the  mortgage  as  one  given  to  secure  these  two  notes  as  his 
notes  past  due. 

There  was  no  error  upon  the  trial,  and  the  judgment  must  be 
affirmed. 

All  oononr,  except  Ab'Dsews  and  Babl»  JJ.,  not  voting. 

Jf'dfpwnt  qfirmii. 


KXTBLTAS  v.  KmOttJkB, 
(TtN.  T.SIS.) 

1R0— "fiMtf  of  kin" ^midem. 

A  win  dlreelad  thai  the  testotor's  retidnmrj  estate  should  be  divided  *• 
my  next  of  kin  sooording  to  the  statute  of  the  State  of  New  Yoik  eoneeni* 
ing  the  distribution  of  personal  estate  of  intestates,  in  like  manner  as  though 
I  had  died  intestate."  At  the  time  of  its  exeention  the  testator  was  unmar 
Tied,  bat  he  married  sabsequeotlj.  Bdd,  that  as  there  was  nothing  In  the 
context  to  show  a  dilforent  intent,  the  words  *'  next  of  kin  "  must  be  eon- 
stmed  in  their  ordinarj  meaning  of  relatiTos  in  blood,  and  did  not  indade 
the  widow. 

ACTION  for  the  construction  of  the  will  <rf  William  A.  Keteltaa. 
The  opinion  shows  the  fiwts. 


C.  Bainbridge  Smiih,  for  appellant  The  words  **  next  of  kin,** 
as  used  in  fhe  will,  included  the  testator's  widow.  S  B.  &  92,  §  68 ; 
9  B.  8.  93,  §  75 ;  2  B.  a.  Banks  (6th  ed.)«  100,  §  90  ;  BMy  r. 
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Myer,  10  Paige,  220,  222  ;  Knickerbocker  y.  Seymour,  46  Barb.  198 ; 
Wigram  on  Wills  (O'Hara,  1872),  103 ;  Lyth  v.  Beveridge,  68  N.  Y. 
592,  698 ;  Hay  v.  Barl  of  OoffefUry,  3  T.  R  86  ;  BrockeOank  v. 
Johnson,  20  Beay.  206  ;  Lewis  y.  Morris,  19  id.  34 ;  Jacobs  y. 
Jacobs,  16  id.  667  ;  Mattison  y.  Tanfield,  3  id.  131  ;  In  re  Ranking^s 
Trust,  L.  R.,  6  Eq.  601 ;  Halloway  y.  Radcliffe,  23  Beav*  163; 
'Doiones  v.  Buttock,  25  id.  64 ;  9  H.  L.  C.  1 ;  Finlasan  y.  Tailock, 
.L.  R.,  9  Eq.  268 ;  Cotton  y.  Cotton,  2  Beay.  67  ;  Horn  y.  Coleman, 
1  Sm.  &  Gif.  169 ;  19  E.  L.  &  Eq.  19 ;  /«  re  Collins'  Trust,  36  L. 
T.  437  ;  Smith  v.  PaZmer,  7  Hare,  225 ;  Price  y.  Lockley,  6  Beay. 
180 ;  /n  re  Craven,  23  id.  333  ;  Doody  y.  Higgins,  2  K.  &  J.  729  ;  9 
iHare's  App.  32  ;  In  re  Oamboa,  4  E.  &  J.  766  ;  In  re  Porter,  id.  188 ; 
"iJittings  y.  McDermott,  2  My.  &  E.  69  ;  In  re  Stevens,  L.  R.,  15 
Eq.  110 ;  Pattenden  y.  Hobson,  17  K  L.  &  Eq.  16  ;'  Croom  y.  Her' 
ring,  4  Hawks  (N.  C),  393  ;  Henderson  v.  Henderson,  1  Jones'  L.  R. 
(N.  C. )  221 ;  Corbitt  y.  CorUtt,  1  Jones'  L.  R.  (Eq.)  114 ;  WhUehead 
y.  Lassiter,  4  id.  79  ;  Kiser  y.  Riser,  2  id.  28 ;  Freeman  y.  Knight,  2 
Ired.  Eq.  72  ;  Ingram  y.  Smith,  1  Head  (Tenn.),  411 ;  Seabrook 
y.  Seabrook,  1  McM.  (S.  C.)  201 ;  JVa7i«  y.  Godbold,  6  Rich.  (S.  0. 
Eq. )  26 ;  Eddings  y.  Long,  10  Ala.  203  ;  Houghten  y.  EendaU,  7 
Allen,  72,  77  ;  Jfor/on  y.  Barrett,  22  Me.  257,  264  ;  Furguson  v, 
i»war^,  14  Ohio,  140  ;  Brasher  v.  Marsh,  16  Ohio  (N.  S.),  103; 
Cushman  y.  JJor/ow,  69  N.  Y.  149,  161,  152 ;  Milne  y.  fftSar/,  2 
DeO.,  Mac.  &  O.  715  ;  19  K  L.  &  Eq.  228  ;  27  E.  L.  &  Eq.  344 ; 
Walt07i's  Trust,  2  Jur.  (S.  S.)  363  ;  35  E.  L.  &  Eq.  589 ;  1  Wma 
on  Exrs.  (7th  Lond.  ed.)  418  ;  Lady  Lincoln  y.  Pelham,  10  Ves* 
175  ;  Cook  y.  Phitttps,  66  N.  Y.  314;  Bibby  y.  Myer,  10  Paig^ 
220,  222;  Mer.  Ins.  Co.  y.  Htnman,  34  Barb.  410;  Oarrick  v. 
Camden,  14  Ves.  372.  A  will  speaks  from  the  death  of  the  tea* 
tator.  Fox  y.  Phelps,  17  Wend.  398  ;  20  id.  437 ;  Jadkson  y.  Bil- 
linger,  18  Johns.  381  ;  Van  Alstyne  y.  Van  Alstyne,  28  N.  Y.  375 ; 
Wetmore  y.  Parker,  62  id.  450, 463  ;  Oold  y.  Judson,  21  Oonn.  616  ; 
Canfield  y.  Bostwick,  id.  550 ;  Cole  y.  Scott,  1  Mac.  &  Gk>r.  618. 

S.  P.  Nash,  for  respondents. 

Earl,  J.  Upward  of  two  handred  years  ago  Ijord  Coke  made 
the  obseryation,  which  is  nearly  as  true  now  as  it  was  then,  that 
'*  wills  and  the  constrnction  of  them  do  more  perplex  a  man  than  any 
other  learning ;  and  to  make  a  certain  constrnction  of  ihem,  this 
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9xcedU  jur%9prudentum  ariem."  Roberta  y.  Roberts,  %  Bnlst  130. 
Since  ttiat  time  the  constmction  of  wills  has  continued  to  perplex 
the  courts,  and  not  much  has  been  done  by  the  evolution  of  rules 
to  aid  them.  Such  is  the  multifarious  and  complex  nature  of  hu- 
man affairs,  and  the  uncertainty  of  language^  and  such  the  careless- 
ness and  inattention  with  which  wills  will  frequently  be  drawn  and 
executed,  that  the  *^  certain  construction  *'  of  them  will  probably 
be  no  less  difficult  in  the  future  than  it  has  been  in  the  past. 

The  primary  object  in  construing  wills  is  to  ascertain  the  inten« 
tion  of  the  testator,  and  when  that  has  been  ascertained,  it  is  to  be 
implicitly  obeyed,  however  informal  the  language  in  which  such 
intention  has  been  conveyed.  But  the  intention  is  not  matter  of 
speculation  or  arbitrary  conjecture.  It  is  sought  for  in  the  lan- 
guage used;  and  when  language  or  a  certain  collocation  of  words  has 
once  received  judicial  construction,  precedents  are  formed  which 
are  followed  in  later  cases.  It  is  a  general  rule  of  construction  that 
when  a  testator  uses  technical  words  he  is  presumed  to  employ 
them  in  their  legal  sense,  and  that  words  in  general  are  to  be  taken 
in  their  ordinary  and  grammatical  sense  unless  the  context  clearly 
indicates  the  contrary. 

The  important  words  to  be  construed  here  are ''next  of  kin. '^ 
These  words  ordinarily  do  not  legally  include  a  widow .  They  mean 
relatives  in  blood.  Murdoch  v.  Ward^  67  N.  Y.  387,  and  Luce  v. 
Dufihamy  69  id.  36.  The  only  inquiry  need  be,  therefore,  whether 
there  is  any  thing  in  the  context  to  show  that  they  were  used  in  any 
other  sense.  The  testator,  at  the  time  he  made  this  will,  had  next 
of  kin,  but  no  wife,  and  so  far  as  we  know,  he  did  not  contemplate 
marriage.  There  were  three  persons  in  being  answering  to  the  term 
"  next  of  kin,"  and  if  we  should  consider  the  circumstances  exist- 
ing at  the  time  of  the  execution  of  the  will,  we  should  find  in  them 
no  ground  for  supposing  that  the  testator  contemplated  that  any 
widow  of  his  should  be  included  under  that  term.  The  testator 
first  gives  all  his  property  to  his  executors  in  trust,  and  directs 
them  to  set  apart  and  invest  the  sum  of  $10,000  for  the  benefit  of 
each  of  five  persons,  and  to  pay  over  the  income  of  such  sums  to 
each  of  such  persons  during  life,  and  at  death  to  pay  the  principal 
sum  to  the  children  of  the  person  dying  ;  but  if  no  children  be  left, 
t])en  the  principal  snri  of  each  share  is  to  fall  into  and  become  part 
of  the  residuar;  estate ;  and  then,  in  the  ninth  clause  of  the 
will,  he  disposes  of  his  residuary  estates  as  follows  .*  '^  I  direct  my 
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executors  to  apportion,  divide  and  pay  the  rest,  residue  and  remain- 
der of  mj  estate,  after  providing  as  above  directed,  to,  between  and 
among  my  next  of  kin,  according  to  the  statute  of  the  State  of  New 
York  now  in  force  concerning  the  distribution  of  personal  estates  of 
intestates,  in  like  manner  as  though  I  had  died  intestate.''  There 
is  nothing  in  the  other  clauses  of  the  will  which  throws  any  light 
ou  this,  and  the  language  used  in  this  must  therefore  be  construed 
by  itself.  The  objects  of  the  testator's  bounty  in  this  clause  were 
his  next  of  kin,  and  there  is  nothing  in  the  context  which  shows  that 
he  intended  to  include  his  widow.  That  she  is  therefore  excluded 
is  no  longer  an  open  question  in  this  court  In  Murdoch  v.  TFordf, 
the  testator,  after  certain  specific  legacies,  devised  and  bequeathed 
the  residue  of  his  estate  to  his  executors  to  sell  and  convert  the 
same  into  money,  and  after  paying  debts  and  some  other  charges^ 
to  pay  the  remainder  in  equal  shares  to  his  children,  vis.  :  to  his 
sons  their  respective  shares  at  twenty-one,  or  at  such  times  subse- 
quently, or  in  such  sums  from  time  to  time  as  they  should  deem 
desirable  or  best,  and  then  followed  this  provision  :  **  And  in  oaae 
the  whole  of  said  principal  shall  not  be  paid  to  them,  or  either  of 
them,  during  their  lives,  then  the  said  principal,  or  such  part  or 
portion  thereof  as  may  remain  unpaid,  to  be  equally  divided  among 
and  paid  to  the  persons  entitled  thereto  as  their  or  either  of  their 
next  of  kin,  according  to  the  laws  of  the  State  of  New  York,  and  as 
if  the  same  were  personal  property,  and  they  or  either  of  them  had 
died  intestate."  The  claim  was  nmde  there  as'here,ihat  the  widow 
was  included  in  the  term  ''next  of  kin,"  and  it  was  held  there,  after 
a  review  of  many  authorities,  that*  as  there  was  nothing  in  the  con- 
text to  show  that  the  widow  was  intended  to  be  included,  the  worda 
''  next  of  kin  "  must  have  their  primary  meaning,  and  include  only 
blood  relations.  That  case  was  subsequently  followed  in  Luc$  v. 
DunJianif  where  the  residuary  estate  was  disposed  of  in  the  follow* 
ing  language  :  '*  I  give,  devise,  and  bequeath,  and  do  desire  and  will, 
that  the  same  shall  be  divided  among  my  heirs  and  next  of  kin  in 
the  same  manner  as  it  would  be  by  the  laws  of  the  State  of  New 
York  had  I  died  intestate."  The  claim  of  the  widow  to  share  in 
the  personal  estate  as  one  of  the  next  of  kin  was  again  rejected. 
In  both  of  the  cases  cited  it  was  held  that  the  language  used  in  oon* 
nection  with  the  words  '*  next  of  kin,"  relating  to  the  statute  of 
distribution  in  case  of  intestacy,  did  not  enlarge  the  meaning  of 
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these  words.     We  can  perceive  no  material  distinction  between  the 
language  nsed  in  those  cases  and  that  nsed  in  this. 

Most  of  the  anthorities  to  which  our  attention  was  called  by  the 
learned  counsel  for  the  appellant  upon  the  argument  of  this  ease 
were  examined  and  considered  in  those  cases,  and  while  some  cases 
and  the  language  of  some  judges  were  found  which  tended  to 
uphold  the  construction  claimed  on  behalf  of  the  widow,  we  con- 
cluded that  the  weight  of  authority  and  the  best  reason  were  opposed 
to  the  construction  contended  for ;  and  the  able  argument  and 
exhaustiye  brief  made  for  the  widow  in  this  case  have  not  changed 
our  opinion.  We  believe  that  the  construction  we  have  given  to 
these  clauses  will,  in  most  cases,  which  may  arise,  be  found  to  be  in 
harmony  with  the  actual  intention  of  the  testator.  According,  not 
only  to  the  legal  meaning,  but  to  common  understanding,  the  words 
*'  next  of  kin  "  mean  blood  relations  only,  and  when  a  testator  in- 
tends to  provide  for  his  own  widow,  or  the  widow  of  a  blood  rela- 
tion, it  will  generally  occur  to  him  to  use  language  more  appropriate 
to  designate  her. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

All  ooncor. 

Judgmmii  affirmmi^ 


Mbbohants'  Bank  of  Canada  t.  Gbibwoldi 

(Tiir.  T.4m) 

iiffaoy — emuhmeUom  ^  pmmr  €f  aUomeif — UBurf^^  place  ^  eonimei. 

TIm  defendant  bj  a  power  of  altome j  authorised  L.  "  as  mj  agent,  to  make 
drafta  on  me  from  time  to  time,  as  maj  be  neoeasarj  for  the  paTchase  of 
lomber  on  mr  aeoonnt,  and  to  consign  the  same  to  the  care  of  ft.  &  Co.**  L. 
drew  drafta  in  his  own  name,  which  the  plaintiff  discounted  npon  the  faith 
and  poeeesslon  of  the  power  of  attorney.  The  drafta  were  drawn  and  dis- 
connted  in  Canada,  bat  specified  no  place  of  payment.  In  an  action  apon 
the  drafts,  hM,{l)  that  the  anthority  conferred  was  abeolnte  and  equivalent 
to  aa  unconditional  engagement  to  pay  such  drafts  as  the  agent  should 
deem  necessary,  and  it  was  Immaterial  whether  he  described  himself  as 
•gent  or  not ;  (9)  the  contract  was  to  be  governed  by  the  laws  of  Canada, 
iad  as  usury  is  not  a  doleiiae  there,  the  plea  of  usury  was  not  maintain- 
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ACTION  was  brought  on  two  bills  of  exchange  drawn  by  Horace 
Loveland  on  defendant,  in  the  following  form  : 

''  tl,000.  TiLSONBURG,  July  4,  1874. 

'^  Two  months  afterdate  pay  to  the  order  of  myself  one  thousand 
dollars  in  gold  coin,  yalae  received,  and  charge  the  same  to  accoant 

of  HOBAGB  LOYBLAND. 

"  A.  H.  Gbiswold,  Whitehall,  N.  Y. 

(Indorsed)    **  Pay  to  the  order  of  the  Merchants'  Bank  of  Ganada» 

HOBACB  LOVBLAKD.'' 

The  drafts  were  drawn  in  Canada,  where  Loyeland  was  buying 
lumber  for  defendant,  and  were  there  discounted  by  plaintiff 
at  ten  per  cent.  Upon  procuring  the  discounts  Loyeland  presented 
to  and  left  with  plaintiff  as  evidence  of  his  authority  to  draw,  a 
power  of  attorney,  a  copy  of  which  is  set  forth  in  the  opinion. 
The  opinion  states  the  otiier  facts.  Plaintiff  had  judgment,  and 
defendant  appealed. 

James  Qibaon^  for  appellant.    To  maintain  this  action  it  was  neo- 
essary  to  allege  an  unconditional  agreement  in  writing  to  accept 
1  R.  S.  768  ;  Bk.  of  M%ck.  v.  Elffy  17  Wend.  510.    The  power  given 
to  Loveland  was  not  exercised  by  his  drawing  in  his  own  name. 
Mxnard  v.  Mead,  7  Wend.  68 ;  Chittyon  Bills,  37,  note  36  ;  PerU» 
V.  Stanton,  10  Wend.  271 ;   Spencer  v.  Field,  10  id.  87 ;  DewM 
V.  Walton,  5  Seld.  571 ;  OomMe  case,  3  Rep.  76,  part  9.    The  au-^ 
thority  was  special,  and  must  be  specially  pursued.     Batty  v.  Care^ 
well,  2  Johns.  48  ;  Munn  v.  Oom.  Oo^  15  id.  44,  54 ;  Chitty  on  Bills^ 
23,  27  ;  Nvxon  v.  Palmer,  4  Seld.  400 ;  iVl  F.  and  F.  8.  S.  v.  OOh 
son,  5  Duer,  574 ;  Jaques  v.  Todd,  3  Wend.  83-92  ;  Schimmelpen- 
nich  V.  Bayard,  1  Pet  264 ;  MulhaM  v.  Keenan,   18  Wall.  342  ^ 
Decatur  Bk,  v.  St.  Louts  Bk.,  21  id.  294.    Plaintiff  was  bound  to 
ascertain  the  extent  of   Loveland's  authority,  and   see   that  he 
acted  within  his  authority.     Nixon  v.  Palmer,  4  Seld.  400,  401 ; 
Bea(^  V.  Vandewater,  1  Sandf .  265  ;  DdafiM  v.  Itttnois,  26  Wend. 
192 ;  Andrews  v.  Knedand,  6  Cow.  354 ;  Suprs.  v.  Bates,  17  N.  Y. 
246  ;  Story  on  Agency,  §  183.     The  contract  was  governed  by  the 
laws  of  this  State.    N.  F.,  etc.,  y.  Gibson,  5  Duer,  584  ;  Bnght  v. 
Judson,  47  Barb.  29  ;  LeeY.  SeOeek,  33  N.  Y.  617,  618 ;  Boycey. 
Edwards,  4  Pet  111 ;   Musson  v.  Luke,  4  How.  (IT.  &)  278; 
Slacum  V.  Pomeroy,  6  Oranch,  221 ;  2  Kent's  Com.  460.  note  1, 
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461,  note  7 ;  Story  on  Conflict  of  Law,  §§  291,  806 ;  Scofield  Vv 
Day,  20  Johns.  102 ;  Lee  y.  SeUeek,  33  N.  T.  615 ;  32  Barb.  522-; 
Bright  v.  Judson,  47  id.  36  ;  Cooper  v.  Waldegrave,  2  Beav.  282-; 
T^ompion  v.  Keicham,  4  Johns.  285  ;  Fanning  v,  Consequa^  17  id. 
518;  Burckle  v.  Eekhart,  3  N.T.  182;  Jewell  v.  Wright,  30  id. 
264  ;  Hildreth  v.  Shepard,  65  Barb.  270  ;  2  Kent's  Com.  (5th  ed.) 
590,  note  a  ;  id.  464»  note  a  ;  id.  459,  and  note  ;  Roquette  v.  Over* 
mann,  13  Alb.  L.  J.  445  ;  Andrews  v.  Herriot,  4  Cow.  511-513  ;  De-' 
mitt  r.  Brisbane,  16  N.  Y.  514  ;  Hull  v.  Blake,  13  Mass.  153  ;  Storj 
on  Conflict  of  Laws  (4th  ed.),  §  301, 1 ;  Jackson  y.  Jackson,  1 
Johns.  424-433  ;  Neilis  y.  Olark,  20  Wend.  24  ;  Shmitt  t.  Hopkins, 
1  Cow.  103  ;  Robinson  y.  Bland,  2  Burr.  1077. 

A.  H  Tanner,  for  respondent. 

_  • 

Chuboh,  C.  J.  The  complaint  was  evidently  framed  npon  the 
theory  of  charging  the  defendant  as  acceptor  of  the  bill  of  exchange, 
npon  which  the  action  was  brought,  and  npon  the  ground  of  aq 
unconditional  promise  to  accept,  under  the  statute.  IRS.  768,  § 
8.  The  alleged  promise  is  contained  in  a  power  of  attorney,  which 
reads  as  follows : 

"  Whitbhall,  N.  Y.,  pa.  28, 1874.    ' 
7b  wham  it  may  concern : 

This  is  to  certify  that  I  hereby  authorize  Horace  Loveland,  as 
my  agent,  to  make  drafts  on  me,  from  time  to  time  as  may  be  nec- 
essary for  the  purchase  of  lumber  for  my  account,  and  to  consignl 
the  same  to  the  care  of  P.  W.  Scribner  &  Co.,  Whitehall,  N.  Y. 

A.  H.  Gbiswold.*'    ' 

The  draft  in  question  was  drawn  by  Loyeland  upon  the  defend^ 
ant,  and  discounted  by  plaintiff  npon  the  faith  of  this  instrument, 
as  alleged  in  the  complaint ;  and  it  was  proved  on  the  trial  that  it 
was  shown  to  and  left  with  the  plaintiff  at  the  time  the  loan  was 
made  and  the  bill  discounted.  The  principal  contention  of  thd 
defendant  is  that  the  authority  was  conditional,  both  as  to  the  fomi 
in  which  it  was  to  be  executed  and  the  existence  of  certain  facts. 

We  think  the  authority  was  absolute.     The  words  ''as my  agent'^ 

do  not  refer  to  the  form  of  the  contract,  but  to  the  capacity  in 

which  Loveland  acted.     If  he  drew  in  fact  as  agent,  it  was  not 

material  whether  he  described  himself  as  such  or  not;  nor  Was  it 

Vol.  XXVni  — 21 


162  NEW  YORK, 


Merchants'  Bank  of  Canada  t.  Grtowold. 


made  material  b;  the  power  of  attorney.  If  it  was  Bonght  to  make 
the  defendant  liable  as  drawee,  a  question  might  be  made  that  his 
name  does  not  appear  apon  the  paper.  Briggs  v.  Parindge,  64  N. 
Y.  362;  s.  c,  21  Am.  Rep.  617.  Bat  to  make  him  liable  as  acceptor, 
it  is  safficient  that  the  agent  had  drawn  the  bill ;  and  as  the  form 
was  not  prescribed,  the  form  adopted  was  within  the  power.  So 
the  words  ''as  may  be  necessary''  are  not  words  of  condition,  but 
mean  to  the  extent  necessary,  and  the  words  ''for  the  purchase  of 
lumber,"  etc.,  refer  to  the  business  in  which  the  agent  is  employed, 
and  do  not  constitute  a  condition  precedent,  which  a  party  taking 
the  paper  upon  the  faith  of  the  authority  must  show  has  been  per^ 
formed. 

There  is  a  distinction,  I  think,  between  a  conditional  authority 
to  draw  and  a  limitation  of  authority.  In  the  former  case  the 
power  cannot  be  exercised  at  all  without  showing  the  performance 
of  the  condition;  while  in  the  latter  it  may  be  exercised  within  the 
limits  prescribed.  In  all  the  cases  where  the  authority  to  draw  has 
been  held  absolute,  the  authority  was  limited  in  amount,  time  or 
otherwise.  Barney  y.  WartMngton,  37  N.  Y.  112.  In  such  cases  the 
Authority  is  absolute  to  draw  within  the  limit  prescribed.  In  this 
case  the  power  cannot  be  said  to  be  general  and  unlimited.  It  is 
restricted  to  the  amount  necessary  to  purchase  lumber  for  the 
defendant,  but  within  that  limit  is  absolute  and  unqualified.  Tlie 
agent  must  determine  the  necessity  of  the  amount  required  for  the 
business  in  which  he  is  engaged,  and  not  the  person  who  parts  with 
his  money  on  the  faith  of  the  authority.  It  was  proved  on  the  trial 
that  the  money  was  loaned  to  be  used  in  that  business.  The  agent, 
by  procuring  the  discount  upon  the  faith  of  the  power  of  attorney, 
represented  that  it  was  to  be  used  in  the  business  of  the  defendant, 
and  that  the  amount  was  necessary. 

As  was  said  in  North  River  Bk.  y.  Aymar,  3  Hill,  267:  "The  plain- 
tifis  were  apprised  that  Jacob  D.  Thurber  had  power  to  make  and 
indorse  notes,  in  the  business  of  the  testator,  and  notes  actually 
made  and  indorsed  by  the  attorney  and  purporting  to  haye  been  so 
made  and  indorsed,  in  confer  nity  with  the  power,  were  presented 
to,  and  in  effect  discounted  by  the  plaintiffs.  This  act  was  equiya- 
lent  to  an  express  declaration  that  the  notes  were  made  and  indorsed 
in  the  business  of  the  testator,"  and  the  court  held  that  the  princi- 
pal was  bound  by  these  representations.  The  rule  was  authorita- 
iiyely  formulated  by  this  court  in  the  SehuyUr  ease,  34  N.  Y.  90, 
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18  follows:  '^  When  the  authority  of  an  agent  depends  npon  some 
fact  outside  the  terms  of  his  power,  and  which,  from  its  nature, 
rests  peculiarly  within  bis  knowledge,  the  principal  is  bound  by  the 
representations  df  the  agent,  although  false  as  to  the  existence  of 
such  fact" 

Here  the  authority  was  to  draw  bills  to  the  extent  necessary  to 
purchase  lumber.  By  the  act  of  procuring  the  discount  upon  the 
ftuth  of  the  authority,  the  agent  represented  both  the  necessity  and 
the  purpose,  and  it  was  proved  besides  that  actual  representations 
were  made  to  the  same  effect.  According  to  the  authorities  cited 
the  principal  is  bound  by  these  representations,  and  as  to  the  plain- 
tiff they  are  to  be  deemed  true.  We  have  then  the  case  of  an  abso- 
lute authority  to  draw  for  the  principal  for  any  amount  necessary 
for  the  purposes  specified,  and  we  have  the  representations  of  the 
agent,  for  which  the  principal  is  bound,  that  the  necessity  exists 
for  the  purpose  named.  The  person  discounting  the  bill  need 
inquire  no  farther.  This  principle  does  not  contravene  the  rule 
tiiat  in  general  a  special  authority  must  be  strictly  pursued,  and  that 
a  principal  is  not  bound  when  the  agent  transgresses  the  limits  of 
his  authority,  and  that  a  person  dealing  with  an  agent  is  bound  to 
take  notice  of  the  authority  under  which  he  acts,  for  the  reason,  as 
we  have  seen,  that  the  authority  was  pursued  according  to  its  terms. 

The  question  then  recurs,  whether  the  defendant  promised  uncon- 
ditionaUy  to  accept  the  drafts.  Without  elaborating  that  question, 
I  think  it  must  be  regarded  as  settled  in  this  State  that  an  absolute 
authority  to  draw  is  equivalent  to  an  unconditional  promise  to  pay 
the  draft  37  N.  Y  112,  supra;  Ulster  Co.  Bk.  v.  McFhrlan,  5 
Hill,  433;  8.  a,  3  Denio,  553;  Bank  of  Michigan  v.  Ely^  17  Wendw 
510.    And  this  is  the  natural  and  necessary  implication. 

The  authorities  cited  by  the  counsel  for  defendant  are  not  in  con- 
flict with  these  views.  Nixon  v.  Palmer,  4  Seld.  398,  was  the  case 
of  an  authority  to  accept  for  a  particular  purpose,  and  an  acceptance 
for  a  different  purpose,  which  was  known  to  the  person  taking  the 
acceptance.  In  Bank  v.  Oibsony  5  Duer,  574,  the  authority  to 
draw  was  conditioned  expressly  ^*  npon  his  remitting  to  them  in  cur- 
rency, or  bills  of  lading  for  hogs,  the  full  amount  for  which  he 
drew.**  The  court  held  that  this  was  a  condition  precedent  to  the 
promise  to  accept  The  case  in  Schimmelpennieh  v.  Bayard,  1  Pet 
364,  was  decided  upon  the  ground  of  excess  of  authority.  In  Mulhatt 
V.  JTamum,  18  Wall  842,  the  authority  was  to  ''  draw  sight  or  time 
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drafts  when  there  was  sufficient  margin/'  and  the  conrt  held  that 
this  was  a  limited  authority  which  was  known  to  all  the  parties* 
and  conld  not  be  exceeded.  In  Decatur  Bank  v.  St,  Louis  Bank, 
21  WaU.  294^  the  only  contested  question  was,  whether  '^hogs^  were 
included  in  the  term  **  cattle,''  used  in  the  letter  of  credit,  and  it 
was  held  that  they  were.  It  was  undisputed  that  the  requisite 
quantity  of  hogs  were  shipped  to  meet  the  drafts,  and  this  was  held 
sufficient  under  a  requirement  to  ship  cattle.  It  is  doubtless  true 
that  when  the  right  to  draw  is  limited  in  amount;  or  is  dependent 
upon  condition  of  the  performance  of  some  act,  or  that  certain 
fiicts  exists  it  must  appear  that  the  draft  was  within  the  limit,  or 
that  the  act  constituting  the  condition  has  been  performed,  or  the 
facts  exist  In  this  case  the  authority  was  not  in  terms  upon  any 
condition,  and  the  general  limitations  of  necessity  and  purpose 
were  shown  by  the  representations  of  the  agent,  for  which  the 
principal  was  bound,  and  not  to  have  been  exceeded. 

I  do  not  think  that  the  requirement  to  ship  the  lumber  to  a  des- 
ignated place  can  be  regarded  as  a  condition  to  the  exercise  of  the 
power  to  draw.  The  liabilities  of  the  parties  were  fixed  at  the  time 
the  draft  was  taken  and  the  money  advanced  upon  it.  The  act  of 
shipping  was  to  be  performed  subsequently,  and  to  be  performed  by 
the  agent  of  the  defendant,  who  had  confided  to  the  agent  the 
power  and  discretion  in  respect  to  that  act.  These  directions  were 
in  the  nature  of  instructions  to  the  agent,  rather  than  a  limitation 
upon  the  power  to  draw  drafts.  Besides,  the  presumption  is  that 
the  agent  performed  his  duty  and  observed  these  directions,  and  if 
the  defendant  could  avail  himself  of  the  failure  of  his  agent  to 
oomply  with  them  (which  I  do  not  believe)  .it  was  incumbent  upon 
him  to  show  such  failure.  This  he  neither  alleged  nor  proved,  and 
the  presumption  is  that  they  were  complied  with.  From  these 
views  it  follows  that  the  several  objections  to  the  complaint  made 
at  the  trial  are  untenable.  The  facts  are  stated  in  the  complaint 
as  required  by  our  system  of  pleading,  and  are  sufficient  to  charge 
the  defendant  as  an  acceptor  under  the  statute. 

The  declarations  and  representations  of  the  agent,  at  the  time 
the  draft  was  discounted,  are  part  of  the  res  gestm,  and  were 
admissible.    3  Hill,  supra. 

The  defense  of  usury  depends  upon  whether  the  contract  is  to  be 
governed  by  the  laws  of  Canada  or  New  York.  By  the  former 
usury  is  not  a  defense;  by  the  latter  it  is. 
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It  is  a  general  rale  that  a  contract  is  to  be  goTemed  by  the  laws 
of  the  place  where  it  is  made^  unless  by  its  terms  it  is  to  be 
performed  elsewhere.  Jewell  v.  Wnghi,  30  N.  T.  264.  This  con* 
tract  must  be  deemed  to  have  been  made  by  the  defendant  in  Canada, 
and  I  think  with  a  view  to  the  laws  of  Canada.  The  letter  of  credit 
authorised  Loyeland  to  draw  for  the  defendant  anywhere,  and  we 
may  presume  that  the  authority  was  to  draw  in  Canada.  It  was 
contemplated  by  the  parties  that  the  letter  of  credit  was  to  be  de- 
livered when  the  draft  was  discounted.  It  took  effect,  therefore,  in 
contemplation  of  the  parties  when  delivered  to  the  plaintiff  in  Can- 
ada, and  operated,  as  we  have  seen,  as  an  acceptance,  and  in  respect 
to  this  question,  it  is  the  same  as  though  the  defendant  had  been 
personally  present  in  Canada  and  accepted  the  draft  there.  No  place 
of  payment  was  specified,  and  I  think  in  such  a  case  it  is  very  clear 
that  the  laws  of  Canada,  as  to  the  construction  and  validity  of  the 
contract,  must  govern.  Lee  v.  Settecky  33  N.  Y.  618,  was  not  as  strong 
a  case  for  the  application  of  this  principle.  The  action  was  against 
the  indorser.  Pobter,  J.,  said:  ''  The  fact  that  he  wrote  his  name 
in  Illinois  is  of  no  moment  if  the  engagement  was  consummated 
elsewhere.  The  note,  with  indorsement  in  blank,  was  intrusted  to 
his  own  agent  for  delivery  to  the  plaintiffs  in  New  7ork;  it  was  only 
by  such  delivery  that  it  became  operative  as  a  mutual  contract." 

The  advance  was  made  in  Canada,  and  the  inference  is  irresistible 
that  the  parties  dealt  with  reference  to  the  laws  there,  especially  in 
the  aboenoe  of  any  indication  of  a  contrary  intent  It  was  a  Canada 
contract,  and  the  mere  circumstance  that  some  act  was  necessary  to 
be  done  in  this  State  to  secure  reimbursement  does  not  change  its 
effect.  Story,  in  his  Conflict  of  Laws,  §  287,  lays  it  down  that  when 
advances  are  thus  made,  the  undertaking  is  to  replace  the  money  at 
the  same  place,  even  though  the  mode  of  reimbursement  be  by 
drafts  on  a  foreign  country.  In  Lanusee  v.  Barker,  3  Wheat.  146» 
the  role  is  concisely  stated  as  follows :  "  When  a  general  authority 
is  given  to  draw  bills  from  a  certain  place  on  account  of  advances 
there  made,  the  undertaking  is  to  replace  the  money  at  that  place. " 
The  same  principle  was  reiterated  in  6  Peters,  685,  and  was 
sanctioned  in  First  Nat-.  Bh.  of  Toledo  v.  Shaw,  61  N.  Y.  293.  See, 
also,  5  CI.  ft  Finn.  1.  The  authority  in  this  case  was  to  draw  any- 
where, and  therefore  it  was  an  authority  to  draw  in  Canada,  and 
tiie  laws  of  Canada  must  govern. 

The  judgment  most  be  affirmed. 

All  oonour.  Judgmeni  affirmed, 
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OS  N.  T.  4m.) 

Inawrance  —  UmiUation  ->  efeet  of  ir^neiian  on, 

A  pollqr  of  flra  intQianoe  proyided  that  no  snit  ahonld  be  maintained  thei 
unless  oommenoed  within  twelve  months  after  loss  or  damage.  To  avoid 
this  provision  set  up  in  defense  to  an  action  thereon,  the  plaintiff  showed 
that  a  third  person  had  obtained  an  injunction  restraining  the  defendant 
from  paying  and  the  holders  from  receiving  the  loss  or  damage  under 
the  policy.  The  New  York  statute  of  limitations  provides  that  when  the 
commencement  of  an  action  shall  be  stayed  by  injunction,  the  time  of  the 
continuance  of  the  hg unction  shall  not  be  part  of  the  time  limited  Jor 
the  commencement  of  the  action.  HM^  (1)  that  the  injunction  did  not 
suspend  the  operation  of  the  limitation  nor  relieve  from  the  forfeiture; 
(2)  that  the  exception  in  the  statutes  does  not  apply  to  limitations  by 
contract,  but  only  to  statutory  limitations;  (8)  that  the  injunction  did 
not  restrain  the  bringing  of  an  action. 

ACTION  CD  policies  of  insuraace.     The  facts  appear  in  the 
opinion.     Defendant  had  judgment  and  plaintiff  appealed. 

Bsek  Oawen^  for  appellant.  The  action  was  not  barred  by  the 
omission  to  bring  it  within  twelve  months  after  the  loss,  the  parties 
insured  being  under  injunction.  Barker  v.  Millard^  16  Wend. 
572;  Ames  v.  Un.  Ins,  Co.,  14  N.  T.  253;  Mayor,  etc^  v.  Hanu  Ins, 
Go.,  39  id.  45;  Berrien  v.  Wrighi,  26  Barb.  208;  McQueen  y.  Bab- 
eock,  41  id.  837. 

Z>.  M.  Westfatt,  for  respondent 

Andrews,  J.  The  policies  were  issued  to  Kartin  Wallace,  one 
of  the  firm  of  James  Thompson  &  Co.,  to  which  firm  the  loss,  if 
any,  was  payable.  The  plaintiff  derives  title  to  the  claim  against 
the  defendant  by  virtue  of  an  assignment  from  Thompson  ft  Co., 
made  June  11,  1873.  The  fire  which  destroyed  the  insured  prop- 
erty occurred  January  14,  1871.  The  proofs  of  loss  were  served 
immediately  thereafter,  and  this  action  was  commenced  October  Id, 
1873  —  nearly  two  years  and  nine  months  after  the  fire.  The  poli- 
cies contain  a  provision  that  no  suit  for  the  recovery  of  any  claim 
thereunder  shall  be  sustainable  in  any  court  of  law  or  chancery, 
unless  it  shall  be  commenced  within  twelve  months  after  the  loss 
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or  damage  shall  occur,  any  statute  of  limitation  to  the  contrary 
notwithstanding.  It  is  well  settled  that  the  parties  to  a  contract 
may  provide  for  a  shorter  limitation  to  actions  thereon  than  that 
fixed  by  the  general  law.  Such  an  agreement  is  not  expressly  or 
impliedly  prohibited  by  the  general  statute  of  limitations,  and  is 
consistent  with  the  policy  upon  which  statutes  of  limitation  are 
founded.  Ames  v.  The  New  York  Union  Ins.  Co.y  14  N.  T.  253 ; 
Xipley  ▼.  jEina  Ins.  Co.,  30  id.  136;  Roach  v.  N.  V.  <6  E.  Ins.  Co., 
id.  546;  Mayor  y.  Hamilton  Ins.  Co.,  39  id.  46.  The  defendant, 
among  other  defenses,  set  up  the  contract  limitation  in  bar  of  the 
action.  The  plaintiff,  to  avoid  this  defense,  proved  the  following 
facts:  In  April,  1871,  an  action  was  commenced  in  the  Supreme 
Court,  in  which  the  Cambridge  Valley  National  Bank  was  plaintiff, 
and  Wallace,  Thompson  ft  Go.  and  The  First  National  Fire  Insur- 
ance Company  of  Worcester  were  defendants,  in  which  the  bank 
claimed  by  virtue  of  an  alleged  agreement  with  Wallace  to  be  enti- 
tled to  the  policies  of  insurance  now  sued  upon,  and  to  the  money 
due  thereon,  and  prayed  for  an  injunction  restraining  the  insur- 
ance company  from  paying,  and  Wallace,  Thompson  ft  Co.  from 
receiving  any  money  on  account  of  the  loss  of  the  insured  property, 
and  for  other  relief.  An  injunction  order  was  granted  in  the 
action  on  the  27th  of  April,  1871,  enjoining  and  restraining  the 
insurance  company  from  paying  and  the  defendants  Wallace, 
Thompson  ft  Oa  from  receiving  the  loss  or  damage  owing  under  or 
by  virtue  of  the  policies  in  question  until  the  further  order  of  the 
court  This  order  was  served  on  Wallace,  but  was  not  served  on 
the  company,  and  it  does  not  appear  that  the  company  had  any 
knowledge  of  the  commencement  of  the  suit  The  injunction 
was  dissolved  June  11, 1873. 

It  is  claimed  by  the  learned  counsel  for  the  plaintiff  that  the 
injunction  restrained  and  prohilHted  the  bringing  of  an  action  on 
the  policies,  and  that  this  disability  excused  and  relieved  the 
assignors  of  the  plaintiff  from  the  necessity  of  bringing  an  action 
within  the  year  after  the  loss  in  order  to  save  their  rights ;  or  in 
other  words,  that  the  time  during  which  the  injunction  was  pend- 
ing is  not  to  be  counted  as  any  part  of  the  time  limited  in  the  con- 
tract It  if  to  be  observed  that  this  claim  is  not  justified  by  the 
terms  of  the  oontraot'  The  provision  fixing  the  time  within  which 
an  action  must  be  brought  is  distinct,  definite  and  unqualified. 
The  oontraot  contains  no  saving  of  the  right  of  action  after  the 
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expiration  of  a  year  from  the  loss,  for  any  cause  whatever ;  and 
anless  the  bringing  of  the  action  within  the  time  limited  by  the 
Contract  was  waived  by  the  defendant,  or  was  excused  and  made 
impossible  by  the  act  of  Gk>d  or  of  the  law,  the  remedy  of  the 
plaintiff  has  been  lost  We  shall  assume,  for  the  present,  that  the 
injunction  order  by  its  true  construction  prevented  the  commence- 
ment of  a  suit  for  the  recovery  of  the  claim.  If  the  injunction  had 
been  procured  by  the  defendant,  then,  within  the  principle  that  a 
party  shall  not  take  advantage  of  his  own  wrong  or  be  permitted 
to  claim  a  forfeiture  by  reason  of  an  act  or  omission  which  he  him* 
self  caused,  the  company  would  be  precluded  from  the  defense. 
*^  If  the  obligee  himself  be  the  cause  that  the  obligation  cannot  be 
performed,  there  is  no  forfeiture  for  it  in  his  own  act"  Vin.  Abr., 
tit.  Condition  N.  G.  0.,  23 ;  Bac.  Abr.,  tit.  Condition  0.,  3.  But 
the  facts  do  not  bring  the  case  within  this  principle.  The  defend- 
ant neither  procured  the  injunction  to  be  issued  nor  was  it  pro- 
cured with  its  privity  or  consent.  It  had  no  knowledge  that  it 
was  to  be  applied  for  or  that  it  had  been  issued  ;  nor  did  the  com- 
pany consent  to  an  extension  of  the  time  for  bringing  an  action,  or 
do  any  act  upon  which  a  waiver  of  the  limitation  could  be  predicated. 
The  plaintiff  to  succeed  in  this  case  must  maintain  the  proposition 
that  an  injunction  is  issued  at  the  suit  of  a  third  person  against 
one  of  the  parties  to  a  contract,  restraining  him  from  bringing  an 
action  thereon  within  the  time  limited  thereby,  is  an  act  of  the 
law  which  dispenses  with  the  condition,  excuses  the  delay,  and  pre- 
vents a  forfeiture.  That  an  injunction  staying  the  commence- 
ment of  an  action  does  notipsofacio  operate  to  suspend  the  running 
•f  the  statute  of  limitation,  or  relieve  a  party  from  its  operation,  was 
decided  in  Barker  v.  Millard,  16  Wend.  573.  The  Revised  Statutes 
contained  a  provision  saving  the  rights  of  parties  stayed  by  injunc- 
tion, 2  Rev.  St  299,  §  36,  which  is  now  section  105  of  the  Code. 
This  provision  does  not  aid  the  plaintiff.  The  exception  has  no 
application  where  a  limitation  is  prescribed  by  the  contract  of 
parties,  but  only  applies  to  cases  governed  by  the  limitation  in  the 
general  law.  This  is  sufficiently  clear  from  a  reading  of  the  section, 
but  the  question  has  been  adjudicated  in  a  case  arising  under  a  con- 
tract similar  to  the  one  in  question.  RxddUsbarger  v.  Hartf.  In9. 
6o,y  7  WalL  386.  If  the  issuing  of  an  injunction  restraining  a 
party  from  bringing  an  action  is  an  act  of  tiie  law  which  suspends 
the  running  of  a  contract  limitation,  it  must  have  the  same  efteoi 
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in  respect  to  cases  gOYerned  by  the  statute,  and  upon  this  assnmptioii 
the  case  of  Barker  v.  Millard  was  wrongly  decided.  But  it  is 
clear  that  the  court  must  have  held  the  contrary,  and  the  statute 
was  amended  to  remedy  the  apparent  hardship,  and  a  restraint 
imposed  by  the  court  should  operate  to  deprive  a  x>arty  of  his  right 
of  action.  That  a  court  of  equity  may  relieve  a  party  who  has  lost 
his  remedy  at  law  on  a  contract,  in  consequence  of  an  injunction 
procured  by  the  other  party,  and  prevent  the  latter  from  setting 
up  the  bar  of  the  statute,  we  are  not  disposed  to  deny.  In  2  Gases 
in  Chancery^  217,  it  is  said  *  *'  If  a  suit  be  in  chancery  for  a  debt 
for  rent,  by  lease,  parol  or  simple  contract,  and  begin neth  within 
time  of  limitation,  and  be  dismissed  after  the  time  of  limitation,, 
the  court  will  not  order  the  defendant  to  take  no  advantage  of  the 
statute  of  limitation.  But  if  in  such  suit  the  party  be  stayed  by 
act  of  the  court,  or  by  injunction,  it  is  otherwise  ;  for  the  act  of 
the  court  shall  do  no  prejudice,  as  in  the  case  of  demurrers  at  com- 
mon law.'*  Lord  Eldon  in  PuUeney  v.  Warren,  G  Ves.  72,  states 
very  clearly  the  ground  upon  which  a  court  of  equity  interferes  to 
protect  a  party  against  an  injury  in  such  a  ease.  He  says  :  ''If 
there  be  a  principle  upon  wliich  courts  of  justice  ought  to  act  with- 
out scruple,  it  is  this :  to  relieve  parties  against  that  injustice 
occasioned  by  its  own  acts  or  oversights,  ai  the  instance  of  the  party 
againet  wham  the  relief  is  eaughtJ^  In  some  early  cases  it  seems  to 
have  been  bold  that  equity  will  prevent  the  bar  of  statute  being 
set  up  at  law  in  cases  where  the  time  has  run  during  proceedings 
in  chancery,  without  fault  of  the  defendant.  Anon.,  1  Vern.  74  { 
2  Atk.  615.  But  the  cases  on  this  point  are  inconsistent  1  Atk. 
282  ;  2  id.  1.  And  it  is  said  by  an  English  writer  that  in  somd 
recent  and  unreported  cases  no  such  relief  has  been  allowed  a 
plaintiff  who  has  lost  his  remedy  at  law,  while  endeavoring  to  pur- 
sue it  in  equity.  Banning  on  Lim.of  Actions,  33.  See,  also,  Manhy 
V.  Manbyt  L.  R.,  3  Oh.  D.  101.  It  is  difficult  to  perceive  on  what 
principle  a  party  shall  be  deprived  of  the  benefit  of  the  statute  of 
fimitations,  where  he  has  not  in  any  way  contributed  to  the  delay, 
and  we  have  found  no  modem  case  supporting  such  a  jurisdiction. 
It  is  no  excuse  that  one  hus  been  prevented  by  a  stranger  from 
performing  his  contract.  In  V'in.  Abr.,  tit.  Condition,  K.  G.  1,  it 
is  said:  ''If  the  condition  of  an  obligation  be  to  deliver  a  certain 
thing  to  the  obligee,  bought  of  him  of  the  obligor,  it  is  not  any 
discharge  that  a  stranger  recovered  it  from  him  after ; "  and  Baron 
Vol.  XXVIII  —  22 
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OoMTK  eavfl:  *'  If  a  condition  be  to  do  a  thing,  and  a  stranger  in  tcr- 
rapts  him,  that  does  not  ezcnse  the  performance.'' .  Com.  Dig.,  tiL 
Condition,  L.  14.  See,  also,  People  v.  Barileif,  3  Hill,  670;  People 
▼.  Manning,  8  Oow.  297. 

In  this  case  the  Cambridge  Valley  Bank  stood  as  a  stranger  to 
the  defendant^  and  the  injunction  was  not  within  the  cases  an  act 
of  the  law  which  deprived  the  company  of  the  benefit  of  the  limita- 
tion in  the  contract  *  Moreover,  if  the  injunction  operated  as  an 
absolute  restraint  against  bringing  an  action  on  the  policies,  the 
court  would  doubtless,  on  suggestion,  have  modified  it  so  as  to 
permit  a  suit  to  be  brought  to  save  the  right  of  action;  and  it  was 
laches  on  the  part  of  the  assignors  of  the  plaintifF  to  lie  by,  without 
making  an  application;  and  if  a  suit  had  been  brought,  notwith- 
standing the  injunction,  the  fact  that  it  was  brought  in  violation  of 
it,  would  have  been  no  defense  to  the  company;  that  would  be  a 
matter  to  be  settled  between  the  court  and  the  party  who  had  com- 
menced the  suit  in  violation  of  its  order.  Kelley  v.  Cowing,  4  Hill, 
966  ;  Burt  v.  Mapee,  1  id.  649. 

But  there  is,  we  think,  another  answer  to  the  argument  of  the 
plaintifF  in  this  case ;  and  that  is  that  the  injunction  did  not 
restrain  the  bringing  of  an  action .  The  bank  and  the  plain tifPs 
assignor  had  a  common  interest  in  keeping  alive  the  claim  against 
the  defendant.  Their  controversy  related  merely  to  the  title  to  the 
fund  which  might  be  realized  from  the  policies.  The  injunction 
is  carefully  drawn,  and  restrains  the  insured  from  receiving  the 
money  from  the  company.  The  bringing  of  a  suit  to  save  the  right 
of  action  and  to  ascertain  the  amount  of  the  claim,  by  a  judgment, 
would  not  be  a  violation  of  the  order.  It  cannot  besnpposKi,  under 
the  circumstances,  that  a  plaintiff  in  the  injunction  suit  intended  to 
prevent  such  a  proceeding.  In  construing  an  injunction  order,  it 
is  not  to  be  supposed  that  it  was  intended  to  restrain  acts  which 
would  not  be  injurious  to  the  rights  of  the  complainant,  and  much 
less  which  would  be  beneficial  to  him,  and  unless  the  words  are  clear, 
it  will  not  be  deemed  to  prohibit  them.  Parher  v.  Waheman,  10 
Paige,  485  ;  Hudson  y.PUIs,  11  id.  180;  High  on  Injunctions,  608. 

We  are  of  opinion  that  the  action  in  this  case  was  barred  by  lapee 
of  time,  and  this  renders  it  unnecessary  to  consider  the  other  que» 
tions  in  the  case. 

The  judgment  should  be  affirmed* 

All  concur.  fudgmoni  affirmmL 
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When  the  holder  of  a  nsaiioat  note  timnsfen  the  Mine  for  rtilne,  without 
indoraement,  representation,  or  knowledge  of  Its  illegalitj,  he  does  not  im- 
pliedly warrant  its  Tallditjiand  no  action  can  he  maintained  against  him  hy 
the  parchaser  to  recover  damages  for  the  loos  nor  for  the  parehase-monej 
on  the  ground  of  failure  of  consideration 

THE  complaint  alleged^  in  substance,  that  defendant  sold  and 
transferred  by  doliverj  to  plaintiff,  for  a  Talnablo  consideration, 
a  promissory  note,  Yoid  for  nsnry  ;  that  plaintiff  sued  the  makers, 
who  interposed  the  defense  of  nsnry ;  that  plaintiff  notified  defend- 
ant of  the  action  and  defense,  and  requested  him  to  take  charge  of 
the  prosecution,  and  notified  that  he  would  be  held  liable  in  case 
the  defense  was  sustained  ;  that  plaintiff  was  defeated  and  a  judg- 
ment for  costs  rendered  against  him.  It  was  not  alleged  that  de- 
fendant had  knowledge  of  the  usuiy  or  made  any  express  repre- 
sentation or  guaranty.  The  defendant  demurred  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.    The  demurrer  was  overruled  and  defendant  appealed. 

E.  H,  Senn,  for  appellant. 

B.  W.  HufUinffion,  for  respondent.  The  seller  of  the  note  was 
liable  upon  an  implied  warranty.  Del.  Bank  v.  Jarvis^  20  N.  Y. 
S28 ;  Loeechigh  y.  Blun,  1  Daly,  49 ;  Whiinetf  y.  Nai.  Bank,  45 
N.  Y.  B05  ;  Bell  y.  Dagg,  00  id.  530.  The  scienter  of  the  seller  was 
not  material.  20  N.  Y.  228 ;  Evertson  v.  Miles,  6  Johns.  138 ; 
WiOiamson  ▼.  Attison,  2  East,  446;  Ross  v.  Mather,  47  Barb.  585. 
As  the  law  will  presume  that  defendant  owned  the  note  in  suit,  and 
that  plaintiff  acted  on  such  presumption,  he  was  entitled  to  recovei 
what  he  paid  withont  proof  of  warranty  or  fraud.  Stone  y.  Frost, 
61  N.  Y.  614 ;  MeetA  y.  Sianer,  19  id.  30. 

MiLLKBy  J.    The  right  of  the  plaintiff  to  maintain  this  action 
rests  upon  the  gronnd  that  the  note  in  question  which  was  9old  and 
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transferred  by  the  defendant  to  the  plaintiff  was  invalid  and  void, 
by  reason  of  its  original  nsurious  consideration.  It  is  alleged  that* 
being  in  violation  of  the  statute  against  usury,  it  was  no  note,  and 
by  implication  of  law  the  defendant  did  warrant  and  undertake 
that  the  same  was  not  usurious  or  illegal,  but  a  valid  and  legal  note. 
The  complaint  does  not  allege  that  the  defendant  had  any  knowl- 
edge 6t  the  usury  or  was  a  party  to  the  same,  but  states  that  the 
seller,  by  the  act  of  transfer  for  a  valuable  consideration,  impliedly 
warranted  that  the  paper  was  genuine  and  all  that  it  purports  to 
be  upon  its  face,  and  incurred  an  obligation  by  the  sale  to  make  the 
paper  good,  although  he  did  not  indorse  or  guaranty  the  same. 
The  question  whether  an  action  will  lie  for  the  loss  sustained  by 
the  plaintiff  by  reason  of  the  note  being  usurious,  and  the  recovery 
of  the  amount  thereof  thereby  defeated,  has  never  arisen  under 
the  precise  circumstances  presented  in  this  case,  and  demands  an 
examination  of  the  principle  applicable  to  the  contract  entered  into 
upon  the  sale  of  paper  of  this  description,  and  of  the  authorities 
bearing  upon  the  subject.  The  rule  is  well  settled  that  generally 
one  who  transfers  paper  by  delivery  only  incurs  none  of  the  lia- 
bilities which  attach  to  an  indorser,  for  the  reason  that  the  irre- 
sistible inference  is,  that  if  he  transfers  it  and  it  is  received  with- 
out his  indorsement,  such  liabilities  did  not  enter  into  the  bargain 
or  the  intention  of  the  parties.  This  rule,  however,  is  not  with- 
out exception,  and  the  transferrer  of  notes  or  bills  by  delivery  war- 
rants the  genuineness  of  the  signatures,  and  that  the  title  is  what 
it  purports  to  be.  If  the  paper  is  forged  the  transferrer  is  liable 
upon  the  original  consideration  which  has  never  been  extinguished 
by  the  sale.  2  Pars,  on  Notes  and  Bills,  37,  38.  So,  also,  it  is  laid 
down  by  the  same  author  that  the  vendor  without  indorsement  war- 
rants that  the  paper  is  of  the  kind  and  description  that  it  purports 
to  be,  and  there  is  an  implied  warranty  that  the  parties  to  the 
paper  are  under  no  incapacity  to  contract  as  from  infancy  or  mar- 
riage or  other  disability,  and  the  assignment  of  a  bill  or  note  for  a 
valuable  consideration  raises  an  implied  warranty  that  the  assignor 
has  done  nothing,  and  will  do  nothing,  to  prevent  the  assignee  from 
collecting  it.  The  reason  given  as  to  forged  paper  is  that  it  is 
nothing,  and  the  one  who  has  transferred  it  has  transferred  nothing, 
and  is  therefore  liable.  Id.  39,  40.  The  question,  whether  paper 
tainted  with  usury,  which  is  transferred  by  the  holder  without 
knowledge  of  this  defect,  can  be  regarded  as  within  the  principle 
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of  the  exceptions  stated,  is  not  free  from  difficulty,  and  at  first  view 
there  appears  to  be  some  ground  for  claiming  that  a  note  made  in 
Tiolation  of  a  statute  which  declares  usury  to  be  a  misdemeanor, 
and  that  all  paper  of  this  kind  shall  be  void,  should  stand  on  the 
same  footing  as  forged  or  other  paper,  which  is  excepted  from  the 
general  rule. 

Although  the  reported  cases  do  not  decide  the  exact  point,  an 
examination  of  some  of  the  leading  authorities  tends  to  throw  some 
Ught  on  the  subject  In  Marvin,  Presi.  of  the  Delaware  Bank  v. 
JartnSf  20  N.  T.  226,  a  note  was  transferred  to  the  plaintiff  which 
had  been  taken  at  a  usurious  premium  by  the  defendant  and  the 
ayails  received  by  him.  Upon  being  sued,  the  defense  of  usury 
was  interposed,  which  was  sucoessf  al,  and  the  bank  sued  the  de- 
fendant to  recover  the  amount  and  costs  of  prosecuting  the  note. 
It  was  held  that  one  who  transfers  a  chose  in  action  impliedly  war- 
rants  that  there  is  no  legal  defense  to  its  collection  arising  out  of 
his  own  connection  with  its  origin,  and  that  the  party  accepting 
the  transfer  is  at  liberty  to  act  upon  the  implied  assertion  of  the 
validity  of  the  paper,  and  to  bring  an  action  for  its  collection  ;  and 
when  defeated,  to  recover  the  costs  incurred  by  him  from  his  assignor. 
The  opinion  lays  down  the  rule  that  the  authorities  hold  the  doc- 
trine in  general  terms  that  the  vendee  of  a  chose  in  action,  in  the 
absence  of  express  stipulations,  impliedly  warrants  its  legal  sound- 
ness and  validity,  and  that  exceptions  do  not  exist  when  the  in- 
validity  of  the  debt  or  security  sold  arises  out  of  the  vendor's 
dealing  in  relation  to  it  It  is  also  said  that  the  act  of  transferring 
the  note  was  the  strongest  possible  assertion  that  no  legal  defense 
existed.  The  defendant  in  the  case  cited  had  knowledge  of  the 
usniy,  which  was  not  the  fact  here,  and  hence  it  differs  from  the 
ease  at  bar,  and  is  not  decisive  of  the  question  ;  but  the  opinion  is 
Very  strong  in  upholding  the  general  doctrine  referred  to  where 
there  is  a  radical  defect  in  the  note. 

In  Webb  v.  OdeUj  49  N.  Y.  583,  a  recovery  for  the  purchase-price 
was  upheld  where  notes  were  sold  for  less  than  their  face,  upon  a 
representation  that  they  were  business  paper,  when,  in  fact,  they 
were  accommodation  notes,  and  thus  usurious  and  void  m  the  hands 
of  the  vendee.  The  decision  is  placed  upon  the  ground  that  the 
thing  sold  differed  in  substance  from  what  the  purchaser  was  led  by 
the  vendee  to  believe  he  was  buying^  and  the  difference  was  so  sub- 
stantial and  essential  in  its  charaoter  as  to  amount  to  a  failure  of 
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coDsideration.  The  representation  that  the  notes  were  business 
paper  was  an  important  fact,  and  hence  the  decision  does  not  ex* 
actly  cover  a  case  where  the  party  transferring  had  no  knowledge 
of  the  true  character  of  the  paper.  In  Rosby.  Terry,  63  N.  Y.  613, 
the  defendant  sold  a  bond  and  mortgage  to  the  plaintiff,  which  waa 
Qsurious  and  void.  The  defendant  was  personally  concerned  in  the 
making  of  them,  and  in  the  unlawful  acts  which  vitiated  them,  and 
it  was  held  that  there  was  an  implied  warranty  of  the  validity  of 
the  securities.  It  will  be  observed  that  here,  also,  the  defendant 
had  knowledge  of  the  usury,  and  hence  the  case  is  not  directly  in 
point  In  Fake  v.  Smith,  7  Abb.  (N.  S.)  106,  the  defendants,  who 
sold  a  usurious  note  to  the  plaintiff,  were  held  liable  upon  an  im* 
plied  warranty  by  defendants,  on  the  sale  of  the  note,  that  there 
was  no  legal  defense  to  an  action  upon  it,  but  it  appeared  that  the 
defendants  were  privy  to  the  consideration  of  the  note,  and  the 
facts  and  circumstances  under  which  it  was  given  and  transferred. 
The  foregoing  constitute  the  principal  cases  in  this  State  which 
have  a  direct  bearing  upon  the  question  arising  where  the  notes 
transferred  were  tainted  with  usury.  In  the  cases  of  Whitney  v. 
National  Bank  of  Potsdam,  45  N.  Y.  305;  and  BeU  v.  Dagg,  60  id. 
530,  the  notes  were  forged,  and  the  implied  warranty  related  to 
the  genuineness  of  the  signature,  which,  as  we  have  seen,  is  ex- 
pressly provided  for  in  the  elementary  works.  In  the  case  of  Oom- 
periz  V.  Barthtt,  75  Eng.  O.L.  R  849,  an  unstamped  bill  of  exchange, 
indorsed  in  blank,  purporting  to  be  a  foreign  bill,  was  sold  without 
recourse  by  the  holder.  It  was  shown  to  have  been  drawn  in  the 
country  where  the  parties  resided,  and  was  for  that  reason  una- 
vailable for  want  of  a  stamp,  and  it  was  held  that  the  article  did 
not  answer  the  description  of  that  which  was  sold,  viz. :  a  foreign 
bill,  and  hence  the  purchaser  could  recover  back  the  price  from  the 
vendor.  This  case  sustains  the  doctrine  that  the  money  might  be 
recovered  as  paid  under  a  mistake  of  fact,  which  seems  to  have 
been  a  mutual  mistake,  and  the  whole  case  appears  to  have  been 
disposed  of  upon  the  ground  that  the  article  did  not  answer  the 
description.  There  is  some  analogy  between  the  case  last  cited  and 
the  one  at  bar,  for  here  the  note  on  its  face  purported  to  be  valid, 
and  was  only  shown  not  to  be,  by  proof  of  extrinsic  facts,  which, 
affected  the  original  consideration.  The  difference  however  is,  that 
in  the  case  last  cited  the  purchaser  contracted  for  a  foreign  bill 
which  required  no  stamp,  and  did  not  receive  what  he  was  entitled 
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to,  while  here  there  was  a  secrefc  defect  unknown  to  both  parties^ 
and  not  proYided  for  ;  and  as  was  said  by  the  Lord  Chief  Justice 
in  Oamperlz  ▼.  Bartlett :  '*  If  it  really  had  been  a  foreign  bill,  any 
secret  defect  would  have  been  at  the  risk  of  the  purchaser." 
From  the  authorities  to  which  we  have  adverted,  it  appears  that 
in  eyery  case  where  usury  was  involved  there  was  knowledge  of  its 
existence  on  the  part  of  the  person  who  held  and  transferred  the 
note.  It  is  true  that  in  Delaware  Bank  v.  Jarvis,  supra,  it  is  re- 
marked by  the  judge  that  he  does  not  consider  it  a  material  cir- 
cumstance that  the  defendant  had  knowledge  that  the  note  had  not 
been  negotiated  prior  to  the  time  when  it  was  received,  and  as  we 
have  seen,  he  lays  down  the  broad  rule  th^t,  in  any  case  where  there 
is  not  an  express  agreement,  the  vendor  of  a  chose  in  action  war- 
rants not  only  the  title,  but  the  soundness  and  validity  of  the  note. 
The  opinion  of  the  learned  judge  is  entitled  to  great  respect ;  but 
as  the  facts  show  it  was  not  necessary  to  go  to  this  extent  to  sustain 
the  decision  made,  it  is  not  entirely  controlling. 

It  is  of  grave  importance  whether  a  acietUer  is  material  for  the 
purpose  of  upholding  an  implied  warranty  in  a  case  of  this  kind. 
In  Hoe  V.  Sanborn,  21  N.  T.  552,  Seldbk,  J.,  lays  down  the  rule, 
''that  whenever  an  article  sold  has  some  latent  defect,  which  is 
known  to  the  seller,  and  not  to  the  purchaser,  the  former  is  liable  for 
this  defect  if  he  fails  to  discover  his  knowledge  on  the  subject  at 
the  time  of  the  sale.''  He  proceeds  to  state  that  where  knowledge 
is  proved  by  direct  evidence,  the  responsibility  rests  upon  the 
ground  of  fraud ;  but  where  the  probability  of  knowledge  is  so 
strong  that  courts  wiU  presume  its  existence  without  proof,  the 
vendor  is  held  responsible  upon  an  implied  warranty ;  and  the  dif- 
ference between  the  two  cases  is,  that  in  the  one,  the  scienter  is  actu- 
ally  proved  ;  in  the  other,  it  is  presumed.  A  scienter  is,  therefore, 
essential  to  establish  an  implied  warranty ;  and  as  we  have  seen,  the 
cases  to  which  we  have  referred  all  show  knowledge  on  the  part  of 
the  vendor.  The  cases  which  are  cited  to  sustain  the  doctrine  that 
the  scienier  is  immaterial  where  there  is  a  warranty,  either  express 
or  implied,  do  not  go  to  that  extent 

In  Bverison  v.  Miles,  6  Johns.  138,  the  action  was  assumpsit  for 
a  breach  of  warranty  on  the  sale  of  a  horse,  and  the  judge  upon 
the  trial  rejected  evidence  to  show  that  the  representations  proved 
were  false,  and  decided  that  the  plaintiff  must  show  an  express 
wsrcmnty,  otherwise  they  could  not  recover  upon  the  declaration. 
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This  ruling  was  snstained  by  the  higher  courts  and  it  was  said  that 
there  is  no  case  which  permits  a  plaintiff  to  establish  deceit  and 
fraud,  when  he  declares  only  in  assumpsit  on  a  warranty,  express  or 
implied.  The  question  presented  related  to  the  form  of  the  com- 
plaint, and  has  no  application  to  the  case  now  considered  where  the 
point  is,  what  constitutes  an  implied  warranty  upon  the  sale  of  a 
chose  in  action.  In  Ross  v.  Mather j  47  Barb.  582,  the  action  was 
for  a  false  warranty  in  the  sale  of  a  horse,  and  it  was  held  it  was  un* 
necessary  for  the  plaintiff  to  make  proof  of  the  scisfUer,  but  proof 
of  the  warranty  was  sufficient,  and  whether  the  defendant  knew  the 
warranty  was  false  at  the  time  of  making  it  was  of  no  importance. 
The  warranty  in  the  case  cited  was  express,  and  of  course,  when 
proved,  made  out  a  case.  Here  the  question  is,  where  there  is  no 
express  warranty  and  the  eridence  does  not  show  knowledge  or 
deceit,  whether  any  implied  warranty  is  made  out,  and  the  cases 
cited  furnish  no  light  on  that  subject  In  Williamson  y.  AUisony 
2  Bast,  446,  the  warranty  was  proved  and  the  same  rule  was  laid 
down.  The  reason  of  the  rule  was  stated  by  Lord  Ellbkbobough 
to  be  that  the  plaintiff  was  equally  entitled  to  reooYer  on  the  same 
proof,  by  striking  out  the  whole  averment  of  a  scienUr.  This  is 
apparent,  and  hence  the  rule  last  stated  has  no  application  to  a  case 
where  the  warranty  is  necessarily  dependent  upon  proof  of  knowl- 
edge. Without  proof  of  such  knowledge  no  warranty  is  made  out, 
for  there  is  only  the  naked  fact  that  the  plaintiff  purchased  the 
notes,  and  as  we  have  seen,  there  is  no  reported  case  which  holds 
that,  where  such  purchase  is  made  without  actual  knowledge  by  the 
defendant,  an  implied  warranty  is  established. 

It  is  true  that  some  of  the  cases  to  which  we  have  referred  hold 
that  express  representations  are  not  necessary  to  establish  a  case  and 
fix  a  liability,  but  in  all  of  those  where  the  notes  were  affected  by 
usury  the  evidence  showed  that  such  fact  was  known  to  the  defend- 
ant  The  case  of  a  forged  instrument^  as  we  have  seen,  rests  upon 
a  different  principle,  viz. :  That  the  note  is  no  note,  and  hence  none 
of  the  cases  cited  aid  the  plaintiff.  The  doctrine  that  an  action 
can  be  maintained  to  recover  back  the  purchase-price  paid  under  a 
contract  of  sale  of  personal  property,  without  proof  of  warranty  or 
fraud,  where,  upon  delivery  of  the  property,  it  proves  utterly  value- 
less, and  where  an  offer  to  retorn  has  been  made  and  refused,  which 
is  held  in  Stone  v.  Frosty  61  N.  T.  614^  is  scaroely  appli<»kble  to 
negotiable  paper  which  must  be  governed  by  entirely  a 
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rak.  In  the  latter  case,  where  the  transfer  is  made  without  indorse- 
menty  it  is  not  unreasonable  to  suppose  that  certain  liabilities  did 
not  enter  into  the  consideration  of  the  transfer,  and  had  it  been  so 
intended,  some  agreement  would  have  been  made  in  regard  to  the 
same. 

The  authorities  cited  in  Pars,  on  Notes  and  Bills  (supra),  in  the 
note  to  uphold  the  rule  stated,  that  there  is  an  implied  warrahtj 
that  the  parties  are  under  no  incapacity  to  contract,  do  not  sustain 
the  doctrine  laid  down  in  the  text  In  Lobdell  v.  Bakery  1  Meto> 
193,  the  note  was  indorsed  by  a  minor,  and  the  action  was 
for  deceit  in  procuring  the  minor  to  indorse  it,  and  then  putting  it 
in  circulation.  Knowledge  was  a  necessary  ingredient  of  the  pUin- 
tilTs  action,  and  hence  the  case  cited  is  not  in  point  In  Thralf  t. 
N&weUf  19  Vt.  202, where  the  note  was  invalid,  as  one  of  the  signers 
of  the  same  was  insane,  and  had  successfully  defended  on  tjiat 
ground,  the  case  turned  somewhat  upon  the  construction  to  be  giyen 
to  a  written  assignment  to  the  plaintiff,  which,  it  was  held,  must  be 
oonstrued  as  an  express  warranty  on  the  part  of  the  defendant  tjiat 
it  was  a  yalid  note,  and  that  the  signers  were  of  sufficient  capacity 
to  contract,  and  although,  in  the  opinion,  the  judge  was  inclined 
to  think  that  there  was  a  warranty  implied  by  law  from  the  sal^  of 
the  note,  that  question  was  not  in  the  case;  nor  do  the  text-books 
sustain  the  doctrine  as  stated  in  Parsons  in  reference  to  incapacity. 

In  Story  on  Promissory  Notes,  §  118,  it  is  said  that  the  holder 
warrants  by  implication,  unless  otherwise  agreed,  that  he  is  the 
lawful  holder  and  has  title;  that  the  instrument  is  genuine,  ^nd 
not  forged  or  fictitious;  that  he  has  no  knowledge  of  facts  which 
prove  the  instrument,  if  originally  valid,  to  be  worthless,  either  by 
a  failnre  of  the  maker,  or  by  its  being  paid,  or  otherwise  to  have 
become  void  or  defunct 

In  Ohitty  on  Bills,  p.  245,  it  is  laid  down  that  wnere  a  person 
obtains  money  on  a  note,  and  it  turns  out  to  be  forged,  he  is  liable 
to  refund  the  money  to  the  party  from  whom  he  received  it,  on  the 
ground  that  there  is,  in  general,  an  implied  warranty  that  .the 
instrument  is  genuine*  Again,  at  page  247,  it  is  said:  ^'  If  a  man 
assign  a  bill  for  any  sufficient  consideration,  knowing  it  to  be^  of 
no  value f  and  the  assignee  be  not  aware  of  the  fact,  the  former 
would,  in  all  oases,  be  compellable  to  repay  the  money  he  had 
received. **  It  is  knowledge  of  the  defect  which  renders  the  party 
liable  for  a  note  which  is  of  no  value,  and  this  rule  applies  to  anote 
Vol.  XXVin.  — 88 
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which  iB  tainted  with  uaary.  In  Frnn  t.  Harrison,  8  T.  R  767» 
tiie  same  role  was  laid  down*  In  the  case  last  dted  the  holder  of 
a  bill  of  exchange  desired  to  get  it  disooonted,  but  refnsed  to 
indorse  it,  and  delivered  it  to  another  party,  who  passed  it  off  for 
that  purpose  to  a  third  party,  informing  him  to  whom  it  belonged, 
and  such  last-named  party  disposed  of  it  by  indorsing  it,  being  pre« 
vailed  upon  to  do  so  by  the  person  who  delivered  it  to  him. 
Although  the  original  owner  afterward  promised  to  pay  the  bill,  it 
was  held  that  such  promise  cannot  support  an  action  brought 
against  him  by  the  indorser.  Lord  Ebkyok  says:  ''It  is  extremely 
clear  that  if  the  holder  of  a  bill  sends  it  to  market  without  indorsing 
^is  name,  neither  morality  nor  the  laws  of  this  country  will  compel 
'him  to  refund  the  money  for  which  he  sold  it,  if  he  did  not  know 
at  the  time  that  it  was  not  a  good  bill.  If  he  knew  the  bill  to  be 
'  i)ad,  it  would  be  like  sending  out  a  oonnterfeit  into  circulation  to 
impose  upon  the  world  instead  of  current  coin.  In  this  case,  if 
the  defendant  had  known  the  bill  to  be  bad,  there  is  no  doubt  that 
he  would  have  been  obliged  to  refund  the  money."  See,  also,  Byles 
on  Bills,  158,  159;  Story  on  BiUs,  §  111;  Edwards  on  Bills,  191. 

In  Lambert  y.  Heath,  15  M.  &  W.  486,  the  defendant,  a  share 
broker,  bought  for  the  plaintiff  script  certificates,  which  were  sold 
in  the  share  market,  at  a  premium,  as ''  Kentish  Ooast  Bailway 
Script,"  and  were  signed  by  the  secretary  of  the  railway  company. 
The  genuineness  of  the  script  was  denied  afterward  by  the  direct- 
ors, who  alleged  that  it  was  issued  without  authority.  In  an  action 
brought  to  recoYer  back  the  price  on  the  ground  that  it  was  not 
genuine,  it  was  held  that  it  was  a  proper  question  for  the  jury 
whether  what  the  defendant  intended  to  buy  was  that  which  was 
sold  in  the  market  as  such  script  Aldbbson,  B.,  said:  **  It  appears 
that  it  was  signed  by  the  secretary  of  the  company;  and  if  this  was 
the  only  Kentish  railway  script  in  the  market,  as  appears  to  have 
been  the  case,  and  one  person  chooses  to  sell  and  another  to  buy 
that,  then  the  latter  has  got  all  he  contracted  to  buy."  The  script 
was  of  no  value,  because  it  was  not  genuine,  as  the  note  here  is  worth- 
less, by  reason  of  the  usury.  The  same  principle  is  applicable  in 
both  cases,  and  the  plaintiff  cannot  recover  unless  it  is  made  to 
appear  that  the  plaintiff  intended  to  purchase  and  the  defendant  to 
sell  the  note  without  the  alleged  defect 

In  Hall  V.  Oonder,  26  L.  J.  (C.  P.)  138,  an  action  was  bron^t 
lo  recover  money  agreed  to  be  paid  upon  the  sale  of  an  interest  in 
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a  patent  right.  One  of  the  pleas  interposed  to  the  declaration 
was  that  the  inyention  was  not  new  in  England^and  was  worthless, 
and  the  plaintiff  was  not  the  first  inventor.  To  that  there  was  a 
denmrrer,  and  it  was  held  that  there  was  in  the  agreement  no  war- 
ranty,  express  or  implied,  that  the  patent  was  indefeasible,  and  no 
fraud  being  alleged,  and  the  defendant  having  the  same  means  of 
knowledge  as  to  the  novelty  and  value  of  the  patent  as  the  plain- 
tiff, the  plea  was  bad.  The  rule  is  laid  down  by  Caswell,  J., 
that  on  the  sale  of  a  known  ascertained  article,  there  is  no  implied 
warranty  of  its  quality. 

The  examination  we  have  made  of  the  question  shows  that  the  law 
in  regard  to  the  transfer  of  negotiable  bills  of  exchange  and  promis- 
sory notes,  as  laid  down  for  a  century  or  more,  only  excepts  two  cases 
as  coming  within  the  doctrine  of  an  implied  warranty,  viz. :  a  war- 
ranty of  title,  and  that  the  instrument  is  genuine  and  not  forged. 
There  is  no  precedent  and  not  a  single  reported  case  in  the  books  in 
&vor  of  the  doctrine  that  where  a  promissory  note  is  infected  with 
usury,  and  that  fact  is  unknown  to  the  party  who  transferred  it,  that 
IS  an  implied  warranty  of  the  validity  of  the  note.  To  uphold  such 
a  doctrine  would  be  an  innovation  upon  a  8ettle4  principle  of  law 
and  the  establishing  of  a  new  and  different  rule  from  that  which 
has  governed  the  sale  and  transfer  of  this  species  of  property  for  a 
long  period  of  time.  It  is  at  least  exceedingly  doubtful  whether  it 
would  be  expedient  to  inaugurate  a  new  and  questionable  rule  of 
conduct  for  the  government  of  transactions  of  this  description, 
even  if  the  law  permitted  it  to  be  done.  The  hardship  which  may 
fall  upon  the  plaintiff  by  the  purchase  of  the  paper  in  question 
may  operate  quite  as  harshly  on  the  defendant,  as  the  assumption 
is  that  he  had  no  knowledge  of  the  inherent  vice  which  affected 
the  note.  It  is  difficult  to  apply  the  rules  of  law  in  all  cases  with 
exact  justice.  In  fact,  if  the  rule  be  as  the  authorities  hold,  and 
as  should  be  if  it  is  not  weU  understood,  that  the  purchaser  of  paper 
of  this  description  takes  it  at  his  own  hazard  and  risk  without 
any  warranty,  unless  he  chooses  to  require  such  an  indemnity  and 
makes  it  a  part  of  the  contract,  no  serious  inconvenience  or  injury 
ean  follow.  The  doctrine  of  eaveai  emptor  applies,  and  the  fault 
is  with  the  person  who  fails  to  exact  a  warranty,  if  it  turns  out 
that  he  has  been  mistaken  or  has  unfortunately  made  an  unprofit- 
able or  a  bad  bargain.  Neither  party  has  any  just  ground  of  'H)m- 
in  such  a  case. 
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The  result  is  that  the  judgment  was  wrong  and  must  be  reyersed, 
with  leave  to  the  plaintiff  to  amend  his  complaint  upon  the  usual 
terms  in  such  cases. 

All  concur,  except  Eari^  J.,  dissenting. 

Judgm&n$  accordingly. 


MoMUBRAY  Y.   NOYBS. 
(39  M.  T.  Wl.) 

Id  ma  asslgnmeiit  of  a  bond  and  mortgage  defendant  ooyenanted,  that  If  la 
caae  of  fozeelosure  and  sale  of  the  mortgaged  premlees  a  defiolencj  shoold 
oocor,  he  woold  paj  It  on  demand.  The  holder  delayed  foredosare  for 
fourteen  months  after  maturity,  during  ten  months  of  which  time  the 
property  was  a  sufficient  security,  but  afterward  the  boildings  were 
destroyed  by  fire,  reducing  the  value  below  the  amount  of  the  mortgage 
debt.  HMt  (1)  ^hat  the  guaranty  was  not  one  of  payment,  but  the  liaUUty 
of  the  guarantor  depended  on  the  precedent  and  diligent  foreclosure  and 
sale ;  (2)  the  delay  was  unreasonable  and  discharged  the  guarantor. 

ACTION  on  a  guaranty.     The  opinion  states  the  tacts.    The 
plaintiff  had  judgment,  and  defendant  appealed* 

EMik  Oowen,  'or  appellant. 

Irving  Browne^  for  respondents.  The  guaranty  was  of  payment^ 
and  the  defense  set  up  was  therefore  unavailable.  Clarh  v.  SieUer^ 
64  N.  T.  231;  s.  o.,  21  Am.  Bep.  606;  Bemsen  y.  Beekman,  25  N. 
T.  557;  OoUkmith  ▼.  Brwon,  35  Barb.  484. 

■ 

Bapallo,  J.  The  guaranty  on  which  this  action  is  brought  is 
contained  in  an  assignment  of  a  bond  and  mortgage,  and  is  in  the 
following  form: 

''  I  hereby  covenant  •  •  •  that  in  case  of  foredoanre  and 
sale  of  the  mortgaged  premises  described  in  said  mortgage,  if 
the  proceeds  of  such  sale  shall  be  insufficient  to  satisfy  the  same, 
with  the  costs  of  foreclosure,  I  will  pay  the  amount  of  such  dell* 
oiency  to  the  said  party  of  the  second  part,  or  its  asiigiia,  oft 
demand." 


FEBRUARY  TERM,  1878-  181 

McM  array  ▼.  Noyes. 

On  the  part  of  the  appellants,  it  is  contended  that  this  guaranty 
is  subject  to  the  rules  applicable  to  guaranties  of  collection,  and 
thus  laches  in  foreclosing  the  mortgage,  after  default,  is  a  defense. 
The  respondents  insist  that  it  is  a  guaranty  of  payment,  and  that 
they  were  under  no  obligation  to  use  diligence  in  endeavoring  to 
collect  the  mortgage  debt  by  foreclosure. 

The  fundamental  distinction  between  a  guaranty  of  payment 
and  one  of  collection  is,  that  in  the  first  place  the  guarantor  under- 
takes unconditionally  that  the  debtor  will  pay,  and  the  creditor 
may,  upon  default,  proceed  directly  against  the  guarantor,  without 
taking  any  steps  to  collect  of  the  principal  debtor,  and  the  omission 
or  neglect  to  proceed  against  him  is  not  (except  under  special  circum- 
stances) any  defense  to  the  guarantor;  while  in  the  second  case  the 
undertaking  is  that  if  the  demand  cannot  be  collected  by  legal  pro- 
ceedings the  guarantor  will  pay,  and  consequently  legal  proceedings 
against  the  principal  debtor,  and  a  failure  to  collect  of  him  by 
those  means,  are  conditions  precedent  to  the  liability  of  the  guar- 
antor; and  to  these  the  law,  as  established  by  numerous  decisions, 
attaches  the  further  condition  that  due  diligence  be  exercised  by 
the  creditor  in  enforcing  his  legal  remedies  against  the  debtor. 

These  rules  are  well  settled,  and  are  not  controverted,  and  the 
only  question  is  to  which  class  of  guaranties  the  one  now  before  us 
belongs. 

It  is  apparent  upon  the  face  of  the  instrument  that  the  under- 
taking of  the  defendant  was  not  an  unconditional  one  that  the 
mortgagor  should  pay,  or  that  the  guarantor  would  pay  on  default 
of  the  mortgagor,  but  only  that  the  guarantor  would  pay,  in  case 
of  a  deficiency  arising  on  a  foreclosure  and  sale.  The  foreclosure 
and  sale  were  consequently  conditions  precedent,  and  the  general 
principle  is,  that  wherever  a  condition  precedent  is  to  be  performed 
for  the  purpose  of  establishing  the  liability  of  a  surety  or  guaran- 
tor, such  condition  must  be  performed  in  good  faith  and  with  due 
diligence.  It  is  upon  this  principle  that,  in  case  of  a  guaranty  of 
collection,  diligence  is  required  of  the  creditor. 

I  am  unable  to  see  why  this  principle  is  not  applicable  to  the 
guaranty  now  in  controversy.  The  respondents  claim  that  it  is  an 
undertaking  to  pay  any  deficiency  which  may  arise,  and  is  there- 
fore a  guaranty  of  payment  of  the  mortgage  debt  to  that  extent, 
and  to  be  governed  by  the  same  rules  as  if  it  had  been  a  guaranty 
of  payment  of  the  whole  mortgage.    But  the  fallacy  of  this  reason- 
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ing  is  that  it  is  not  an  unconditional  guaranty  that  the  mortgagor 
will  pay  the  mortgage  debt,  or  any  part  of  it,  but  only  that  after 
the  remedy  against  the  land  has  been  exhausted,  and  the  deficiency 
ascertained  by  foreclosure  and  sale,  the  guarantor  will  pay  such 
deficiency.  The  only  difference  between  this  and  an  ordinary 
guaranty  of  collection  is,  that  in  the  latter  case  the  undertaking  ia 
that,  after  it  has  been  ascertained  by  all  such  legal  proceedings  as 
the  case  admits  of  that  the  demand  cannot  be  collected,  the  guar- 
antor wiU  pay;  while  in  the  present  case  the  only  proceedings 
which  the  creditor  is  bound  to  adopt  are  a  foreclosure  of  the  mort- 
gage and  sale  of  the  mortgaged  lands.  To  that  extent  the  condi- 
tion precedent  exists  alike  in  both  cases,  and  the  duty  of  exercis- 
ing due  diligence  attaches,  there  being  nothing  in  the  instrument 
qualifying  or  dispensing  with  it. 

The  case  of  OoUUmith  ▼.  Braton,  35  Barb.  484,  is  relied  upon  by 
the  respondents  as  sustaining  their  position.  In  that  case  the  cov- 
enant was,  as  construed  by  the  court,  to  pay  the  deficiency  upon 
the  mortgage  debt  whenever  the  remedy  against  the  lands  mortgi^;ed 
should  have  been  exhausted  and  the  deficiency  ascertained.  The 
decision  in  that  case  can  only  be  sustained  by  construing  the  ooTe- 
nant  as  waiving  diligence  in  foreclosing,  and  binding  the  covenantor 
to  pay  the  deficiency  without  regard  to  the  time  of  the  foreclosure. 
Nothing  in  the  covenant  now  under  examination  has  any  relation 
to  the  time  of  the  foreclosure,  or  can  be  construed  as  waiving  the 
diligence  required  by  the  general  rules  of  law  in  performing  the 
oondition. 

The  delay  in  foreclosing  in  the  present  case  was  fourteen  months 
after  the  mortgage  debt  became  due.  During  upward  of  ten 
months  of  this  time  the  property  was  a  sufficient  security,  but 
afterward  the  buildings  thereon  were  destroyed  by  fire,  and  the 
value  was  reduced  below  the  amount  of  the  mortgage  debt.  It 
cannot  be  questioned  that  this  delay  was  sufficient  to  constitute 
laches.  In  Cfraig  v.  Parkis,  40  N.  Y.  181,  a  delay  of  six  months 
in  foreclosing  a  bond  and  mortgage  was  held  to  be  laehee  which 
discharged  a  guaranty  of  its  collection. 

The  judgment  should  be  leveiaed,  and  a  new  trial  oxdeied,  with 
oosts  to  abide  the  event. 

All  concur. 

JmdjfmmU 
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(ON.  7.8n.) 
RtUknee — priaoMT  a$  totfaet — quuHom  4if  priwOifft, 

On  the  trial  of  an  indietment»  the  prisoner,  who  had  teetlfied  for  himaelf , 
asked  on  cross-examination  how  many  times  he  had  been  anested.  Thla 
was  objected  to  by  his  ooansel,  as  incompetent  to  affect  his  credibility,  and 
as  tending  to  degrade  him,  and  it  was  claimed  by  ooansel  that  he  was  privi- 
leged from  answering.  The  objection  was  OTerraled.  HM,  error ;  that  the 
prisoner's  privilege  was  properly  claimed  for  him  by  counsel  and  the  excep- 
tion availed  the  prisoner  as  party ;  and  that  the  prisoner  was  privileged  from 
answering.* 

INDICTMENT  for  foi^gery.    The  prisoner  was  convicted ;  the 
conviction  was  reversed  at  Oeneral  Term  ;  and  the  People 
appealed.    The  facts  appear  in  the  opinion. 

Frank  Rice,  for  plaintiffs  in  error.  It  was  proper  to  ask  the 
prisoner  on  cross-examination  how  many  times  he  had  been  arrested. 
Le  Beau  v.  PeopUy  34  N.  Y.  22a ;  Real  v.  People,  42  id.  270,  280- 
282 ;  Brandon  v.  PeopUj  id.  265  ;  Connors  v.  People,  50  id.  240 ; 
Southioorth  v.  Bennett,  58  id.  659  ;  0.  W.  Tp'ke  Co.  v.  Loomis,  32 
id.  127  ;  Howard  v.  City  F.  Ine.  Co.,  4  Den.  502.  If  the  admis- 
sion of  this  evidence  was  error,  it  was  not  available  to  the  prisoner. 
Cloyee  v.  Thayer,  3  Hill,  564 ;  Thotnas  v.  Newton,  1  M.  &  M.  4S, 
note ;  Treat  v.  Browning,  4  Oonn.  408 ;  Southard  v.  Rexford,  6 
Cow.  259 ;  Marston  v.  Downea,  1  Ad.  &  El.  31 ;  42  N.  Y.  265,  268 ; 
60  id.  240. 

B.  W.  Gardner,  for  defendant  in  error. 

Ohvroh,  0.  J.  The  defendant  in  error,  while  npon  the  stand  a» 
a  witness  in  his  own  behalf,  was  asked  on  cross-examination  the 

•  In  PwjfU  V.  Goaev,  TS  N.  T.  894,  the  prifoner,  indicted  for  amnlt,  was  a  wttnaa  In  hie 
evB  behalf,  end  ooobkI  on  cron>exaniin«tlon  were  pennltted  to  <ia6Btion  him  as  to  other 
akeicntloos  and  assault  in  which  he  had  been  engaipsd.  There  was  no  claim  of  priyflege 
sitherbj  himself  or  his  oooneel.  UM^no  error;  that  the  prisoner,  hsTingoffered  him- 
self, wassabject  to  the  same  mles  of  emss-eTsmfaiation  as  other  witnesses,  and  mlglii 
be  asked  conoemtaif  his  past  life  and  eondnct,  with  a  Tlew  to  impair  his  credit,  although 
iBBdlnc  to  show  him  pievloiisly  golltj  of  the  same  crime  for  which  he  was  on  trtsL  For 
an  ezamlnalloiiof  these  two  caaem  and  a  general  examination  of  the  subject  of  prisoners 

note  to  Sinte  ▼.  WMU^  87  km.  Rep    140. 
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followiDg  question  :  '^  How  many  times  have  you  been  arrested  ?" 
This  was  objected  to  on  the  ground  that  it  was  incompetent  to 
affect  his  credibility  as  a  witness ;  that  it  tended  to  degrade  the 
witness  ;  and  that  he  was  privileged  from  answering  it,  as  it  had  no 
direct  bearing  upon  any  issue  in  the  case  ;  and  also  upon  the  ground 
that  better  evidence  of  the  fact  existed.  The  court  overruled  the 
objection,  and  the  answer  was  given:  '^  Five  times,  I  believe." 

The  General  Term  held  this  to  be  error,  upon  the  ground  that  it 
was  not  competent  evidence  bearing  upon  the  credibility  of  the 
witness.  It  would  not  be  competent  to  introduce  evidence  of  par- 
ticular facts  to  impeach  the  witness ;  but  the  authorities  recognize 
a  distinction  between  independent  evidence  introduced  for  the  pur- 
pose of  impeaching  a  witness,  and  the  questions  which  are  permit- 
ted, in  the  discretion  of  the  court,  to  be  put  to  a  witness,  tending  to 
affect  his  credibility.  Brandon  v.  The  People,  42  N.  T.  265-268 ; 
1  Oreenl.  on  Ev.,  §§  456,  461. 

I  think  it  was  permissible  to  ask  the  defendant  in  error  ques- 
tions as  to  particular  facts,  although  such  evidence  would  not  be 
received  from  impeaching  witnesses.  But  I  agree  with  the  learned 
judge,  who  delivered  the  opinion  of  the  court  below,  that  the  evi- 
dence sought  to  be  obtained  must  legitimately  tend  to  impair  the 
credit  of  the  witness  for  veracity,  either  directly  or  by  its  tendency 
to  establish  a  bad  moral  character.  I  deem  it  unnecessary  in  this 
case  to  determine  whether  this  evidence  would  or  not  have  that 
effect,  because  another  objection  was  distinctly  taken,  upon  the 
ground  of  privilege,  which  I  think  fatal.  I  understand  it  to  be  con- 
ceded by  the  counsel  for  the  people  that  this  objection  would  be 
valid  if  it  had  been  taken  by  the  witness  himself  instead  of  the 
counsel,  and  the  case  shows  that  the  county  judge  entertained  the 
same  view.  Such  is  the  rule  as  to  a  witness  who  is  not  himself  a 
party.  It  is,  then,  a  question  between  the  witness  and  the  court, 
with  which  the  party  has  nothing  to  do,  and  with  which  the  coun- 
sel of  the  party  has  no  right  to  interfere.  Oloyes  v.  ITmyer,  3  Hill, 
564  ;  Southard  v.  Rexford,  6  Cow.  254,  and  cases  cited. 

The  party  cannot  avail  himself  of  an  error  in  allowing  or  refus- 
ing the  privilege.  But  when  the  witness  is  also  the  party,  I  see  no 
reason  for  the  application  of  this  rule.  By  taking  the  stand  as  a 
witness,  while  he  may  subject  himself  to  the  rules  applicable  to 
other  witnesses,  he  is  not  thereby  deprived  of  his  rights  as  a  party, 
and  it  follows  that  his  counsel,  while  he  is  in  the  witness  box,  hat 
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a  right  to  speak  for  him,  and  that  an  error  committed  by  the  court 
against  him  may  inure  to  his  benefit  as  a  party.  Especially  ought 
this  protection  to  be  afforded  to  persons  on  trial  for  criminal  offen- 
ses, who  often  by  a  species  of  moral  compulsion  are  forced  upon  the 
stand  as  witnesses,  and  being  there  are  obliged  to  run  the  gauntlet 
of  their  whole  livjes  on  cross-examination,  and  every  immorality, 
rice  or  crime  of  which  they  may  have  been  guilty,  or  suspected  of 
being  guilty,  is  brought  out  ostensibly  to  affect  credibility,  but 
practically  used  to  produce  a  conviction  for  the  particular  offense 
for  which  the  accused  is  being  tried,  upon  evidence  which  other- 
wise would  be  deemed  insufficient  Such  a  result  is  manifestly  un- 
just, and  every  protection  should  be  afforded  to  guard  against  it. 

I  am  of  opinion  that  the  witness  was  privileged  from  answering 
the  question  and  that  the  objection  was  well  taken  by  his  counsel, 
and  that  the  exception  is  available  to  him.  Neither  in  the  Bran- 
don case,  42  N.  T.  265,  nor  in  the  Connors  case,  50  N.  Y.  240,  was 
the  question  of  privilege  presented,  and  in  the  latter  case  the  objec- 
tion was  put  upon  the  constitutional  ground  that  the  prisoner  could 
not  be  compelled  to  be  a  witness  against  himself,  which  was  over- 
ruled on  the  ground  that  having  voluntarily  become  a  witness  with- 
out raising  the  question  of  compulsion,  he  waived  the  constitutional 
protection,  and  rendered  himself  amenable  to  the  obligations  of  a 
witness.  The  question  was  not  presented  whether  the  eridence 
sought  would  tend  to  affect  credibility,  and  in  the  Brandon  case 
the  objection  was  put  specifically  upon  the  ground  that  the  char- 
acter of  the  witness  who  was  a  party  could  not  be  attacked,  as  she 
had  not  put  it  in  issue,  and  the  court  merely  held  that,  having 
offered  herself  as  a  witness  in  her  own  behalf,  she  was  subject  to 
the  same  rules  as  other  witnesses.  In  the  Real  case,  42  N.  Y.  270, 
the  witness  was  not  a  party,  and  the  privilege  of  not  answering  was 
offered  to  him  by  the  court. 

I  am  of  the  opinion  that  the  cross-examination  of  persons  who 
are  witnesses  in  their  own  behalf,  when  on  trial  for  criminal  offen- 
ses, should  in  general  be  limited  to  matters  pertinent  to  the  issue, 
or  such  as  may  be  proved  by  other  witnesses.  I  believe  such  a  rule 
necessary  to  prevent  a  conviction  for  one  offense  by  proof  that  the 
accused  may  have  been  guilty  of  others.  Such  a  result  can  only 
be  avoided  practically  by  the  observance  of  this  rule. 

There  are  other  exceptions  which  might  be  notioed,  batas  a  new 
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trial  must  be  had,  it  is  not  deemed  necessary,  as  the  same  qaestiont 
may  not  again  arise. 
The  judgment  of  the  General  Term  must  be  affirmed. 

All  ooncor,  ezoept  Folobb,  J.,  not  voting ;  Babl^  J.,  coneon  in 

Judgment  aftrtMd. 


Vilas  ▼•  Kbw  Tobk  Obntral  LreimAHcni  Ckk 

(9S  N.  T.  M).) 

2ntwra$tce — appUoaUtm  at  part  of  ptfAsff — diai$Tam  5y  m§m^. 

In  a  policy  of  fire  insaranee  referenee  was  made  to  an  applioatloB  for  aa 
expired  policy  iasned  by  another  company  throogh  the  same  agent,  by  the 
words  "iMT  application  No.  1284."  On  the  back  of  that  application  was  a 
diagram  of  the  insured  premises.  By  the  printed  direetiotts  accompanying 
the  expired  policy  the  agents  were  required  to  draw  such  diagramn.  There 
was  no  eyidenoe  that  the  insared  ever  saw  or  had  any  thing  to  do  with  tlie 
diagram.  HM^  (1)  tliat  the  reference  to  the  application  did  not  make  it  a 
part  of  the  present  policy ;  (8)  that  the  presumption  was  that  the  diagram 
was  drawn  by  the  agent,  and  the  insured  was  not  bound  by  It. 

ACTION  on  a  policy  of  fire  insnranoe.    The  faots  are  sufficiently 
set  forth  in  the  opinion.     The  plaintiff  had  judgment,  and 
defendant  appealed. 

W.  E.  HughUif  for  appellant  The  application  was  a  part  of 
the  policy  and  a  warranty.  Le  Roy  y.  MarJed  Ins.  Oo^  45  N.  Y. 
80 ;  39  id.  90 ;  Clinton  y.  Hope  Ins.  Oo^  45  id.  454 ;  SUwart  r. 
Phmnix  Ins.  Co.,  5  Hun,  261 ;  Owens  t.  Bdl  Pur.  Ins.  Cb.,  56  N. 
Y.  565 ;  Bush  y.  JHttey,  49  Barb.  599 ;  Pindar  t.  Bee.  Ins.  Ol, 
47  N.  Y.  114 ;  Kirhland  y.  Dinsmore,  63  id.  171 

Nathaniel  G.  Moak,  for  respondent 

Miller,  J.  The  policy  of  insurance  upon  which  this  action  is 
brought  contains,  among  other  proyisions,  the  following  clause : 
"  And  this  policy  is  made  and  accepted  on  the  aboye  express  con- 
ditions, and  also  of  those  hereto  annexed,  which  are  made  a  part 
of  this  policy.''    One  of  the  '^ conditions  of  insurance  **  annexed 
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proYides  that  applicants  for  iDsurance  must  state  the  '^position, 
etc,  of  all  oontigaouB  bnildings/'  and  that  the  '^  snrvey,  descrip- 
tion and  representations  shall  be  taken  and  deemed  to  be  a  part  of 
the  policy  and  a  warranty  on  the  part  of  the  insured." 

The  policy  issued  to  the  plaintiff,  after  stating  the  several  amounts 
insured  upon  the  different  buildiugs  and  the  place  where  situated, 
adds  as  follows :  ^  As  per  application  on  file  No.  1234."  No  such 
application  was  ever  sent  to  the  defendant,  or  was  on  file  in  its 
office ;  but  it  appears  that  an  application  of  that  description,  signed 
by  the  plaintiff,  was  on  file  with  the  defendant's  agent  at  Platts- 
burgh,  who  issued  the  policy  in  question,  and  that  it  was  sent  to 
the  same  agents  in  regard  to  another  application  made  in  April, 
1870,  upon  which  a  policy  of  insurance  was  issued  by  the  West- 
chester Fire  Insurance  Company  to  the  plaintiff,  which  had  expired, 
and  in  place  of  which  the  policy  in  question  was  issued.  Upon  the 
back  of  the  application  is  a  diagram  purporting  to  show  the  posi- 
tion of  the  buildings  insured  in  reference  to  each  other  and  their 
distaYices  from  each  other. 

It  is  insisted  by  the  defendant  that  the  application  was  a  part  of 
the  contract,  and  that  it  misstated  the  position  of  the  barn,  and 
omitted  another  building  within  fifty  feet  of  one  of  those  insured, 
and  that  these  statements  were  warranties,  and  not  being  true, 
avoided  the  policy.  The  application  was  received  in  evidence 
against  the  objection  of  the  plaintiff.  It  was  not  made  to  the 
defendant,  but  to  another  insurance  company,  and  it  is  not  suffi- 
ciently referred  to  in  the  policy  to  indicate  what  was  really  in- 
tended or  where  it  was,  and  only  as  an  application  on  file  with  the 
defendant 

This  was  untrue  in  point  of  fact,  as  the  application  was  with  the 
agents  of  the  defendant,  who  were  also  agents  of  the  Westchester 
Fire  Insurance  Company,  and  hence  it  is  not  apparent  how  this 
application  can  be  considered  as  a  part  of  the  policy  in  question. 
To  make  an  application  constitute  a  part  of  a  policy  of  insurance, 
there  should  be  some  reference  to  it,  which  evinces  that  the  parties 
imderstood  and  accepted  it  as  such.  In  Clinton  v.  Hope  Ins.  Co,^ 
45  N.  Y.  454,  the  policy  issued  by  the  defendant  referred  to  a  survey 
on  file  in  the  office  of  the  agent,  and  it  was  held,  in  an  action  upon 
the  policy,  that  any  application  and  survey  must  have  been  on  file 
in  the  office  of  the  company  to  be  effectual  as  forming  a  part  of 
the  oontraot  of  insurance,  and  that  a  survey  on  file  in  the  office  of 
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the  agent  could  only  be  need  as  identifying  the  articles  oovered  by 
the  policy,  and  that  it  did  not  make  the  other  statements  founded 
on  it  A  part  of  the  new  contract.  The  application  does  not  state 
that  it  is  made  a  part  of  the  policy  or  that  the  insurance  is  made 
upon  the  faith  of  that  or  the  surrey,  and  is  only  referred  to  in 
connection  with  the  description. 

It  is  obvious  that  the  application  referred  to  related  to  entirely  a 
different  state  of  facts,  as  appears  upon  ifcs  face.  At  that  time  the 
plaintiff  had  no  title  to  the  land  on  which  the  building  stood,  and 
only  a  claim  under  a  contract  for  the  same,  to  which  he  held  a  per- 
fect title  at  the  time  the  policy  in  question  was  issued.  The  parties, 
therefore,  never  agreed  upon  any  sucli  contract  as  was  contained  in 
the  application,  and  it  has  no  relevancy  whatever  to  the  policy 
issued  by  the  defendant.  The  only  application  really  made  to  the 
defendant  by  the  plaintiff  was  by  a  letter  of  the  insured.  It  neither 
applied  for  a  renewal  of  the  old  policy,  nor  alluded  to  the  former 
application  ;  but  it  solicited  an  insurance  in  a  number  one  company, 
and  could,  as  it  was,  only  be  considered  as  an  application  for  the 
policy  which  actually  was  issued.  It  was  quite  sufficient  for  such 
a  purpose,  and  the  insertion  in  the  policy,  without  authority,  of  a 
reference  in  an  obscure  manner,  to  an  application  on  file  with  the 
company,  which  was  not  there,  could  not  bind  the  plaintiff  to  the 
statement  made  in  another  application,  which  related  to  another 
policy,  which  had  been  issued  and  run  out  But  even  if  the  appli- 
cation may,  in  any  sense,  be  regarded  as  obligatory,  the  diagram, 
which  shows  the  location  of  the  buildings  insured,  does  not  purport 
to  be  made  by  the  plaintiff,  and  the  proof  does  not  show  he  ever 
saw  or  had  any  thing  to  do  with  it.  It  was,  no  doubt,  drawn  by 
the  agent  of  the  Westchester  Fire  Insurance  Company,  as  required 
by  the  printed  directions  accompanying  the  same,  without  regard 
to  the  policy  issued  by  the  defendant,  and  the  plaintiff  would  not 
be  bound  by  its  conditions  under  such  a  state  of  facts. 

It  is  very  certain  in  this  case  that  the  plaintiff  could  not  have 
been  advised  of  the  precise  character  of  the  survey  referred  to,  and 
that  the  reference  to  it  was  not  sufficiently  certain,  specific  and  full 
to  apprise  him  of  the  fact  that  it  meant  the  old  survey  upon  his 
application  for  insurance  to  the  Westchester  Fire  Insurance  Com- 
pany. It  was  not  only  uncertain  and  calculated  to  mislead,  but  it 
stated  a  fact  which  was  untrue,  and  there  is  no  reported  case  which 
■Qstains  the  doctrine  that  an  insured  party  can  be  bound  by  an 
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instrament  of  this  character  UDder  such  a  state  of  facts.  No  pre- 
samption  can  legitimately  be  indulged  that  reference  was  had  to  an 
application  made  to  another  company,  not  filed  wifch  the  defendant, 
and  which  related  to  another  policy  of  insurance,  which  had  long 
previoady  expired,  or  that  the  plaintiff  was  boand  by  it  It  may 
be  questionable  whether,  even  if  the  application  was  properly  refer- 
red to,  it  bound  the  plaintiff,  as  the  proof  on  the  trial  tended  to 
show  that  the  answers  to  the  questions  put  were  made  by  the  agent 
of  the  company,  who  was  acquainted  with  the  facts,  prepared  the 
answers,  and  at  whose  request,  relying  upon  his  knowledge  as  to 
their  correctness,  the  plaintiff  affixed  his  name  to  the  same.  But 
this  is  not  material,  as,  for  the  reason  already  stated,  the  applica- 
tion referred  to  cannot  be  considered  as  a  warranty.  The  judge,  at 
the  close  of  the  teatimony,  stated  that  he  should  hold  that  the  policy 
referring  to  the  application,  the  latter  was  a  part  of  the  contract, 
and  the  case  would  be  presented  to  the  jury,  for  them  to  determine 
whether  there  was  any  substantial  breach  of  the  contract,  so  as  to 
defeat  the  warranties ;  and,  if  there  was,  the  plaintiff  could  not 
recover.  The  defendant's  counsel  excepted  to  the  ruling  that  there 
was  any  question  of  fact  for  the  jury,  insisting  that  there  was  such 
breach.  The  judge  also  remarked  that,  unless  it  was  asked  to  have 
some  questions  submitted  to  the  jury,  a  verdict  would  be  directed, 
and  stated  that  the  court,  having  refused  to  hold,  as  a  matter  of 
law,  that  the  plaintiff  could  not  recover,  and  the  defendant,  having 
made  no  request  to  submit  to  the  jury  any  question  of  fact  whether 
the  plaintiff  had  been  guilty  of  any  breach  of  the  contract,  left  it 
for  them  to  decide  the  value  of  the  buildings.  Although  be  had 
previously  stated  that  the  application  was  a  part  of  the  contract, 
yet,  taking  all  that  he  did  hold  together,  the  effect  of  the  whole  was 
that,  as  the  case  stood,  the  plaintiff  was  entitled  to  recover,  and  as 
no  exception  was  taken  to  the  last  ruling,  we  think,  unless  there  ia 
some  odier  difficulty  in  the  way,  the  judgment  should  be  upheld. 

[Omitting  an  immaterial  point.] 

We  do  not  discover  that  the  defendant  has  been  prejudiced  by 
any  ruling  on  the  trial,  and  are  of  opinion  that  the  judgment 
should  be  affirmed. 

All  oononr. 

Judgment  affirmed. 
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(ON.  T.  80S.) 

SMuU^fMrniB-^mAiifthaMi  —  memorandum ---mvJhiiaHltg — rmmMmft^ 

ItTMuik  of  agreement. 

A  pnrehMar  signed  and  delivered  to  the  seller  a  written  agreement  to  baj 
shares  of  stock  from  him  on  specified  terms.  The  seller  did  not  sign,  bnt 
orally  agreed  to  sell  on  those  terms.  The  seller  tendered  the  stock  and 
requested  the  price,  bnt  the  purchaser  declined  to  fulfill.  In  an  action  to 
recover  the  purchase-price,  held,  (1)  that  the  agreement  was  valid  ^  (8)  that 
this  action  was  maintainable  ;  (8)  that  the  seller  might  thus  sue,  or  he  might 
sell  the  stock,  apply  tlie  proceeds  and  recover  the  balance;  or  retain  the 
stock  and  recover  the  difference  between  the  contraot-prioe  and  the  market- 
price  as  damages.t 

ACTION  to  recover  the  parchase -price  of  stock.    The  opinion 
states  the  facts.    The  plaintiff  had  judgment 

Samuel  O.  Oourtnetf,  for  appellant  The  agreement  not  being 
mntuaU  it  conid  not  be  enforced.  U.  and  8.  R.  R,  (Jo.  v.  Brink- 
erhoff,  21  Wend.  141,  142  ;  Burnet  y.  Biscoe,  4  Johns.  235,  236  ; 
De  Zeng  v.  Bailey^  9  Wend.  337  ;  Livingston  v.  Rogers,  1  Gai.  584, 
585  ;  Cooke  v.  OxUyy  3  T.  R.  653  ;  Ghitty  on  Gont  15, 16  ;  Add .  on 
Oont  26  ;  Story  on  Cont,  §  381.  Plaintiff  could  only  recover  the 
amount  actually  lost  by  him.  Dana  v.  Fiedler,  12  N.  Y.  48;  Davis 
T.  ShiddSy  24  Wend.  322  ;  Sedgw.  on  Dam.  (3d  ed.)  218,  219 ;  Wif^ 
son  V.  Martin,  1  Den.  602 ;  Weaver  v.  Darby ^  42  Barb.  411  ;  Mar* 
shall  V.  K  K  C.  R.  R.  Co.,  45  id.  502  ;  Braman  v.  Bingham,  26  N. 
T.  483  ;  Scott  v.  Rogers,  31  id.  676  ;  Bridge  v.  Mason,  46  Barb.  37; 
Pishett  V.  Winans,  38  id.  228  ;  Dustan  v.  Mc Andrew,  10  Boew.  180 ; 
Devlin  v.  Pike,  6  Daly,  85. 

Wm.  H,  Scott,  for  respondent 

Earl,  J.  There  was  evidence  tending  to  prove,  and  the  jaiy 
must  have  found,  the  following  facts  :  In  April,  1873,  the  plaintiff 

«  See  note  to  Carlim  ▼.  SaHem  Qon-lioht  (>>.,  %  Am.  Rep.  64S. 

f  See  Pittaburvik,  eU.Ru-  Co.  ▼.  Heck  (BOInd.  SOB),  10  Am.  Rep.  718 ;  Shaeihan'w.Vem 
We«t(»Ohlo8t.  40^,  IS  Am.  Bap.  S18. 
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and  defendant  were  stockholders  in  a  corporation  known  as  the  New; 
York  Gonstraction  Company.  The  plaintiff  owned  143  shares,  the 
par  yalne  of  which  was  $14,300.  That  corporation  was  in  need  of 
more  funds,  and  a  scheme  was  derised  whereby  each  of  the  stock-: 
holders  wore  to  subscribe  an  instrument  agreeing  to  furnish  $7,000 
and  receiYe  in  payment  certain  bonds  at  fifty  cents  on  the  dollar. 
Tlie  plaintiff  being  reluctant  or  unwilling  to  subscribe  the  instru- 
ment, and  the  defendant  being  desirous  that  he  should,  for  the  pur- 
pose of  inducing  him  to  subscribe,  the  defendant  agreed  with  him 
that  if  he  would  subscribe  and  pay  the  $7,000,  and  take  the  bonds, 
he,  the  defendant,  would  on  or  before  the  first  day  of  July  next 
ensuing  take  all  the  plaintiff's  stock  and  the  bonds,  and  pay  him 
therefor  what  the  stock  and  bonds  had  cost  him,  with  interest.  On 
the  faith  of  this  agreement  the  plaintiff  subscribed  the  instrument, 
and  he  agreed  to  sell  his  stock  and  the  bonds  on  the  terms  proposed 
by  defendant  The  defendant  subsequently  took  and  paid  for  ten 
shares  of  the  stock.  Subsequently,  the  defendant  being  unwilling 
or  reluctant  to  carry  out  his  agreement,  the  parties  met  on  the  30th 
day  of  June,  1873,  and  compromised  or  changed  the  April  agreement, 
so  that  the  defendant  should  be  required  to  take  only  the  stock,  and 
then  made  an  agreement,  the  terms  of  which  were  embodied  in  the 
following  writing  executed  by  the  defendant  and  deliyered  to  the 
plaintiff : 

''  I,  N.  H.  Decker,  of  New  York  city,  agree  to  buy  of  Thomas 
F.  Mason,  also  of  New  York  city,  thirteen  thousand  three  hundred 
($13,300)  dollars  of  the  capital  stock  of  the  New  York  Construe* 
tion  Company  of  the  city  of  New  York,  at  cost  and  interest  from 
the  seyeral  dates  on  which  the  installments  were  paid  in  ;  to  assume 
all  the  rights,  benefits,  obligations  and  liabilities  arising  therefrom, 
and  to  pay  for  the  said  stock  on  October  10, 1873,  or  at  my  option 
for  the  whole  or  any  part,  at  any  time  prerious  thereto,  with  the 
understanding  that  as  payments  are  made  the  stock  shall  be  trans* 
fsrred  subject  to  my  order. 

Witness  my  hand  the  80th  day  of  June,  1873. 

N.  H.  Dbckeb.'' 

At  the  same  time  the  plaintiff  agreed  to  sell  his  stock  to  the 
defendant  upon  the  terms  mentioned  in  this  agreement.  At  a 
proper  time  the  plaintiff  requested  performance  on  the  part  of  the 
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defendant^  and  tendered  to  him  the  stock.    The  defendant  declined 
to  take  the  stock,  and  then  this  action  was  commenced. 

It  is  claimed  on  the  part  of  the  defendant  that  the  plaintiff  can- 
not recover  on  the  last  agreement  because  it  was  not  mutual/  and 
that  there  was  no  consideration  expressed  in  the  paper  to  make  the 
agreement  on  the  part  of  the  defendant  binding  upon  him,  for  the 
reason  that  there  was  no  agreement  to  sell.  But  there  was  ample 
consideration  for  the  last  agreement  The  defendant  was  released 
from  the  prior  agreement^  which  had  become  binding  upon  him  by 
the  part  performance  thereof,  and  the  plaintiff  agiv^^J  zo  cell  and 
deliver  the  shares  at  the  time  the  defendant  executed  and  delivered 
to  him  the  paper.  The  agreement  of  the  seller  to  sell  need  not  be 
in  the  paper  signed  by  the  purchaser.  If  the  purchaser  signs  an 
agreement  to  buy,  and  delivers  it  to  the  seller,  and  he  agrees  by 
parol  to  sell  upon  the  terms  mentioned  in  the  paper  signed  by  the 
purchaser,  there  is  a  binding  agreement  which  can  be  enf<HX)ed 
against  the  purchaser.  Justice  v.  Lang^  42  N.  T.  493  ;  a.  • . ,  1  Am. 
Bep.  576  ;  s.  o.,  52  N.  T.  323,  and  the  opinion  by  Judge  AixxK  in 
the  same  case  when  a  third  time  in  this  court,  not  reported.  The 
defendant  was  therefore  bound  to  take  this  stock,  and  the  only 
other  important  question  is  as  to  the  amount  of  the  recovery  to 
which  plaintiff  was  entitled  in  this  action. 

The  plaintiff  sued  for  and  recovered  the  puxchase-pnoe.  He 
tendered  performance  on  his  part,  and  demanded  payment  of  the 
defendant.  In  such  a  case,  it  is  too  well  settled  to  be  longer  dis- 
puted that  the  plaintiff  could  treat  the  stock  as  belonging  to  the 
defendant,  and  sue  for  and  recover  the  price  agreed  to  be  paid  for 
it.  Sedgwick  on  Dam.  (5  th  ed.)  333  ;  3  Parsons  on  Gont  (5th  ed.) 
208 ;  Dm  Arts  v.  Leggett,  16  N.  Y.  582  ;  Dustan  v.  Mc  Andrew,  44 
id.  72.  In  this  State,  in  such  a  case,  the  seller  has  the  election 
to  consider  the  property  his  own,  the  buyer  having  forfeited  his 
rights  under  the  contract^  or  as  belonging  to  the  buyer.  In  the 
former  case  his  remedy  is  to  sue  the  buyer  for  damages  for  not 
taking  the  property,  and  the  measure  of  his  damages  is  the  differ- 
erence  between  the  contract-price  and  the  market-price.  In  the 
latter  case,  he  may  have  either  of  two  remedies,  to  wit :  He  may 
sell  the  property,  acting  as  the  agent  of  the  buyer,  and  apply  the 
proceeds  upon  the  purchase-price,  and  sue  for  and  recover  the 
balance,  if  any ;  or  he  may  sue  for  and  recover  the  purchase- 
price.    These  two  remedies  are  both  based  upon  the  theory  that 
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the  tiile  to  the  property  by  the  contract  and  tender  and  assent  of 
the  seller  had  become  vested  in  the  bnyer. 

This  discussion  disposes  of  the  most  important  exceptions  taken 
by  the  defendant  npon  the  trial  We  have  carefnlly  considered  the 
other  exceptions,  and  they  present  no  error  for  which  the  judgment 
should  be  reversed. 

The  judgment  should  be  aflSjrmed^  with  costs. 
'   All  concur,  except  Millsb,  J^  not  voting ;  Allbv,  J.,  coa- 
enrring  in  result 

VoL-XXYin  — »  udgmmt  cgbrm^i. 
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(im  Mmm.  1.) 
Ai^MNl  dommJM  —  itU0mi  an  land  damage$ — pfbettfftrmtmim  &m^^ 

4n  award  of  damages  for  the  exeltialye  nae  of  land  taken  hf  a  lailwaj  eorpora- 
tlon  draws  interest  from  the  date  of  filing  of  the  loeatloa. 

k  railway  was  located  through  a  fann,  leaying  land  of  the  owner  on  each  side. 
The  company  acqaired  the  exelnsiTe  use  of  the  land  taken.  Pioyision  was 
made  bjr  the  company,  for  the  owner's  crossing  the  location,  and  for  the 
drainage  and  fiowage  of  his  cranberry  meadow  thus  cut  off,  he  accepting  and 
nslng  the  same  with  the  mntoal  understanding  that  he  had  a  right  so  to  do. 
BM^  that  these  facts  coald  not  be  considered  In  reduction  of  the  damages* 
the  use  of  the  privileges  being  merely  permissive  and  snijoct  to  the  paia- 
monnt  right  of  the  corporation. 


PETITION  to  the  Superior  Court,  alleging  that  the  petitioner 
aggrieved  by  an  award  of  the  connty  commissioners,  allowing 
t875  as  damages  caused  by  the  location  and  construction  of  the  peti- 
tioner's railroad  over  the  land  of  the  respondent,  and  praying  for  a 
jury  to  assess  such  damages.  It  appeared  that  the  location  of  the 
railroad  crossed  the  respondent's  farm,  cutting  off  between  three 
and  four  acres  of  cranberry  bog,  to  which  he  had  no  access  except 
by  crossing  the  location. 

The  petitioner  requested  the  judge  to  instruct  the  jury  that  if 
they  found  that»  when  the  petitioner  constructed  its  road  through 
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the  respondent's  land,  it  made  snitable  provision  for  the  respondent 
to  cross  and  recross  the  location  from  one  part  of  his  farm  to  the 
other,  or  for  the  drainage  and  flowagc  of  the  upper  portion  of  his 
cranberry  bog»  and  he  had  accepted  the  same  and  used  it,  with  the 
wnderstaiiding  between  himself  and  the  petitioner  that  he  had  a 
right  so  to  do,  thej  might  consider  that  fact  in  estimating  the  dam- 
ages caused  by  taking  the  respondent's  land. 

The  judge  declined  to  give  this  instruction,  but  instructed  the 
jury  that  no  right  of  crossing  the  location,  or  of  flowing  or  drain- 
ing the  upper  portion  of  the  cranberry  bog  through  the  location 
being  shown  to  have  been  reserved,  and  thus  assured  to  the  re- 
spondent^ his  right  of  crossing  the  location  and  of  flowing  and 
draining  the  upper  part  of  the  bog  had  been  taken  away  from  him, 
and  damages  must  be  assessed  for  such  deprivation,  irrespective  of 
any  toaporarj  use  by  or  advantage  to  the  respondent  from  the  cul- 
^rl  and  crossing;  and  that  the  respondent  was  entitled  to  recover 
interest  at  the  rate  of  six  per  cent  upon  the  damages  found,  from 
the  time  the  petitioner  entered  upon  the  land  by  any  act  affecting 
the  owner's  use  of  it.     The  other  facts  appear  in  the  opinion. 

The  jury  assessed  the  damages  at  13,006.69  ;  and  the  petitioner 
excepted. 

O.  Marston  dt  J.  H.  Benton,  Jr.,  for  petitioner. 
71  Jf.  SMsan,  for  respondent. 

Ck>LT,  J.  The  right  of  the  land-owner  to  damages  for  land  taken 
by  a  railroad  corporation  is  complete  when  the  location  is  made. 
That  act  constitutes  the  taking.  It  is  the  loss  occasioned  by  the 
exercise  of  the  right  of  emiuent  domain  at  that  time,  for  which 
the  statutes  provide  indemnity.  The  ajnount  is  then  due,  and  if 
sgreed  upon  by  the  parties,  must  be  then  paid.  If  not  agreed  on, 
the  damages  are  assessed  by  a  jury  on  the  application  of  either 
party ;  but  they  are  assessed  as  of  the  time  of  the  location,  and  the 
jnry  may  properly  allow  interest  upon  the  amount  ascertained  as 
damages,  for  the  detention  of  the  money  from  the  time  of  the  taking. 
The  damages  are  to  be  assessed  in  the  manner,  and  upon  the  same 
proceedings,  as  is  provided  for  the  recovery  of  damages  in  the  laying 
out  of  highways.    Oen.  Stat&y  ch.  63,  §§  21,  22. 

In  the  case  of  Parks  v.  Boston,  15  Pick.  198,  206,  the  jnry,  in  a 
highway  case,  were  told  that  the  plaintiff  was  entitled  to  recover 
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the  value  of  the  land  at  the  time  when  it  was  taken,  with  interest 
from  that  time>  subject  to  reasonable  deduction  for  benefits  to  him 
caused  by  the  widening ;  and  Ohief  Justice  Shaw  declared  that 
'^  it  is  not,  strictly  speaking,  an  action  for  damages  ;  but  rather  a 
valuation  or  appraisement  of  an  incumbrance  created  on  the  plain- 
tiff's  estate,  for  the  use  of  the  public.  It  is  the  purchase  of  a 
public  easement,  the  consideration  for  which  is  settled  by  such 
appraisement  only  because  the  parties  are  unable  to  agree  upon  it 
The  true  rule  would  be,  as  in  the  case  of  other  purchases,  that  the 
price  is  due  and  ought  to  be  paid,  at  the  moment  the  purchase  is 
made,  when  credit  is  not  specially  agreed  on.  And  if  a  pie-powder 
court*  could  be  called  on  the  instant  and  on  the  spot,  the  true  rule 
of  justice  for  the  public  would  be,  to  pay  the  compensation  with 
one  hand,  whilst  they  apply  the  axe  with  the  other ;  and  this  rule 
is  departed  from  only  because  some  time  is  necessary,  by  the  forms 
of  law,  to  conduct  the  inquiry ;  and  this  delay  must  be  compensated 
by  interest.''  See,  also.  Reed  v.  Hanover  Branch  Railroad^  l65  Mass. 
303,  305  ;  Ham  t.  Salem,  100  id.  350  ;  Preabrey  y.  Old  Colony  dt 
Newport  Railtoay,  103  id.  1,  5 ;  Edmands  y.  Boston,  108  id,  535,  550  ; 
First  Baptist  Society  y.  Fall  River,  119  id.  95.  And  this  is  the 
rule  in  other  States  and  in  England.  Bangor  dt  Piscataquis  R.  R. 
Y.  McConib,  60  He.  290  ;  Railroad  y.  Qesner,  20  Penn.  St  240  ; 
Delaware,  Lackawanna  <§  Western  Railroad  y.  Burson^  61  id.  369 ; 
Rhys  Y.  Dare  Valley  Railway,  K  B.,  19  Eq.  93. 

The  instruction  in  the  case  at  bar,  that  the  land-owner  was  entitled 
to  interestr  upon  the  damages  found,  from  the  time  the  company 
entered  upon  the  land  by  any  act  affecting  the  owner's  use  of  il^ 
was  suflSciently  favorable  to  the  railroad  corporation,  if  indeed  there 
was  any  exception  to  that  part  of  the  instruction. 

The  other  question  raised  relates  to  the  refusal  of  the  court  to 
instruct  the  jury  that  they  were  bound  to  take  into  consideration 
certain  benefits  which  the  land-owner  had  enjoyed  in  the  use  of  the 
land  by  him  since  the  location  was  filed. 

It  appeared  that  the  railroad  crossed  the  respondent's  cranberry 
bog  upon  an  embankment  through  which  an  opening  was  made  for 
drainage.  The  company  built  a  culvert  on  adjoining  land,  and  dug 
ditches  to  it  by  the  side  of  the  embankment,  in  order  to  provide 
for  such  drainage.  They  also  built  bar-ways  and  laid  planks  for  a 
crossing.    There  was  evidence  that  the  respondent  used  these  pro- 

•Ooari  c/  jHqwiidrv,  held  •!  fiiim  and  iBMlC0ti.    9m  Boot.  L   Die  mb  nom. 
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yisions  for  crossing  and  for  drainage.  The  railroad  corporation 
contended  that  the  jury  shonld  be  required  to  take  into  considera- 
tion, in  reduction  of  damages  and  interest,  this  use  by  the  re- 
spondent    But  the  judge  properly  declined  so  to  instruct  them. 

No  right  of  crossing  or  of  drainage  was  reserved  iu  the  original 
location  filed  by  the  company,  or  ordered  by  the  county  commis- 
sioners under  the  proTisions  of  the  Oen.  Stats.,  ch.  63,  §  40.  The 
right  to  the  exclusive  use  of  the  land  taken  was  acquired  by  the 
location.  The  title  to  such  exclusive  use  was  then  vested  in  the 
company;  the  value  of  such  title  was  the  measure  of  the  land- 
owner's  damages;  and  the  money  to  be  paid  for  it  was  due  then, 
though  the  amount  oo.ild  not  then  be  ascertained.  The  fact  that 
the  respondent  had  used  these  privileges  cannot  be  availed  of  to 
diminish  his  claim  for  damages,  or  to  change  the  rule  which 
allows  him  interest  for  the  detention  of  the  money.  Such  use  was 
merely  permissive  and  subject  to  the  paramount  right  of  the  rail- 
road corporation.  Interest  is  given  as  a  lawful  incident  of  the 
purchase-money  from  the  time  it  is  first  due,  namely,  the  date 
of  the  taking,  and  as  declared  by  Strong,  J.,  in  Philadelphia  v. 
Dyer,  41  Penn.  St.  463,  470:  ^' Delay  of  payment  is  not  the  less  an 
injury,  because  the  land-owner  may  continue  the  occupation  of  the 
land.'* 

It  is  unnecessary  to  decide  what  might  be  the  effect  of  an 
express  agreement  between  the  parties,  that  such  benefits  received 
should  go  in  reduction  of  damages.  The  case  does  not  disclose 
any  evidence  of  any  such  agreement,  or  of  any  understanding  that 
the  land-owner  had  a  right  to  such  benefits.  The  subsequent 
dealings  of  the  parties  in  the  use  of  this  land  or  in  other  respects, 
where  there  has  been  no  release  or  settlement,  cannot  affect  the 
vested  right.  In  Whiie  v.  Boston  dk  Providence  Railroady  6  Gush. 
4^,  the  land-owner  was  not  permitted  to  show  that  the  way  legally 
reserved  to  him  had  not  been  made  for  his  use.  In  Brown  v. 
Worcester,  13  Qray,  31,  the  defendant  was  not  permitted  to  avail 
itself  of  a  permission  given  to  the  plaintiff  to  keep  his  house  on 
Ike  location  until  he  had  occasion  to  rebuild  or  remove  it  In 
Dickenson  v.  Fitchburg,  13  Oray,  546,  evidence  that  land  taken 
for  a  highway  had  since  been  laid  out  as  a  sidewalk  was  held 
inadmissible  in  reduction  of  the  owner's  damages.  See,  also,  Cobb 
V.  Boston,  109  Mass.  438,  and  112  id«  181;  Burt  v.  Merehantff  Ins. 
Co.,  115  id.  1. 
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If  either  party  has  saffered  injary  or  acquired  rights  in  such 
subsequent  dealings,  the  remedy  for  such  injury  or  the  enforce- 
ment of  those  rights  must  be  had  in  some  other  form  of  proceed- 
ing. To  hold  otherwise  would  be  to  allow  the  railroad  coipoFa- 
tion  to  establish  a  set-ofF  in  a  case  wbere  it  ooold  not  be  prop- 
erly pleaded  or  tried,  and  to  raise  new  issues  to  the  embsrraw- 
ment  of  a  trial  where  the  only  question  is  as  to  damages  for  the 
land  taken  and  for  the  detention  of  the  money. 

Besides,  if  benefits  subseqaently  received  were  allowed  to 
diminish  the  damages  to  be  awarded,  the  question  submitted  to 
the  jury  would  be  different  from  that  which  is  previously  passed 
upon  by  the  county  commissionets;  and  the  land-owner  might 
be  unjustly  subjected  to  costs  for  failing  to  recover  a  greater 
amount  than  was  previously  awarded  and  tendered.  Such  could 
not  have  been  the  intention  of  our  statute  which  gives  to  the  trial 
before  the  jury  the  nature  of  an  appeal  from  the  county  oommis- 
sioners,  and  subjects  the  petitioner  to  costs  if  he  fails  to  recover  as 
much  as  was  previously  awarded.    Oen.  Stats.,  ch.  63,  §g  21, 22, 35- 

The  case  of  Pinkerton  v.  Boston  <§  Albany  Bailroad,  109  Mass. 
527,  536,  is  cited  by  the  petitioner  as  opposed  to  these  results. 
But  we  do  not  understand  it  to  have  been  decided  in  that  case 
that  a  release  even  of  part  of  the  land,  if  tendered  to  the  land- 
owner and  not  accepted,  could  be  considered  in  reduction  of  dam- 
ages. The  point  decided  was,  that  a  conditional  abandonment  of 
location,  not  accepted,  would  be  no  bar  to  a  petition  for  an  awMHB 
ment  of  damages.  This  was  a  full  answer  to  the  point  made  by 
the  respondent,  although  it  was  said  in  addition  that  the  rights  d 
the  respondent  were  sufficiently  protected  by  the  ruling  that  this 
attempt  to  abandon  was  proper  for  the  consideration  of  the  jury 
in  mitigation  of  damages.  To  this  ruling  in  the  respondent's 
favor  no  exception  was  taken,  and  no  decision  upon  it  was  called 
for.  It  would  seem  that  subsequent  changes  in  the  relations  of  the 
parties,  at  least  short  of  an  unqualified  abandonment  of  a  location 
which  has  never  been  entered  upon,  or  of  a  release  or  settle- 
ment of  the  claim,  cannot  be  availed  of  to  bar  the  proceedings, 
or  to  increase  or  diminish  the  damages  to  be  awarded. 

A  majority  of  the  oonrt  is  of  <q[>inioii  that  in  the  oaae  at  bar  the 
entry  inust  be 

M^cepiUms  ^mrruUL 


JULY  TERM,  1878.  199 


Ahrend  y.  OcUorne. 


Ahbskd  y.  ODioBn 

(IKMaMuGO.) 

JNiii^rf  «M  mm^^himd'- default  of  pHnciptA^owdnim  ^  Mlgot^9 

name  in  bodjf  of  inHrumeni, 

A  bond  pQiporting  tn  the  body  of  it  to  be  the  obligation  of  8.  &  C6..  m  prind- 
pftlfl,  and  M.  and  L  alone  as  saretlea,  was  signed  bj  8.  for  the  firm,  and  by  If. 
I.,  6.  O.,  ft  B.,  as  smeties.  In  a  snit  thereon,  all  the  defendants  bat  G.  O. 
laade  defaalt.  Held,  (1)  tliat  the  default  of  the  principals  was  an  admission 
of  tlie  dne  execution  of  the  bond  by  the  firm,  which  the  snrety  could  not 
eeairoTeri ;  (3)  that  the  omissioa  of  the  surety's  name  in  the  body  of  the 
Instmrnent  was  ImmateriaL 

ACTION  against  Qeorge  F.  Odiorne,  Retire  0.  Stnrges,  Gteorge 
Odiorne;  K.  W.  Baker,  William  Maxson  and  Alexander  Irr^ 
ing  on  a  bond  execnted  to  the  plaintiff,  in  which  Sturgee  and 
Qeorge  F.  Odiorne,  doing  business  under  the  name  of  R.  G.  Sturges 
ft  Oo^  were  named  as  principals,  and  Maxson  and  Irving  as  sureties. 
The  bond  was  signed  by  "  R.  0.  Sturges  &  Go./'  Maxson  ft  Irving, 
George  Odiorne  and  K.  W.  Baker.  George  Odiorne  alone  defended, 
the  other  defendants  making  default 

The  defendant  George  Odiorne  asked  the  judge  to  rule  that  the 
bond  was  not  his  bond,  and  that  it  was  inoperative  and  void  as 
against  him  for  the  following  reasons:  1.  The  execution  of  it  by 
the  principals  was  by  Sturges,  and  there  was  no  evidence  ^tending 
to  show  that  there  was  previous  authority  or  subsequent  ratification 
by  the  other  partner.  2.  The  name  of  George  Odiorne  was  not 
contained  in  the  bond,  and  there  was  no  evidence  tending  to  show 
that  it  was  omitted  by  accident  or  mistake.  The  judge  declined  so 
to  rule. 

The  juiy  fonnd  specially  that,  at  the  time  the  defendant  Gtoorge 
Odiorne  signed  the  instrument,  there  was  a  seal  upon  it  against  his 
signature;  that  he  signed  it,  intending  his  signature  to  be  attached 
to  a  sealed  instrument,  and  intending  by  his  signature  to  sign  as  a 
party  to  the  instrument 

The  judge  thereupon  direoted  it  verdict  for  the  penalty  of  the 
bond;  and  the  defendant  excepted. 
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Klndejr  v.  Lake  Shora  ud  MtdiigaB  OamthMn  B.  B.  Ooi. 
O.  Odiorne,  pro  w. 

B.  M.  MorMf  Jr.,  for  plain  tilt 

Akb8,  J.  The  objection  that  Starges  had  no  authority  to  sign 
the  bond  in  the  name  of  the  firm,  and  thereby  to  bind  his  partner, 
cannot  avail  the  defendant  Gtoorge  Odiome.  Both  of  the  partneiy 
are  defendants  in  this  suit,  and  their  default  is  an  admission  that 
the  instrument  declared  upon  was  duly  executed  by  thenL  It 
must  be  taken,  therefore,  as  a  fact  in  the  case,  that  the  signature 
by  Sturges  was  affixed  to  the  bond,  either  with  the  previous 
authority  or  subsequent  ratification  of  his  copartner,  a  circumstance 
yhich  distinguishes  the  case  from  Russell  v.  Annabky  109  Mass.  72; 
8..  c,  12  A.m.  Bep.  665. 

The  bond  was  signed  and  sealed  by  the  defendant,  and  was 
delivered  to  the  obligee  in  that  condition.  The  jury  have  found 
tliat  he  signed  as  a  party  to  the  instrument  Under  such  a  state 
of  facts,  it  is  immaterial  that  he  was  not  named  in  the  bond  itself 
as  a  party.      Smi^  v.  Orooker,  5  Mass.  538. 

Bxcwiians  overrukd. 


KnraLBT  T.  Lakb  SHOjai  akd  Miohigak  Southbrit  K  K  Oo. 

(]»1Um.64.) 
Cfatrrier — hagffoge  in  pa»§engerU  ears — dseping  ear. 

m 

fhe  plaintiff  took  pMaage  on  defendant's  railroad  at  ClaTeland,  Ohio,  for  8aa 

.  Frandfloo.  He  pnrchased  a  ticket  entitling  him  to  ride  in  a  certain  sleeping- 
car,  forming  a  part  of  the  train.  On  leaving  that  car  at  T6ledo.  where  a 
staj  for  dinner  was  announced  to  the  passengers,  he  inquired  of  an  employee 
in  that  car  whether  his  liaggage  wonld  be  safe  if  left  in  the  car,  and  was 
told  to  leave  it  there,  that  it  woold  be  safe.  He  so  left  the  baggage,  and  on 
his  return  found  that  car  detached,  and  his  baggage  removed  to  another,  but 
a  hand-bag  was  missing.  He  had  no  notice  of  the  diange.  In  an  action  to 
recover  for  the  loss,  an  offor  by  the  defendant  to  prove  that  the  sleeping-car 
did  not  belong  to  the  railroad  company,  but  to  a  third  person,  who  under  a 

'  contract  with  defendant  furnished  conductors  and  servants  for  it,  was 
rejected.    HM^  (1)  that  a  finding  that  the  bag  was  lost  through  tht»  defend- 

.  ant's  negligence  was  warranted ;  (2)  that  the  ownership  and  conduct  of  the 
car  formed  no  defense,  it  not  appearing  thai  the  plaintiff  knew  the  laots. 
{See  naU,  p.  900.) 
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ACTION  against  a  common  carrier,  for  the  loes  of  a  hand-bag 
and  its  contents. 

The  plaintiff  was  a  passenger  on  the  defendants  railroad  from 
Glevelandy  Ohio,  westward,  on  tickets  from  Boston  to  San  Francisco. 
At  Cleyeland,  the  plaintiff  purchased  a  ticket  to  ride  in  the  car 
*'  China,"  one  of  two  sleeping-cars  which  formed  part  of  the  regular 
train.  After  learing  Cleveland,  notice  was  given  to  the  passengers 
of  a  stop  for  dinner  at  Toledo.  On  leaving  the  car  at  Toledo  for 
dinner,  the  plaintiff  inquired  o£  an  employee  in  the  car  whether 
his  baggage  would  be  safe  if  left  in  the  car,  and  was  told  to  leave 
all  his  baggage  in  the  car,  that  it  would  be  perfectly  safe  ;  and  left 
a  bag  with  other  articles  in  the  car.  On  his  return  from  dinner, 
the  plaintiff  found  that  that  car  had  been  detached,  and  the  doors 
of  the  car  locked,  and  was  informed  that  that  car  would  not  go 
beyond  Toledo,  and  that  he  could  have  a  seat  in  the  other 
sleepin|2:-car,  and  would  find  his  baggage  there.  On  going  into 
the  other  car  the  plaintiff  found  all  his  baggage  except  the  bag 
in  question,  which  could  not  be  found. 

The  defendant  offered  to  prove  that  the  car '' Ghma  ^  did  not 
belong  to  defendant,  but  to  others,  who  managed  and  controlled  it 
and  that  it  was  in  the  immediate  care  and  charge  of  the  employees 
of  the  owners,  under  a  contract  with  the  defendant,  by  which  the 
owners  were  to  furnish  the  sleeping-cars  and  conductors  and 
servants  to  take  charge  of  them,  and  collect  the  fares  for  the 
deeping  accommodations  ;  and  asked  the  judge  to  rule  that,  upon 
these  facts,  if  proved,  and  the  facts  proved,  the  plaintiff  could  not 
recover.  There  was  no  evidence  that  this  contract  was  known 
to  the  plaintiff,  or  that  he  had  any  notice  that  the  car  **  China  "  was 
not  owned  by  the  defendant  and  exclusively  controlled  by  the  de-. 
fendant 

The  judge  ruled  that  the  proof  offered  by  the  defendant  would 
not  constitute  a  defense  and  that  the  facts  proved  were  sufficient 
to  maintain  the  action  ;  and  oi*dered  judgment  for  the  plaintifl. 
The  defendant  excepted. 

H.  L.  HoMttton,  for  defendant 

C.  R.  Train  dt  J.  0.  TeeU,  for  plaintifL 

Gray,  C.  J.    Although  a  railroad  corporation  is  not  reaponsible 
as  a  common  carrier  for  an  article  of  personal  baggage  kept  by  a  pass- ' 
Vol.  XXVIII  — 9« 
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eager  ezdasively  within  hiB  own  control,  it  is  liable  for  the  loss  of 
BQchan  article  by  the  negligence  of  the  oorpontion  or  its  agents  or 
servants,  and  without  tmlt  of  the  passenger.  Clark  v.  Bums,  118 
l£a88.  275  ;  8.  c,  19  Am.  Bep.  456 ;  Berghetm  t.  Oreai  Bastem  Sail- 
my,  3  a  P.  D.  221. 

In  the  present  case,  we  need  not  consider  whether  the  evideiiea 
introduced  at  the  trial  wonld  justify  the  inference  that  the  de&nd" 
ant  had  assumed  the  custody  and  control  of  the  plaintiirs  bag  as 
a  common  carrier ;  for  it  was  clearly  suflScient  to  warrant  the 
judge,  by  whom  the  case  was  tried  without  a  jury,  in  finding  that 
the  bag  was  lost,  without  any  fault  of  the  plaintiflF,  by  negligenoe 
on  the  part  of  the  defendant  in  remoTuig  or  undertaking  to  remore 
the  plaintiff's  baggage  to  anoflier  car  in  his  absence  and  without 
notice  to  him. 

The  plaintiff's  ccmtraet  of  transportation  was  with  the  defendant 
alone.  The  fact  that  the  car  was  not  owned  by  the  delendant,  hut 
was  used  on  its  road  under  a  contract  with  other  parties,  who  f  nr- 
mabed  oondootors  and  aerraiite  to  take  charge  of  snch  can,  there 
being  no  evidence  that  the  plaintiff  knew  of  that  contract,  or  had 
any  notice  that  the  car  was  not  owned  by  the  defendant  and  under 
its  exclusive  control,  could  not  affect  the  measure  of  the  defendants 
liability  to  the  plaintiff. 

Bxetpiians  otmmUtL 


Nom  BT  TBB  BBPOBrm.— The  aaoM  priodpto  wm  held  Id  racwd  to  eieeiilnir 
by  the  Mew  ToikOonrt  of  Appeals,  In  Thorpe  v.  if.  F.  Omttai  AB.B.R,  Ob.,  deoMei 
Mwehiaimv.  See  (MM  in  fttU,  19  Alb.  L.  J.  471  The  foUowtna  lean  ebetnwi  of  that 
decision: 

The  plaintiff  was  a  paasenfler  on  the  defendant's  train.  He  entered  the  ean  «t  9ftm- 
oiise,  with  the  Intention  of  Rolns  to  Auburn.  He  passed  through  the  two  ordlnarr 
oars  of  the  train.  In  which  many  passengers  were  standing,  and  Snding  no  Tnoaatsant* 
pansod  Into  the  drawtng-room  car,  and,  when  called  on  for  the  extra  charge  for  a  sent 
In  that  oar,  declined  to  pay  on  the  ground  that  there  was  no  sent  elsewhere,  Imt  esp 
prasBsd  a  willingness  to  leave  whenever  he  could  Snd  a  aeet  In  another  car.  The  potter 
then  attempted  to  eject  bim,  and  this  action  was  brought  to  recover  for  that  aasault. 
A  nonsuit  was  asked  on  the  ground  that  the  porter  was  the  servant  of  the  owner  of 
the  drawing-room  car  and  not  of  the  defendant,  and  refused,  and  plaintiff  had  Judg- 
roent.  Held,  no  error  The  action  cannot  be  maintained  on  the  conventional  relation 
of  master  and  servant  between  the  porter  and  the  defendant,  for  he  was  the  servant 
of  Wagner,  the  owner  of  the  drawing-room  car,  employed  by  him  alone,  and  liable  to 
disehaige  by  him  alone.  The  doctrine  of  retpmideat  miperior  rests  on  the  relation  of 
principal  and  agent,  or  master  and  servant.  Lauffiur  v .  Pninter,  S  B.  a  C.  MT :  Sofct 
▼ .  Ptorrff^  1  Sold.  48.  But  the  afaeence  of  this  relation  Is  not  a  defense  to  the  defendant. 
Under  the  contract  with  Wagner  he  was  to  furnish  the  necessary  number  of  drawlng- 
r«>om  can,  make  certain  repairs,  provide  conductors  and  porters,  fk«e  fkom  the  Inter- 
feronce  of  the  train  conductors,  but  the  train  conductors  were  entitled  to  enter  the 
cari  to  collect  fares  or  manage  the  train,  and  Wagner's  employees  were  to  assist  them 
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te  nwlotainlDff  otder  and  dliolpline .  Wagner  was  to  account  monthly  to  the  defend- 
ant, and  pay  ft  a  certain  proportion  of  hie  groea  earolnge,  in  eoneideratlon  of  moUva 
power,  fuel,  ilghts,  and  certain  repairs.  Tlie  location  of  the  drawing-room  cars  waa 
to  be  loft  to  defendant.   Theee  cars  are  open  to  all,  subject  to  theeztra  compensation. 

know  the  prliate  artaogement,  and  they  have  a  right  to 
that  theee  OBIS  aee  mdsr  a  eoBtcaot  with  theoooBpany,  and  that  theeervantaia  I 
of  anch  een  am  the  eetewrts  of  the 

te  heeii^^  and 
laqnlre  thafttheiallRMd  company  ahonldbeohaiged  with  and  respon- 
f  or  the  oumegeBMOt  of  the  trslo,  and  that  all  persons  employed  thereon  should 
as  to  piamengsri,  the  seiianlaof  the  ralteoad  eompany.  The  statute  ee- 
ithatthe  eervante  employed  ere  the  senrante  of  the  oompany  They  are  required 
to  wear  badges.  S HO,  chap.  140,  Laws  of  1860.  Thisy  are  authorised  to  eject  passen- 
gsmiermm  puf  meut  of  Isrs.  fM.  As  to  sleeping  ears,  the  statute  providee  that  the 
laHwad  ooapaoy  la  Uable  for  injurlee  the  same  as  If  the  oars  were  owned  and  pro- 
vided by  the  oompany.  Laws  of  ISM,  chap.  125.  The  neglect  of  the  plaintiff,  in  pass- 
ing thmgfa  the  ordinary  ears,  If  he  saw  seate  occupied  by  luggage,  to  ask  the  con« 
dnetor  for  a  seat  beiove  psmring  inti>  the  drawing-room  oar,  doee  not  preyent  hli 
r.  It  not  appeerlng  tliat  if  such  luggage  had  been  removed  there  would  have 
leafts  eafleleBt  terthe  paaseogets  standing  up  in  the  ordtnery  cars.  His  neglect  to 
euoh  a  nsqueet  ssey  he  aeewiated  for  on  the  ground  that  he  aslght  have  eup- 
poeed  it  wwnld  be  nnavalUng.  The  plaintiff  wms  not  a  trespeseer  in  the  drawing- 
veem  ear,  and  iwawsfwed  his  wHliagBeBsao  tseve  on  being  provided  Willi  ni 
eCtheofdiBBryeaia.    WW»  v.  Xiewg  Wmiit  M,  M,  O^  U  H.  Y«d». 


Bbxwbtbr  y.  BuRvaiT. 

q»lfasa.«.) 


ApgiOlwwii  aad  Iwlder  of  ueiiaUiriuit  Ihritnd  flUMs  ImMto,  KedMned  bj  dM 
Uiilted  Bteiae  after  Ua  pafehaao,  anj  raeover  the  pawhaen  money  wltbaat 
retttmiag  Ifaa' bonds,  nod hmSaniwpa^^iag  the  Uolted  Stetea. 

ACTION  to  leoorer  the  purchase-money  of  coanterfeit  United 
States  bonds.     A  rerdict  was  directed  for  the  plaintifF,  sab- 
ject  to  the  opinion  of  this  conrt     The  opinion  states  the  facts. 

0.  R.  TVatn,  for  defendant 

C.  71  Su$$M  dt  0.  T.  RubmU^  Jr.,  for  plaintifEs,  were  not  called 

VpCHI. 


BvDiooTT,  J.    This  action  is  bronght  against  the  defendant,  as 
■arririiig  partner  of  the  flrm  of  Bometty  Drake  k  Oa,  by  whom 
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the  bonds  were  sold  to  the  plaintiffs.  It  appears  that  upon  the 
dissolution  of  the  firm  a  sufficient  sum  was  retained  by  the  defend- 
ant to  pay  the  claim  of  the  plaintiffs.  Immediately  after  the  pur- 
o1iase>  the  bonds  were  redeemed  by  the  sub-treasurer  of  the  United 
States,  at  New  York,  and  the  plaintiffs  received  full  value  for  the 
same,  upon  the  agreement  and  understanding  that,  if  for  any  rea- 
son they  were  returned  from  Washington,  they  should  be  taken 
back  by  the  plaintiffs  and  others  substituted  in  their  place  or  the 
money  repaid.  They  were  returned  in  a  few  days  to  the  sub-treas- 
urer as  spurious  and  counterfeit  The  plaintiffs  were  notified  to 
redeem  them,  and  gave  notice  at  once  to  the  firm  that  the  bonds 
had  been  returned  as  spurious,  and  they  should  hold  the  firm  liable 
for  their  full  amount  An  action  was  brought  by  the  United  States 
against  the  plaintiffs  to  recover  the  amount  paid  by  the  sub-treas- 
urer, and  suits  were  at  the  same  time  begun  against  other  parties 
to  recover  money  paid  under  like  circumstances  upon  bonds  of  a 
similar  character.  The  question  arose  in  regard  to  defending  these 
suits,  and  the  defendant  stated  that  the  suit  against  Jay  Cooke  & 
Co.  was  to  be  a  test  case,  and  it  was  agreed  that  the  plaintiffs  should 
pay  a  proportional  part  of  the  expense  of  defending  it,  to  be  repaid 
to  them  by  the  firm.  The  firm  paid  their  pix>portional  part  of  the 
expenses  with  other  parties,  as  called  upon  by  the  plaintiffs.  But 
the  plaintiffs  made  no  contribution,  not  oonsidering  themselves 
liable.  It  is  obvious  that  this  arrangement  was  made  for  the  benefit 
of  the  defendant's  firm. 

Before  the  suit  against  Jay  Cooke  &  Co.  was  decided,  and  within 
six  years  from  the  sale  of  the  bonds,  the  plaintiffs  brought  this  action 
against  the  defendant,  as  surviving  partner,  to  recover  the  amount 
paid  for  the  bonds  on  the  ground  that  they  were  forged  and  counter- 
feit See  Cooke  v.  United  States^  91  U.  S.  389  ;  8.  c,  12  Blatchf.  C. 
C.  43.  But  the  case  was  not  tried  until  after  the  decision  of  Cooke 
V.  United  States,  and  after  the  plaintiffs  had  settled  with  the  United 
States  according  to  the  obligation  entered  into  at  the  time  the  bonds 
were  redeemed  by  the  sub-treasurer.  The  bonds  were  cancelled  in 
the  usual  manner  when  redeemed,  and  have  since  remained  in  the 
possession  of  the  United  States.  They  were  produced  at  the  trial 
by  the  district  attorney  of  the  United  States  for  lif  assachusetts,  who 
consented  to  leave  them  in  charge  of  the  court  for  the  purpose  of 
the  trial:  The  plaintiffs  have  not  tendered  them  to  the  defendant, 
and  wfaetlher  the^  oonld  have  been  obtained  from  the  United  States 
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for  that  purpose  does  not  distinctly  appear.  The  sub-treasurer  waa 
asked  at  the  trial  whether  he  had  authority  to  do  so,  and,  on  objec- 
tion by  the  defendant,  the  evidence  was  excluded.  Upon  these 
facts,  we  are  of  opinion  that  the  *  rerdict  must  stand.  Only  two 
questions  are  raised  by  the  defendant 

It  is  first  contended  that  this  action  cannot  be  maintained  with- 
out returning  the  counterfeit  bonds  to  the  defendant  It  has  been 
settled  in  this  Commonwealth  that  the  return  of  a  counterfeit  bank 
note  is  not  essential  to  the  maintenance  of  an  action  against  the 
party  from  whom  it  was  received  that  it  is  entirely  worthless,  and 
an  ofFer  to  return  it  would  be  an  idle  ceremony.  Kmd  v.  Bornstein, 
12  Allen,  342 ;  Perley  v.  Bdlch,  23  Pick.  283.  In  Ooolidge  v.  Briff- 
ham,  1  Mete.  547,  relied  on  by  the  defendant,  the  promissory  note 
was  not  worthless,  for  while  the  indorsements  upon  it  were  forged, 
the  signature  of  the  maker  was  genuine ;  and  in  Basseit  v.  Brown, 
105  Mass.  551,  557,  the  stock,  although  it  had  little  or  no  market 
value,  was  genuine,  and  it  was  not  shown  that  the  defendant  might 
not  have  derived  some  benefit  from  the  shares,  if  returned  at  the 
proper  time.  Even  admitting  that  the  defendant  in  this  case  might 
have  derived  some  benefit  from  the  return  of  the  bonds  at  the  proper 
time,  if  he  had  been  able  to  find  the  party  from  whom  they  were 
received,  it  is  clear  he  would  not  have  been  entitled  to  a  return  while 
the  suit  was  pending  in  the  courts  of  the  United  States  for  his  bene- 
fit, and  it  appears  from  the  evidence  reported,  and  it  could  well 
have  been  found  by  the  jury,  that  the  defendant  had  no  means  of 
ascertaining  and  was  utterly  unable  to  ascertain  who  the  party  was. 
It  also  appears  that  the  defendant  has  the  same  power  to  obtain 
the  bonds  as  evidence  against  such  party,  if  he  should  be  found, 
that  the  plaintiil  had  at  the  trial  of  this  case. 

The  defendant  also  contends  that  the  plaintifls  had  suffered-  no 
loss  when  this  suit  was  brought,  and  had  no  cause  ot  action  against 
the  defendant,  until  they  repaid  the  United  States,  which  they 
did  not  do  till  after  the  date  of  the  writ  This  is  not  an  action 
wherein  the  plaintifls  seek  to  recover  indemnity  for  money  paid  to 
the  United  States,  but  to  recover  for  money  paid  to  the  defendant's 
firm  for  foiged  bonds  upon  the  express  or  implied  warranty  that 
they  were  genuine.  No  question  is  made  that  the  bonds  purchased 
were  forged  and  counterfeit,  nor  is  it  questioned  that  the  United 
States  were  entitled  to  immediate  repayment,  by  the  plaintiffs,  of  the 
money  paid  to  them  by  the  anb-treasurer  at  New  York.   The  plain- 
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tilEi^  therofare^  ooald  hare  mAintaiued  an  action  against  the  defend- 
ant at  an;  time  within  gix  jeara  from  the  aale.  The  fact  that  for 
certain  purposes,  and  for  the  ben^t  of  the  dsfiBiidaat^  it  was  agreed 
that  the  plaintiffs  should  not  repay  the  United  States  mttii  the 
test  case  was  decided,  could  not  affect  the  right  of  the  plain tifb 
to  bring  an  action;  although  it  may  fairly  be  inferred  from  the 
arrangement  between  the  parties  that  the  defendant  should  not  be 
called  upon  to  pay  the  plaintiffs  until  the  question  was  decided  in 
the  United  States  courts;  consequently,  the  ti'ialof  Fuch  an  action, 
if  commenced,  should  be  delayed  until  that  time  had  arrived,  which 
was  the  course  pursued.  The  plaintiffs  were  from  the  first  liable 
to  the  United  States  under  their  obligation  to  repay  the  money 
leouTed,  and  this  case  stands  preeisely  aa  if  the  action  had  been 
bsgiui  beCme  tha  partiea  nada  tfaa  tianiniiiu  See  Kmd  ▼•  Bam' 
ISAllen^MA. 


LOTBJOT  T«  BOSIOXr  AVD  LOWBLL  RAILROAD  Ck>]lFORATIOV. 

(]»  XaM.  TB.) 

JfteM*  mkd  9&nanlt — negUgente  — towMhutory  negUgemm, 

▲  looomotiTe  engineer,  in  the  employ  of  a  railroad  company,  whUe  leaning 
oatside  an  engine  in  motion,  and  looking  back  for  a  signal  from  the  oondnctor, 
was  injured  by  his  head'  coming  in  contact  with  a  signal  poet  three  feel 
eight  inches  distant  from  the  track,  and  yisible  half  a  mile  away.  There 
were  many  other  signal  poets  and  other  erections  along  the  track  at  the 
same  HutiMM^  from  it.  He  knew  of  thoee  ftusts,  but  had  not  noticed  this 
particalar  post.  HM,  that  he  was  not  entitled  to  reooyer  against  the  rail- 
road company  for  the  injury,  as  he  knew  the  danger  and  assumed  the  risk.* 

ACTION  for  personal  injuries  sustained  by  the  plaintiff  by  col- 
lision with  a  signal  post  on  defendant's  railway.     The  opinion 
states  the  material  facts.     Oase  reported  for  the  consideration  of 
court 


Q.  A.  Torrgy^  for 

/  .A  Charge  (of  New  Hampshire),  for  defendant 


tosameeflBOt*  Ladd  ▼.  Ifaw  Bedford R  B.  Oo.  (IS  Mass.  41S),  SO  Am   Rep  :w 
DOla,  p.  SM ;  OttiOfi  ▼.  Ais  Ay.  Oo.  (flS  N.  T.  itfl,  SO  Am.  Sep.  iSI. 
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EvDicoiT,  J.  The  plaintiff  was  in  the  employment  of  the 
defendant  as  a  looomoiife  engineer.  The  electric  rignal-poets, 
agaunt  one  of  which  the  plaintiff  strnck  when  leaning  outside  his 
locomotive  and  looking  back,  to  take  a  signal  from  the  conductor, 
were  placed  three  feet  and  eight  inches  from  the  track,  and  were 
two  feet  and  a  half  from  the  outside  of  a  passing  locomotive. 
They  were  conspicuous  objects  ten  feet  in  height,  with  a  signal- 
box  on  top,  three  feet  in  diameter,  and  the  post  in  question  was 
visible  for  nearly  half  a  mile  in  either  direction.  The  abutments 
of  forty-six  bridges,  numerous  buildings,  entrances  to  stations  and 
other  structures  on  the  line  of  the  defendant's  road,  were  the  same 
distance  from  the  track.  These  facts  were  known  to  the  plaintiff, 
though  he  testified  that  he  had  nov;,  previously  to  his  alleged  injury, 
noticed  this  particular  post.  The  only  negligence  imputed  to  the 
defendant  was  in  placing  this  post  so  near  the  track. 

As  between  the  plaintiff  and  the  defendant^  it  vaa  imimrtTThil 
wheliier  it  mnU  hsve  been  mofB  pntdent  to  have  placed  the  signal- 
poets,  abutments  of  bridges  and  other  structures,  so  numerous  on 
the  line  of  the  defendant's  road,  more  than  three  feet  and  eight 
inches  from  the  track.  If  there  was  any  danger  to  the  plaintiff, 
while  in  the  performance  of  his  duty,  from  the  structures  thus 
placed,  it  was  a  risk  he  had  assumed.  He  knew  the  manner  in 
which  the  road  was  constructed,  the  proximity  to  the  track  of 
these  structures,  and  the  methods  employed  in  the  management  of 
the  trains.  The  defendant  had  the  right  to  construct  its  road  and 
conduct  its  business  in  this  manner,  and,  as  was  said  in  Ladd  v. 
New  Bedford  Railroad,  119  Mass.  412;  s.  c,  20  Am.  Bep.  331,  'Ms 
not  liable  to  one  of  its  servants,  who  is  capable  of  contracting  for 
himself,  and  knows  the  danger  attending  the  business  in  the  man- 
ner in  whioh  it  is  conducted,  for  an  injury  resulting  therefrom.'' 

Judgment  for  the  defendant 


Batss  v.  Barbt 

(WXaM.  88J 

A  yioitiliia  la  a  win  for  the  pajment  of  "  $500  per  jew  for  ton  years  to  "  B^ 
m,  eqvel  qaartorly  iaatallmentii,  to  an  annaity  contingent  on  Fa  life,  and  nol 
a  i^My  of  $0,000  payable  In  Installmenta. 
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ACTION  for  balance  of  a  legacy.  The  testator  by  his  will  ordered 
the  payment  of  $500  per  year,  in  eqaal  quarterly  payments,  to 
his  nieccy  Ann  G.  Bates.  He  died  August  12,  1873.  She  died 
NoYember  28,  1876.  Payments  were  made  to  her  up  to  October  3, 
1876,  but  reduced  pro  rata  in  conformity  with  other  directions  in 
the  will.  The  balance  due  for  the  period  between  October  3, 1876, 
and  November  28,  1876,  was  t88.76,  and  for  that  sum  judgment 
was  awarded  to  plaintiff,  as  administrator.  He  claimed  the  balance 
as  upon  an  original  legacy  of  $5,000  payable  in  annual  installments, 
and  appealed. 

A.  Russ,  for  defendants. 

L.  Marrett,  for  plaintiff,  contended  that  the  gift  was  of  $5,000, 
and  cited  Shaiiucb  y.  Stedman,  2  Pick.  468;  Fumeas  t.  Fox,  1 
Gush.  134;  Eldridge  v.  Mdridge,  9  Gush.  516. 

SouLE,  J.  The  clause  in  the  will,  **  I  order  that  $500  per  year 
for  ten  years  be  paid  over  to  my  niece,  Ann  G.  Bates,"  gave  her  an 
annuity,  and  not  a  legacy  of  $5,000,  payable  in  installments.  Brirn^ 
blecom  y.  Haven,  12  Gush.  511;  Stephens  y.  MUnor,  9  G.  E.  Green, 
358.  It  was,  therefore,  by  the  terms  of  the  will,  payable  quarterly, 
and  subject  to  abatement  if  the  income  preyed  insufficient  to  pay 
all  the  annuities  in  full  The  plaintiff  consequently  has  made  no 
case  for  recoyery  of  any  arrearages  of  the  annuity  payable  on  or 
before  October  1, 1876. 

As  there  are  no  words  of  inheritance  or  succession  in  the  bequest, 
it  must  be  construed  as  giying  an  annuity  for  ten  years,  if  the 
annuitent  should  suryiye  the  testetor  so  long;  and  if  she  should 
not,  for  her  life  only.  Blewiit  y.  Roberts,  Cr.  &  Ph.  274;  Yates  y. 
Maddan,  3  Macn.  &  Gord.  532;  Savery  y.  Dyer,  AmbL  139.  TI10 
annuity,  being  payable  from  the  income  of  the  estate,  is  within  the 
proyisionsof  the  Gen.  Stets.,  ch.  97,  §  24,  and  the  plaintiff  is  entitled 
to  recoyer  a  proportional  part,  for  the  time  between  the  Ist  day  of 
October,  1876,  and  the  28th  day  of  Noyember  of  the  same  year> 
both  indusiye.  As  the  income  appears  to  haye  been  so  reduced 
that  the  annuity  was  cut  down  one-half,  the  apportionment  is  to  be 
made  on  the  quarterly  sum  of  $62.50.  The  judgment  of  the 
Superior  Oourt  was  eyidently  made  up  in  accordance  with  the  mka 
of  law  applicable  to  the  case,  nnd  must  be 
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Kbllbb  y.  Wbbb. 

(U61fMi.8B.) 

JWtfgiiiM— parot.  to  MpUrih  eaniraei  — *'  flJiliL* 

1b  an  MtkMk  for  brea^  of  a  written  agreement,  for  the  purehaae  of  a  ipeeilled 
number  of  "  caskn  *'  of  black  lead,  at  a  specified  price  per  pound,  oral  evi- 
denee  of  the  weight  of  the  caaka  !>  admiaaible.    (See  nde,  p.  910.) 

ACTION  for  breach  of  a  written  agreement  for  the  purchase  of 
black  lead,  to  be  imported.  The  agreement  is  sufficiently 
described  in  the  opinion.  Eyidence  was  given  that  the  casks  of 
lead  weighed  about  800  pounds  each,  unless  otherwise  ordered,  and 
that  it  was  imported  in  casks  of  different  weight  The  defendant 
offered  to  prove  by  parol  that  the  agreement  was  for  casks  of  600 
pounds.  This  was  excluded,  the  plaintiff  had  a  verdict,  and  the 
defendant  excepted. 

J.  />.  7%om«on,  for  defendants. 
&  J.  ThomaSy  for  plaintiff. 

Colt,  J.  The  intention  of  the  parties  to  a  contract  is  asoer* 
tained  by  applying  its  terms  to  the  subject-matter.  Parol  evidence 
is  admissible  for  the  purpose  of  removing  any  ambiguity  which 
arises  in  so  applying  a  written  contract.  The  admission  of  parol 
evidence  for  such  purpose  does  not  violate  the  rule  which  makes 
the  written  instrument  the  proper  and  only  evidence  of  the  agree:^ 
ment.  If  the  previous  negotiations  make  it  manifest  in  what  sense 
the  terms  of  the  contract  are  used,  such  negotiations  may  be 
resorted  to  as  furnishing  the  best  definition  to  be  applied  in  ascer- 
taining the  intention  of  the  parties.  The  sense  in  which  the  par- 
ties understood  and  used  the  terms  of  the  contract  is  thus  best 
ascertained.  Stoops  v.  Smith,  100  Mass.  63 ;  s.  c,  1  Am.  Rep.  85  ; 
MUhr  V.  Sevens,  100  Mass.  518 ;  s.  o.,  1  Am.  Sep.  139 ;  Sw9tt  v. 
Skumway^  lOt  Mass.  365 ;  s.  o.,  3  Am.  Sep.  471. 

In  the  case  at  bar,  the  black  lead  contracted  for  was  to  be  paid 
for  by  the  pound,  and  the  written  agreement  of  the  defendants 
was  to  take  600  casks  in  shipments  of  100  casks  per  month.  Tlie 
Vol.  XXVITT  — 27 


210  MASSACHUSETTS, 


Keller  ▼•  Webb. 


ooD  tract  is  silent  as  to  the  weight  of  the  casks,  and  therefore  the 
nnmber  of  pounds  which  the  defendants  were  obliged  to  take  can 
only  be  ascertained  by  finding  what  the  parties  understood  by  the 
term  '^  casks."  The  damages  which  the  plaintiff  is  entitled  to 
recover  can  only  be  computed  by  knowing  the  weight  of  the  casks 
named  in  the  contract.  It  is  open  to  both  parties  to  show  by  all 
the  circumstances,  including  what  the  parties  may  have  said  before, 
or  at  the  time  of  the  contract,  or  by  their  admissions  afterward, 
what  was  meant  by  that  term.  This  the  defendants  tried  to  do  in 
the  evidence  offered  by  them  and  excluded  by  the  judge ;  and  for 
this  exclusion  of  evidence  the  entry  must  be 

JBzcepttons  sustained. 


NofTBBTTBaBBPomB.— See  Donley  ▼.  2VfulaO,aiTiBZ.  48;  g.  o.,  5  Am.  Sep.  S84,  aad 
■ote.  Ml ;  WiOmerino  ▼.  MeOaughey,  80  Iowa,  906 ;  8.  a,  9  Am.  Bep.  STB.  end  note,  607. 

In  the  note  to  Donley  ▼.  nndoQ,  ntpro,  three  rales  ere  laid  down  for  the  ertmterion  of 
IMUol  evidenoe  to  explain  meroantile  contracts. 

The  third  rule,  which  is  the  one  applicahle  to  and  followed  by  the  principal  case,  is  thus 
stated: 

The  oonrerBationsand  acts  of  parties  to  a  contnust,  at  and  ahoat  the  time  of  the  making 
of  the  contract,  as  well  as  subsequent  to  the  making  of  the  contrsot,  are  admlsriWe  In 
erldence  to  show  what  sense  the  parties  attached  to  'any  term  or  phrase  used  in  the  con- 
tract, which  is  in  itself  susceptible  of  more  than  one  inteipretatioin.  or  whidi,  Tlewed  In 
the  light  of  the  erldence  explanatory  of  the  subject-matter,  the  relations  of  the  paitiea» 
and  the  surrounding  circumstances,  may  reasonably  be  susoq;>tibie  of  more  than  one 
Interpretation. 

The  piindpid  authorities  on  this  proposition  are  the  following :  Bfrvh  t.  Depeyitsr,  1 
Staride,  167, 1819.  This  was  an  action  of  assumpsit  brought  1^  the  owners  of  an  India  ship 
against  the  captain  for  the  amount  of  freight  reoelTed  by  him.  Bj  the  contract  between 
the  parties,  the  defendant  was  to  reoelTe  a  stipulated  sum  in  lieu  of  prfoOege  and  prfnuigs. 
The  freight  claimed  had  been  earned  in  respect  of  goods  carried  In  the  csbin,  and  the  prin- 
dpid  question  was,  whether  the  terms  of  the  contract  exduded  aD  right  on  the  part  of  the 
captain  to  use  the  cabin  for  the  carriage  of  goods  on  his  own  account.  On  the  part  of 
the  defendant  it  was  proposed  to  give  in  evidence  a  conversation  between  the  parties 
before  the  agreement  was  entered  into,  in  the  course  of  which  it  had  been  expressly  stated 
by  the  plaintiff,  that  the  defendant  was  to  have  the  use  of  the  cabin  entirely  to  himself. 
For  the  plaintiff  it  was  contended  that  no  evidence  was  admissible  by  way  of  explanation, 
except  as  to  the  general  meaning  of  the  term  privUefft  In  mercantile  understanding. 
0IBBB,  0.  J. :  *'  The  distinction  which  you  take  Is,  that  evidence  may  be  received  to  show 
what  the  menamtilepart  of  the  nation  mean  by  the  term  'privilege  *  just  asyou  would  look 
into  adictlonary  In  order  to  ascertain  the  meaning  of  a  word,  and  that  It  must  then  be 
taken  to  have  been  used  by  the  parties  in  its  mercantile  and  established  sense.  But  I 
think  that  the  word  'privilege  *  is  of  so  indeterminate  a  signiAcation  that  I  must  receive  this 
evidence.  It  is  certainly  evidence,  and  in  the  way  in  which  it  is  offered  falls  within  the 
general  current  of  mercantile  understanding,  since  they  had,  previous  to  the  sgreement 
a  oQnversation  on  the  subject  of  privUege ;  to  this  extent  it  is  evidence  if  not  further,  and 
if  the  term  has  been  used  in  different  trades  in  different  wsys,  the  oonvereatlon  is  evidence 
to  show  in  which  sense  it  was  used  on  the  present  ocesslon."  The  conversation  was  then 
admitted  and  being  to  the  effect  stated,  was  held  to  be  decisive  of  the  case. 

In  Wait  V.  FVilrbarilM,  Brayton  (Vt,\  77, 1617,  parol  evidence  was  held  admissible  to  show 
the  agreement  and  understanding  of  the  parties,  in  reference  to  the  phrase  **  good  custom 
eowhide,"  in  a  contract  for  the  purchase  of  boots. 

Orawford  v.  JarreU,  8  Leigh,  680, 1681,  was  an  action  of  assumpsit  sgalnst  A,  Band C, 
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en  a  writteo  acrBemeDt  to  tndemntfjr  a  conatable,  **  agreeablj  to  law,**  for  aellliis  undfsr 
weentlona.  Tlieagreement  was  signed  bf  A,  Band  C,  althoagfa  none  bat  A  waa  named  in 
the  hodj  of  It.  Parol  eridenoe  was  leceiTed  to  show  that  B  and  C  at  the  time  of  the  eze- 
entioii  acknowledged  It,  and  admitted  that  thej  were  sureties  for  A  In  the  same.    This  was 


In  Gray  ▼.  Barper^  1  Story,  674, 1841,  the  question  was  the  meaning  of  the  wofd  **  oost,** 
in  a  bookseDer*s  oontract.  The  contemporaneous  oonrersatlons  of  the  parties  were  ad- 
asitted  in  explanation  of  this  term.  Stost,  J.,  observed :  **  I  do  not  think  that  it  is  abso- 
Intelj  iDcxmipetent  for  the  parties  to  show,  from  the  oooversatlons  between  them  at  the 
time  of  the  making  oC  the  contract,  what  was  the  sense  in  which  thej  then  understood  the 
word  'cost,*  as  used  in  the  contract,  as  It  is  a  word  capable  of  a  larger  or  narrower  con- 
stniction  according  to  the  subject-matter  and  the  circumstances  of  the  particular  esse. 
These  <»nterMtions  magr  be  deemed  a  part  of  the  res  gaUB,  and  thus  may  be  referred  to 
as  explanatory  of  the  real  intentions  of  the  parties  in  the  use  of  the  word.** 

Wabnathv.  ITtompsfm,  4  Hfll,  900,  IMS,  was  an  action  on  a  guaranty,  contained  in  a  letter, 
agreeing  to  pay  ''your  account.**  The  court  held  the  phrase  amUguoua,  and  admitted 
parol  evidence,  embracing  the  contemporaneous  conversations  of  the  plaintiff  and  the 
party  for  whose  benefit  the  guaranty  was  given,  to  apply  it  to  an  account  not  existing 
when  the  letter  was  written,  but  contracted  afterward  on  the  faith  of  the  letter. 

Hart  ▼.  Hammett,  18  Vt.  (fi  Wash.)  127, 1846,  was  an  action  on  a  written  agreement  for  the 
aale  of  **  winter  strained  lamp  oil,**  warranted  to  be  equal  to  sample  and  to  stand  the  cli- 
mate of  Vermont  without  chilling.  The  plaintiff  *s  evidence  tended  to  prove  that  the  oil 
was  poor  and  would  chill.  The  plaintiff  introduced  parol  evidence  to  show  the  sense  in 
wliieh  the  term  "winter  strained  ofl  **  is  used  by  dealers  in  oH,  and  it  M^I^ared  that  it  is 
«Bed  sometimes  to  designate  sperm  oil  and  sometimes  to  designate  whdU  oil,  and  that  the 
latter  is  inferior,  and  that  the  defendant  delivered  whale  ofl.  The  defendant,  after  Intro- 
Aielng  evidence  to  prove  an  acceptance  by  the  plaintiff  upon  compariaon  with  the  sample, 
dfered  to  prove  by  parol  that  he  informed  the  plaintiff  at  the  time  the  contract  was  exe- 
cuted, that  the  sample  and  the  ofl  which  he  was  selling  to  him  was  not  sperm  oil,  and  that 
hedid  not  seD  It  to  him  as  sodi,  and  that  he  could  not  tell  him  what  it  was.  This  was 
received  under  objection.  Verdict  for  defendant,  and  on  appeal,  the  Judgment  affirmed, 
lodge  Bmnnrrr  sajrs:  "That  it  was  competent  for  the  defendant  to  show  by  parol  that  the 
tenns  by  the  usage  of  the  trade  included  both  np^rm  and  whaHe  oil,  no  one  can  doubt.  The 
efeject  of  admittinir  proof  of  usage  in  such  case  is  that  effect  may  be  given  to  the  contract 
according  to  the  intent  of  the  parties.  Can  there  be  any  sound  objection  to  the  defend- 
ant*s  showing  by  parol  the  sense  In  which  the  terms  were  in  fact  used  by  the  parties  when 
makiag  ^e  contract?  It  may  well  be  conceded  that  parol  evidence  should  not  be  admitted 
to  support  a  construction  different  from  what  the  words  themselves  imply.  To  permit 
Hds  would  be  to  permit  a  written  contract  to  be  controlled  by  parol  testimony.  Parol  evi- 
denoe  is,  however,  admissible  to  giro  an  application  of  a  written  contract  to  its  subject^ 
aaatter,  in  cases  in  which  the  thing  ss  expressed  Is  applicable  indifferently  to  more  than  one 
subject.  In  such  case,  the  question  being  what  was  intended  to  have  been  expressed 
tfarooi^  the  written  instrument,  any  evidence  which  would  be  pertinent  to  that  Inquiiy 
Should  be  received.  In  many  cases  an  inference  of  intention  Is  drawn  from  circumstances. 
If  the  intention  of  the  parties  is  expressly  declared,  this  should  be  regarded  as  far  more 
sstlsfiactory  than  to  have  the  intention  inferred ;  and  evidence  to  this  point  cannot  but  be 
material  and  relevant  to  the  inquiry.** 

fVviieh  V.  CarharU  1  Comst.  9G,  1847,  InTolred  the  construction  of  a  reservation  in  a  deed 
and  the  right  of  defendant  to  use  a  stream  of  water.  Evidence  was  given  of  the  acts  of 
the  parties,  to  aid  in  construing  the  grant.  The  Judge  on  the  trial  was  asked  to  charge 
that  the  language  was  ambiguous,  and  to  leave  it  to  the  Jury  to  interpret  Its  meaning  by 
the  language  itself  and  the  surrounding  circumstances.  This  was  refused,  the  Judge 
diargingfhat  the  reservation  had  only  a  certain  force.  A  new  trial  was  granted.  Chief 
Jnstloe  JawTTT  obeerves :  "  It  is  a  cardinal  rule  in  the  construction  of  contracts  that  the 
intention  of  the  parties  is  to  be  inquired  into,  and  if  not  forbidden  by  law.  Is  to  be  effectu- 
stod.  Too  much  regard  is  not  to  be  had  to  the  proper  and  exact  signification  of  words  and 
so  as  to  prevent  the  simple  Intention  of  the  parties  from  taking  effect.  And 
the  language  used  la  susceptible  of  more  than  one  Interpretation,  the  courts 
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will  look  at  the  sorroondlng  ciimnirtmirw  ertitliig  when  the  oontnMt  was  flntered  intow 
the  aitnatioii  of  the  pMrti«w,  and  of  themliject-matter  of  the  inetnunent.  To  this  extents 
at  leaat,  the  weU-aettled  rule  is  that  extraneous  erkUsnoe  is  admiaalble  to  aid  in  the  con- 
fl^vction  of  written  contracts.  Applying  this  sound  and  rational  prineiple  to  the  lan- 
guage of  thereserratlon  in  question,  and  to  the  eztraneoos  circumstances  just  notfoed,  it 
would  seem  impossible  to  err  in  the  construction.  Another  rule  of  construction  is  that 
when  the  words  of  a  graot  are  ambiguous,  the  courts  wHl  call  in  aid  the  acts  done  under  tt» 
asa  clue  to  the  intention  of  the  parties,  Upon  this  principle  we  are  permitted  also  to  look 
at  the  undisturbed  use  of  the  right  contested,  on  the  one  side,  and  the  nnQUsllfled  acqui- 
escence on  the  other,  down  to  the  time  of  the  plaintUTs  purchase  of  the  premises  in  1987 ; 
and  these  drcumstanoes  are  also  justly  entitled  to  wei^t  in  the  constractiooof  this  reser* 


»» 


NnrUm  ▼.  Woodrvfft  %  Oomst.  16&,  1849,  was  an  action  on  a  written  oontraci  by  milleni  (o 
**  take"  wheat  and  ''give"  flour  for  it  at  such  and  such  arate.  The  court  held  that  the 
language  was  unmistakable,  and  meant  a  sale  or  exchange,  and  not  a  hailment,  and  that 
neither  the  declarations  nor  the  conduct  of  the  defendant  subsequent  to  the  sgreement 
were  admissible  with  a  view  to  its  construction.  They  concede,  howerer,  that  evidence 
of  this  character  may  be  resorted  to  for  the  purpose  of  proring  a  contract,  or  the  sense  In 
which  particnlar  tenns  were  used  by  the  parties,  but  it  does  not  appear  that  any  such  evl- 
denoe  was  offered  for  any  such  purpose. 

AUngren  ▼.  Dutil?^  1  Bold.  28, 1851,  was  an  action  to  reoover  fkeigbt.  Hie  defendant 
chartered  for  a  single  Toyage,  at  a  gross  sum,  the  whole  tonnage  of  the  plalntUTs  vessel, 
**  except  so  much  thereof  as  may  be  necessary  for  the  accommodation  of  the  ofHoars  and 
orew,  and  the  storage  of  provisions,  water  and  ftiel  for  the  same.**  Add,  that  the  word 
necemary  did  not  mean  indisy^ensaMv  neeenory,  but  that  the  character  of  the  vessel,  the 
nature  of  the  voyage,  etc,  were  to  be  considered,  and  that  proof  of  the  conversation  be- 
tween the  captain  and  the  defendants  when  in  negotiation  for  the  diarter  of  the  vessel,  in 
relation  to  the  parts  of  the  vesMl  which  would  be  required  for  the  use  of  the  Ttirtaln  and 
crew  and  stores,  was  properly  admitted.  OABniNXB,  J.,  says  of  this  testimooy :  **  It  did 
not  go  to  vary  the  written  agreement,  but  to  prove  by  the  acts  of  the  paittas  the  space 
which  they  esteemed  necessary  for  the  accommodation  of  the  erew.'* 

In  Banket  v.  Stow^  1801.  488, 1884,  it  was  held  hi  an  action  for  breach  of  wamnty  In  an 
agreement  to  putAOoroposition  roof  upon  a  "building,**  that  parol  evidence  was  proper  to 
show  whether  the  parties  intended  to  embrace  a  one  story  rear  part  of  aald  building.  It 
was  daimml  bf  the  defendant  that  the  warranty  did  not  extend  to  the  ell.  The  conver- 
sation of  the  partieswere  held  admissible  with  that  view,  thecourt  remarking,  **  in  order 
to  understand  the  meaning  of  the  parties,  it  is  proper  to  ascertain  sooh  exttinsioclroam- 
stances  as  the  parties  had  in  view  when  the  contract  was  made.  ** 

Moedortold  v.  Lonffhfittom^K  L.  J.  (N.  8.)  Q.  B.  888,  18BB.  "Hie  defendant,  by  a  con- 
tract in  writing^  purchased  of  theplalntUtli,  who  were  farmen^  a  qnantt^  of  wool,  which 
was  described  simply  as  "  your  wooL**  Some  time  previously  a  conversation  had  takoa 
place  in  which  the  plaintifDi  stated  that  they  had  aquantlty  of  wool,  oonslBting  partly  of 
their  own  dip,  and  partly  of  wool  which  they  had  oontraoted  to  buy  of  other  fanners,  and 
that  altogether  It  amounted  to  "8,800  stones,  100  stones  more  or  leas.**  The  quantity  de- 
livered was  8,700  stones,  and  the  defendant  reCteed  to  receive  it.  In  an  action  for  not  ao» 
oepting  the  wool  it  wss  held  by  Lord  Camfsbu^  0.  J.,  and  Eblb,  J.,  that  the  converaatioB 
wasadndssible  in  evidence  for  the  purpose  of  explaining  what  the  parties  meant  by  the 
term  "your  wool  ;**  but  that  the  quantity  expreaeed  hj  the  plaintiffs  fonned  nopait  of 
the  contract,  which  was  complete  on  the  Csoeof  the  writing;  by  Wbiobtiian.  J  ,  that  the 
conversation  was  admissible  in  evidenee,  and  that  the  quantl^  of  wool  therein  described 
became  part  of  the  contract,  so  that  the  defendant  was  not  bound  to  receive  the  larger 
quantity  which  was  delivered.  It  was  contended  In  argument  on  the  part  of  the  defend- 
ant that  he  was  not  bound  to  receive  the  wool  purchased  of  others.  To  which  Sbli,  J., 
replied:  **  The  wool  whidi  they  had  bought  of  those  persons  was  as  much  their  own  as 
that  which  they  had  of  their  own  dip.**  Chief  Justice  Gampmui.  says :  **  I  am  of  opinion 
that  when  there  is  a  contract  for  the  sale  of  a  spedflo  subject-matter,  paral  evidenoe  may 
be  received  to  show  what  was  the  natore  of  that  subject-matter,  and  that  In  effeet  may  be 
h^  proving  what  was  In  the  knowledge  of  the  parties  at  the  time  of  the  contract 
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DUMle.  Now  in  order  to  show  that,  it  was  proposed  to  prore  the  convenation  between  the 
platntifllB  and  Stewart,  the  agent  of  the  defendant,  In  which  It  was  mentioned  that  the  de- 
fendant had  wool  of  his  own,  and  also  that  he  had  oootraoted  for  the  purchase  of 
other  wool.  There  was  knowledge  in  both  parties  of  what  the  subject-matter  was. 
Then  is  thereahy  diflloulty  In  admitting  what  passed  at  that  oomversation  ?  I  think  that 
there  is  none.  It  is  no  part  of  the  contract,  and  is  not  adding  to  or  rarylnga  written 
ooniraci,  but  It  is  eridenoe  which  enables  us  to  si^  what  the  contract  referred  to.** 
Kelb,  J.,  says :  *' If  they  had  informed  the  defendant  that  they  had  the  wool  partly  from 
their  own  farm  and  partly  from  their  neighbors,  It  would  not  vary  the  contract,  nor  would 
It  add  to  It ;  it  is  not  only  the  meaning  of  the  plaintiff  but  also  of  the  defendant.'* 

InJfufi^ond  ▼.  OetMng^  1 C  B.  (N.  8.)  30b,  1880,  the  agreement  was :  *'In  considera- 
tion of  my  entering  upon  your  employ  at  a  salary  to  commence  with  at  £QOa  year,  I  here- 
with agree  to  do  so ;  with  the  understanding  that  In  thee?ent  of  my  wishing  to  travel,  and 
doing  so  for  any  other  house  in  the  same  trade,  on  any  partof  the  same  ground,  to  pay  you 
the  sum  of  IKK.**  It  was  held  that  to  show  that  the  contract  was  not  roid  asin  restraint  of 
trade,  a  conversation  of  the  parties  before  the  making  of  the  contract  was  properly  re- 
ceired,  it  appearing  therefrom  that  the  **  ground**  was  the  'midland  district.** 

Oanmn  ▼.  Madioan,  15  Wis.  144, 186d,  was  an  action  to  recover  the  price  of  a  reaping 
marhine,  to  be  manufactured.  The  contract  which  was  in  writing,  and  contained  In  an 
order  for  the  machine,  provided  that  the  machine,  when  flnished,  should  be ''  capable, 
with  one  man  and  a  good  team,  of  cutting,"  eta  The  question  was  as  to  the  meaningof 
the  word  *  team,**  whether  It  meant  a  two  horse  or  a  four  horse  team.  Held,  that 
although  the  ambiguity  was  patent,  yet  It  was  of  such  a  nature  that  it  migbt  be  explained 
by  oral  evidence  of  the  circumstances  attending  the  making  of  the  contract,  and  that  the 
deelarsttons  of  the  plaintHTs  agent,  who  procured  the  order,  made  to  the  defendant  at 
the  time  the  order  was  given,  as  to  the  amount  of  power  which  the  machine  would  re- 
require,  were  properly  received. 

BkOr  V.  Corby,  87  Mo.  818,  1860,  was  an  action  upon  a  written  contract  for  building 
a  railroad,  and  partlculariy  to  recover  for  extra  work  done  under  said  contract,  namely, 
excavation  of  indurated  earth.  The  dispute  was  whether  this  was  covered  by  the  term 
**  hard  pan  '*  In  the  contract.  The  plaintiff  offered  to  prove  that  It  was  expressly  agreed 
that  the  contract  was  not  to  M^ply  to  indurated  earth ;  chat  there  was  a  special  agree- 
ment as  to  indurated  earth ;  that  it  was  understood  by  the  parties  that  there  would  be  no 
Indurated  earth  to  be  excavated ;  and  that  among  railroad  men  the  tenn  "  excavation  ** 
does  not  include  Indurated  earth.  This  evidence  was  all  excluded  at  the  trial,  but  anew 
trial  was  granted  for  this  reason,  and  the  decision  was  put  upon  the  ground  that  '*•  extrin- 
ric  and  partdevldence  was  admissible  to  interpret  and  explain  the  meaning  of  the  words 
among  railroadmen  and  as  understood  by  the  parties.** 

In  Thorinatnn  v.  SmUht  S  Wall.  1,  1808,  it  was  held  that  a  contract  payable  in  the 
Oonfederate  States,  during  the  rebelUon,  in  "doUara**  may  be  shown  by  parol  to  have 
been  In  fact  payable  in  Oonfederate  dollars.  The  agreement  and  understanding  of  the 
parties  at  the  time  of  making  the  contract  was  allowed  to  be  proved,  together  with  the 
mrTOundiag  facts  as  to  the  political  state  of  the  country 

Ooodrfeft  v.  Steoens,  5  Lans.  880, 1871.  This  was  an  action  for  breach  by  the  vendee  of 
the  following  contract :  **  Bought  of  H.  P.  Smith,  his  crop  of  flax,  aoo.OOOlbs.,  at  83  cents 
per  pound.**  The  defense  was  that  the  contract  was  for  so  mudh  flax  to  be  raised  by 
Smith,  and  that  he  did  not  raise  the  required  amount.  The  trial  court  held  that  such 
was  the  legal  meaning  of  the  contract ;  and  refused  evidence  offered  by  the  plaintiff  d 
conversation  at  the  time  of  the  making  of  the  contract  to  show  that  the  vendee  un- 
derstood that  the  flax  was  mostly  purchased  by  the  vendor  and  not  ralied  bgr  him.  ISiif 
hoidfaig  was  Nvecndhor  the  Qeoena  Term  oC  the  Sapreme  Oooit. 
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KsirnDT  ▼.  Stakdard  Sugar  Rbfutbrt. 

(U6  XaM.  80.) 
IkmutgM — menial  tufiring  —  emplapee  againai  maaUr, 

Owing  to  ihe  negligent  inaecuritj  of  a  platform  on  which  the  plaintilTB  int6»> 
tate  was  employed  by  the  defendant,  the  intestate  fell  twenty  feet  to  the 
ground,  became  instantly  unconscious,  and  died  in  thirty-six  hours.  In  an 
action  for  damages,  hM^  that  damages  should  not  be  awarded  for  his  men- 
tal suffering  during  the  fall. 

ACTION  for  negligenoe  oooasioning  the  death  of  plaintifTs  intes- 
tate. The  facts  appear  in  the  opinion. 
The  judge,  on  the  question  of  damages,  instmcted  the  jury  that 
^  the  damages  will  be  limited  to  compensation  for  his  mental  suffer- 
ings and  his  physical  suffering  and  loss.  No  damages  can  be 
recovered  on  account  of  his  death.  If  the  jury  find  that  he  was 
unconscious,  then  there  was  no  suffering  during  such  time  as  he 
was  unconscious ;  but  in  estimating  the  amount  of  damage,  the 
jury  may  include  compensation  for  mental  or  other  suffering 
endured  by  the  intestate  from  the  time  he  fell  until  he  struck  the 
ground.*'    Plaintiff  had  a  verdict  and  the  defendant  excepted. 

iZ.  if.  AfarsBf  Jr.  9  for  defendant. 
/.  A.  MaxwM,  for  plaintiff. 

MoRTOH,  J.  The  plaintiff's  intestate  while  at  work  upon  a  plat- 
form, by  reason  of  a  defect,  for  which  the  defendant  is  liable,  fell 
a  distance  of  about  twenty  feet  to  the  ground.  The  evidence 
tended  to  show  that  he  became  unconscious  immediately  upon 
striking  the  ground,  though  there  was  conflicting  evidence  as  to 
whether  he  regained  consciousness  before  his  death,  which  occurred 
about  thirty-six  hours  after  the  accident. 

[Omitting  an  obiter  remark.] 

The  defendant  now  concedes  the  correctness  of  this  instruction, 
and  excepts  only  to  the  last  clause,  which  it  contends  allowed  the 
jury  to  find  substantial  damages  for  the  mental  suffering  of  the 
intestate  from  the  time  he  fell  nntU  he  struck  the  ground.    The 


JULY  TERM,  1878.  215 


Kennedy  ▼.  Btandard  Sugar  Refinery. 


only  question  we  have  to  consider  is  the  correctness  of  this  last 
instmction. 

It  may  be  true,  as  an  abstract  proposition  of  law,  that  if  a  mnn 
is  precipitated  from  a  height  by  the  negligence  of  another,  and  is 
injured,  he  may  recover,  as  one  element  of  his  damages,  for  any 
mental  suffering  he  may  prove  he  endured  daring  his  fall.  But  we 
think  that  the  instrnction,  applied  to  the  facts  of  this  case,  had  a 
tendency  to  mislead  the  jury  to  the  prejudice  of  the  defendant 

The  plaintiff  was  entitled  to  recover  only  such  damages  as  she 
proved  were  sustained  by  her  intestate.  The  burden  of  proof  was 
upon  her  to  show  that  the  intestate  endured  mental  suffering  dur- 
ing the  fall,  before  the  jury  could  allow  any  damages  on  that 
account  But  the  evidence  in  the  case  showed  that  the  intestate 
became  unconscious  upon  striking  the  ground.  The  fall  occupied 
but  an  instant  of  time.  He  could  not  furnish  and  did  not  furnish 
any  proof  as  to  his  mental  condition  during  the  fall.  Whether  he 
suffered  any  mental  terror  or  distress  is  purely  a  matter  of  conject- 
ure. The  plaintiff,  therefore,  could  recover  nothing  on  this 
account  But  the  instruction  given  naturally  led  the  jury  to  sup- 
pose that  they  might  give  the  plaintiff  substantial  damages  for  the 
mental  suffering  of  the  intestate  during  the  fall 

The  jury  returned  a  verdict  for  the  plaintiff  for  a  considerable 
sum.  It  may  be  that  the  verdict  was  based  upon  a  finding  that  the 
intestate  regained  his  consciousness  before  his  death,  and  thus  was 
entitled  to  substantial  damages  for  his  bodily  and  mental  suffer- 
ings. But  it  may  be  that  the  jury  found  that  he  remained  uncon- 
scious until  his  death,  and  that  they  awarded  substantial  damages 
for  his  mental  suffering  during  the  fall  and  before  he  became 
unconscious. 

We  aie  therefoie  of  opinioii  that  there  should  be  a  new  trial 

JBxcgftums  sustained. 
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A  lesw>r,  in  consideration  of  the  lessee's  assignment  to  him  of  nnderleases  of 
the  demised  premises,  accepted  a  surrender  of  the  ori^nal  lease,  "  without 
prejudice  "  to  the  nnderleases.  EM,  that  he  might  recoYer  rent  from  one 
of  the  sub-lessees,  accruing  after  the  assignment. 

ACTION  for  rent  on  a  written  lease.    The  opinion  sufficiently 
states  the  facts.    The  plaintiff  had  jndgmenty  and  the  defend- 
ant excepted. 

F.  A.  Brooks  it  A.  S.  Hatty  for  defendant 

B.  W.  Hutehins,  for  plaintiff. 

Endicott,  J.  The  plaintiff,  being  the  owner  of  the  estate,  leased 
the  same  for  the  term  of  ten  years  to  Heyer  Brothers  ;  and  they, 
on  the  same  day,  leased  a  part  of  the  premises  to  the  defendant  for 
a  term  of  fiye  years.  It  is  to  bo  inferred  from  the  subsequent 
agreement  between  the  plaintiff  and  Heyer  Brothers  that  other 
underleases  were  made.  Before  the  expiration  of  the  underlease  to 
the  defendant,  Heyer  Brothers  assigned  it  to  the  plaintiff ;  who  at 
the  same  time  indorsed  on  the  original  lease  to  Heyer  Brothers  an 
agreement  releasing  them  from  rent  and  accepting  the  surrender  of 
their  lease  and  the  premises,  ''  hut  without  prejudice  to  the  leases 
of  parts  of  the  premises  assigned  to  him."  This  agreement  was 
made  in  consideration  of  the  assignment  to  the  plaintiff  of  the 
underleases  by  Heyer  Brothers. 

The  intention  of  the  parties  is  plain.  Heyer  Brothers  having 
made  underleases  of  parts  of  the  premises  which  the  plaintiff  was 
willing  to  take,  and  desiring  also  to  surrender  the  reversion  in  these 
leases  to  the  plaintiff,  which  he  was  willing  to  accept,  the  under- 
leases were  assigned,  including  the  defendant's,  and  the  surrender  of 
the  original  lease  was  accepted  without  prejudice  to  the  underleases. 
They  evidently  did  not  intend  that  the  rights  of  the  plaintiff  under 
the  assignment,  or  the  estates  of  the  sub-lessees,  should  be  destroyed 


J 


JtJLY  TERM,  1878.  217 

Betil  V.  Boaton  Spring  Car  Companj. 

by  the  surrender,  for  the  language  of  the  acceptance  carefully  pro- 
yides  for  both.  The  purpose  was  to  put  the  plaintiff  precisely  in 
the  position  of  Heyer  Brothers.  This  intention,  as  expressed  in 
the  papers  they  have  executed,  will  be  carried  out,  if  consistent  with 
the  rules  of  law,  and  we  are  of  opinion  that  it  is. 

The  plaintiff  brings  this  action,  as  assignee  of  the  lease,  to  recover 
upon  the  defendant's  covenant  to  pay  rent ;  and  it  is  well  settled 
that  when  a  lease  is  assigned  without  the  revemon,  the  privity  of 
contract  is  transferred,  and  the  assignee  may  sue  in  his  own  name 
for  the  rent  accruing  after  the  assignment.  Kendall  v.  Carland,  5 
Cush.  74  ;  Hunt  v.  Tliomptfon,  2  Allen,  341.  The  only  objection 
suggested  to  the  pliiintiff's  right  to  recover  is  the  surrender  of  the 
lease  of  Heyer  Brothers  to  the  plaintiff  ;  and  the  claim  is,  that  the 
i-ent  due  from  the  defendant  is  an  incident  of  the  reversion  in  Heyer 
Brothers,  and  the  reversion  having  been  extinguished  by  the  snr- 
render,  all  remedies  incident  to  it  are  taken  away.  But  rent  is  not 
necessarily  an  incident  to  the  reversion,  so  that  it  cannot,  by  the 
acts  or  agreements  of  the  parties,  be  separated  from  it.  In  a  gen- 
eral grant  of  the  reversion,  the  rent  will  pass  as  incident  to  it. 
Burden  v.  Thayer,  3  Mete.  76.  But  the  reversion  may  be  granted 
and  the  rent  reserved,  or  the  rent  may  be  assigned,  reserving  the 
reversion,  if  such  is  the  intention  of  the  parties  as  expressed  in  the 
words  they  use.  Lord  Coke  says  that  fealty  is  an  incident  insep- 
arably annexed  to  the  reversion,  and  thp  donor  or  lessor  cannot  grant 
the  reversion  and  save  to  himself  the  fealty  ;  but  the  rent  he  may 
except,  because  the  rent,  though  it  be  an  incident,  yet  is  not  insep- 
arably incident.  Co.  Lit.  143  a,  151  i  ;  3  Cruise's  Dig.  337  ;  Derna- 
rest  V.  Willard,  S  Oow,  W6,  Heyer  Brothers  therefore  could  have 
granted  their  reversion,  or  surrendered  it  to  the  plaintiff  and 
reserved  the  rent  accruing  upon  the  underleases.  In  such  a  case, 
their  relations  to  the  sub-lessees  would  not  be  changed  by  the  grant 
or  surrender  of  the  reversion,  and  they  could  have  recovered  rent 
of  this  defendant  upoti  the  covenants  of  its  lease.  Having  that 
estate  reserved  in  the  premises,  they  conid  have  assigned  it  to  a  third 
party  or  to  the  plaintiff,  and  the  assignment  would  have  been  good, 
iind  the  dole^da^ii  would  have  been  bound  to  pay  to  the  assignee 
rent  for  the  esitate  held  under  its  lease.  This  form  of  proceeding 
was  not  adopted  by  the  parties,  but  the  sam^  result  was  accom- 
plished. As  the  assignments  were  simultaneous  with  the  surrender, 
Heyer  Biotheni  did  not  in  terms  reserve  the  rent  to  themselves,  but 
Vol.  XXVIII  —  28 
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the  plaintiff  accepted  the  surrender  in  consideration  of  the  assign- 
men  t,  with  the  express  stipulation  that  it  shonld  not  prejudice  the 
underleases  assigned  to  him  ;  that  is,  should  not  invdidate  the 
assignment,  or  affect  the  rights  of  the  parties  holding  the  leases. 

The  case  is  not  presented,  what  would  be  the  rights  of  Heyer 
Brothers  against  this  defendant ;  or  what  would  be  the  rights  of 
the  plaintiff,  if  he  had  not  taken  an  assignment  of  the  underleases, 
and  had  accepted  a  surrender  without  qualification.  The  two  cases 
of  Orundin  y.  Carter,  99  Mass.  15,  and  Webb  y.  RtisseU,  3  T.  R. 
393,  relied  on  in  support  of  the  proposition  of  the  defendant,  have 
no  application  to  the  facts  here  presented. 

Bxceptians  ovemsJsd. 


FiFTT  Associates  t.  Obaob. 

(U5  Mass.  161.) 

Landlordand  tenant — specified  occupation  —  a$KignfnefUof  lea»e~-^9¥b-muig%- 
mend  with  consent  of  leeeorfor  diferent  occupation. 

G.  ooTenanted  as  lessee  to  pay  rent  for  use  and  occupation  of  "  premises  for 
and  as  a  dry  g^oods  and  millinery  store,"  and  that  no  assignment  or  under- 
letting without  the  written  consent  of  the  lessor  should  l)eTalid.  G.  assign«Hi 
the  lease  to  M.  with  such  consent,  and  M.  with  the  like  consent,  but  without 
the  assent  or  knowledge  of  G.,  assigned  the  lease  to  8.  for  use  and  occupation 
as  a  dye  house  office.  Held^  that  during  the  occupation  of  8.,  G.  was  released 
from  liability  to  pay  rent. 

ACTION  for  rent  under  a  written  lease  between  plaintiff  and 
defendant,  assigned  by  defendant  to  Milkmans,  and  by  Milk- 
mans  to  Sibley.  The  opinion  states  the  facts.  The  pUuniifl  bad 
judgment,  and  defendant  appealed. 

E.  D.  Sohier  £  C,  A,  Welch,  for  plaintiff. 

T.  F.  Maguire,  for  defendant 

Endioott,  J.  By  the  terms  of  the  original  lease,  the  defendant 
coyenants  and  agrees  with  the  lessor  that  he  ''will  use  and  occupy 
the  premise's  for  and  as  a  dry  goods  and  millinery  store."  It  is  clear 
that  he  could  not  use  it  for  any  other  purpose,  and,  upon  breach 
of  this  covenant,  the  plaintiff  oould  re-ent«r,  as  proyided  in  the 
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lease.  The  lease  also  contains  the  covenant  that  the  defendant  will 
not  lease  or  underlet  the  premises  without  the  written  consent  of 
the  plaintiff  or  those  having  its  estate.  The  assignment  to  the 
Milkmans  was  made  by  the  defendant  with  the  written  consent  of 
the  plaintiff,  and  they  agreed  to  occupy  and  use  the  premises  for 
the  millinery  business  and  sale  of  hair  goods.  Whether  this  was  a 
change  in  the  occupation  prescribed  by  the  lease  is  immaterial ;  if 
it  was,  the  defendant's  liability  on  the  covenants  to  pay  rent  would 
continue,  for  his  assignment  was  assented  to  by  the  plaintiff  with 
the  express  stipulation  that  its  claim  against  him  should  not  be 
affected  oy  the  assignment  and  its  assent  thereto. 

But  by  the  assignment  to  Sibley  by  the  Milkmans,  to  which  also 
the  plaintiff  consented  in  writing,  Sibley  was  to  use  and  occupy 
the  premises  as  an  oflSce  for  the  Boston  Dye  House.  This  was  a 
new  and  different  occupation  of  the  premises,  and  Sibley  having 
been  allowed  so  to  use  and  occupy  with  the  assent  of  the  plaintiff, 
and  without  the  assent  or  knowledge  of  the  defendant,  the  defend- 
ant was  released  from  liability  on  the  covenant  to  pay  rent,  cer- 
tainly while  such  occupation  continued,  for  he  had  covenanted  to 
pay  only  according  to  the  terms  of  the  lease. 

It  is  contended  by  the  plaintiff  that  the  covenant  to  use  the 
premises  for  a  millinery  store  was  for  the  benedt  of  the  lessor,  and 
could  be  waived.  This  may  be  true  while  the  defendant  was  in 
occupation  ;  but,  after  he  had  parted  with  the  estate,  though  still 
liable  on  his  covenants  to  pay  rent,  a  new  contract  could  not  be 
made  in  regard  to  the  purpose  for  which  the  premises  should  be 
used,  without  his  consent,  given  in  such  a  manner  and  under 
such  circumstances  as  to  show  that  he  was  still  to  be  held  liable 
under  his  Iea%. 

The  effect  of  the  assent  by  the  plaintiff  to  the  assignment  to 
8ibley,  for  a  different  use  and  occupation,  was  to  create  a  new  ten- 
ancy inconsistent  with  the  terms  of  the  lease  to  the  defendant,  and 
his  liability  ior  rent,  while  such  tenancy  continued,  ceased.  See 
Am9ry  ▼•  Kanf^ffikg,  117  Mass.  351,  and  cases  cited. 

Judgment  far  the  defnuUinL 
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0»  Mam.  908.) 

Criminal  law  — feUmy  —  moM  -oerdieL 

In  a  case  of  felony,  the  jury,  by  their  foreman,  sealed  their  Terdiet  of  guilty, 
nsini?  a  printed  blank  form  for  tlie  purpose,  and  intrusted  it  to  their  fore- 
man, and  separated  over  night.  The  sealing  of  the  verdict  and  the  separa- 
tion were  by  permission  of  the  court,  without  the  knowledge  of  the  defend- 
ant or  his  counsel.  The  next  morning  the  jury  assembled  in  court,  and  the 
prisoner  being  present,  the  clerk  asked  if  the  jury  had  agreed,  ^d  the 
foreman  answered  that  they  had,  and  without  saying  more,  handed  the  sealed 
verdict  to  the  clerk,  who  opened  and  read  it  to  the  Jury,  and  thereupon  told 
them  to  hearken  to  their  verdict  as  the  court  had  recorded  it  Heldf  irregu- 
lar ;  the  verdict  must  be  pronounced  by  the  foreman  in  open  court,  the  effect 
of  the  sealed  verdict  being  simply  to  preclude  the  idea  of  influence  daring 
separation. 

INDICTMENT  for  manslaughter.  The  jury  at  the  adjoummeDt 
of  the  court  in  the  afternoon  had  not  agreed.  The  judge 
adjourned  court,  and  on  his  way  from  the  court  room  instructed 
the  officer  in  charge  of  the  jury,  without  the  knowledge  or  consent 
of  tlie  defendant  or  his  counsel,  that  if  the  jury  agreed  before  the 
assembling  of  the  court  on  the  following  morning,  they  might  seal 
their  verdict,  separate,  and  return  with  it  into  court  at  the  opening 
thereof  in  the  morning.  The  jury,  in  the  evening,  agreed  upon  a 
verdict  of  guilty,  which  the  foreman  wrote  into  a  printed  blank 
and  signed  and  sealed  in  the  presence  of  all  the  jury.  The  jury 
then  separated,  by  permission  of  the  officer,  the  foreman  taking  the 
sealed  verdict  with  him.  At  the  opening  of  the  court  the  next 
morning  the  jury,  the  defendant  and  one  of  Ins  counsel  were  pres- 
ent in  court.  The  clerks  being  directed  by  the  court  to  take  the 
verdict,  called  the  defendant  by  name,  and  asked  the  jury  if  they 
had. agreed.  The  foreman  answered,  *^  We  have,"  and  handed,  by 
the  officer,  the  sealed  verdict  to  the  clerk.  The  clerk  opened  and 
read  it  to  the  jury,  and  then  said:  *^  Gentlemen  of  the  jury,  hearken 
to  your  verdict  as  the  court  has  recorded  it.  You,  upon  your  oaths, 
do  say  that  the  prisoner  at  the  bar  is  guilty.  80  you  say,  Mr.  Fore- 
man, and  so,  gentlemen,  yoa  all  say."    The  above  is  all  that  was 
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Miid.    The  foreman  kept  the  verdict  sealed  in  his  possession  until 
he  delivered  it  to  the  clerk. 

71  Riletf  d  C.  T.  RussMy  Jr.y  for  defendant. 

IF.  C  Laringy  Assistant  Attorney-General  ((7.  R.  Trainy  Attor- 
ney-General, with  him),  for  the  Commonwealth. 

Gray,  C.  J.  By  the  law  of  England,  in  cases  of  felony,  the 
only  verdict  allowed  was  a  public  verdict  pronounced  by  the  fore- 
man in  open  court,  and  in  the  presence  of  the  prisoner.  In  prose- 
cutions for  misdemeanors,  and  in  civil  cases,  although  the  jury 
were  permitted  to  separate  upon  giving  a  privy  verdict  orally  to  the 
judge  out  of  court,  yet  such  verdict  was  of  no  force  unless  after- 
ward affirmed  by  an  oral  verdict  given  publicly  in  court,  and  the 
only  effectual  and  legal  verdict  was  the  public  verdict  3  BI.  Com. 
377  ;  4  id.  360 ;  1  Chit.  Crim.  Law,  635,  636. 

In  this  country,  by  way  of  substitute  for  a  privy  verdict,  and  to 
attain  the  same  end  of  allowing  the  jury  to  separate  after  they  have 
come  to  an  agreement,  a  practice  has  been  adopted  in  civil. actions, 
and  in  cases  of  misdemeanors,  at  least,  if  not  of  all  but  capital 
crimes,  of  directing  the  jury,  if  they  should  agree  during  the 
adjournment  of  the  court,  to  sign  and  seal  up  their  finding,  utid 
come  in  and  affirm  it  at  the  next  opening  of  the  court ;  but  the 
verdict  which  determines  the  rights  of  the  parties,  and  is  admitted 
of  record,  and  upon  which  judgment  is  rendered,  is  the  verdict 
received  from  the  lips  of  the  foreman  in  open  court  When  the 
jury  have  been  permitted  to  separate  after  agreeing  upon  and  seal- 
ing up  a  verdict,  there  is  this  difference  between  civil  and  criminal 
cases  :  In  a  civil  action,  if  the  written  verdict  does  not  pass  upon 
the  whole  case,  or  the  jury  refuse  to  affirm  it,  the  court  may  send 
them  out  again,  and  a  fuller  or  different  verdict  afterward  returned 
will  be  good.  But  in  a  criminal  case,  the  oral  verdict  pronounced 
by  the  foreman  in  open  court  cannot  be  received,  unless  it  is  shown 
to  accord  substantially  with  tlie  form  sealed  up  by  the  jury  before 
their  separation.  Lawrence  v.  Stearns,  11  Pick.  561  ;  Pritchard  v. 
Hennesaeyy  1  Gray,  294;  Commonwealth  v.  Townsend,  5  Allen,  216; 
Commonwealth  v.  Durfee^  100  Mass.  146;  Commonwealth  v.  Car- 
ringtony  116  id.  37 ;  Dorniek  v.  Reiehenbacky  10  S.  &  R.  84 ;  Lord 
V.  StatBy  16  N.  H.  325. 

By  the  settled  practice  in  this  Commonwealth,  the  course  of  pro- 
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ceeding  upon  the  return  of  the  jury  into  court  in  a  criminal  case 
is  as  follows  :  The  clerk  asks  the  jury  if  they  have  agreed  upon 
their  verdict  If  the  foreman  answers  that  they  have,  the  clerk 
then  asks  whether  they  find  the  defendant  guilty  or  not  guilty. 
The  foreman  answers,  *'  Guilty,"  or  "Not  guilty."  The  clerk  then 
makes  on  the  hack  of  the  indictment  a  minute  of  the  verdict  so 
returned,  and,  having  done  this,  says  to  the  jury,  '^  Gentlemen  of 
the  jury,  hearken  to  your  verdict  as  the  court  has  recorded  it. 
You.  upon  your  oaths,  do  say  that  the  prisoner  at  the  bar  is  guilty,*' 
(or  "  not  guilty.")  "  So  you  say,  Mr.  Foreman,  and  so,  gentlemen, 
you  all  say." 

The  question  of  the  clerk,  whether  the  jury  have  agreed  upon 
their  verdict,  and  the  answer  of  the  foreman  that  they  have,  are 
merely  preliminary,  and  do  not  show  what  the  verdict  is.  The 
form  of  verdict  signed  and  sealed  up  by  the  jury  has  no  weight  or 
effect  except  to  preclude  the  idea  of  the  jury  having  been  influenced 
in  arriving  at  their  oral  verdict  by  any  thing  that  has  occurred  in 
the  interval  between  their  separation  and  their  return  into  court. 
CoDimonwealth  v.  Carrington^  116  Mass.  37,  40.  The  final  declaring 
of  the  verdict  by  the  clerk  assumes  it  to  have  been  already  rendered 
by  the  jury  and  recorded  by  the  court,  and  is  intended  to  proclaim 
the  actual  and  formal  decision  of  the  jury  as  understood  by  the 
court,  and  to  enable  any  misapprehension  in  the  record  of  that  de- 
cision to  bo  corrected  by  the  jury  before  they  are  discharged.  Rex 
v.  Parkin,  1  Moody,  45  ;  The  Queen  v.  Vodden,  Dearsly,  229 ;  s,  c, 
6  Cox's  C.  C.  226.  Any  or  all  of  these  precautions  for  making 
sure  that  the  verdict  expresses  the  deliberate  conclusion  of  the 
jury  cannot  of  themselves  constitute  a  verdict  or  dispense  with  the 
return  of  a  verdict  in  proper  and  legal  form. 

The  law  requires  the  double  safeguard  againsD  mistake  :  Ist,  the 
delivery  of  the  verdict  by  the  foreman  as  the  organ  of  the  jury,  by 
word  of  mouth,  in  open  court,  under  the  sense  of  responsibility 
attending  such  an  utterance  in  the  face  of  the  court  and  of  the 
public,  and  in  a  case  of  felony,  of  the  accused  ;  and  2d,  the  proc- 
lamation by  the  clerk  of  that  verdict,  as  understood  and  recorded 
by  the  court.  The  fact  that  in  this  Commonwealth  the  defendant 
is  not  entitled  or  permitted,  as  he  is  in  England  and  in  many  States, 
to  have  the  jury  polled,  makes  it  peculiarly  important  for  the  se- 
curity of  his  rights  to  adhere  to  the  established  forms,  remembering 
the  words  of  Chief  Justice  Shaw,  ^*In  this  respect  it  is  true  that 
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forms  are  sabstanoe. "     CamnwnweaUh  v.  Roln/y  12  Pick.  496, 514, 
615. 

In  the  case  at  bar,  after  the  jury,  upon  their  return  into  court, 
had  been  asked  whether  they  had  agreed  upon  their  verdict,  and 
the  foreman  had  answered  that  they  had,  the  form  of  verdict  which 
had  been  signed  and  sealed  up  before  the  jury  separated  was  si- 
lently delivered  by  the  foreman  to  the  clerk,  and  was  opened  and 
read  by  the  clerk  to  the  jury.  The  clerk  thereupon  told  the  jury 
(in  the  words  accustomed  to  be  used  after  a  verdict  has  been  pro- 
nounced by  the  foreman  and  minuted  by  the  clerk)  to  hearken  to 
their  verdict  as  ihe  court  had  recorded  it.  And  the  bill  of  ex- 
ceptions states  that  ^'  the  above  is  all  that  was  said. " 

In  CoinmontoeaUh  v.  Carrington,  already  cited,  upon  which  the 
attorney -general  principally  relies,  the  bill  of  exceptions  stated  that, 
before  the  verdict  was  recorded,  the  clerk  asked  the  jury  if  their 
verdict  was  that  the  defendant  was  guilty,  to  which  they  assented  ; 
and  although  the  precise  form  in  wiiich  such  inquiry  and  response 
were  expressed  was  not  set  forth  in  the  bill  of  exceptions,  it  was 
assumed,  both  by  the  counsel  and  by  the  court,  that  an  oral  ver- 
dict had  been  returned  in  due  form,  if  any  such  verdict  could  be 
received  after  the  jury  had  separated  and  had  brought  in  a  sealed 
verdict. 

But  in  the  present  case,  it  distinctly  appears  that  when  the  clerk 
told  the  jury  to  hearken  to  their  verdict  as  recorded,  no  legal  or 
effectual  verdict  had  been  returned  by  the  jury,  and  they  had  not 
been  asked,  nor.  in  any  form  of  words,  orally  and  publicly  stated, 
what  their  verdict  was  ;^  and  that,  after  they  had  been  told  that  a 
verdict  of  guilty  had  been  recorded,  they  simply  said  nothing.  A 
verdict  which  has  never  been  spoken  by  the  jury  cannot  be  implied 
from  the  mere  omission  of  the  jury  to  contradict  the  statements  of 
the  clerk,  or  from  the  silence  of  the  prisoner  and  his  counsel. 

The  verdict  received  and  recorded  by  the  court  not  being  a  legal 
verdict,  it  was  the  right  of  the  defendant,  upon  his  motion  filed  on 
the  same  day,  to  have  it  set  aside.  The  order  of  the  Superior 
Court,  overruling  this  motion  and  denying  him  this  right,  was  a 
decision  upon  a  question  of  law  which  could  not  have  been  raised 
before  verdict,  and  was  therefore  a  proper  subject  of  a  bill  of  excep- 
'tions.     Ocn.  Stats.,  ch.  115,  §  7. 

As,  for  the^o  reasons,  the  defendant,  in  the  opinion  of  a  majority 
«f  this  court,  is  entitled  to  a  new  trial,  it  is  unnecessary  to  consider 
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whether  the  instractfOiiB  given  by  the  jadge  to  the  officer  after  the 
court  had  adjourued^  and  in  the  absence  of  tho  defendant  and  his 
counsel,  or  those  communicated  to  the  jury  by  the  novel,  and  so 
far  as  we  are  informed,  unprecedented  method  of  printing  them  on 
a  blank  form  of  verdict^  legally  jastified  the  separation  of  the  jury 
before  they  returned  into  court. 

JBxeqMom  9U8kdnetL 


OOBHAM  T.  OB088. 

0»Umm.t8L) 

The  defendant  contracted  with  masons  for  the  erection  of  a  party- wall  on  his 
land  and  that  of  an  adjoining  owner,  the  mamnB  to  furnish  the  materials 
and  perform  the  labor.  The  wall  wtj*  <H)inpleted  and  accepted,  but  owing 
to  its  defectiye  and  unsafe  condition,  it  afterward  fell  and  crushed  the 
building  of  the  adjoining  owner.  Beid^  tliat  the  defendant  was  liable  for 
the  damages,  whether  due  to  his  negligence  or  that  of  the  masons. 

ACTION  for  damages  from  the  fall  of  a  party- wall.     The  opin- 
ion sufficiently  states  the  facts.    The  plaintiff  had  a  Terdict, 
and  defendant  excepted. 

W.  S.  B,  Hopkins,  for  defendants. 

0,  F.  Boar  Ji  T.  L.  Nelson^  for  plaintiffs. 

Gray,  C.  J.  By  the  indenture  between  the  plaintilh  and  the 
defendants,  either  party  was  authorized  to  build  a  party-wall  of 
brick  with  stone  foundation,  half  on  the  land  of  each,  and  half 
the  cost  of  which  should  be  paid  by  the  other  if  he  used  it.  The 
defendants  made  a  contract  with  a  firm  of  masons,  by  which  the 
latter  were  to  furnish  all  the  materials  and  labor  in  completing 
the  stone  and  brick  work,  lathing  and  plastering,  according  to 
tho  plans  and  specifications  and  under  the  superintendence  and 
to  the  acceptance  of  an  architect,  who  was  called  in  this  contract 
and  was  in  fact  the  agent  of  the  defendants.  The  masons  built 
the  party-wall,  ninety  feet  long  and  fifty  feet  high,  and  did  every 
thing  that  they  were  required  by   their  contract  to  do  to  it;  the 
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srchiteot  snrreyed  and  estimated  the  work,  and  gave  them  a  cer- 
tificate therefor,  which,  by  the  contract,  entitled  them  to  receive 
three-fourths  of  the  amount  already  due  them,  under  the  contract, 
for  labor  and  materials;  and  carpenters  employed  by  the  defend- 
ants put  in  the  timbers  of  the  floors  and  some  of  those  required  to 
support  the  roof.  After  the  wall  had  been  so  completed  by  the 
masons  and  accepted  by  the  defendants,  it  fell,  and  cmshed  the 
building  and  property  upon  the  adjoining  lot  of  the  plaintiffs. 

There  was  evidence  tending  to  show  that  the  fall  of  the  wall 
was  occasioned  by  negligence  in  building  it  without  sufficient  stays 
or  supports,  or  in  building  it  in  such  cold  weather  that  the  mortar 
froze  as  soon  as  laid  and  was  afterward  softened  by  &  sudden  thaw. 
The  jury  were  instructed  that,  if  the  accident  was  caused  by  such 
negligence,  the  defendants  would  be  liable,  although  it  was  the 
negligence  of  the  masons  in  executing  their  contract  We  are  of 
opinion  that  this  instruction  was  sufficiently  favorable  to  the 
defendants. 

The  general  rule  of  law,  stated  by  Mr.  Justice  Blaokbubit  in 
delivering  the  unanimous  judgment  of  the  Court  of  ExchequcB 
Ohamber,  in  Fhtcher  v.  Rylands,  L.  R,  1  Ex.  265,  279,  affirmed  by 
Lord  Gaibks  and  Lord  Oranworth  in  the  House  of  Lords  in  the 
same  case,  L.  R.,  3  H.  L.  330,  339,  340,  and  approved  by  this  court 
in  Shipley  v.  Fifty  Associates,  106  Mass.  194, 198;  8.  c,  8  Am.  Bep^ 
318,  is  that  ''the  person,  who  for  his  own  purposes  brings  on 
his  lands  and  collects  and  keeps  there  any  thing  likely  to  do  mi&r 
chief  if  it  escapes,  must  keep  it  in  at  his  peril;  and,  if  he  does  not 
do  so,  is  prima  facie  answerable  for  all  the  damage  which  is  th^ 
natural  consequence  of  its  escape." 

This  rule  has  been  applied  to  dangerous  animals;  1  Hale's  P.  G. 
430;  Cox  V.  Burbridge,  13  G.  B.  (N.  S.)  430;  to  cesspools;  Tenani 
V.  Ooldwin,  1  Salk.  21,360;  s.  c,  2  Ld.  BayuL  1089,  and  6  Mod. 
311;  Ball  v.  Nye,  99  Mass.  582;  to  artificiaJ  reservoirs  of  water; 
FleUher  v.  RylandSy  above  cited;  Oray  y.  Harris,  107  Mass.  492; 
s.  c,  9  Am.  Bepb  61;  and  to  accumulations  of  snow  and  ice  upon  a 
building  by  reason  of  the  form  of  its  roof;  Shipley  v.  Fifty  Asso* 
dates,  above  cited. 

The  only  exceptions  to  the  liability,  which  have  been  judicially 

recognized,  are  in  case  of  the  plaintiff's  own  fault,  or  of  vis  fnajot, 

the  act  of  God,  or  the  acts  of  third  persons,  which  the  owner  had 

no  reason  to  anticipate.    Fletcher  v.  Rylands,  L.  R,  1  Ex.  280,  andl 
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L.  a,  3  H.  L.  340 ;  NichoU  v.  Marsland,  L.  R.,  10  Ex.  255,  and  % 
Ex.  D.  1  ;  Humphries  v.  Cousifis,  2  C.  P.  D.  239  ;  Mahoney  v.  Lib- 
bejfy  123  Mass.  20.  In  FleicJier  v.  Rylands  it  was  found  in  the 
case  stated,  that  ^'  for  the  selection  of  the  site,  and  for  the  plan- 
ning and  construction  of  the  reservoir,  it  was  necessary  that  the 
defendants  should  employ  an  engineer  and  contractors ;  and  they 
did  for  those  purposes  employ  a  competent  engineer  and  competent 
contractors,  by  whom  the  site  was  selected,  and  the  reservoir  plan- 
ned and  constructed  ;  on  the  part  of  the  defendants  themselves, 
there  was  no  personal  negligence  or  default  whatever  ;  but  reason- 
able and  proper  care  and  skill  were  not  exercised  by  the  persons 
they  employed,  to  provide  for  the  sufficiency  of  the  reservoir  to 
bear  the  pressure  of  water  which,  when  filled  to  the  height  pro- 
posed, it  would  have  to  bear."  And  it  was  unavailingly  argued  by 
Mr.  (afterward  Lord  Justice)  Mellish,  that  the  defendants  were  not 
liable  for  the  negligence  of  contractors  emplo/ed  by  theuL  L.  R.,  1 
Ex.  268,  269,  276. 

An  owner  of  land  has  the  same  duty  to  keep  on  his  own  land  a 
house  or  wall  built  thereon,  as  the  filth  in  his  cesspool,  or  the  water 
in  his  reservoir,  or  the  snow  and  ice  upon  his  roof.  His  duty  is,  in 
the  words  of  Baron  Parke,  ''  to  keep  it  in  such  a  state  that  his 
neighbor  may  not  be  injured  by  its  fall."  Chauniler  v.  Robinson^ 
4  Exch.  163,  170. 

-  In  Nichoh  v.  Marslandy  Baron  Bbamwell  said:  "  What  is  the  dif- 
ference between  a  reservoir  and  a  stack  of  chimneys  for  such  a  ques- 
tion as  this  ?  Here  the  defendant  stored  a  lot  of  water  for  her  own 
purposes  ;  in  the  case  of  the  chimneys  some  one  has  put  a  ton  of 
bricks  fifty  feet  high  for  his  own  purposes  ;  both  equally  harmless 
if  they  stay  where  placed,  and  equally  mischievous  if  they  do  not." 
*'  I  admit  that  it  is  not  a  question  of  negligence.  A  man  may  use  all 
care  to  keep  the  water  in,  or  the  stack  of  chimneys  standing,  but 
would  be  liable  if  through  any  defect,  though  latent,  the  water 
escaped  or  the  bricks  fell."  L.  R.,  10  Ex.  259, 260.  See,  also.  Tarry 
V.  Ashtauy  1  Q.  B.  D.  314 ;  Bower  v.  PeaUy  id.  321  ;  Gray  v.  Bos- 
ion  Oas-hgJU  (7o.,  114  Mass.  149 ;  8.  c,  19  Am.  Rep.  324 

The  present  case  does  not  require  us  to  decide  whether  it  is  more 
accurate  to  say  that  it  is  not  a  question  of  negligence  and  that  the 
defendant  is  liable  even  in  case  of  latent  defect ;  or  to  say  that  the 
fall  of  the  wall,  in  the  absence  of  proof  of  inevitable  accident  or  of 
the  wrongful  act  of  third  persons,  is  suflScient  evidence  of  negli- 
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genoe.  See  BdO  y.  Nye,  and  Shipley  t.  Fifty  Associaiee,  above 
cited ;  Kearney  y.  London  <6  Brighton  Railway,  L.  B.,  5  Q.  B.  411, 
aad  L.  R,  6  Q.  B.  759  ;  MuUen  v.  St.  John,  57  N.  Y.  567.  As  was 
weL  obeenred  by  Mr.  Jastice  Lush,  in  Tarry  y.  Aehton,  negligence 
18  a  relative  term,  depending  upon  the  question,  What  is  the  duty  of 
the  defendant  ?  1  Q.  B.  D.  318.  In  the  case  at  bar,  the  jury, 
under  the  instructions  given,  must  have  found  negligence,  either  in 
the  defendants  themselves  or  in  the  masons  employed  by  them  to 
build  the  wall. 

Assuming  that  the  relation  of  the  masons  to  the  defendants  was 
that  of  contractors,  the  former  alone  would  be  responsible  to  a  third 
person  for  any  injury  caused  by  their  negligence  in  a  matter  col- 
lateral to  the  contract,  as,  for  instance,  in  depositing  materials, 
handling  tools,  or  constructing  temporary  safeguards,  while  doing 
the  work ;  but  where  the  very  thing  contracted  to  be  done  is  im- 
properly done,  and  causes  the  mischief  upon  the  land  of  another, 
the  employer  is  responsible  for  it,  at  least  when  it  occurs  after  the 
•tmctaro  has  been  completed  to  his  acceptance.  Fletcher  v.  By^ 
lands,  above  cited  ;  Hole  v.  Stttingboume  £  Sheerness  Bailway^  6 
H.  ft  N.  488,  500  ;  Butler  v.  Hunter,  7  H.  &  N.  826,  833  ;  Hilliard 
V.  Riekardion,  3  Gray,  349,  353  ;  Chicago  v.  RohUns,  2  Black,  418, 
428 ;  OomiMre  v.  Hennessey,  112  Mass.  96  ;  BosweU  v.  Laird,  8  Oal. 
469,408. 

Tho  whole  wall,  when  completed  and  accepted,  was,  by  virtue  of 
the  indenture  between  the  defendants  and  the  plaintiffs,  owned  by 
flie  defendants  until  they  should  be  reimbursed  half  the  cost  of  it 
by  ttie  plaintifEs.  Richardson  v.  Thbey,  121  Mass.  457  ;  8.  c,  23 
Am.  Bep.  288.  For  the  injury  caused  to  property  on  the  adjoining 
land  by  the  falling  of  this  wall,  by  reason  of  its  defective  and  un- 
safe condition,  whether  owing  to  their  own  negligence  or  to  that  of 
the  maaoDS  who  had  built  it,  the  defendants  are  responsible. 

[Omiiting  a  point  at  evidenoe.] 

BxeqMons  overrMlsd. 
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PooB  y.  HunBOLDT  Ikbubavob  OoxPAinr. 

(tM  MMi.  flr4.) 

Lmiranee^what  conttUtUs§  oeoupaneif. 

A  poU<7  of  fire  insannoe  warranted  that  a  family  shonld  Uto  in  the  houe 
thiongfaont  the  /ear.  In  an  action  on  the  poliey,  it  appeared  that,at  the  time 
of  the  fire  and  for  some  time  preyiooB,  the  premises  were  ooenpied  only  by 
two  workmen,  who  ate  and  worked  elsewhere  during  the  day,  bat  kept  tiielr 
tmnks  and  elothing  in  the  hoose  and  slept  there  at  night.  Hdd,  that  this 
was  not  a  eompliance  with  the  warranty.    {Bee  ncU,  p,  880.) 

ACTION  on  a  policy  of  fire  insaranoe  on  a  hotel  The  policy 
contained  the  following  clause :  **  Warranted  a  famUy  to  live 
in  said  house  throughout  the  year.  At  the  time  of  the  fire  and 
for  about  a  month  pre^iouB  the  house  had  been  dosed  and  unoccu- 
pied, except  that  two  workmen  kept  their  trunks  and  clothing 
there,  and  slept  there  at  night,  eating  and  working  elsewhere  all 
the  day. 

The  defendant  asked  the  judge  to  give  the  following  rulings  : 
^  1.  The  occupation  of  the  premises  by  two  hired  men  in  the  plain- 
tiff's  employ,  who  took  their  meals  and  were  employed  during  the 
day  on  other  premises,  but  slept  in  the  insured  premises  by  night, 
was  not  such  an  occupation  of  the  premises  as  complied  with  the 
warranty  that  a  family  should  live  in  said  house.  2.  If  the  jury 
find  that  the  plaintiff  and  his  wife  and  children  were  not  living  at 
the  Oceanic  House  at  the  time  of  the  fire,  and  that  the  only  occu- 
pation of  said  house  was  by  two  laborers  sleeping  in  it  and  spending 
their  days  and  taking  their  meals  elsewhere,  such  occupation  would 
not  be  a  compliance  with  the  warranty  that  a  family  should  live 
in  the  house  throughout  the  year.  8.  Upon  all  the  eyidenoe  in 
the  case,  the  jury  would  not  be  warranted  in  finding  a  compliance 
with  the  warranty  that  a  family  should  live  in  the  house  through- 
out the  year.'' 

The  judge  instructed  the  jury  as  follows :  **  There  is  no  evidenoe 
from  which  the  jury  can  find  an  occupation  by  the  plaintiff  and 
his  fiunily ;  but  the  warranty  does  not  speak  of  any  particular 
family,  but  '  a  family,'  and  if  any  family  lived  there  throughout 
the  year,  it  would  be  a  compliance  with  the  warranty.    While  the 
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oommon  meaning  of  the  tenn  *  family/  as  ordinarily  nnderstood^ 
is  the  dwelling  together  of  those  of  the  same  lineage,  bound  to- 
gether by  ties  of  blood  or  marriage,  yet  another  definition  of  the 
term  '  family  'is  Hhe  dwelling  together  of  two  or  more  persons 
oollectively  in  a  house/  and  if  those  two  persons  dwelt,  resided 
and  abode  together,  in  this  house,  as  their  home,  they  constituted 
a  family  residing  there,  though  they  were  not  in  the  house  aU  of 
the  time  and  did  not  take  their  meals  in  the  house ;  and  the  jury 
are  to  say,  upon  the  definition  of  the  word  '  family,'  having  regard 
to  the  purposes  and  objects  of  the  stipulation  whether  there 
was  or  not  a  reasonably  substantial  compliance  with  the  warranty." 
The  plaintiff  had  a  verdict,  and  the  defendant  excepted. 

O.  Putnam,  Jt.  (  W.  O.  BusbM  with  him),  for  defendant 

B,  S.  Mansfield  (O,  A,  Somerhy  with  him),  for  plaintiff. 

Ambs,  J.  The  stipulation  that  a  family  should  live  in  the  house 
throughout  the  year  was  an  express  warranty,  and  without  its  literal! 
and  exact  fulfillment  the  policy  would  cease  to  be  binding  upon 
the  company.  Daniels  v.  Hudson  River  Lis.  Co.,  12  Gush.  416  ; 
Sayles  v.  North  Western  Ins.  Co.,  2  Gurtis,  610.  Its  natural  inter- 
pretation would  be  that  during  the  year  the  house  was  to  be  under 
that  kind  of  care  and  superrision  which  would  be  furnished  by  its 
ordinary  and  continuous  occupation  by  a  family  keeping  house  in 
it  and  making  it  their  home.  It  is  manifest  that  the  security 
against  fire,  furnished  by  such  a  use  of  the  house,  would  be  more 
effectual  than  the  occasional,  even  though  frequent^  visits  of  watch'^ 
toexL  If  the  insured  desired  nothing  more  than  that  two  watchmen 
should  sleep  in  the  house,  he  could  easily  have  had  such  a  provision 
inserted  in  the  policy.  Taking  the  word  '^  family  "  in  its  ordinary* 
and  popular  sense,  we  see  no  ground  for  holding  that  the  two  work- 
men who  slept  in  the  building  constituted  a  family  within  the 
meaning  of  the  policy.  They  were  two  laborers,  selected  from 
twelve  or  fourteen,  who  were  employed  by  the  plaintiff  in  hauling 
stone  and  lumber  at  another  part  of  the  island.  Their  occupation 
of  the  house  consisted  in  sleeping  every  night,  and  in  keeping 
their  trunks  and  clothing  in  one  of  the  rooms.  They  took  their 
meals  elsewhere,  and  went  the  rounds  every  night  with  a  dark 
lantern,  usually  visiting  the  house  at  about  bed  time,  and  leaving 
it  before  breakfast    That  is  to  say,  they  were  watchmen,  not  a 
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family.  We  think  therefore  that  the  defendant  was  entitled  to  the 
rulings  which  it  requested,  and  that  the  jury  were  not  justified  in 
finding  that  the  plaintiflF  had  complied  with  the  warranty. 

Exceptions  sustained, 

Non  BT  IBS  Rbpobtbl— In  Athworth  ▼.  BuOdert  MuhuU  Ifmaranee  Odl  (119  Mam. 
4a0),  17  Am.  Bep.  117,  it  wm  hOd  that  where  a  boose  is  onljiised  by  tlie  insured  and  his 
semuts  for  the  purpose  of  taking  their  meals  while  engaged  in  canying  on  acontiguoua 
fsrm«  and  the  bam  is  only  used  for  storing  hay,  such  house  and  bam  are  **  unoccupied  ** 
within  the  meaning  of  a  Are  policy.  '^Oocupancy,  ss  applied  to  sudibuUdlngs.  Implies  an 
actual  use  of  the  house  ss  a  dwelling  place,**  and  the  ordinary  use  of  a  bam  attached  to 
such  unoccupied  house.  See.  slso,  Alexatider  ▼.  Otrmania  Fire  In».  On.  <66N.  T.464), 
S  Am.  Bep.  ?«,  and  note,  79 ;  (Jummbm  t.  ^0r(eu2ttiral  /?w.  Go.  (07  N.  T.  990),  SB  Am. 
tteP-  lilt  and  note,  114 ;  FtanUn''  Im.  Co,  r,  SorrOM  (1  fiazt.  869),  96  Am.  Rep.  ISO ; 
Brownino  ▼.  Home  Iru.  Co.  (71  N.  T.  SOS),  97  Am.  Bep.  80 ;  WMtney  ▼.  Blaeft  Siver  Trm,  CV>., 
<int«,p.lie,tlieosse  of  asaw-milL  KeUhr,(^ney  Mutual  Fire  Ttu.  Ob.,  10  Allen,  998,  waa 
theosse  of  a  trip-hammer  Shop.  In  Paine  r.  AorkuUunU  Jim.  Gb.,  5  T.  ft  C.  (N.  T.)  019, 
apoUoy  upon  a  dwelling-house  contained  a  proviston  that  If  the  house  should  be**  left  un- 
occupied  without  giving  immediate  notice  to  the  company,  the  policy  should  cesse  and  be 
of  no  f6roe  and  effect**  It  was  held  that  the  ahsence  of  the  one  who  resided  In  the  house, 
without  notioe  to  the  company,  for  six  weeks,  although  he  ft«quently  returned  and  looked 
after  the  house,  and  the  ftaraiture  and  goods  all  remained  therein,  ayolded  thepoUoy.  Tba 
court  said  that  occupation  of  a  dwelling-house  Is  Uving  In  it,  not  mere  supervision  over  11^ 
and  whUe  a  person  need  not  Uve  in  it  ereiy  moment^  there  must  not  be  a  cessslkm  e( 
eecupancgr  tor  any  fionslderable  length  of  time.    See  Wood  on  Fire  laa,  f  89. 


DiOKBON  Y.  TTkited  Statbb. 

(I96  1fass.au 
IPitf— dMits  to  the  UnUed  States, 

A  dtlBen  of  Mtmiwrhpactts  made  hiawill  in  1882,oontalniiig  the  lollowlBg  pt^ 
▼iaion :  **  Wishing  to  oontribate  my  mite  toward  sappraasliig  the  rebellion 
and  restoring  the  Union,  I  give  and  devise  the  rest  and  reeidae  of  my  eatata 
to  the  United  States  of  America."  He  died  in  1876.  The  reaidae  oooaiated 
of  land  in  Maasachnaetta  and  Iowa,  and  of  personalty.  The  ezecntora  by 
consent  of  all  parties  interested  had  managed  the  lands  and  received  tha 
rente.  In  a  bill  filed  by  the  execntora  for  instmctions,  held,  (1)  that  the 
deyise  and  beqaest  was  absolote,  and'  the  anppresaion  of  the  rebellion 
before  the  death  of  the  testator  did  not  affect  it ;  (2)  there  being  nothing  in 
the  statnte  law  of  Massachusetts  prohibiting  a  devise  or  bequest  to  the 
United  States,  such  provision  was  valid,  and  in  the  abaenoe  of  evidenoe  the 
law  of  Iowa  was  presumed  to  be  the  same. 

BILL  in  eqaity  filed  by  exeoutors  of  John  Gardner  for  inBtrac- 
tiong  upon  the  validitj  and  effect  of  a  claoae  in  his  wilL 
The  will  wag  made  in  186:i;  he  died  in  1876.     The  daase  was  at 
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follows:  '^  Fifth,  wishing  to  contribute  my  mite  toward  suppress- 
ing the  rebellion  and  restoring  the  Union,  I  give  and  devise  the 
rest  and  residae  of  my  estate,  after  paying  the  donation  and  pro- 
viding for  the  payment  of  the  annnities  aforesaid,  to  the  United 
States  of  America." 

The  residae  of  the  estate  was  real  estate,  situated  in  this  Com- 
monwealth and  in  the  State  of  Iowa,  and  partly  personal  estate. 
The  plaintiih  had,  and  with  the  consent  of  all  the  parties  in  interest, 
managed  the  real  estate  and  collected  the  rents,  and  had  in  their 
hands  moneys  arising  from  such  rents,  for  which  it  was  their  duty 
to  account,  either  to  the  United  States  or  to  the  heirs  at  law.  A 
decree  was  entered  in  favor  of  the  United  States;  and  the  heirs  at 
law  appealed. 

• 

C.  C.  Ready  for  heirs  at  law.  1.  The  gift  to  the  United  States 
is  not  an  absolute  gift  The  gift  was  made  during  the  late  rebellion, 
and  its  purpose  is  expressed;  and  the  fact  that  this  expressed  pur- 
pose precedes  the  gift  itself  clearly  shows  that  the  gift  is  not  an 
absolute  gift  The  rebellion  was  suppressed  and  the  Union  restored 
more  than  ten  years  before  the  testator's  death;  and  of  this  the 
court  will  take  judicial  notice. 

In  all  cases  where  money  has  been  so  applied  to  the  public  debt, 
or  for  the  benefit  of  the  country,  the  testator  has  expressly  so 
applied  it  T/ieUusson  v.  Woodfardy  4  Yes.  227;  Mghiingats  v. 
Oauliumy  5  Hare,  484;  Newland  v.  Atiometf-Oeneraly  3  Meriv.  684; 
Ashion  ▼.  LangddUy  15  Jur.  868;  United  States  v.  FoXy  94  U.  S.  315. 

The  immediate  purpose  and  the  ultimate  object  of  the  testator 
having  been  fully  accomplished  long  before  his  death,  and  there 
being  no  expression  of  intention  to  apply  the  gift  to  any  other  pur- 
pose, or  to  make  it  absolute,  the  gift  fails,  and  the  residue  of  his 
estate  must  go  to  his  heirs  at  law.  In  re  Warden  TnistSy  L.  R.,  7 
Oh.  727. 

2.  The  right  to  dispose  of  property  by  last  will  and  testament  in 
this  State  is  not  absolute  and  unlimited.  Foedick  v.  Foedicky  6 
Allen,  41.  Article  9  of  the  Amendments  of  the  Constitution  of 
the  United  States  provides  that  ^^  the  enumeration  in  the  Constitu- 
tion of  certain  rights  shall  not  be  construed  to  deny  or  disparage 
others  retained  by  the  people.''  And  by  article  10,  'Hhe  powers 
not  delegated  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  respectively. 
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or  to  the  people.''  Among  the  enamerated  powers  of  the  TTnited 
States,  that  of  taking  by  devise  is  not  included,  and  snch  power 
oannot  be  implied.  See  argument  of  counsel  in  94  XT.  S.  319.  The 
#ight  of  the  government  to  take  land  by  grants  for  a  goyemmental 
purpose,  does  not  include  the  power  or  capacity  to  take  by  devise. 
Jachs&n  v.  Hammond^  2  Oai.  Gas.  337;  Auburn  7%eological  Semin^ 
ary  v.  Childs,  4  Pai.  419;  MeCartee  v.  Orphan  Asylum^  9  Oow.  437; 
Dawning  v.  Jfarshatt,  28  N.  Y.  866,  383,  385;  Levy  v.  Levy,  88  N. 
Y.  97,  122;  In  re  Fwfe  WiU,  62  N.  Y.  630,  538. 

'  0,  P.  Sanger  d  P.  Oummings,  for  United  States. 

Obay,  0.  J.  The  single  question  in  this  case  is  whether  the 
residuary  devise  and  bequest  to  the  TTnited  States  of  America  is 
valid;  and  upon  this  question,  after  full  examination  of  the  authori- 
ties cited  in  the  learned  argument  for  the  heirs  at  law  and  next  of 
kin,  we  can  have  no  doubt. 

*  The  introductory  clause  of  this  devise  and  bequest  merely 
Expresses  the  motive  of  the  testator,  and  in  no  way  defines  or  limits 
the  purposes  to  which  the  property  may  be  applied  by  the  devisee: 

In  England  bequests  for  the  benefit  of  the  country,  or  for  the 
pbjTment  of  the  National  debt,  have  always  been  held  valid.  New- 
land  V.  Atiorney-Oeneral,  3  Meriv.  684;  Nightingale  v.  Chulbum^  5 
Hare,  484,  and  2  Phillips,  594;  Aehton  v.  Langdale,  15  Jur.  868.- 
While  Massachusetts  was  an  English  Colony,  that  eminent  common 
lawyer,  Serjeant  Maynard,  gave  an  opinion  that  a  bequest  ''to  the 
public  use  of  the  country  of  New  England"  was  a  good  bequest 
1  Hutchinson's  Hist  Mass.  (2d  ed.)  101,  note. 

The  property  or  money  when  received  by  the  United  States 
Must  doubtless  be  applied  to  public  purposes  authorized  by  the 
iOonstitution  and  laws.  But  the  right  to  receive  money  or  property, 
voluntarily  contributed,  is  not  a  separate  power,  but  a  capacity 
belonging  to  the  United  States  as  a  body  politic  and  incident  to 
ihe  right  of  sovereignty,  and  to  which  may  be  applied  the  wordtf 
(ised  bv  eminent  judges  in  speaking  of  the  implied  capacity  of  the 
United  States  to  enter  into  contracts. 

Chief  Justice  Mabshall  said,  ''  The  TTnited  States  is  a  govern- 
ment, and  consequently,  a  body  politic  and  corporate,  capable  of 
attaining  the  objects  for  which  it  was  created,  by  the  means  which 
are  necessary  for  their  attainment     This  great  corporation  was 
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ordained  and  established  by  the  American  people,  and  endowed  by 
them  with  great  powers  for  important  purposes.  Its  powers  are 
nnqnestionably  limited;  bnt  while  within  those  limits,  it  is  a  per- 
fect gOTemment  as  any  other,  having  all  the  faculties  and  proper- 
ties belonging  to  a  government,  with  a  perfect  right  to  use  them 
freely,  in  order  to  accomplish  the  objects  of  its  institution.  It  will 
certainly  require  no  argument  to  prove  that  one  of  the  means  by 
which  some  of  these  objects  are  to  be  accomplished  is  wn tract; 
the  government,  therefore,  is  capable  of  contracting,  and  its  con- 
tracts may  be  made  in  the  name  of  the  United  States."  Untied 
States  v.  Maurice,  2  Brock.  96,  109. 

So  Mr.  Justice  Stobt,  delivering  the  judgment  of  the  Supreme 
Court  upon  the  question  **  whether  the  United  States  have,  in  their 
political  capacity,  a  right  to  enter  into  a  contract,  or  to  take  a  bond, 
in  cases  not  previously  provided  for  by  some  law,"  said,  ''  Upon 
full  consideration  of  this  subject,  we  are  of  opinion  that  the 
United  States  have  such  a  capacity  to  enter  into  contracts.  It  is, 
iB  our  opinion,  an  incident  to  the  general  right  of  8ov<  reignty;  and 
the  United  States,  bemg  a  body  politic,  may,  within  the  sphere  of 
the  constitutional  powers  confided  to  it,  and  through  the  instru- 
mentality of  the  proper  department  to  which  those  powers  are  con- 
fided, enter  into  contracts  not  prohibited  by  law,  and  appropriate 
to  the  just  exercise  of  those  powers. "  '*  To  adopt  a  different  princi- 
ple would  be  to  deny  the  ordinary  rights  of  sovereignty,  not  merely 
to  the  general  government,  but  even  to  the  State  governments, 
within  the  proper  sphere  of  their  own  powers,  unless  brought  into 
operation  by  express  legislation.  A  doctrine,  to  such  an  extent,  is 
not  known  to  this  court  as  ever  having  been  sanctioned  by  any 
judicial  tribunal."     United  States  v.  Tingey,  5  Pet  115,  128. 

In  later  cases,  these  views  have  been  repeatedly  confirmed,  and 
held  to  cov6r  the  taking  of  security  for  debts  to  the  United  States. 
United  States  v.  Bradley,  10  Pet.  343,  359  ;  United  States  v.  Linn, 
16  id.  290,  311 ;  Neilson  v.  Lagaw,  12  How.  98,  107,  108  ;  United 
States  V.  Hodson,  10  Wall.  395,  407,  408.  Upon  the  same  princi- 
ple, the  power  to  take  property  by  the  right  of  eminent  domain  for 
the  public  use  has  been  declared  by  the  Supreme  Court  to  exist  iu 
the  United  States,  not  by  virtue  of  any  express  grant  in  the  Con- 
stitution, but  as  an  inherent  attribute  of  sovereignty.  Kohl  v. 
United  States,  91  U.  S.  367. 

In  Cidton  v.  United  States,  11  How.  229,  231,  Mr.  Justice  Obibs 
Vol.  XXVIII  —  30 
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8aid,  '^  Every  sovereign  State  is  of  necessity  a  body  politic,  or  arti- 
ficial person,  and  as  such  capable  of  making  contracts  and  holding 
property,  both  real  and  personal/'  The  Smithsonian  lustitntion 
at  Washington  was  created  by  the  beqaest  of  an  Englishman, 
established  by  a  decree  of  Lord  Langdalb  as  Master  of  the  Rolls, 
and  accepted  by  act  of  Congress.  President  of  United  States  v. 
Drummond^  cited  in  Whicker  v.  Hume^  7  H.  L.  Cas.  124,  155  ;  TJ. 
S.  Stats.  Jnly  1, 1836 ;  August  10, 1846.  To  hold  that  the  supreme 
government  of  the  country,  vested  by  the  Constitution  with  the 
power  to  levy  and  collect  taxes  and  duties  to  pay  the  debts  and  pro- 
vide for  common  defense  and  general  welfare  of  the  United  States, 
and  to  borrow  money  on  the  credit  of  the  United  States,  and  capa- 
ble of  making  contracts  and  of  accepting  security  for  debts,  and 
in  case  of  necessity,  of  taking  private  property  by  the  right  of 
eminent  domain,  has  no  capacity  to  receive  a  voluntary  devise  or 
bequest,  is  a  conclusion  that  nothing  short  of  an  express  statute  or 
a  binding  judicial  decision  could  justify  us  in  adopting. 

The  decision  in  United  States  v.  Fox,  94  U.  S.  315,  affirming  a. 
c,  52  N.  T.  530,  by  which  it  was  held  that  a  devise  by  a  citisen  of 
New  York  of  real  estate  in  New  York  to  the  government  of  the 
United  States  was  void,  proceeded  upon  the  ground  that  the  law  of 
New  York  allowed  real  estate  to  be  devised  only  to  natural  persons 
and  to  corporations  established  by  the  legislature  of  that  State. 
That  decision  has  no  application  to  this  case.  The  statutes  of  this 
Commonwealth,  where  the  testator  had  his  domicile,  and  part  of  his 
real  estate  lay,  make  no  restriction  as  to  who  may  be  devisees  or 
legatees ;  and  there  is  no  evidence  before  us  that  any  such  restric- 
tion is  made  by  the  law  of  Iowa,  where  the  rest  of  the  real  estate 
is  situated.  Gten.  Stats.,  ch.  92,  §§  1, 2 ;  Jackson  v.  FhittipSy  14  Allen, 
539,  552,  589,  591 ;  Fellows  v.  Miner,  119  Mass.  541  ;  Lorings  v. 
Marsh,  6  Wall  337,  355 ;  Ould  v.  Washington  Hospital,  95  U.  S. 
303. 

We  have  had  some  hesitation  in  expressing  an  opinion  upon  the 
validity  of  this  devise  so  far  as  it  aflFects  rents  of  real  estate,  with 
which  executors  ordinarily  have  no  concern,  and  derived  in  part 
from  lands  situated  in  another  State.  But  as  it  appears  that  the 
executors,  acting  for  the  benefit  of  the  estate  and  by  the  consent 
of  all  parties  in  interest,  have  managed  and  received  the  rents  of 
the  lands  there  as  well  as  of  the  lands  here,  they  are  obliged,  under 
the  laws  of  this  Commonwealth,  to  account  in  its  courts  for  all  the 
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vents  80  reoeiyed.  Oen.  Stats.  >  ch.  98>  §  8  ;  Brooks  y.  Jackson^  ante, 
807.  The  sam  reoeiyed  by  them  for  snoh  rents  being  snbject  to 
our  jarisdietion,  we  oannot  ayoid  the  daty  of  expressing  an  opinion 
on  Uie  yalidity  of  the  whole  deyise  upon  whioh  the  right  to  saoh 
ivnts  depends. 


Natioval  Psmbxbion  Bank  y.  Pobxbb. 

OM  Umm.  888D 
AeUan  —  promiuorif  note  — JMionalhonk  aspurehamr, 

A  Natioiial  bank,  baling  porebaaed  a  promisaorynote  from  an  indoraee,  bwmght 
an  aetion  thereon  in  its  own  name  against  an  indoraer;  AM,  that  the  aetioa^ 
waa  maintainable,  wbetber  the  bank  was  by  law  anthoriied  tu  aoqaize  title 
to  notea  by  pnrehase  or  or  not. 

ACTION  OD  a  promissory  note.  The  plaintiff,  a  National  bank, 
purchased  the  note  from  an  indorsee.  The  defendant  asked 
the  judge  to  rule  that  the  plaintiff  had.  no  power  or  authority, 
under  the  IT.  S.  Stats,  of  June  3,  1864,  g§  6,  8,  30, 39,  and  the  XT. 
a  Bey.  Stats.,  §§  885,  3407,  5133-6,  5197,  to  purchase  the  note  in 
suit)  and  therefore  had  no  title  to  the  note.  The  judge  declined  so 
to  rule,  and  ordered  a  yerdiot  for  the  plaintiff.  The  defendant 
excepted. 

L,  W.  HowMy  for  defendant. 

D.  Saunders  d  C.  O.  Saunders^  for  plaintiff. 

Lord,  J.  The  plaintiff  bank  brings  this  action  against  the 
defendant  as  the  indorser  of  a  promissory  note.  The  note  is  in 
the  possession  of  the  bank  as  the  holder  of  it.  The  defense  is, 
that  the  plaintiff  purchased  the  note  of  one  Benyon ;  that  the 
plaintiff  is  a  National  bank  ;  that  a  National  bank  has  no  author- 
ity to  buy  a  promissory  note;  that  the  purchase  of  it  was  therefore 
uUra  vires;  and  the  conclusion  of  law  which  the  defendant  claims 
to  be  the  legal  result  of  these  facts  is  that  no  action  can  be  main- 
tained upon  the  note  by  the  bank.  It  is  important  that  we  do  not 
confuse  our  ideas  by  the  use  of  words,  and  it  is  therefore  necessary 
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to  defcermine  what  is  the  exact  contract  in  suit.  The  contract  is  in 
writing.  In  form  it  is  a  negotiable  promissory  note.  Its  legal  efCect 
is  an  absolnfce  agreement  on  the  part  of  the  maker  to  pay  to  the 
payee,  or  to  any  indorsee  of  the  instramenty  a  sum  certain  on  a  day 
certain ;  while  it  is  also  a  conditional  promise,  on  the  part  of  tbe 
indorser  to  the  indorsee,  to  pay  the  same  sum  npon  the  default  of 
the  maker  and  due  notice  to  himself.  In  this  case  it  is  conceded 
that  such  condition  has  been  performed  or  waived,  so  that  the 
promise  of  the  indorser  has  become  absolute.  On  these  points 
there  is  no  controTersy.  The  contraei  therefore^  in' itself,  is  one 
which  may  lawfully  exist  between  these  parties.  It  is  the  precise 
contract  which  exists  between  the  parties  to  every  note  discounted 
by  a  bank  in  the  ordinary  course  of  banking  business  which  National 
banks  are  authorized  to  transact.  No  claim  is  made  that  the  prom- 
ise was  not  made  upon  full  consideration  ;  or  that  any  fraud  was 
practiced  upon  taij  party  to  the  contract ;  or  that  it  has  been  paid; 
or  that  any  equities  exist  between  the  maker  or  any  indorser  and 
the  holder;  or  that  under  the  form  of  lawful  contract,  was  con- 
cealed any  usurious  device  ;  so  that  the  contract  in  itself  has  no 
taint  of  usury,  of  fraud  or  of  illegality. 

What  is  the  contract  which  it  is  said  is  uUra  vires  t  Not  the 
contract  in  suit,  but  another  contract,  to  wit,  the  contract  with 
Benyon,  who  is  not  in  any  sense  a  party  to  the  contract  in  suit; 
nor  is  it  necessary  to  the  maintenance  of  this  action  to  connect  him= 
with  it.  The  contract  with  Benyon,  assuming  such  a  contract  to 
have  been  made,  and,  for  the  purposes  of  this  discussion,  assuming 
it  to  have  been  ultra  vtres,  is  not  executory;  this  suit  is  not  to 
enforce  it ;  but  it  has  been  fully  and  completely  executed.  It  is 
true  that  the  contract  with  Benyon  was  one  of  which  the  contract 
in  suit  was  the  subject-matter.  The  question  then  arises,  can  a 
party  to  a  contract  in  itself  lawful,  and  into  which  all  the  parties 
to  it  had  authority  to  enter,  be  made  null  or  be  incapable  of  enforce^ 
ment,  because  the  plaintiff  has  entered  into  and  fully  performed, 
with  another  and  totally  distinct  party,  a  contract  in  reference  to 
it  which  was  unauthorized,  even  though  by  such  contract  he  becomes 
a  party  to  the  contract  in  suit  ? 

There  is  nothing  of  mystery  or  of  sanctity  in  the  use  of  the  words 
of  a  dead  language,  uUra  vires  ;  and  although  it  is  a  concise  and 
convenient  form  by  which  to  indicate  the  unauthorized  action  <A 
arti6cial  persons  with  limited  pt>wer8.  still  it  is  :i.«  applicable  to  indi- 
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Tidaal  as  to  corporate  action.  An  illegal  act  of  an  individual  is  as 
really  uUra  vir$8  as  the  ananthorised  act  of  a  corporation.  We  A6 
not  see  in  what  respect  there  is  any  difference^  in  legal  effect, 
between  the  obtaining  of  a  note  by  an  individnal  and  by  a  corpora- 
tion,  if  it  be  obtained  wrongfully. 

Applying  the  mle  to  a  natnral  person,  woald  it  be  a  defense^  by 
a  maker  of  an  unpaid  promissory  note,  to  prove  that  the  plaintiff 
obtained  the  note  in  a  fraudulent  bargain  ?  or  that  the  plaintiff 
took  it  from  one  not  a  party  to  it,  in  payment  for  intoxicating 
liquors  illegally  sold  P  or  that  he  took  it  from  a  third  person  in 
discharge  of  a  gaming  debt,  or  in  any  transaction  in  which  the  per* 
son  had  no  right  to  be  engaged  P  These  are  all  oases  in  which  the 
party  would  acquire  his  title  by  transactions  beyond  his  authority. 
These  are  questions  which,  under  the  law  of  this  Oommonwealth»' 
it  is  not  necessary  to  decide  or  consider. 

In  this  Commonwealth,  it  is  not  necessary  that  the  plaintiff  in  « 
suit  upon  a  promissory  note  should  have  the  legal  title  or  benefi* 
dal  interest  in  the  note,  nor  indeed  that  he  should  have  any  title 
or  any  interest  in  it.  Adjudications  of  this  point,  commencing 
with  Little  v.  Oftrtdn,  9  Mass.  423,  are  scattered  through  more  than 
a  hundred  succeeding  volumes  of  reports,  embracing  a  period  of 
about  seventy  years,  have  been  unquestioned  during  all  that  time, 
and  are  daily  recognized  as  the  law  of  the  Common  wealth.  In 
Littie  V.  Obrtefif  this  very  question  of  uUra  vires  was  raised  by  the 
defendant,  and  both  the  questions,  whether  a  contract  with  a  cor- 
poration was  ultra  vires,  and  whether  a  plaintiff  having  no  title 
could  sue,  were  raised  and  elaborately  argued  for  the  defendant^  by 
Mr.  Story,  who  afterward  and  for  so  long  a  time  adorned  the  bench 
of  the  Supreme  Oourt  of  the  United  States.  The  cause  was  argued 
before  that  eminent  magistrate.  Chief  Justice  Parsons,  and  his 
distinguished  associates,  Justices  Sbwall  and  Pabkbb.  In  an- 
nouncing the  decision,  the  court  uses  this  suggestive  language : 
**  Whether,  for  this  misbehavior  of  the  corporation,  the  government 
might  not  seize  their  franchises,  upon  due  process,  is  a  question  not 
now  before  us."  In  Chester  Glass  Oo.y.  Dewey ,  16  Mass.  94,  there 
was  a  claim  for  goods  sold  and  delivered  to  the  defendant,  and 
among  other  defenses  was  the  defense  that  the  sale  of  the  goods  was 
uUra  vires;  that  by  its  charter,  the  plidntifl  corporation  was  pro- 
hibited from  engaging  in  such  trade ;  and  in  addition,  it  was  also 
contended  that  the  corporation  never  legally  organized,  and  there* 
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fore  had  no  ezisfcenoe  as  such.  As  to  the  last  objection,  it  was  said 
that,  even  if  it  existed,  it  would  not  be  open  to  a  member  of  the 
corporation,  which  had  been  in  operation  defaciOy  doing  business 
for  a  nnmber  of  years.  In  relation  to  the  claim  that  the  sale  of 
goods  was  uUra  vires.  Chief  Justice  Pabkeb,  after  expressing  a  con- 
viction that  the  sale  as  made  was  not  a  violation  of  the  spirit  and  in- 
tention of  the  act  of  incorporation,  adds,  "  bnt  the  legislature  maj 
enforce  the  prohibition,  by  causing  the  charter  to  be  revoked,  when 
they  shall  determine  that  it  has  been  abused."  Without  deeming 
it  necessary  to  decide  that  these  two  cases  are  authority  for  saying 
that  it  is  not  open  to  an  individual  to  raise  the  question  whether  a 
collateral  act  of  a  corporation  is  within  its  corporate  power,  it  will 
be  found,  when  that  question  is  directly  presented,  that  there  are 
many  decisions  of  courts  which  tend  to  that  result 

In  this  Commonwealth,  the  only  questions  which  are  involved 
are,  First,  Has  the  plaintiff  legal  capacity  to  sue?  Second,  Is  the 
plaintiff  the  holder  of  the  negotiable  note  declared  on?  On  neither 
of  these  questions  can  there  in  this  case  be  any  doubt.  Even  if  it 
were  necessary  to  show  that  the  contract  was  one  which  the  plain- 
tiff is  competent  to  hold,  then  as  we  have  already  seen,  the  con- 
tract is  such  a  one;  and  the  fact  that  the  holder  became  possessed 
of  it  in  the  manner  claimed  is  a  wholly  immaterial  fact  To  illus- 
trate further  the  fact  that  it  is  not  necessary  that  the  plaintiff  bank 
be  the  owner  of  the  note  in  order  that  an  action  may  be  maintained 
upon  it,  suppose  that  this  note  had  been  discounted  in  the  ordinary 
course  of  business,  and  the  bank  had  filled  the  blank  indorsement, 
as  at  any  time  it  had  authority  to  do,  and  as  before  judgment  is 
entered  it  is  proper  to  do,  by  writing  over  the  indorser's  name  the 
words ''  Pay  the  within  to  the  National  Pemberton  Bank,"  and 
under  its  authority  to  negotiate  the  note,  had  transferred  it»  with- 
out indorsement,  for  its  full  value,  to  a  third  party.  Such  third- 
party  could  maintain  an  action  upon  it  in  the  name  of  the  present 
plaintiff,  although  the  present  plaintiff  has  no  interest  in  it  Sup- 
pose, for  the  sake  of  argument,  that  the  plaintiff  is  not  the  bona 
fide  holder  of  the  note,  within  the  meaning  of  that  phrase  when 
used  in  law  in  relation  to  the  holder  of  a  negotiable  promissory 
note,  what  would  be  the  result  of  such  admission?  Simply  this, 
that  any  defense  might  be  made  to  the  note  which  could  be  made 
between  any  of  the  parties  to  it,  as  between  one  another;  nothing 
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more.  Bnt  in  this  case  there  are  no  equities  which  coald  be  pleaded 
to  the  notes  in  the  hands  of  any  party. 

If  the  act  of  purchase  was  wholly  unauthorized,  the  utmost  legal 
effect  is  that  the  transaction  was  wholly  void,  and  Benyon  is  still 
the  owner  of  the  note.  What  then?  The  most  that  could  bd 
claimed  is,  that  the  bank  receives  the  payment  of  it  in  trust  for 
the  real  holder;  precisely  as  it  would,  if  it  had  recovered  the 
amount,  as  in  the  case  above  supposed,  after  it  had  sold  the  note  to 
a  third  person.  With  the  equities  between  such  parties,  this  defend- 
ant has  no  concern. 

It  is  said  that,  if  this  be  the  correct  view  of  the  law,  the  statute 
in  relation  to  usurious  contracts  would  be  nullified;  that  a  bank 
could  say  to  a  customer,  ^*  We  cannot  discount  this  note,  bnt  we 
will  buy  it,''  and  thereupon  does  buy  it,  at  a  rate  at  which  they 
▼ere  not  authorized  to  discount  it,  and  thus  avoid  the  penalty  of 
usury.  Such  result  by  no  means  follows.  If,  in  this  case,  the  inter- 
Tention  of  Benyon  were  a  mere  device  for  the  purpose  of  obtaining,  as 
between  the  original  parties  to  the  note,  a  loan  of  money  at  a  usurious 
rate  of  interest,  the  question  presented  would  be  a  very  different  one. 
There  is  here  no  such  claim  or  pretense.  The  amount  given  for  the 
note  was  the  face  of  the  note  less  the  legal  interest  from  the  time  of 
the  alleged  purchase  to  the  maturity  of  the  note.  There  are,  how- 
ever, other  appropriate  considerations  in  such  case.  The  suit  then 
must  be  between  the  parties  to  a  wrongful  contract  still  executory; 
and  whether  in  such  case,  the  plaintiff  would  not  be  estopped  to 
deny  that  such  contract  arose  in  any  other  mode  than  by  discount, 
we  need  not  discuss.  It  is  quite  sufficient  to  deal  with  questions  as 
they  arise,  without  speculating  upon  what  would  be  the  legal  effect 
of  a  totally  different  condition  of  &cts. 

Two  cases  have  arisen  in  Minnesota;  one  in  1876,  Farmers  S 
MmAanietf  Bank  (a  State  bank)  v.  Baldtoin^  the  other  in  1877,  First 
NicUumat  Bank  of  Rochester  (which  was  a  National  bank)  v.  Pier- 
son,  in  each  of  which  it  was  decided  that  the  plaintiff  could  not 
lecoTer  upon  a  promissory  note  purchased  by  it,  because  such  pur- 
chase was  uUra  vires,  and  consequently  conferred  no  title  to  the 
note.  If  we  accept  the  result  of  these  decisions,  there  is  nothing 
m  either  of  them  in  conflict  with  these  views.  By  the  law  of  Min- 
neeota^  no  action  can  be  maintained  upon  a  chose  in  action,  except 
by  the  real  owner;  and  as  will  be  seen  by  reference  to  those  decis- 
Jons  rafpeotively,  the  question  which  the  court  passed  upon  was 
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whether  the  plaintiff  acquired  a  title  to  the  note  in  suit  In  Far- 
mers S  Mechanics'  Bank  v.  Baldwin,  the  discussion  of  the  subject 
by  the  court  is  thus  opened:  "  Inasmuch  as  the  ownership  of  the 
note  by  plaintiff  is  put  in  issue  by  the  pleadings,  the  question  nee* 
essarily  arises  whether  the  plaintiff  had  the  corporate  power  to 
make  the  purchase  in  the  manner  it  did,  and  whether,  by  such 
alleged  purchase,  it  acquired  any  title  which  it  could  enforce  against 
either  the  maker,  or  Baldwin  the  indorser."  And  the  oondnding 
paragraph  of  the  opinion  commences  thus:  ^'  Having  no  corporate 
capacity  to  make  the  contract  of  purchase,  the  plaintiff  neyer 
acquired  any  title  to  the  note  in  suit/'  23  Minn.  198.  In  Firsi 
Naiiondl  Bank  of  Rochester  t.  Pierson,  the  ruling  of  the  court 
below,  which  came  before  the  Supreme  Court  for  revision,  as  quoted 
by  the  judge  who  delivered  the  opinion,  was  **  that  the  plaintiff,  a 
National  bank  corporation,  had  no  authority  to  purchase  or  traffic 
in  promissory  notes  as  choses  in  action,  and  did  not  in  law  acquire, 
by  the  supposed  purchase,  any  title  to  the  note  in  question,  and 
cannot  recover  upon  it  in  this  action."  The  judge  then,  having 
previously  referred  to  the  fact  found  by  the  court  below,  that  the 
plaintiff  purchased  the  note,  proceeds:  ''Upon  the  fact  as  thus 
found,  it  will  be  seen  that  the  only  question  presented  is,  whether 
a  National  bank,  created,"  etc.,  ^'  is  authorized  to  deal  or  traffic  in 
promissory  notes,  as  a  species  of  personal  property,  or  to  acquire 
any  title  to  such  paper  by  a  purchase."  24  Minn.  It  appears 
therefore  that  in  those  cases  the  only  question  raised  was  the  question 
of  title  to  the  notes  in  the  plaintiff ;  and  that  question,  as  we  have 
seen,  is  in  this  Commonwealth  wholly  immaterial;  for  we  have  no 
such  statute  as  the  statute  of  Minnesota,  requiring  a  suit  to  be 
brought  in  the  name  of  the  real  owner  of  a  chose  in  action,  and  it 
is  the  established  law  that  the  holder  of  a  negotiable  promissory 
note  may  bring  suit  upon  it,  whether  in  law  or  in  taot  he  be  or  be 
not  the  real  owner  of  it 

In  Rohrer  v.  7k$rriUy  4  Minn.  407,  the  defense  to  an  action  on  a 
promissory  note  was  that  the  plaintiff  was  not  the  owner  of  the 
note,  but  had  disposed  of  it  to  a  third  person  in  fraad  of  creditors. 
The  court  say  that  the  fact  that  the  plaintiff  had  disposed  of  the 
note  to  a  third  person  is  a  complete  defense  to  the  action,  and  add 
that  it  is  no  concern  of  the  defendant  whether  that  disposition  was 
fraudulent  or  not ;  as  he  had  not  paid  the  note,  but  owed  it,  it  was 
not  a  matter  for  him  to  inquire  by  what  arrangement  it  went  inta 
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the  hands  of  a  third  party ;  the  actual  transfer  was  to  him  a  per- 
fect defense  ;  and  the  coort  cannot  avoid  suggesting  the  incougru^ 
ity  of  the  claim  of  the  defendant  that  the  title  of  the  third  party 
was  fraadnlently  obtained,  which,  if  competent,  would  simply  show^- 
that  such  transfer  passed  no  title,  and  that  the  suit  was  properly* 
btougfat  in  the  name  of  the  plaintifF,  who  would  be  the  real  owner 
in  such  case. 

We  are  therefore  of  opinion  that  there  was  no  error  in  the  refusal  | 

of  the  presiding  justice  to  rule  as  requested  by  the  defendant's  conn-  j 

sel.    The  ruling  asked  was,  upon  the  facts  of  the  case,  a  wholly  \ 

immaterial  one,  upon  which  the  court  was  not  called  upon  to  make  | 

any  raling.  ^ 


MiiOiiKBK  ▼.  Pratt. 

OMllMB.STi.) 

GNilrMl -^  morrM  «90man --- Mmdllf . 

A  eoBtiaol  mide  In  Maine  by  a  married  woman  domiciled  In  Biaaeaehnsettr^ 
and  valid  In  Maine  bat  invalid  in  Maaaachosetts  for  oovertore  when  made, 
will  raslain  an  aetion  in  Bfaaeaehnaetta,  sach  oontracta  being  valid  in  Bfaasa- 
diuaetto  at  the  time  of  the  attempted  enforcement,  although^the  contract  waa 
made  bj  letter  sent  by  her  from  Biaeeachasetts  to  the  other  partj  in  Maine. 

ACTION  on  contract  The  plaintiffs  resided  and  did  business  at 
Portland,  Me^  under  the  name  of  Deering,  Millikin  &  Oa. 
The  defendant  was  the  wife  of  Daniel  Pratt,  and  resided  with  het. 
husband  in  Massachusetts,  where  he  did  business.  In  1870,  he 
asked  credit  of  the  plaintiffs,  and  they  requiring  a  guaranty,  he 
procured  the  following  from  his  wife  :  '*  Portland,  January  29, 1870.. 
In  consideration  of  one  dollar  paid  by  Deering,  Millikin  &  Go., 
receipt  of  which  is  hereby  acknowledged,  I  guarantee  the  payment 
to  them  by  Daniel  Pratt  of  the  sum  of  five  hundred  dollars,  from 
time  to  time  as  he  may  want —  this  to  be  a  oontinumg  guaranty. 
Surah  A.  Pratt" 

The  defendant  executed  this  at  her  home  in  Massachusetts,  and 
there  delivered  it  to  her  husband,  who  sent  it  by  mail  from  Massa- 
chusetts to  the  plaintifb  in  Portland ;  and  the  plaintifh  received  it 
from  the  poet-office  in  Portland  early  in  February,  1870. 
Vol.  XXVIII  —  81 
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The  plftintifb  snbaeqnently  sold  and  delivered  goods  to  Daniel 
and  charged  the  same  to  him,  relying  apon  the  guaranty.  The  one 
dollar  mentioned  in  the  guaranty  was  not  paid,  and  the  only  con- 
iideration  moving  to  the  defendant  therefor  was  the  giving  of  credit 
by  the  plaintiffs  to  her  husband.  The  other  tacts  appear  in  the 
opinion.    The  defendant  had  judgment  and  the  plaintLOs  appealed. 

W.  W.  Rte$,  for  plaintifEs. 

W.  &  Stearns  d  J.  H.  Buttery  for  defendant 

Gray,  0.  J.  The  general  rule  is  that  the  validity  of  a  contract 
is  to  be  determined  by  the  law  of  the  State  in  which  it  is  made ; 
if  it  is  valid  there,  it  is  deemed  valid  everywhere,  and  will  sustain 
an  action  in  the  courts  of  a  State  whose  laws  do  not  permit  such  a 
contract  Scudder  v.  Union  National  Banky  91  U.  S.  406.  Even  a 
contract  expressly  prohibited  by  the  statutes  of  the  State  in  which 
the  suit  is  brought,  if  not  in  itself  immoral,  is  not  necessarily  nor 
osually  deemed  so  invalid  that  the  comity  of  the  State,  as  adminis- 
tered by  its  courts,  will  refuse  to  entertain  an  action  on  such  a 
contract  made  by  one  of  its  own  citizens  abroad  in  a  State  the  laws 
of  which  permit  it  Greenwood  v.  Ourtts,  6  Mass.  358 ;  M^Intyre 
w.  Parks,  3  Mete  207. 

.  If  the  contract  is  completed  in  another  State,  it  makes  no  differ- 
ence in  principle  whether  the  citisen  of  this  State  goes  in  person, 
or  sends  an  agent,  or  writes  a  letter,  across  the  bonndaxy  line 
between  the  two  Stetes.  As  was  said  by  Lord  Lykdh0B8T,  **  If  I^ 
residing  in  England,  send  down  my  agent  to  Scotland,  and  he 
ihakes  contracts  for  me  there,  it  is  the  same  as  if  I  myself  went 
there  and  made  theuL"  Pattison  v.  MiUs,  1  Dow.  &  CI.  342,  363. 
So  if  a  person,  residmg  in  this  State,  signs  and  transmits,  either  by 
a  messenger  or  through  the  post-office,  to  a  person  in  another  State, 
a  written  contract,  which  requires  no  special  forms  or  solemnities 
in  its  execution,  and  no  signature  of  the  person  to  whom  it  is 
addressed,  and  is  assented  to  and  acted  on  by  him  there,  the  con- 
tract IS  made  there,  just  as  if  the  writer  personally  took  the  exe- 
cuted contract  into  the  other  State,  or  wrote  and  signed  it  there; 
and  it  is  no  objection  to  the  maintenance  of  an  action  thereon  here, 
that  such  a  contract  is  prohibited  by  the  law  of  this  Oommon- 
wealth.    itlniyre  v.  Parks,  above  cited. 

The  guaranty,  bearing  date  at  Portland,  in  the  State  of  Maine, 
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was  execated  by  the  defendant,  a  married  woman,  haying  her  home 
in  this  Gommonwealth,  as  collateral  security  for  the  liability  of  her 
hnsband  for  goods  sold  by  the  plaintiffs  to  him,  and  was  sent  by 
her  through  him  by  mail  to  the  plaintiffs  at  Portland.  The  sales 
of  the  goods  ordered  by  him  from  the  plaintiffs  at  Portland,  and 
there  delivered  by  them  to  him,  in  person,  or  to  a  carrier  for  him« 
were  made  in  the  State  of  Maine.  Orcutt  y.  Nehon^  1  Gray,  536  ; 
Klin€  y.  Bakery  99  Mass.  263.  The  contract  between  the  defendant 
and  the  plaintiffs  was  complete  when  the,  guaranty  had  been 
receiyed  and  acted  on  by  them  at  Portland,  and  not  before.  Jwrdan 
y.  Dobtinsy  122  Mass.  168 ;  &  a,  23  Am.  Rep.  805.  It  must,  there- 
fore, be  treated  as  made  and  to  be  performed  in  the  State  of  Maine. 

The  law  of  Maine  authorized  a  married  woman  to  bind  herself  by 
any  contract  as  if  she  were  unmarried.  Stat  of  Maine  of  1866,  ch. 
52 ;  Mayo  y.  ffutchtnmm^  57  Me.  546.  The  law  of  Massachusetts, 
as  then  existing,  did  not  allow  her  to  enter  into  a  contract  as  surety 
or  for  the  accommodation  of  her  hnsband  or  of  any  third  person. 
Gen.  Stats.,  ch.  108,  §  3 ;  Nourse  y.  Henshaw,  123  Mass.  96.  Since 
the  making  of  the  contract  sued  on,  and  before  the  bringing  of  this; 
action,  the  law  of  this  Commonwealth  has  been  changed,  so  as  to 
enable  married  women  to  make  such  contracts.  Stat  1874,  ch.  184 ; 
Major  y.  HolmeSy  124  Mass.  108 ;  Kenworthy  y.  Sawyer,  ante,  28. 

The  question  therefore  is,  whether  a  contract  made  in  another: 
State  by  a  married  woman  domiciled  here,  which  a  married  woman 
was  not  at  the  time  capable  of  making  under  the  law  of  this 
Common  wealth,  but  was  then  allowed  by  the  law  of  that  State  to 
make,  and  which  she  could  now  lawfully  make  in  this  Common- 
wealth, will  sustain  an  action  against  her  in  our  courts. 

It  has  been  often  stated  by  commentators  that  the  law  of  the  dom- 
icile, regulating  the  capacity  of  a  person,  accompanies  and  goyerns 
the  person  eyerywhere.  But  this  statement,  in  modem  times  at 
least,  is  subject  to  many  qualifications  ;  and  the  opinions  of  foreign 
jurists  upon  the  subject,  the  principal  of  which  are  collected  in 
the  treatises  of  Mr.  Justice  Story  and  of  Dr.  Francis  Wharton  on  ■ 
the  Conflict  of  Laws,  are  too  yarying  and  contradictory  to  control 
the  general  current  of  the  English  and  American  authorities  in 
favor  of  holding  that  a  contract,  which  by  the  law  of  the  place  is 
recognized  as  lawfully  made  by  a  capable  person,  is  yalid  eyery- 
where, although  the  person  would  not,  under  the  law  of  his  dom* 
leile,  be  deemed  capable  of  making  it 
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Two  cases  in  tho  time  of  Lord  Habdwiokb  have  been  sometimes 
supposed  to  sustain  the  opposite  view.     The  first  is  Sx  parte  Lewwy 
1  Ves.  Sen.  2298,  decided  in  the  Coart  of  Chancery  in  1749,  in  which 
a  petition,  under  the   Stat  of  4  Qeo.  II,  ch.  10,  that  a  lunatic  heir 
of  a  mortagee  might  be  directed  to  convey  to  the  mortgagor,   was 
granted  by  Lord  Habdwicke,  on  the  ground  of  ^  there  having 
been  a  proceeding  before  a  proper  jurisdiction,  the  Senate  of  Ham- 
burg, where  he  resided,  upon  which  he  was  found  nan  compos,  and 
a  curator  or  guardi^   appointed  for  him  and  his  affairs,   which 
proceeding  the  court  was  obliged  to  take  notice  of. "    But  the 
foreign  adjudication  was  thus  taken  notice  of  as  competent  evidence 
of  the  lunacy  only ;  and  that  the  authority  of  the  foreign  guardian- 
was  not  recognised  as  extending  to  England  is  evident  from  the 
fact  that  the  conveyance  prayed  for  and  ordered  was  from  the 
lunatic  himsell     The  other  is  Morrison^s  case,  in  the  House  of 
Lords  in  1750,  for  a  long  time  principally  known  in  England  and 
America  by  the  imperfect  and  conflicting  statements  of  counsel 
arguendo  in   Sill  v.  Worstoiek,   1  H.  BL  677,  682 ;  but  in  which, 
as  the  Scotch  books  of  reports  show,   the  decision  really  was  that 
a  committee,  appointed  in  England,  of  a  lunatic  residing  there, 
could  not  sue  in  Scotland  upon  a  debt  due  him,  but  that,  upon  ob- 
taining a  power  of  attorney  from  the  lunatic,  they  might  maintain 
a  suit  in  Scotland  in  his  name ;  and  Lord  Habdwiokb  said  that 
the  law  would  be  the  same  in  England — evidently  meaning,  as 
appears  by  his  own  statement  afterward,  that  the  same  rule  would 
prevail  in  England  in  the  case  of  a  foreigner  who  had  been  declared 
a  lunatic,  and  as  such  put  under  guardianship  in  the  country  of 
his  domicile.    Morison's  Diet  Dec.  4595 ;  1  Cr.  &  Stew.  454,  459  ; 
Thome  Ys  WaikinSf  2  Yes.  Sen.  35,  37«    Both  those  cases,  there- 
fore, rightly  understood,   are  in  exact  accordance  with  the  later 
decisions,  by  which  it  is  now  settled  in  Oreat  Britain  and  in  the 
United  States*  that  the  appointment  of  a  guardian  of  an  in&nt  or 
lunatic  in  one  State  or  country  gives  him  no  authority  and  has  no 
effect  in  another,  except  so  far  as  it  may  influence  the  discretion  of 
the  courts  of  the  latter,  in  the  exercise  of  their  own  independent 
jurisdiction,  to  appoint  the  same  person  guardian,  or  to  decree  the 
custody  of  the  ward  to  him.  Bz  parte  Waikins,  2  Yes.  Sen.  470 ;  In 
re  Houstoun,  1  Buss.  312;  Johnstone  v.  Beattie,  10  CI.  &  Fin.  42;  Ouart 
v.  Bute,  9  H.  L.  Cas.  440 ;  8.  o.,  4  Macq.  1;  Nugent  v.  Vsttora,  L.  B., 
S  Eq.  704;  Woodworth  v.  Spring,  4  Allen,  321;  Story's  Oonfl.,  g  499. 


SEPTEMBER  TERM,  187&  245 

MilUkeD  ▼.  Pratt. 

Lord  ELDONy  when  Chief  Jastioe  of  the  Common  Pleas,  and 
Chief  Jnstice  Kbnt  and  his  associates  in  the  Supreme  Coart  of 
New  York,  held  that  the  question  whether  an  infant  was  liable 
to  an  action  in  the  courts  of  his  domicile,  upon  a  contract  made  by 
him  in  a  foreign  country,  depended  upon  the  question  whether  by 
the  law  of  that  country  sudh  a  contract  bound  an  infant.  Mak  V. 
RoberiSy  3  Esp.  163  ;  Thompson  y.  Ketchamy  8  Johns.  189. 

Mr.  Westlake,  who  wrote  in  1858,  after  citing  the  decision  of 
Lord  Eldon,  well  observed,  ^'  That  there  is  not  more  authority  on 
the  subject  may  be  referred  to  its  not  haying  been  questioned  ; ''  and 
summed  up  the  law  of  England  thus  :  '^  While  the  English  law  re- 
mains as  it  is,  it  must,  on  principle,  be  taken  as  excluding,  in  the  case 
of  transactions  haying  their  seat  here,  not  only  a  foreign  age 
of  majority,  but  also  all  foreign  determination  of  status  or 
capacity,  whether  made  by  law  or  by  judicial  act,  since  no 
diflFerenoe  can  be  established  between  the  cases,  nor  does  any 
exist  on  the  continent. "  **  The  validity  of  a  contract  made  out  of 
England,  with  regard  to  the  personal  capacity  of  the  contractor, 
will  be  referred  in  our  courts  to  the  lex  loci  contractus  ;  that  is, 
not  to  its  particular  provisions  on  the  capacity  of  its  domiciled 
subjects,  but  m  this  sense,  that,  if  good  where  made,  the  contract 
will  be  held  good  here,  and  conversely. "  Westlake's  Private 
International  Law,  §§  401,  402,  404. 

In  a  recent  case.  Lord  Romilly,  M.  B.,  held  that  a  legacy 
bequeathed  by  one  domiciled  in  England  to  a  boy  domiciled  with 
his  father  in  Hamburgh,  by  the  law  of  which  boys  do  not  become 
of  age  until  twenty-two,  and  the  father  is  entitled  as  guardian  to 
receive  a  legacy  bequeathed  to  an  infant,  might  be  paid  to  the  boy 
at  his  coming  of  age  by  the  law  of  England,  although  still  a  minor 
by  the  law  of  his  domicile,  and  in  the  meanwhile  must  be  dealt 
with  as  an  infant's  l^aoy.  In  re  Hellmann^s  Willy  L.  R,  2  Eq. 
363. 

The  Supreme  Court  of  Louisiana,  in  two  cases  which  have  long 
been  considered  leading  authorities,  strongly  asserted  the  doctrine 
that  a  person  was  bound  by  a  contract  which  he  was  capable  by  the 
law  of  the  place,  though  not  by  the  law  of  his  own  domicile,  of 
making,  as,  for  instance,  in  the  case  of  a  contract  made  by  a  person 
over  twenty-one  and  under  twenty-five  years  of  age,  in  a  State  whose 
laws  aathoriaed  contracts  to  be  made  at  twenty-one,  whereas  oy  the 
laws  of  his  domicile  he  was  incapable  of  contracting  under  twenty- 
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five.  Baldwin  v.  Gray,  4  Mart.  (N.  S.)  192, 193 ;  Saul  y.  Hi9  Ored- 
tiers,  5  i<L  569,  597.  The  same  doctrine  was  recognized  as  well 
settled  in  Andrews  t.  His  Creditors,  11  La.  464,  476. 

In  other  cases  of  less  note  in  that  State,  -the  qaestion  of  personal 
capacity  was  indeed  spoken  of  as  governed  by  the  law  of  the 
domicile.  Le  Breton  ▼.  Nouchet,  3  Mart  60, 70 ;  Barrera  y.  Alpuenie, 
6  Mart  (N.  S.)  69,  70 ;  Gamier  v.  Poydras,  13  La.  177,  182.  But 
in  none  of  them  was  the  statement  necessary  to  the  decision.  In 
Le  Breton  ▼.  Nouchet,  the  point  adjudged  was,  that  where  a  man  and 
woman  domiciled  in  Louisiana  (by  the  law  of  which  the  wife  retains 
her  separate  property)  were  married,  with  the  intention  of  return- 
ing to  Louisiana,  in  the  Mississippi  territory'  (where  the  rule  of 
the  common  law  prevailed  by  which  the  wife's  personal  property 
became  her  husband's),  the  law  of  Louisiana,  in  which  the  parties 
intended  to  continue  to  reside,  governed  the  rights  in  the  wife's 
property ;  and  the  further  expression  of  an  opinion  that  the  rule 
would  be  the  same  if  the  parties  intended  to  remain  in  the  Missis* 
sippi  territory  was  purely  obiter  dictum,  and  can  hardly  be  recon- 
ciled with  later  decisions  of  the  same  court.  Oale  v.  Davis,  4  Mart 
645;  Saul  t.  His  Creditors,  5  Mart  (N.  S.)  569.  See,  also,  Read  y. 
Barh,  12  Oray,  423.  In  Barrera  v.  Alpuente,  the  case  was  discussed  in 
ttie  opinion  upon  the  hypothesis  that  the  capacity  to  receive  a  legacy 
was  governed  by  the  law  of  the  domicile;  but  the  same  result  would 
have  followed  from  holding  that  it  was  governed  by  the  law  of  the 
place  where  the  right  accrued  and  was  sought  to  be  enforced.  In 
Oarnier  v.  Poydras,  the  decision  turned  on  the  validity  of  a  power 
of  attorney  executed  and  a  judicial  authorization  given  in  France, 
wher^  the  husband  and  wife  had  always  resided. 

In  Greenwood  v.  Curtis,  Chief  Justice  Pabsons  said,  ''  By  the 
common  law,  upon  principles  of  National  comity,  a  contract  made 
in  a  foreign  place,  and  to  be  there  executed,  if  valid  by  the  laws  of 
that  place,  may  be  legitimate  git>nnd  of  action  in  the  courts  of  this 
State  :  although  such  contract  may  not  be  valid  by  our  laws,  or  sren 
may  be  prohibited  to  our  citizens; "  and  that  the  Chief  Justice 
considered  this  rule  as  extending  to  questions  of  capacity  is  evident 
(h>m  his  subsequent  illustration  of  a  marriage  contracted  abroad 
between  persons  prohibited  to  intermarry  by  the  law  of  the  domicila 
6  Mass.  377-379.  The  validity  of  such  marriages  (except  in  sase 
of  polygamy,  or  of  marriages  incestuous  according  to  the  general 
opinion  of  Christendom)  has  been  repeatedly  aflOirmed  in  this  Com- 
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monwealth.  Medway  v.  Needhamy  16  Mass.  157 ;  Sutton  v.  WarreUy 
10  Meic.  451 ;  CommonweaUh  ▼.  Lane,  113  Mass.  458. 

The  recent  decision  in  Sottomayor  v.  De  BarroSy  3  P.  D.  1,  by 
which  Lords  Justices  James,  Baggallay  and  Gottok,  without 
referring  to  any  of  the  cases  that  we  have  cited,  and  reversing  the 
judgment  of  Sir  Robert  Phillimorb  in  2  P.D.  81,  held  that  a  mar- 
riage in  England  between  first  cousins,  Portuguese  subjects,  resident 
in  England,  who  by  the  law  of  Portugal  were  incapable  of  intermar- 
rying except  by  a  Papal  dispensation,  was  therefore  null  and  void 
in  England,  is  utterly  opposed  to  our  law ;  and  consequently  the 
dictum  of  Lord  Justice  Conoir:  **  It  is  a  well-recognized  princi- 
ple of  law  that  the  question  of  personal  capacity  to  enter  into  any 
contract  is  to  be  decided  by  the  law  of  domicile,"  is  entitled  to  little 
weight  here. 

It  is  true  that  there  are  reasons  of  public  policy  for  upholding 
the  validity  of  marriages,  that  are  not  applicable  to  ordinary  con- 
tracts ;  but  a  greater  disregard  of  the  lex  domicilii  can  hardly  be 
suggested,  than  in  the  recognition  of  the  validity  of  a  marriage 
contracted  in  another  State,  which  is  not  authorized  by  the  law  of 
the  domicile,  and  which  permanently  affectjs  the  relations  and  the 
rights  of  two  citizens  and  of  others  to  be  bom. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Conflict  of  Laws,, 
after  elaborate  consideration  of  the  authorities,  arrives  at  the  con- 
clusion that  **  in  regard  to  questions  of  minority  or  majority,  com- 
petency or  incompetency  to  marry,  incapacities  incident  to  cover- 
ture,  guardianship,  emancipation,  and  other  personal  qualities  and 
disabilities,  the  law  of  the  domicile  of  birth,  or  the  law  of  any 
other  acquired  and  fixed  domicile,  is  not  generally  to  govern,  but 
the  lex  loci  contractus  aut  actUsy  the  law  of  the  place  where  the 
contract  is  made,  or  the  act  done ; "  or,  as  he  elsewhere  sums  it 
up,  **  although  foreign  jurists  generally  hold  that  the  law  of  the 
domicile  ought  to  govern  in  regard  to  the  capacity  of  persons  to 
contract ;  yet  the  common  law  holds  a  different  doctrine,  namely 
that  the  lex  loci  contractual  is  to  govern.''  Story's  Confl.,  §§  103, 241. 
So  Chancellor  Kent,  although  in  some  passages  of  the  text  of  his 
Commentaries  he  seems  to  incline  to  the  doctrine  of  the  civilians, 
yet  in  the  notes  afterward  added  unequivocally  concurs  in  the  con- 
elusion  of  Mr.  Justice  Story.  2  Kent's  Com.  233,  note,  458,  459 
and  note. 

In  Pearl  t.  HaneborougK  9  Humph.  426,  the  rule  was  carried  so 
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far  as  to  hold  that,  where  a  married  woman  domiciled  with  her  hmh 
band  in  the  State  of  Misdasippi,  bj  the  law  of  which  a  porchase  by 
a  married  woman  was  valid  and  the  property  purchased  went  to  her 
:fleparate  use,  bought  personal  property  in  Tennessee,  by  the  law  of 
which  married  women  were  incapable  of  contracting,  the  contract 
of  purchase  was  void  and  could  not  be  enforced  in  Tennessee. 
:Some  authorities,  on  the  other  hand,  would  uphold  a  contract  made 
by  a  party  capable  by  the  law  of  his  domicile  although 
incapable  by  the  law  of  the  place  of  the  contract.  In  re 
ffellmann's  Will,  and  Saul  v.  His  Creditors,  above  cited.  Bur 
that  alternative  is  not  here  presented.  In  Hill  v.  Pine  River  Bank\ 
45  N.  H.  300,  the  contract  was  made  in  the  State  of  the  woman's 
domicile,  so  that  the  question  before  us  did  not  arise  and  was  not 
considered. 

.  The  principal  reasons  on  which  continental  jurists  have  main- 
tained that  personal  laws  of  the  domicile,  affecting  the  status  and 
capacity  of  aJl  inhabitants  of  a  particular  class,  bind  them  wherever 
they  may  go,  appear  to  have  been  that  each  State  has  the  rightful 
^ower  of  regulating  the  status  and  condition  of  its  subjects,  and 
being  best  acquainted  with  the  circumstances  of  climate,  race, 
character,  manners  and  customs,  can  best  judge  at  what  age  young 
persons  begin  to  act  for  themselves,  and  whether  and  how  far  mar- 
ried women  may  act  independently  of  their  husbands  ;  that  laws 
limiting  the  capacity  of  infants  or  of  married  women  are  intended 
for  their  protection,  and  cannot  therefore  be  dispensed  with  by 
their  agreement;  that  all  civilized  States  recognize  the  incapacity 
of  infants  and  married  women;  and  that  a  person,  dealing  with 
either,  ordinarily  has  notice,  by  the  apparant  age  or  sex,  that  the 
person  is  likely  to  be  of  a  class  whom  the  laws  protect,  and  is  thus 
put  upon  inquiry  how  far,  by  the  law  of  the  domicile  of  the  person, 
the  protection  extends. 

On  the  other  hand,  it  is  only  by  the  comity  of  other  States  that 
Jaws  can  operate  beyond  the  limit  of  the  State  that  makes  them.  In 
the  great  majority  of  cases,  especially  in  this  country,  where  it  is  so 
•common  to  travel,  or  to  transact  business  throuj^  agents,  or  to 
correspond  by  letter,  from  one  State  to  another,  it  is  more  just,  as 
well  as  more  convenient,  to  have  regard  to  the  law  of  the  place  of 
the  contract,  as  a  uniform  rule  operating  on  all  contracts  of  the 
same  kind,  and  which  the  contracting  parties  may  be  presumed  to 
have  in   contemplation    when    making  their  contracts,    than    to 
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reqaire  them  at  their  peril  to  know  the  domicile  of  those  with  whom 
they  deal,  and  to  ascertain  the  law  of  that  domicile,  howeyer  remote, 
which  in  many  cases  could  not  be  done  without  such  delay  as  would 
greatly  cripple  the  power  of  contracting  abroad  at  all. 

As  the  law  of  another  Staite  can  neither  operate  nor  be  executed 
in  this  State  by  its  own  force,  but  only  by  the  comity  of  this  State, 
its  operation  and  eniforcement  here  maybe  restricted  by  positive 
prohibition  of  statute.  A  State  may  always  by  express  enactment 
protect  itself  from  being  obliged  to  enforce  in  its  courts  contracts 
made  abroad  by  its  citizens,  which  are  not  authorized  by  its  own 
laws.  Under  the  French  code,  for  instance,  which  enacts  that  the 
laws  regulating  the  status  and  capacity  of  persons,  shall  bin,d 
French  subjects,  even  when  living  in  a  foreign  country,  a  French 
court  cannot  enforce  a  contract  made  by  a  Frenchman  abroad, 
which  he  is  incapable  of  making  by  the  law  of  France.  See  West- 
lake,  §§  399>  400. 

It  is  possible,  also,  that  in  a  State  where  the  common  law  pre- 
vailed in  full  force,  by  which  a  married  woman  was  deemed  incik- 
pable  of  binding  herself  by  any  contract  whatever,  it  might  be 
inferred  that  such  an  utter  incapacity,  lasting  throughout  the  joint 
lives  of  husband  and  wife,  must  be  considered  as  so  fixed  by  the 
settled  policy  of  the  State,  for  the  protection  of  its  own  citizens, 
that  it  could  not  be  held  by  the  courts  of  that  State  to  yield  to  the 
law  of  another  State  in  which  she  might  undertake  to  contract 

But  it  is  not  true  at  the  present  day  that  all  ciyilized  States 
feoognize  the  absolute  incapacity  of  married  women  to  make  con- 
tracts. The  tendency  of  modern  legislation  is  to  enlarge  their 
capacity  in  this  respect,  and  in  many  States  they  have  nearly  or 
quite  the  same  powers  as  if  unmarried.  In  Massachusetts,  even 
at  the  time  of  the  making  of  the  contract  in  question,  a  married 
woman  was  vested  by  statute  with  a  very  extensive  power  to  carry 
on  business  by  herself,  and  to  bind  herself  by  contracts  with  regard 
to  her  own  property,  business  and  earnings  ;  and  before  the  bring- 
ing of  the  present  action,  the  power  had  been  extended  so  as  to 
include  the  making  of  all  kinds  of  contracts,  with  any  person  but 
her  husband,  as  if  she  were  unmarried.  There  is  therefore  no 
reason  of  public  policy  which  should  prevent  the  maintenance  of 
this  action.  . 

Judgmeni  for  the  plaintiffs.   < 
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Allbk  t.  Woodabd. 

(WMaflB.400.) 
MfrtffOffe^permfuU  er  real  ^principal  and  mretjf^eoBaierai  $etmiig, 

A  mortgage  of  land  to  the  grantee  and  bis  helm,  deecribing  it  b j  metes  ami 
bounds, "  with  the  factorr  baildings  standing  thereon,  with  the  water-wheel, 
shafting,  belting,  machinery,  tools  and  fiitures,  contained  in  said  baildinga," 
and  containing  the  osoal  covenants  and  habendum*  is  a  mortgage  onl  j  of 
real  estate. 

A  pajee  of  a  note,  signed  bj  a  principal  and  a  mretj^  and  secured  bj  a  moitU 
gage  of  land  from  the  principal,  may  maintain  an  action  on  the  note  againal 
the  surety,  without  first  resorting  to  the  security. 

ACTION  on  a  promissory  note  made  by  Mnnson  and  the  defend- 
ant to  the  order  of  the  plain ti£F.    The  defendant  had  judg- 
ment on  an  agreed  case.    The  facts  appear  in  the  opinion. 

O.  M.  Steams  A  0.  (7.  Oonant,  for  plaintiff. 
A.  De  Woolf{D.  Aiken  with  him),  for  defendant 

Lord,  J.  Two  questions  have  been  argned  in  this  case.  The  first 
is,  it  being  agreed  that  the  defendant  was  known  by  the  plaintiff  to 
have  signed  the  note  in  sait  as  sarety  for  one  Mnnson,  whether  the 
plaintiff  had  not  by  his  own  neglect  permitted  certain  secnnties, 
given  by  Mnnson  to  him  at  the  inception  of  the  note,  to  be  so  lost 
and  rendered  unavailable  to  himself  or  to  the  defendant,  as  surety 
for  Mnnson,  as  to  entitle  the  defendant  to  have  deducted  from  the 
amount  of  his  liability  the  value  of  such  securities  so  said  to  be 
lost 

The  ground  upon  which  the  defendant  bases  his  claim  is  this: 
Mnnson  gave  to  the  plaintiff,  as  additional  security,  a  mortgage  of 
a  parcel  of  land,  describing  it  by  metes  and  bounds,  ''containing 
about  six  acres,  more  or  less,  with  the  factory  buildings  standing 
thereon,  with  the  water-wheel,  shafting,  belting,  machinery,  tools 
and  fixtures,  contained  in  said  buildings,  to  have  and  to  hold 
to  him,  his  heirs  and  assigns.  *'  This  mortgage  was  duly  re- 
corded in  the  registry  of  deeds,  and  nowhere  else.  The  defendant 
contend 9  that  it  was  a  mortgage  of  personal  property  as  well  as  of 
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real  estate^  and  should  have  been  recorded  in  the  office  of  the  clerk 
of  the  town,  as  a  mortgage  of  personal  property  ;  that  the  personal 
property  referred  to  in  the  mortgage  was  subsequently  mortgaged 
to  another  party  as  personal  property ;  and  that  such  mort^Age 
was  properly  recorded,  and  the  mortgagee  was  entitled  to,  and  did 
sell  such  personal  property,  by  means  of  which  the  defendant  was 
deprived  of  the  benefit  of  it  in  the  reduction  of  his  note;  and  that, 
if  he  pays  the  note,  he  cannot  now  be  subrogated  to  the  rights  of 
the  plaintiff  in  such  property. 

The  question,  therefore,  first  presented  is,  whether  or  not  this 
instrument  is  a  mortgage  of  personal  property.  To  determine  this, 
it  is  proper  to  look  at  the  entire  contents  of  the  instrument  Tak- 
ing the  entire  instrument,  it  will  be  seen  that  in  form  and  substance 
it  is  a  mortgage  of  real  estate,  that  it  is  a  grant  to  the  grantee  and 
his  heirs,  and  that  it  contains  covenants,  not  personal  only,  but 
covenants  which  run  with  the  land,  with  the  usual  habendum  in  con- 
veyances of  real  estate.  So  far,  therefore,  as  the  form  is  concerned, 
it  is  that  of  a  deed  of  real  estate.  It  becomes  necessary,  then,  to 
inquire  whether  there  is  any  language  in  the  instrument  which 
indicates  that  the  parties  intend  to  make  the  instrument  an  instru- 
ment of  conveyance  of  personal  property,  in  addition  to  the  plain, 
obvious  and  primary  purpose  of  a  conveyance  of  real  estate  in  mort- 
gage- 
In  order  to  determine  this  question  correctly,  it  is  necessary  to 

look  with  care  at  the  precise  language  used  that  we  may  see  whether 
it  is  the  natural  and  apt  language  to  describe  all  such  property  as 
passes  with  the  land,  or  whether  it  is  intended  to  incorporate  into 
the  well-known  form  of  conveyance  another  new  and  substantial 
contract  between  the  parties,  of  a  different  character.  The  words  used 
are,  **  with  the  factory  buildings  thereon  standing,  with  the  water- 
wheel,  shafting,  belting,  machinery,  tools  and  fixtures,  contained  in 
said  building.''  There  is  no  word  used  in  this  description  which 
may  not  of  itself,  taken  alone,  describe  personal  estate.  But  in  the 
connection  in  which  used,  it  would  be  scarcely  less  than  absurd  to 
say  that  the  word  ''  buildings"  was  a  description  of  personal  chat- 
tels ;  and  the  same  is  true  of  the  word  "  fixtures,''  which  are  the 
first  and  the  last  words  used  in  the  description  of  articles  claimed 
to  be  personal  property.  Some  of  the  other  words  used  may,  in 
their  ordinary  signification,  when  standing  alone,  be  descriptive 
of  personal  property  ;  but  it  would  be  an  extraordinary  use  of  Ian- 
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gnage  to  speak  of  a  *^  factory  building  with  the  water-wheel "  as 
personal  property.  "Shafting,"  possibly,  and  "belting,"  "ma- 
chinery," and  "  tools,"  if  used  withont  reference  to  their  position, 
might  convey  the  idea  that  they  were  chattels  ;  bat  while  taken 
independently,  and  without  any  relation  to  their  situation,  they 
might  so  be  deemed  chattels,  yet  every  one  of  the  words  is  a  word 
which  may  properly  be  used  to  signify  a  part  of  the  realty,  as  well 
as  the  words  "buildings,"  " water-wheel,"  and  "fixtures."  The 
term  "  fixtures "  has  a  meaning  which  is  well  understood  between 
grantor  and  grantee,  which  is  different  from  its  meaning  as 
used  between  lessor  and  lessee.  We  are,  therefore,  to  take  the 
entire  instrument  together,  and  determine  from  its  terms  what 
j>roperty  passed  by  the  deed  between  the  parties.  And  we  are  satis- 
fied that  the  parties  intended  to  convey,  and  did  ;onvey>  only  such 
articles  as  were  a  part  of,  or  attached  to,  the  realty,  and  which, 
from  their  situation  and  use,  would  be  deemed  to  be,  as  between 
grantor  and  grantee,  connected  with  the  realty.  We  have  no  doubt 
that  "shafting,"  "belting,"  **  machinery,"  and  "  tools," can  be  so 
attach  Oil  to,  and  be  a  part  of  the  realty,  when,  by  the  connection  in 
which  they  are  used,  such  is  shown  to  be  the  purpose  and  intention 
of  the  parties.  We  have  no  description  of  the  articles  named,  nor 
how  they  were  connected  with,  or  attached  to,  the  realty ;  and 
in  the  absence  of  all  evidence  upon  that  subject,  and  taking  into 
view  the  instrument  in  which  they  are  used,  and  the  manner  in 
which  they  are  introduced  into  that  instrument,  we  think  that  the 
whole  instrument,  taken  together,  is  simply  a  conveyance  of  real 
estate,  with  all  such  fixtures  as,  between  grantor  and  grantee,  might 
pass  as  parcel  of  the  realty  ;  that  it  neither  conveys,  nor  purports 
to  convey,  any  of  those  instruments  which  are  used  by  the  hand, 
and  which  are  not  in  any  sense  connected  with  the  realty. 

In  this  view  of  the  case,  the  instrument  is  in  no  sense  a  chattel 
mortgage,  but  simply  a  mortgage  of  the  realty,  with  such  articles 
as  are  attached  to  it  in  such  manner  as  to  be  properly  fixtures.  It 
follows,  of  course,  that  it  was  neither  the  duty  of  the  mortgagee  to 
cause  the  instrument  to  be  recorded  as  a  chattel  mortgage,  nor 
would  it  have  been  proper  for  him,  upon  any  facts  shown  in  the 
case,  so  to  do.  There  was,  therefore,  no  negligence  on  the  part  of 
the  plaintiff,  by  which  defendant  lost  any  right 

The  other  question  relates  to  the  land  mortgaged.  At  the  time 
the  mortgage   was  given,  there  was  an  outstanding  power-of-sale 
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mortgage,  executed  by  Munson  on  April  10,  I8669  to  one  Felton. 
That  mortgager  was  assigned  to  the  plain  tifF  after  the  mortgage 
before  referred  to  was  made  to  him.  And  as  the  facts  find,  he  sold 
the  mortgaged  property  in  accordance  with  the  power  of  sale,  for 
the  amount  due  on  the  mortgage  note,  and  the  expenses  of  sale. 

It  is  agreed  that  the  description  of  the  land  in  the  mortgage  deed 
to  Felton,  which  refers  to  and  adopts  the  description  of  the  land 
in  a  mortgage  from  Mnnson  to  Metcalf,  recorded  in  the  registry  of 
deeds,  ''to  which  reference  is  hereby  made  for  description,'*  is 
erroneoos,  by  reason  of  the  omission  of  one  of  the  courses;  and  that 
the  description  cannot  be  applied  to  the  land. 

It  is  not  necessary  for  us  to  determine  whether,  taking  the  entire 
description  together,  there  is  not  sufficient  to  identify  the  premises 
intended  to  be  conveyed.  Nor  is  it  necessary  to  determine  whether 
such  deed  might,  by  proper  proceedings,  be  reformed,  so  as  to 
express  the  real  contract  of  the  parties  ;  nor  to  determine  whethet 
it  is  absolutely  void.  If,  in  the  mortgage  to  the  plaintiff,  there  was 
described  any  land  which  was  not  described  in  the  mortgage  to 
Felton,  and  which  this  plaintiff  would  be  entitled  to  hold  notwith- 
standing that  mortgage,  or  if  the  mortgage  to  Felton  was  absolutely 
▼oid,  so  that  the  plaintiff  took  the  whole  title  to  the  land  under 
his  mortgage,  or  a  title  to  a  portion  of  it  not  coyered  by  the  mort- 
gage to  Felton,  the  land  still  remains,  and  without  regard  to  his 
security  upon  that  land,  the  plaintiff  has  the  right  to  demand  pay- 
ment of  his  note  of  the  defendant.  If  there  is  collateral  security 
in  whole  or  in  part  which  may  properly  be  applied  to  the  payment 
of  the  note  in  suit,  the  right  of  the  defendant  to  be  subrogated  to 
the  rights  of  the  plaintiff,  in  relation  to  such  security,  is  in  no 
manner  affected  by  the  decision  of  this  suit. 

The  result,  therefore,  is  that  the  plaintiff  is  entitled  to  lecover 
the  full  amount  of  the  note,  and  it  is  for  the  defendant  to  deter- 
mine whether,  in  law  or  in  equity,  he  has  any  rights  which  may  be 
oiade  awlaUo  to  him  imder  the  mortgage  to  the  plaintiff. 

Judgmmtfof  theplaintif. 
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Bbowit  t.  Fbsvoh. 

(W  Mm*.  410.) 

A  will  direeted  the  execnton  to  nee  their  Jadgment  as  to  investing  thoeitnle, 
at  the  eame  time  recommending  keeping  one-half  in  real  estate.  When 
defendant  was  appointed  trustee,  more  tlian  half  the  fond  was  inrested  in 
government  bonds,  and  none  in  real  estate.  He  sold  the  bonds  and  in- 
vested the  greater  part  in  nilroad  bonds  at  elghtj-five  per  cent  of  th^rpar 
valae,  and  the  promissorj  note  of  an  individual  secnred  by  each  bonds.  He 
was  an  experienced  bank  officer,  and  took  advice  as  to  the  investment.  The 
railroad  was  a  line  of  135  miles  in  Vermont,  fcMining  part  of  n  contiaaoas 
line  from  Portland  to  Ogdensbargh,  and  the  bonds  were  secnred  bj  mort- 
gage on  the  franchises  and  property  of  three  railroad  corporations  oat  of 
Massachnsetts,  and  were  selling  at  from  80  to  90  per  cent  of  their  par  vmlne. 
The  roads  were  managed  by  reputable  men,  and  the  bonds  were  regarded 
as  an  excellent  investment.  Sabseqaently  the  bonds  greatly  depreciated . 
HM,  that  defendant  was  not  diaigeable  with  the  h 


APPEAL  from  a  probate  decree  allowing  defendants  acoounts  aa 
trustee  under  the  will  of  James  Dimmick,  objection  being  made 
to  certain  of  the  investments  by  the  trustee.  These  were  approved 
by  the  probate  court    The  facts  sufBciently  appear  in  the  opinion* 

J7.  Morris  dt  A.  M,  Ccpeland,  for  appellant.  1.  The  tmstee 
should  have  reasonably  regarded  the  recommendation  of  the  tes- 
tator to  keep  at  least  one-half  of  the  ftmds  invested  on  mortgage  of 
unincumbered  real  estate.  Harvard  College  v.  Amory,  9  Pick. 
446, 462 ;  Perry  on  Trusts,  §  452. 

2.  A  trustee  is  bound  to  act  in  good  faith,  and  exercise  a  sound 
discretion,  in  his  investments  of  the  trust  property.  DogU  v.  Blake, 
2  Sch.  &  Lef.  23C;  Clark  v.  Garfiddy  8  Allen,  427;  KtmboU  v«  Rdd^ 
ing,  11  Fos.  352;  Freeman  v.  Cook,  6  Ired.  Eq.  373.  He  failed  to 
exercise  such  discretion  when  he  sold  government  bonds  and  in- 
vested the  proceeds  in  railroad  bonds.  Mortimore  v.  Mortimore,  4 
De  6.  &  J.  472  ;  Willis  on  Trustees,  125, 184.  Investing  in  bonds 
of  an  unfinished  railroad  is  but  an  adventure  ;  and  is  contrary  to 
the  plain  duty  of  a  trustee.  Kimball  v.  Reding,  ubi  supra  ;  Prai^s 
Appeals,  34  Penn.  St.  100. 
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jr.  P.  KnawUon  S  S.  &  Taft,  for  appellee. 

Obat,  C.  J.  In  the  leading  caae  of  Harvard  College  t.  Amory^ 
9  Pick.  446y  the  testator  directed  his  trnstees  to  lend  the  tmst  f  and 
upon  ample  and  sufficient  secarity,  '*  or  to  inyest  the  same  in  safe 
and  prodactiye  stock,  either  in  the  public  funds,  bank  shares  or 
other  stock,  according  to  their  best  judgment  and  discretion,  hereby 
enjoining  on  them  particular  care  and  attention  in  the  choice  of 
funds  and  in  the  punctual  collection  of  the  dividends,  interests 
and  profits  thereof,  and  authorizing  them  to  sell  out,  re-inyest  and 
change  the  said  loans  and  stocks  from  time  to  time  as  the  safety 
and  interest  of  said  trust  fund  may  in  their  judgment  require.^'  The 
court,  in  a  thoroughly  considered  opinion,  delivered  by  Mr.  Justice. 
Putnam,  held  that  the  trustees  were  authorized  to  invest  in  stocks 
of  manufacturing  corporations  or  incorporated  insurance  compa-t 
nies ;  and  after  observing  that  the  English  rule,  which  requires 
trustees  to  invest  in  public  funds  only,  had  never  been  recognized 
here,  laid  down  this  general  rule:  '^  All  that  can  be  required  of  a 
trustee  to  invest  is  that  he  shall  conduct  himself  faithfully  and 
exercise  a  sound  discretion.  He  is  to  observe  how  men  of  prudence,, 
discretion  and  intelligence  manage  their  own  affairs,  not  in  regard, 
to  speculation,  but  in  regard  to  the  permanent  disposition  of  their 
funds,  considering  the  probable  income,  as  well  as  the  probable 
safety  of  the  capital  to  be  invest^.''    9  Pick.  461. 

The  rule  thus  judicially  declared  nearly  half  a  century  ago  has 
been  since  constantly  adhered  to  in  this  Commonwealth,  and  has  been 
applied  to  cases  in  which  the  terms  of  the  trust  contained  no  spe- 
eia!  provisions  upon  the  subject  LoveU  v.  Jfino/,  20  Pick.  116 ; 
KinnunUh  v.  Brtgliom,  5  Allen,  270,  277;  Clark  v.  Garfieldy  8  id. 
427.  If  a  more  strict  and  precise  rule  should  be  deemed  expedient, 
it  must  be  enacted  by  the  legislature.  It  cannot  be  introduced  by 
judicial  decision  without  working  great  hardship  and  injustice. 

In  the  case  before  us,  the  testator  expressly  gave  his  trnstees  the 
largest  discretion  to  use  their  own  judgment  as  to  investing  the 
trust  fund.  While  he  recommended  to  them  the  propriety  of  keepr, 
ing  at  least  one-half  thereof  invested  on  mortgage  of  real  estate,  he 
did  not  command  them  to  do  so,  and  in  fact  no  part  of  the  fund 
was  so  invested  at  the  time  of  the  appellee's  appointment  The  in- 
vestments objected  to  were  in  Portland  and  Ogdensburgh  railroad 
bonds  at  eighty-five  per  cent  of  their  par  value  ;  and  in  a  promis?. 
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Bory  note  of  an  indiyidaal,  secured  by  pledge  of  twice  its  amount 
of  snch  bonds.  The  question  of  the  lawfulness  and  fitness  of  the 
investments  is  to  be  judged  as  of  the  time  when  it  was  made,  and 
not  by  subsequent  facts  which  could  not  then  have  been  antici- 
pated. 

The  circumstances  existing  at  that  time  are  fully  stated  in  the 
report,  and  may  be  summed  up  as  follows  :  These  bonds  were  pay- 
able in  gold  in  twenty  years,  or  at  the  option  of  the  obligor  after 
five  years,  with  coupons  attached  for  the  payment  in  gold  of  inter- 
terest  semi-annually  at  six  per  cent  and  were  secured  by  a  first 
mortgage  upon  the  franchises  and  property  of  three  railrcMid  cor- 
porations, the  whole  of  whose  stock  had  been  actually  paid  in  in  cash 
and  was  equal  in  amount  to  the  whole  of  the  bonds  which  have  been 
sold  by  the  trustees  to  whom  they  were  originally  issued,  and  whose 
roads  formed  part  of  a  continuous  and  direct  line  from  Portland  in 
the  State  of  Maine  to  Ogdensburg  in  the  State  of  New  York,  and 
themselves  formed  a  line  of  about  a  hundred  and  twenty  miles  in 
the  State  of  Vermont,  half  of  which  was  already  complete  and  in 
operation,  and  the  rest  of  which  was  in  the  course  of  completion 
under  very  favorable  contracts.  The  roads  were  in  the  manage- 
ment of  men  who  possessed  in  a  high  degree  the  confidence  of  the 
community  for  integrity  and  business  ability ;  and  the  bonds  were 
selling  in  the  market  at  from  eighty  to  ninety  per  cent  of  their  par 
value,  according  to  the  size  of  lots  sold,  and  were  regarded  as  a  first- 
class  investment,  and  were  purchased,  by  persons  of  reputed  good 
judgment,  for  permanent  investment  The  appellee  had  had  ex- 
perience in  making  investments  for  himself  and  others,  including 
banks  in  which  he  was  an  officer,  and  made  the  investments  now 
in  question  after  advising  with  various  persons  reputed  of  good 
judgment  in  financial  matters,  and  after  himself  making  careful 
inquiries  and  investigations,  the  result  of  which  was  to  satisfy 
mind  that  the  investments  were  safe  and  prudent  at  the  time. 

Neither  the  fact  that  the  whole  line  of  railroads  was  outside 
Oommonwealth,  nor  the  fact  that  the  money  applied  to  this  invest^ 
ment  was  derived  from  the  sale  of  bonds  of  the  United  States,  ia 
sufficient  to  control  the  effect  of  the  other  facts  reported. 

The  appellant  does  not  charge  any  dishonest  or  fraudulent  intent 
on  the  part  of  the  appellee,  but  concedes  that,  in  making  the  in- 
vestments objected  to,  he  honestly  and  m  truth'  believed  that  they 
were  safe  and  proper  mvestments  for  him  to  make  in  his  capacity 
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aa  trnstee.  Upon  the  only  question  reserved  (which  is  a  question 
of  fact  rather  than  of  law)  we  do  not  share  the  doubts  of  the  jus- 
tioes  of  this  court  before  whom  the  hearing  was  had,  but  are  clearly 
of  opinion  that,  under  all  the  circumstances  stated  in  the  report, 
the  trustees  acted  with  the  sound  discretion  that  the  law  required 
of  hiniL 

Decree  of  Probate  Court  affirmed. 


WHimOHBY.  NiOKEBSOK. 
(US  Mass.  406.) 

JSegatUUe  paper '^indoreemetU  of  utuigned  note^^affmep-^alierathne. 

h,  IndorMd  In  blank  An  nnsigned  promiBflorj  note,  in  the  form  "  we  promise  to 
pay/'  and  payable  to  hia  order,  and  aathoriied  his  derk  to  deliver  it  to  N. 
upon  N.  signing^  it  in  the  name  of  a  firm  of  which  he  was  a  member.  The  derk 
delivered  it  to  N.  apon  Jiis  signing  it  only  in  his  indiyidoal  name.  N.  after- 
ward procared  the  signature  of  8.  as  an  additional  maker,  and  afterward 
erased  that  signature,  and  transferred  the  note  to  W,,9kh(mafld6  pnrdiaser. 
It  having  been  found  that  the  latter  was  not  guilty  of  negligence  in  overlook- 
ing the  joint  form  of  the  note  and  the  erasure,  held^  that  he  could  maintain 
an  action  on  the  note  against  L.    {Bee  note,  p.  359.) 

ACTION  against  Nickerson,  Loring  and  Smith,  on  a  note  drawn 
in  the  form  '*  we  promise  to  pay,"  payable  to  the  order  of 
Loring,  signed  by  Nickerson,  and  indorsed  by  Lioring  and  Smith. 

At  the  trial,  without  a  jury,  it  appeared  that  Nickerson  applied 
to  Loring  for  his  indorsement  of  the  note  of  the  firm  of  J.  6. 
Nickerson  &  Co.,  a  firm  consisting  of  Nickerson  and  T.  B.  Wales, 
Jr.  Loring  wrote  the  note  in  suit,  indorsed  it,  and  left  it  with  his 
book-keeper,  with  instructions  to  deliver  it  to  Nickerson  upon  his 
signing  it  with  the  firm  name.  Nickerson  soon  afterward  obtained 
it  from  the  book-keeper,  signing  it  only  with  his  own  name.  Lor- 
ing was  not  informed  of  the  manner  in  which  the  note  was  signed 
till  shortly  before  it  became  due.  Nickerson  procured  Smith's  sig- 
nature under  his  own  name,  as  a  promisor,  but  afterward,  haying 
his  attention  called  to  the  fact  that  it  was  not  drawn  as  a  joint  and 
aeTeral  note,  took  it  back  to  Smith  and  got  him  to  erase  his  name 
from  the  face  of  the  note,  and  sign  it  as  second  indorser. 

The  plaintiffs  bought  the  note  in  good  faith,  without  any  knowl^ 
Vol.  XXVni  — 88 
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edge  of  the  foregoing  facts,  and  without  observing  the  form  of  the 
note,  or  the  erasure,  but  relying  solely  on  Loriug's  indorsement^ 
did  not  read  it. 

The  judge  found  that  Loring  never  authorized  the  note  to  be 
issued  except  with  the  signature  of  J.  G.  Nickersou  &  Go.  as  prom- 
isors, and  that  the  plaintiffs  were  not  negligent  in  failing  to  ob- 
serve the  form  of  the  note  or  the  erasure  of  Smith's  name ;  and 
ordered  judgment  for  the  plaintiffs.  The  defendant  Loring 
excepted. 

W.  O.  Russell  <t  Q.  Putnam^  Jr.,  for  Loring. 

R.  D.  Smith,  for  plaintiffs. 

Gray,  G.  J.  Loring  having  indorsed  the  note  in  blank,  and 
intrusted  it  to  his  clerk,  with  authority  to  deliver  it  to  Nickerson 
upon  his  signing  it  with  the  name  of  his  firm,  was  bound  by  the 
act  of  the  clerk  in  delivering  the  note,  in  excess  of  his  authority, 
to  Nickerson,  before  it  had  been  signed  by  any  one ;  and  stood  just 
as  if  he  had  himself  delivered  it  to  Nickerson  with  a  blank  for  the 
signature  of  the  maker.  Putnam  v.  Sullivan,  4  Mass.  45,  54 ;  Fear- 
ing V.  Clark,  16  Gray,  74  ;  Greenfield  Savings  Bank  v.  Stowell,  Dt^ 
Mass.  196,  199,  203;  3.  o.,  25  Am.  Rep.  67. 

The  delivery  of  the  note  to  Nickerson  carried  with  it  an  implied 
authority  to  fill  up  this,  like  any  other  blank  necessary  to  perfect 
the  instrument,  before  issuing  it ;  and  the  note  issued  by  Nickerson, 
signed  by  himself  as  maker,  to  one  who  took  it  in  good  faith, 
bound  Loring  as  indorser  thereof.  Russel  y.  Langstaffe,  Doug. 
514 ;  VioUtt  v.  PaiUm,  5  Oranch,  142 ;  Angle  t.  Northwestern  Ins. 
Co.,  92  TJ.  S.  330. 

The  fact  that  Nickerson,  after  receiving  the  note  and  before  is- 
suing it^  had  obtained  and  afterward  erased  the  signature  of  Smith 
as  an  additional  maker,  did  not  as  matter  of  law  avoid  the  note  ; 
because  such  erasure  was  no  alteration  of  any  contract  that  Loring 
ever  made,  for  it  neither  altered  the  note  as  it  was  when  Loring 
indorsed  it,  nor  as  it  was  when  it  first  became  available  as  a  security. 

The  words  in  the  body  of  the  note,  '' we  promise^'*  did  not  make 
it  less  binding  on  a  sole  promisor.  Rice  v.  Owfe,  22  Pick.  158  ; 
Holmes  v.  Sinclair,  19  111.  71. 

The  form  and  appearance  of  the  note  were  not  material,  except 
as  bearing  on  the  questions  of  fact  of  the  knowledge  and  the  neg- 
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ligence  of  the  plaintifiFs,  both  of  which  are  ooncladed  by  the  deci- 
sion of  the  coart  below  in  their  favor. 

Exceptions  ovemML 

NOTB  ST  TBS  RvPORTBR.— In  STlepafcl  ▼.  WhOMUme^  Iowa  Supreme  Ck>urt,  June,  1870^ 
defendant  etgned  a  note  as  Joint  maker,  but  was  really  a  surety.  While  the  note  was 
in  the  hands  of  the  payee,  the  note  was  changed  by  inserting  an  interest  provision  in 
the  blank  left  for  naming  place  of  payment  It  was  afterward  erased,  the  note  re^ 
stored  to  Its  former  condition,  and  then  transferred  for  value,  before  maturity,  to  an 
Innocent  holder.  Htldy  that  though  the  note  showed  marks  of  erasure.  It  wa9  valid  in 
the  hands  of  such  innocent  holder. 

The  court  say:  "  When  the  note  is  restored,  as  in  this  case,  to  its  original  form.  It  ex- 
presses the  precise  contract  which  the  parties  entered  into,  and  the  objection,  if  any, 
to  enforcing  such  contract,  roust  rest  upon  grounds  of  public  policy,  and  not  upon 
the  necessity  of  protecting  the  maker  in  the  individual  case.  That  there  la, 
upon  grounds  of  public  policy,  a  valid  objection  to  enforcing,  under  some  circum- 
stances, a  contract  which  has  been  altered,  notwithstanding  Its  restoration,  seems  to 
be  well  settled.  This  is  so  where  the  alteration  is  made  with  intent  to  defraud,  and 
the  Instrument  remains  In  the  hands  of  the  person  making  the  alteration.  Perhaps, 
Indeed,  it  should  be  so  held  in  the  absence  of  any  intention  to  defraud.  HaW9  AdmW 
V.  JfeHenry,  19  Iowa,  628.  See,  however,  t  Parsons  on  Notes  and  Bills,  27D.  But  conced- 
ing that  the  importance  of  discouraging  the  alteration  of  Instruments  Is  such  that  a 
oourt  ts  Justifled  In  declaring  invalid  an  Instrument  which  has  been  altered,  and  which 
remains  In  the  hands  of  the  person  who  made  the  alteration,  notwithstanding  the 
restoration  of  the  instrument,  it  la  evident  that  It  should  not  be  held  Invalid  in  tb« 
hands  of  an  innocent  purchaser  for  value.  The  punishment  of  an  innocent  person, 
for  an  aet  done  by  another,  has  no  tendency  to  subserve  the  public  Interest,  or  pf«^ 
th»  poblto  Mourlty." 


OooK  ▼•  Bbowv. 

O»Mass.80B.) 

Arv9ti  framdmiUff  pnMVKr0A — inducing  defendant  to  earns  wUhin  the  9Utis. 

An  aetkm  is  maintainable  by  one  agalDst  others,  who  bj  f raadalent  oonoert, 
with  intent  to  canse  his  amst  and  thas  compel  him  to  settle  a  disputed 
elaim»  indnoe  him  to  leave  his  home  in  another  State  and  oome  within 
Massadliasetts ;  and  it  is  no  defense  to  sach  action  that  after  saeh  arrest  he 
sabmttted  to  the  Jarisdlction  without  pleading  the  iUegalitj  of  the  arrest. 
{8esnois,p.  203.) 

TORT.  The  declaration  sabstantially  alleged  that  the  defend- 
ants frandulently  indnced  the  plaintiff  to  come  within  the 
State  of  Massachusetts,  from  Rhode  Island,  where  he  resided,  with 
intent  to  arrest  him  and  compel  him  to  settle  a  disputed  claim,  and 
did  so  fraudulently  arrest  and  imprison  him.  The  evidence  tended 
to  proTe  these  allegations,  but  it  appearing  that  after  his  arrest  the 
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plaintiff  gave  bail  and  answered,  and  that  the  action  was  tried,  and 
the  defendants  recovered  apart  of  their  claim  against  the  plaintiff, 
and  judgment  was  entered  thereon,  the  judge  ruled,  that  the  plain- 
tiff, by  appearing  and  submitting  to  the  jurisdiction  of  the  court 
in  that  action,  without  pleading  the  illegality  of  the  service  of  pro- 
cess upon  him  in  abatement,  was  concluded  by  the  judgment  in 
that  action,  and  could  not  maintain  this  action  ;  and  clirected  a 
verdict  for  the  defendants.     The  plaintiff  excepted. 

8.  J.  TkomoBy  for  plaintiff,  in  addition  to  the  cases  dted  in  the 
opinion,  cited  Daw  v.  Swaine,  1  Sid.  424 ;  Qildxng  v.  Eyre^  10 
0.  B.  (N.  S.)  592. 

R.  M.  Mar 86,  Jr.,  for  defendants.  The  actipn  cannot  be 
maintained  as  an  action  for  false  imprisonment ;  nor  for  maliciooi 
prosecution.  Reynolds  v.  Corp,  8  Cai.  267 ;  Blanchard  v.  Oom,  2 
N.  H.  491 ;  Cloon  v.  Chrry,  18  Gray,  201.  The  only  method,  if 
any,  by  which  the  plaintiff  could  enforce  a  claim  for  damages,  was 
by  causing  the  writ  on  which  he  was  arrested  to  be  abated,  and  then 
bringing  an  action  for  false  imprisonment  Hayden  v.  Shed,  11 
Mass.  500 ;  Parsons  v.  Loyd,  3  Wils.  341 ;  Reynolds  v.  Carp,  3  Oai. 
271 ;  Seartt  v.  McCraeken,  16  How.  Pr.*262 ;  Blanchard  v.  Ooss, 
ubi  supra. 

The  plaintiff  might  have  pleaded  the  facts  set  out  in  his  declara- 
tion in  abatement  of  the  suit  of  Brown.  Brigham  v.  Clark,  20 
Pick.  43 ;  Simonds  v.  Parker,  1  Mete.  508 ;  Steele  v.  Bates,  2 
Aik.  338 ;  Ooupil  v.  Simonson,  3  Abb.  Pr.  474.  He  elected  to 
waive  the  illegality  of  the  arrest  submitted  voluntarily  to  the  juris- 
diction of  the  court,  defended  the  case  on  its  merits,  and  submit- 
ted to  judgment  against  him  in  the  same.  He  is  now  estopped  by 
that  judgment,  not  only  as  to  the  merits  of  the  case,  but  also  as  to  all 
the  facts  which  constituted  the  necessary  steps  on  which  that  judg- 
ment was  founded.  Henderson  v.  Henderson,  3  Hare,  100, 115  ; 
7  he  Queen  v.  Harttngton,  4  EL  ft  Bl.  780 ;  The  Queen  v.  Wye,  7  A. 
ft  R  761 ;  Eastman  v.  Cooper,  15  Pick.  276 ;  Burlen  v.  Shannoih 
99  Mass.  200 ;  Dunlap  v.  Olidden,  31  Me.  435 ;  Cha$nbertain  v. 
Oaittard,  26  Ala.  504  ;  Roberts  v.  Heim,  27  id.  678. 


Lord,  J.    It  may  be  that,  in  this  case,  the  plaintiff's  cause  of 
action  is  defectively  set  out  in  his  declaration  ;  but  no  such  oIk 
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jectioQ  is  made  to  the  declaration,  nor  is  the  safficiency  of  the  dec- 
laration in  matter  of  form  before  ns.  The  trial  seems  to  have  pro- 
ceeded, and  the  rnlings  of  the  presiding  jadge  were  made,  npon  the 
theory  that  matters  which  are  alleged  merely  as  aggravation  of  the 
injory  were  themselves  the  cause  of  action.  The  action  is  not  an 
action  for  malicious  prosecution,  nor  is  it  an  action  for  false  im- 
prisonment, nor  in  any  manner  an  action  for  abuse  of  legal  pro- 
cess.  The  real  cause  of  action,  as  appears  from  the  plaintiff's 
declaration,  is,  that  the  defendant  by  concert  ofagtion.  fraudulently, 
and  by  means  of  false  pretenses^Jnduced  tEejlaintiffJaJfiaYC^is 
home  in"  another  Slaie,  and  to  come  mto  this  State.  What  the 
defendants  did  after  lu6  arrival  within  this  Commonwealth  is 
claimed  to  be  an  aggravation  of  the  original  wrong,  for  which  the 
plaintiff  is  entitled  to  compensation.  Whether  it  is  properly  to  be 
so  considered  is  a  question  not  now  before  us.  The  real  and  exact 
question  which  we  are  called  upon  to  decide  is  this  :  Has  a  party 
a  right  of  action  against  two  or  more  parties,  who,  by  concert  of 
action,  fraudulently  and  by  false  pretenses,  induce  such  party  to 
leave  his  business  and  his  home,  and  travel  into  another  State? 

We  think  that,  in  principle,  he  has.  There  is  involved  a  loss  of 
time,  a  neglect  of  business,  and  an  expenditure  of  money,  which  are 
capable  of  being  proved,  and  which  are  a  direct  and  immediate 
injury  to  the  party  ;  and  when  such  loss  can  be  traced  as  the  direct 
consequence  of  the  fraudulent  acts  and  false  pretenses  of  others, 
acting  in  concert  to  produce  it,  wo  can  see  no  reason  why,  in  prin- 
ciple, those  who  haye  caused  the  injury  should  not  be  responsible 
in  law  to  the  party  suffering  it  ibid,  so  far  as  we  have  been  able 
to  discover  authorities  upon  the  point,  they  concur  with  this  view. 
It  is  true  that  commonly  a  party  has  caused  himself  to  be  released 
by  judicial  proceeding  from  the  arrest  made  under  circumstances 
similar  to  those  in  the  case  at  bar,  but  after  such  release,  it  has 
been  held  that  damages  might  also  be  recoyered  of  the  party  by 
whose  fraud  he  was  brought  into  the  position  in  which  the  arrest 
oonld  be  made.  It  is  obvious,  however,  that  in  such  case  the  cause  of 
actio^is  not  the  arrest  of  the  party,  but  is  what  the  defendants  had 
done  pnor  to  the  arrest  Had  they  been  guilty  of  no  wrong  before 
the  arrest  the  arrest  would  have  been  lawful,  and  would  haye 
afforded  no  cause  of  action.  If  the  gist  of  the  action  was  a  mali- 
cious prosecution,  or  a  fraudulent  arrest,  there  would  be  great  force 
in  the  argument  of  the  defendants' counsel;  but  as  the  cause  of 
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action  is  entirely  different  from  and  independent  of  a  malicious 
prosecution  or  fraudulent  arrest,  the  decisions,  which  are  made  in 
actions  of  that  nature^  are  comparatively  unimportant.  It  is  not 
necessary  to  decide  whether  the  declaration,  if  objected  to  for  that 
cause,  would  be  sufficient  as  a  charge  of  conspiracy  against  the  plain- 
tiff, to  do  him  an  injury,  which  resulted  in  accomplishing  the  injury 
designed;  nor  is  it  necessary  to  decide  that  the  declaration,  if  objected 
to  on  that  account,  would  be  defectiye  in  not  stating  more  fully 
and  distinctly  the  means  by  which  the  fraud  was  consummated. 
No  such  question  was  presented  to  or  passed  upon  by  the  presiding 
judge  at  the  trial;  but  his  ruling  assumes  that,  whatever  was  the 
nature  of  the  conspiracy  or  of  the  fraud  by  which  the  plaintiff  was 
brought  within  the  jurisdiction  of  the  court,  he  can  have  no  action 
for  that  fraud  if  he  submits  himself  to  the  jurisdiction  of  the 
court,  and  does  not  avail  himself  of  legal  means  to  be  discharged 
from  arrest  and  to  stop  the  proceedings  against  him.  It  is  to  this 
principle  that  we  cannot  accede. 

We  find  nothing  in  the  authorities  cited  by  the  defendants  in 
conflict  with  these  views.  Some  of  the  cases  cited  by  the  plaintiff's 
counsel  are  quite  similar  to  the  case  at  bar  in  their  facts,  and  it  has 
been  held  that  the  action  could  be  maintained;  and  in  several  of 
them,  the  principles  upon  which  this  action  is  maintained  have  been 
fully  commented  upon  and  sustained.  See  Wanzery.  Briglity  52 
111.  35;  PMps  V.  Goddard,  I  Tyler,  60;  Grainger  v.  ffitt,  4  Bing. 
N.  C.  212;  Heywood  v.  Collinge,  9  A.  &  R  268. 

Exceptions  sustained, 

NoTB  BY  Tm  Bbfobtsr.— The  doctrine  of  Uiis  case  Is  perliape  supportad  by  Pfcelpi  ▼. 
Ctoddcard^  1  Tyler  (Vt.),  60,  A.  D.  1801,  where  It  was  held,  on  demurrer,  that  a  oomtainatios 
to  induce  a  dUxen  within  the  Jurisdiction  of  another  State,  for  the  purpose  of  procariac 
him  to  be  arrested  upon  dvil  process,  Is  actionable,  although  the  debt  for  which  he  Is  ar- 
rested is  Justly  due.  Here,  however,  the  action  was  not  against  the  creditor,  but  against 
others.  The  court  say  :  "  The  court  are  not  prepared  to  say  that  they  would  sustain  an 
action  as  against  Finch,  the  creditor,  who  had  undoubtedly  a  right  to  give  the  preCeranoa 
to  his  own  State  laws  and  court,  to  obtain  payment  trom  the  present  plalntUf  of  a  bona 
jkU  debt,  recoverable  in  that  State,  but  limited  in  ours.  But  the  present  defendants  wftv 
strangers  to  the  contract,  had  no  interest  in  the  suit  instituted  to  compel  the  ftiUmment  of 
It,  and  were  feDow-cltisens  with  the  plaintiff.  It  certainly  is  not  for  the  peace  of  aode^ 
to  sanction  comUnationa  to  entice  our  f  ellow-citiseos  within  the  Jurisdiction  of  other  States, 
andtheprooessof  their  courts  The  law  abhors  deoeit»and4tls  to  be  hoped  that  our  bans 
of  Justice  win  be  the  last  places  polluted  with  the  maxim  of  modem  ethics,  that  the  end 
Justifies  the  means."  Ckransel  conceded  the  question  to  be  novel  and  unpreoedentedL  (Tha 
court,  regretting  the  lack  of  uniformly  in  laws  and  diwMons  on  similar  subjeots  In  tte 
various  States,  expressed  the  hope,  which  has  since  been  rather  Inadequately  ftaUUIed, 
that  "  at  some  not  far  distant  day,  iht  piibllMtion  of  rtporU  rfdee(afan9  In  the  Staia 
eouts  win  effect  a  greater  uniformity  of  dedsiotts  In  the  State  covrts.") 

In  Wanamr  v.  BrighU  tt  m.  aft,  It  was  helA  that  where  a  person  residing  in  another 
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8tete  was  indnoed  to  oome  Into  that  State  by  creditors  rariding  there,  by  the  latter  fUsely 
leproecnttng  to  him,  throusfa  a  telegraphic  dispatch  and  a  letter,  under  another  name,  that 
Jkd  person  whose  name  was  bo  used  desired  to  see  him  in  Chicago,  on  a  certain  day,  on 
bualneai  not  connected  with  the  real  object  in  view,  which  was  to  allure  the  party  into  that 
State  for  the  purpose  of  arresting  him  under  civil  process,  to  compel  the  payment  or  so- 
owing  of  a  debt,  and  when  the  party  came  within  the  jurisdiction  of  the  oourts  of  Illinois^ 
in  complianoe  with  such  request,  he  was  arrested  at  the  instance  of  creditors  and  impris- 
oned, the  creditors  guilty  of  such  fraudulent  conduct  and  abuse  of  process,  not  oo^  oould 
not  make  them  availing  for  the  purpose  intended,  but  were  liable  to  an  action  at  the  suit 
of  the  party  injured,  for  the  illegal  arrest  and  imprisonment,  and  to  punitive  damages. 
The  court  say:  **  Had  these  parties  seised  and  forcibly  brought  appellne  into  the  8tate, 
there  is  no  doubt  they  would  have  been  guilty  of  a  crime,  and  could  have  been  punished 
for  its  commission.  That  would  have  been  a  wrong  which  all  civOlzed  countries  punish 
criminally.  And  it  may  be  asked,  in  what  a  case  of  procuring  the  presence  of  aperson  in 
this  State  by  such  a  fraud,  and  then  imprisoning  him,  differs  in  principle  from  the  use  of 
force  for  the  purpose.  It  is  true  the  statute  has  not  declared  that  such  an  act  shall  be 
pumshed  criminally,  but  the  Injuiy  to  the  party  and  the  outrage  to  personal  security  is  the 
same.  It  was  a  fraud  upon  appellee  and  upon  the  prooess  of  the  court  that  we  presume 
never  has  been  or  can  be  sanctioned  by  oourts  of  Justice.  **  "  The  courts  were  created  for 
the  administration  of  Justice,  and  they  And  their  process  can  never  be  used  for  the  puiposs 
of  oppression  and  to  perpetuate  fraud  and  wrong,  or  their  process  fraudulently  obtained 
and  emirioyed  to  enforce  a  right,  however  Just  and  legal . "  **  Nor  is  a  defendant  amenable 
to  prooess  unless  he  is  in  or  comes  voluntarily  within  the  territorial  Jurisdiction  of  the 
court.**  Gtting  WaUamB  v.  Bieojit  10  Wend.  685 ;  SndUng  v.  IFatfotM,  9  Fsl,  814 ;  Cait- 
penier  v.  9poonar^  SSandf.  717 ;  Leaver  v.  Bobindon^  SDuer,  fiB  ;  Stein  v.  Vd27re»hiivw9H 
K.  B.  ftS.66. 

bi  Oralnoer  v.  HiXZ,  4  Bfaig.  N.  C.  212,  A.  D.  18861,  the  plaintiff  was  master  ^nd  owner 
of  a  vessel,  which  he  had  mortgaged  to  defendants,  with  a  stipulation  that  until  the  mort- 
9Bge  was  due  he  should  retain  command  and  prosecute  voyages  for  his  own  profit.  He 
declared  that  in  order  to  compel  him  by  duress  to  surrender  the  register,  without  which 
he  oould  no4  sail,  the  defendants,  before  the  mortgage  was  due,  threatened  to  arrest  him 
unless  he  paid  the  money  immediately,  and  upon  his  refusing,  arrested  and  imprisoned 
him  untfl  he  gave  up  the  register ;  by  means  whereof  he  lost  four  voyages.  Plea  of  gen- 
eral laane  ;  and  after  verdict  for  plaintiff,  on  an  application  for  nonsuit  and  in  arrest  of 
Jndgmentk  it  was  held  that  the  declaration  stated  a  good  cause  of  action  for  malidoaa 
abuse  of  process  of  court,  and  that  It  was  unnecessary  to  aver  the  determination  of  the 
action  in  which  process  issued,  or  a  want  of  reasonable  or  probable  cause.  BosAiiqusT,  J^ 
distinguishes  it  fhxn  a  case  of  maliciously  putUng  in  force  the  process  of  the  court.  The 
court  pronounced  It  a  oaie  of  flrat  impression. 

Id  Hetfwood  v.  CaOinge^  9  Ad.  A  El.  308,  it  was  held  that  an  action  on  the  oaie  Ues  for 
maUdously  and  without  reasonable  or  probable  cause  causing  the  arrest  of  the  plaintiff 
pending  a  former  suit  for  the  same  cause  of  action,  in  which  plaintiff  had  been  arrested  and 
dlBciiaiged;  and  It  is  no  defense  that  the  second  suit  is  stlQ  pending;  and  It  seems  that 
the  action  Ues,  although  the  defendant  had  a  good  cause  of  action.  This  was  put  on  the 
ground  that  the  action  was  for  a  malicious  abuse  of  process. 

Id Oooley  on  Torts,  p.  188,  it  Is  said:  ^*If  process,  either  dvll  or  criminal,  iswillftiQy 
DMde  use  of  for  a  purpose  not  Justified  by  the  law,  this  is  abuse  for  which  an  action  will 
Hol  The  following  are  illustrations :  Entering  up  Judgment  and  suing  out  execution  after 
the  demand  is  satisfied,  Baimett  v.  Reed,  61  Penn.  St.  100 ;  suing  out  an  attachment  for  an 
It  greatly  in  ezoess  of  the  debt,  Awoge  v.  Brewer^  16  Pick.  4fiB ;  cansfaag  an  arrest  for 
than  is  due,  Jeimltigs  v.  Florenee,  9  0.  B.  (N.  S.)  467;  .^uetin  v.  Debnam,  8  B.  ft  O. 
08  ;  levying  execution  for  an  excesrive  amount,  Sommer  v.  WUL,  4  8^  ft  B.  10 ;  CVktireM 
9.  ftgpenbSB-ftBLOlO;**  aadtheoaseof  Grafn0er¥.llBI»iii|}ro» 
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SkninmU  domain  ^MireetraiaiiDaif^eompMmitUni. 

•A  monidpal  lioenoe  ander  statatory  aathority,  for  the  reasonable  nee  of  a 
highway  by  a  street  railway  corporation,  does  not  create  snch  an  additional 
easement  in  the  highway  as  wUl  entitle  abntters  to  compensation ;  and  is 
constitational.    {See  noU,  p.  909.) 

H.  Jewell  d  W.  Oasion  («/.  P.  Healff  with  them),  for  defendant. 
J.  D.  BaU,  for  Attomey-OeneraL 

CoLTy  J.  This  is  an  information  in  eqniiy  filed  by  the  attorney- 
general,  at  the  relation  of  Eben  Jordan  and  others,  oocnpiers  of 
land  abutting  on  Washington  street  in  the  city  of  Boston.  As  it 
was  first  filed,  it  alleged  that  the  defendant  corporation,  nnder  the 
aathority  of  an  order  of  the  board  of  aldermen  of  the  city  of 
Boston,  was  about  to  lay  down  two  parallel  street  railway  tracks  in 
Washington  street,  between  Temple  Place  and  Snmmer  street,  and 
to  run  its  cars  thereon;  that  it  was  impossible  to  lay  down  these 
ti'acks,  so  as  to  leave  sufiicient  space  for  ordinary  yehicles  to  pass 
)>etween  either  cnrbstone  and  a  car  upon  the  nearest  track  thereto; 
and  that  the  constmction  of  these  tracks  and  the  mnning  of  cars 
thereon  would  create  a  public  nuisance.  It  alleged  that  this  order 
was  of  no  validity,  and  that  the  board  of  aldermen  had  no  power 
to  authorize  the  creation  or  continuance  of  a  common  nuisance. 
It  asked  that  the  order  be  declared  void,  and  the  corporation 
restrained  from  proceeding  under  it 

A  supplemental  information  alleges  that  there  was  no  acceptance 
in  writing  by  the  corporation  of  the  order  of  location,  under  which 
the  tracks  were  constructed,  within  thirty  days,  as  required  by  its 
terms,  whereby  the  order  became  void.  It  also  further  alleges  that 
the  corporation  failed  to  conform  to  the  order  by  laying  its  tracks 
nearer  the  easterly  curbstone  than  was  therein  allowed.  There 
were  general  demurrers  to  both  informations,  and  the  case  comes 
up  on  appeal  from  the  decree  of  the  single  judge  sustaining  the 
demurrers  and  dismissing  the  informations. 
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The  jarisdiction  of  a  coart  of  equity  to  abate  an  existing,  or 
prevent  a  threatened  naiBance,  upon  information  filed  by  the  attor- 
ney-general, is  limited  to  those  public  nuisances  which  affect  or 
endanger  the  public  safety  or  conyenience,  and  require  immediate 
judicial  interposition.  Attomey-Oeneral  t.  Tudor  Ice  C0.9  104 
Mass.  ^9;  s.  c,  6  Am.  Rep.  227.  The  nuisance  must  be  dearly 
established.  District  Attametf  y.  Lynn  <6  Boston  Railroad^  16 
Oray,  242.  And  the  court  wi]l  not  interfere  when  the  obstruction 
to  the  rights  of  the  public  is  of  such  a  character  that  it  may  with 
equal  facility  be  removed  by  other  constituted  authorities  and  pub- 
lic offices.  Attomstf' General  t.  Bay  State  Brick  Co.,  115  Mass.  431, 
438.  There  must  be  a  want  of  adequate,  sufficient  remedy,  and 
the  iigury  to  public  rights  must  be  of  a  substantial  character,  and 
not  a  mere  theoretical  wrong.  Attorney-Oeneral  y.  Sheffield  Oas 
Oo.y  3  De  G.,  M.  &  G.  304;  Bigelaw  v.  Hartford  Bridge,  14  Conn. 
565;  Spencer  r.  London  &  Birmingham  Railway,  8  Sim.  193; 
Davis  V.  Mayor,  etc.,  of  New  York,  4  Eern.  506. 

The  right  to  locate  or  to  change  the  location  or  position  of  the 
tracks  of  a  street  railway  corporation  is  given  by  law  to  the  board 
of  aldermen  of  the  city  in  which  such  corporation  is  authorized  to 
oonstruct  its  road.  Stat.  1871,  ch.  381,  §§  14,  15.  The  same  board 
is  empowered  to  make  regulations  for  operating  the  road  and  keep- 
ing the  streets  occupied  by  its  location  in  repair.  §§  18, 19.  The 
oorporation  is  made  liable  over  to  the  city  for  any  defect  or  want  of 
repair  in  that  part  of  any  street  occupied  by  its  tracks;  §  22;  and 
is  forbidden  to  obstruct  public  travel,  willfully  or  negligently,  §  30. 
The  board  of  aldermen  of  the  city  of  Boston  are  also  surveyors  of 
highways,  and  thus  the  full  control  of  the  streets,  with  the  power 
to  locate  tracks  and  to  regulate  the  running  of  the  cars,  is  left 
to  them. 

The  information  alleges  that  the  board  of  aldermen  ^*  undertook 
to  pass  and  did  pass,  so  far  as  they  had  the  power  to  pass,''  the  order 
complained  of.  There  is  no  allegation  of  informality  or  want  of 
ralidity  in  the  passage  of  the  order.  The  complaint,  as  set  forth, 
is  that  the  nse  of  these  tracks  will  produce  unusual  obstructions  to 
public  travel,  and  therefore  cannot  be  legally  authorized  by  the 
board  of  aldermen,  under  the  laws  of  this  Commonwealth. 

The  power  of  the  legislature  to  authorize  the  construction  of  a 
street  railway,  without  the  consent  of  the  adjoining  proprietors, 
and  without  compensation  in  damages  to  the  owners  of  the  soil  oter 
Vol.  XXinil  — 84 
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which  the  highway  is  located,  has  long  been  exercised  in  this  Com- 
monwealth. It  was  early  recognized  in  the  case  of  CammonweaUh 
Y.  Temple,  14  Gray,  69,  where  it  was  declared  by  Chief  Justice  Shaw 
that  '*  all  pablic  easements,  all  accommodations  intended  for  the 
common  and  general  benefit,  whatever  may  be  their  nature  and 
character,  are  under  the  control  and  regulation  of  the  legislature, 
exercising  the  sovereign  power  of  the  State."  The  future  altera- 
tion and  use  of  public  streets  for  public  travel  must  always  be 
subject  to  reasonable  modification  by  future  legislation.  The  com- 
pensation of  land-owners  and  adjoining  proprietors  must  be  pre- 
sumed to  have  been  adjusted  to  such  future  changes.  Their  con- 
venience may  be  affected  thereby  without  impairing  any  constitu- 
tional right  to  additional  compensation.  Gushing  v.  Baetan,  122 
Mass.  173.  The  legislature  may  indeed  provide  compensation,  but 
without  provision,  there  is  no  legal  claim  to  it.  Thus  the  right  to 
alter  or  change  the  grade ;  CaUender  v.  Marshy  1  Pick.  418  ;  Gen. 
Stats.,  ch.  44,  g  19 ;  to  provide  for  the  construction  of  sidewalks  for 
the  exclusive  use  of  foot  passengers ;  Gen.  Stats.,  ch.  45,  §  6  ;  to 
regulate  public  travel  by  the  law  of  the  road  ;  Gen.  Stats.,  ch.  77  ; 
to  prescribe  what  kind  of  repairs  shall  be  made,  and  what  kind  of 
vehicles  shall  be  used,  are  clearly  within  its  power. 

The  franchise  granted  to  a  street  railway  corporation  is  not  the 
grant  of  a  right  to  appropriate  without  compensation  an  additional 
easement  in  the  soil  of  the  street  Nor  can  such  use  of  the  streets, 
under  proper  restrictions,  be  considered  as  the  imposition  of  an 
additional  servitude  upon  the  laud  of  the  owner.  The  peculiar 
privilege  given  is  the  right,  not  to  acquire  land,  or  an  easement  in 
land,  but  only  the  right,  so  long  as  permitted  by  certain  municipal 
authorities,  to  lay  tracks  in  streets  already  appropriated  to  the  uses 
of  public  travel,  for  the  purpose  of  facilitating  such  travel ;  to 
modify  the  public  use,  and  change,  to  some  extent,  the  law  of  the 
road.  Such  a  privilege,  however  wide  the  street  in  which  it  is 
exercised,  must  always  create  some  obstruction  to  other  travel,  and 
be  to  some  extent  exclusive ;  and  this  is  true  of  all  other  kinds  of 
public  traveL  The  location  of  a  highway  creates  a  servitude  which 
includes  all  forms  of  travel  not  prohibited  by  law,  with  the  right 
in  the  legislature  to  give  to  municipal  or  other  corporations,  or  to 
private  individuals,  the  power  reasonably  to  modify  the  use  of  the 
same  for  travel,  as  public  convenience  and  necessity,  in  the  appli- 
cation of  modern  improvements,  may  from  time  to  time  requira. 
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ITpoQ  the  facts  presented  by  this  information^  it  is  not  necessary 
to  decide  whether^  under  this  power^  street-railway  tracks  may  be 
BO  located  as  practically  to  destroy  the  public  highways  for  use  as 
such.  It  is  not  contended  that  other  modes  of  travel  are  practi- 
cally excluded.  The  degree  to  which  such  travel  is  incommoded  is 
for  the  consideration  of  the  municipal  authorities.  It  is  sufficient 
that  we  see  no  constitutional  objection  to  the  law  under  which  the 
defendant  was  licensed  to  do  the  acts  complained  of.  Elliott  v. 
Fair  Haven  &  Westville  Railraady  32  Conn.  579  ;  Hinchman  v. 
Paterson  Horse  Railroad,  2  G.  E.  Green,  75. 

[Omitting  minor  points]. 

Decree  affirmed,  with  costs. 

NOTB  vr  TH«  Rbpobtbr.— In  someooinmunlties  It  Is  held  that  the  oonstniotlon  of 
a  aUam  railway  upo  n  a  publlo  street  In  a  city  Is  the  Imposition  of  a  new  servitude  upon 
the  land  distinct  from  that  to  which  It  was  originally  subjected,  when  taken  for  a 
blgfaway,  and  the  owner  of  the  fee  Is  entitled  to  compensation.  WiUiitmsv.  N.  T.  O. 
B.  K.  Co.,  16  N.  Y.  97:  JnUiy  r.  Union  Branch  R.  B.  Co., 28  Conn.  249;  Ram»den  ▼. 
ManchaUr^  ete^  Battway^  1  Ezch.  7S3.  But  In  others  It  Is  held  that  a  steam  railway  Is 
not  In  Itself  a  nuisance  or  purpreeture  upon  a  city  street,  and  that  the  abutter  Is  not 
entitled  to  compensation  for  the  land  taken.  MUbum  t.  City  of  Cedar  RapidHy  18  Iowa, 
MS  ;  ApplegaU  ▼.  Lextnifimi,  etc^  B.  R.  Co.,  8  Dana,  289;  Wolfe  ▼.  Lovtngton^  ete., 
A.  R.  Cb.,  15 B.  Monr.  404 :  New  A.AS,R.  R,  v.  O^DaQy,  12  Ind.  651. 

A  distinction  has  been  raised  between  steam  railways  and  horse  railways,  and  the 
principal  case  ts  aooordant  with  the  weight  of  authority.  New  York  apparently  stand- 
ing alone  In  opposition,  and  that  by  a  largely  divided  court. 

Hotart  ▼.  TheMOwavkee  CUy  BcMroad  Co.,fBt  Wis.  194;  8.C.,9  Am.  Hep.  461,  holds 
that  the  owner  of  a  fee  of  a  publlo  street  Is  not  entitled  to  compensation  for  the  con- 
struotlon  and  operation  of  a  horse  railroad  therein.  In  the  absence  of  proof  of  special 
damagOi  and  the  obetruotlon  to  unloading  drays  and  wagons  In  front  of  his  store  will 
not  constitute  such  special  damage. 

This  ts  founded  on  Street  Kafltoay  t.  CvmminKoQU^  li  Ohio  St.  523,  which  holds  that 
authority  to  lay  down  the  necessary  structure  for  a  street  railway,  In  a  common  high- 
way or  street,  and  to  run  oars  thereon  for  the  carriage  of  passengers  for  hire,  may  be 
lawfully  granted  to  a  company  Incorporated  for  that  purpose,  when  no  prirate  right 
of  the  adjoining  lot  owners  Is  thereby  impaired.  The  court  in  comparing  a  horse 
itf  \ray  with  a  plank  road,  which  was  held  in  Chaigrin  FtiOt^  etc.,  B.  R.  Cb.  t.  Cane,  9 
Ohio  St.  419,  not  to  be  a  purpresture,  say:  *^  The  use  of  such  a  highway  for  the  purpose 
of  a  street  railroad,  inyolres  the  application  of  new  appliances  and  modes  of  trarel, 
rather  than  of  any  new  .principle.  In  both,  a  corporation  is  employed  and  Invested 
with  rights  In  the  highway ;  In  both,  an  expenditure  of  money  Is  required  to  put  the 
rood  In  a  condition  for  use  and  to  keep  it  In  repair;  but  in  both,  the  great  publlo  ob- 
ject and  leading  benefit  lathe  accommodation  of  travellers,  who  may  have  occasion  to 
me  them  at  fixed  tolls  or  rates  of  fare,  and  not  the  profit  of  the  proprietors."  "  In 
truth,  the  street  railroad  Involves  a  surrender  of  less  of  the  publlo  Interest  and  control 
to  the  company  than  In  the  other  case.  In  the  one,  an  exclusive  possession  and  man- 
a«ement  by  the  company  are  absolutely  essential  to  enable  it  to  realise  the  compensa- 
tion allowed  ;  while  In  the  other,  the  grant  Includes  nothing  more  than  the  right  to 
maintain  In  the  hlghwny.  f^tlll  occupied,  controlled  and  used  by  the  public  as  before,  a 
structure  adapted  to  the  ninninir  of  cars  for  the  carriage  of  passengers.  So  far  as  the 
carrying  of  passengers  by  this  mode  is  concerned,  it  differs  In  nothing  from  ihe  exer- 
cise of  the  common  right  of  carrying  them  byooaohee  or  omnibuses;  nn^  o-ory  thing 
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needing  a  flrant,  or  the  furtheranthoritf  of  law.  Is  the  right  to  place  and  malDtain  In 
the  highway  the  neoemry  oooTenienoee  for  thU  new  deeorlptlon  of  oarrlagoe.  When 
this  grant  Is  conlined  to  a  mere  ocoupatlon  of  the  easement,  preTloiialy  aoqalred  by 
the  public,  although  its  enjoyment  may  require  a  rsetrtctlon  upon  former  modes,  we 
can  see  nothing  in  It  but  the  oontrol,  regulation  and  adjustment  of  a  publlo  right,  so 
as  to  make  It  best  answer  the  purposes,  and  meet  the  wants  of  all  classes  of  the  com- 
munity. It  does  not  exclude  or  seriously  Interfere  with  the  original  modes  in  which 
the  highway  was  used;  but  simply  adds  another  in  furtherance  of  the  same  genaral  ob- 
ject.*' So,  In  Frith  Y.  DuhuQUS,  45  Iowa,  408,  It  Is  held  that  the  fact,  that  a  city  has 
granted  a  railway  company  the  right  to  lay  Its  tracks  upon  one  of  its  streets,  does  not 
deprive  the  owner  of  adjacent  property  of  the  right  to  maintain  an  action  therefor,  if 
he  has  suffered  special  Injury  not  common  to  the  general  public 

In  Brown  v.  DupUasls,  14  La.  Ann.  8tt,  It  was  held  that  a  city  may,  by  leglalatl?e  au- 
thority, grant  the  right  of  way  In  Its  streets  to  horse  railway  companies,  without  con- 
sent of  abutters.  The  court  say :  *  *  Property  holders  on  the  streets  through  which  the 
proposed  railroads  shall  be  constructed  cannot  complain,  for  they  still  ha?e  the  use 
of  the  streets  In  their  desired  mode  of  con?eyance,  with  additional  privilege  of  riding 
for  a  small  compensation  In  the  cars.  If  the  running  of  these  cars  should  depredate 
their  property,  they  cannot  legally  complain,  because  they  are  not  divested  of  the  use 
of  the  streets,  and  the  destination  of  public  streets  Is  not  for  any  peculiar  mode  of 
public  travelling,  but  for  all  such  modes  as  shall  best  suit  the  convenience  of  the  pub- 
lic. The  preserving  a  certain  space  In  a  street,  for  the  use  of  the  can,  which  pursue  ona 
direction  without  deviation,  cannot  be  said  to  obstruct  the  streets,  for  they  can  occupy 
but  for  a  short  time  any  particular  part  of  the  streets.  An  omnibus  or  oairlage,  and 
every  other  vehicle,  occupies  a  certain  space  In  the  streets,  and  It  does  not  seem  to  be 
a  sufficient  objection  to  cars  that  they  move  In  a  fixed  direction ;  on  the  contrary,  it  Is 
more  easy  to  get  out  of  their  way,  than  out  of  the  way  of  those  vehicles  whose  courm 
depends  upon  the  volition  of  the  driver." 

To  the  same  effect  Is  EUiot  v.  Fatrhaocn^  etc,,  R,  R.  Go.,  81  Oonn.  679.  The  court  say : 
**  We  come  then  to  the  question  whether  this  horse  railroad  Is  a  new  and  additional 
servitude  upon  the  soil  and  freehold,  or  fee,  as  we  sometimes  say  of  the  highway.  To 
my  mind  It  is  not.  It  has  no  such  character.  Let  the  existing  servitude  or  highway 
be  defined  with  Intelligence  and  accuracy,  and  the  definition  will  be  found  to  embrace 
an  pubUe  travel  not  proMbtted  hy  loio,  on  foot,  in  carriages,  omnibuses,  stages,  sleighs, 
or  other  vehicles  as  the  wants  and  habits  of  the  public  demand.*'  ''The  power  to 
regulate  this  franchise**  "  Is  certainly  vested  in  the  legislature,"**  and  adjoining  pro* 
prietors  have  nothing  to  do  with  it .  **  **  This  follows  from  the  fact  that  their  land  has 
been  regularly  condemned  and  paid  for,  for  all  public  travel.  Nothing  is  mora  absurd 
than  that  the  mode  of  travelling  is  to  be  subject  to  their  will  and  pleasure.**  **  Nor  in 
fact  can  the  horse  railroad  In  question  be  said  to  be  absolutely  exclusive.  The  legisla- 
ture can  still  license  as  many  other  roads  as  they  find  necessary,  and  when  they  are 
flnisbed  the  people  can  travel  ss  freely  as  they  could  if  they  were  not  there,  except  that 
If  a  car  Is  coming  toward  them  they  may  be  obliged  to  turn  out,  just  as  they  would  If 
riding  on  horseback  they  should  meet  a  load  of  hay.'*  And  to  the  same  effect  ia  fiinefc* 
fiian  V.  Patertnn  Hone  RaUroad  Co^  17  N.  J .  Bq.  75. 

The  case  of  Peddieord  v.  Baltlniore,  etc,  Ra/Uway  Oo.,  M  Md.  40,  held  the  like  doc- 
trine in  respect  to  a  horse  railway  upon  a  country  highway  or  turnpike.  The  court 
said :  '  *  The  demand  made  upon  it  for  the  use  of  so  much  of  its  sixty-elx  feet  as  may  not 
be  required  for  ordinary  travel  for  horses,  wagons  and  carriages,  for  a  horse  railway 
which  will  not  Impede  or  Interfere  with  the  use  of  all  that  Is  required  for  the  ordinary 
travel  actually  contemplated  by  its  charter,  cannot  well  be  said  to  be  for  a  new  use.  In 
the  meaning  of  the  law,  but  may  more  properly  be  said,  we  think,  to  be  for  a  new 
adaptation  of  Its  original  use  to  the  advancement  of  public  conTenienoe~  to  a  more 
comfortable  and  more  economical  enjoyment  of  It  by  the  public  as  a  highway." 

In  Market  St,  R.  Co.  v.  Cent.  R.  Co.,  51  Cal.  888,  It  was  held  that  one  city  railway  oom- 
pany  cannot  enjoin  another  from  running  Its  cara  throuffh  the  same  street,  on  the 
ground  that  It  violates  the  public  franchise  in  the  highway,  for  a  street  railway  la  only 
one  mode  of  using  the  street,  and  does  not  exclude  the  public  use. 
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In  flSalgM  T.  CtCy  o/  Keokuk,  4  Iowa,  100,  Hi,  It  1b  held  that  astreet  may  be  used  for  a 
wharf  without  oompenaatton  to  the  land-ownen.  Theoourtsay:  **  He  claims  that 
the  i»bject  of  the  street  ts  for  passaget  for  travelling  over,  and  not  to  land  or  deposit 
goods  upon.  This  is  taking  a  yery  narrow  and  close  view.  The  streets  of  a  town  are 
Islrly  subjeet  to  many  purposes  to  which  a  highway  In  a  country  would  not  be.  Mors 
regard  should  be  paid  to  the  object  and  purpose  than  to  the  name.  The  waysof  a  town 
would  be  of  comparatively  little  use  If  the  dtlsens  and  traders  could  not  deposit  their 
gocMis  In  them  temporarily,  in  their  transit  to  the  storehouse,  and  so  of  other  things, 
and  so  it  is  of  the  wharf.  If  goods  cannot  be  deposited  upon  It  In  preparation  for 
shipping  them,  or  unladen  upon  it  from  boats  or  Vessels,  why  Is  a  town  looated  near 
the  river  upon  land  which  In  other  respects  Is  Inconvenient  and  is  expensive  to  grade,  to 
bring  Into  form  and  order.  Instead  upon  an  even  prairie,  requiring  no  such  trouble  and 
outlay^   But  this  is  too  plai  n  to  require  words." 

CommamoeaUh  v.  I^nnpls,  14  Gray,  78,  holds  that  a  horse  railway  car  has  aright  of  way 
over  the  tracks,  at  Its  ordinary  speed,  to  the  exclusion  of  slower  vehicles :  and  in  the 
opinion*  written  by  Chief  Justice  Shaw  at  the  age  of  80;  we  find  the  following  point  In 
regard  to  obstruction  of  the  street:  ^*Am  two  or  more  cannot  occupy  the  same  space  at 
the  same  time  with  their  persons,  their  horses,  carriages  and  teams  or  other  things 
necessary  to  this  use,  each  is  bound  to  a  reasonable  exercise  of  his  absolute  right.  In 
subordination  of  a  like  reasonable  use  of  all  others,  and  not  to  incumber  it  over  a 
larger  apace,  or  for  a  longer  time,  to  the  damage  of  any  other,  than  is  reasonably  neoas 
sary  to  the  benellcial  enjoyment  of  his  own  right."  ^  If  a  heavily  loaded  ox  team  be 
passing  along  a  street  wide  enough  only  for  one  carriage,  say  fourteen  feet,  and  other 
fast  carriages  follow,  theae  last  must,  for  the  time  being,  be  restrained  In  their  speed, 
because  this  necessarily  results  from  these  circumstances-- the  narrowness  of  the  way 
and  the  ordinary  slowness  of  the  ox  team  ahead." 

In  Peopls  V.  KetTj  tf  N.  Y.  180,  the  case  turned  upon  the  fact  that  the  fee  of  the 
stnets  In  the  city  of  New  York  Is  in  the  corporation  for  the  public  use  of  all  the  peo- 
ple of  the  State,  and  it  was  held,  such  streets  are  underthe  unquallfled  control  of  the 
leglalatnre,  and  any  appropriation  of  them  to  public  use  by  legislative  authority  is  not 
a  taking  of  private  property  so  as  to  require  compensation  tu  the  city.  Bmott,  J., 
spsaking  of  the  distinction  between  steam  and  horse  railways,  said:  ^*  One  such  use  Is 
the  transportation  of  psssengers  ttom.  one  portion  of  the  city  to  another,  through  Its 
streets  In  vehicles  running  upon  iron  rails  imbedded  la  their  surface.  There  Is  nothing 
In  snob  a  mode  of  locomotion  inconsistent  with  the  ordinary  use  of  the  street  by  com- 
mon vehicles.  Thers  Is  nothing  peculiar  in  the  vehicle  itself,  except  that  it  moves  in 
a  txed  line  and  does  not  give  way  or  turn  out  for  other  vehicles.  I  do  not  attach  any 
Importance  to  the  motive  power.  I  have  no  doubt  that  steam  will  ultimately  be  applied 
to  carriages  upon  common  roads,  and  I  suppose  it  might  be  used  upon  these  iron  ways 
without  affecting  the  prssent  question.  It  is  said  that  the  presence  of  the  rails  Is 
daagaroua,  if  not  injurious  to  hones  and  to  other  vehicles,  but  so  are  various  desorip- 
tlcmsof  pavements  which  are  in  more  or  less  frequent  use.  We  cannot  avoid  seeing 
that  there  is  a  wide  difference  between  a  city  railroad,  which  is  a  mere  application  of 
rails  to  the  aurface  of  a  street  pavement,  and  Is  used  for  the  transportation  of  pss- 
ssngers  from  point  to  point  along  its  streets,  and  an  ordinary  railroad,  with  its  uni- 
form unyielding  grade,  its  embankments,  and  excavations,  and  its  train  of  oars  passing 
and  repassing  at  high  speed,  and  used,  not  for  the  convenience  of  the  olty  itself,  but 
for  the  transportation  of  persons  and  property  to  distant  places.  The  one  Is  part  of 
the  commerce  of  the  State  or  the  country;  the  other  belongs  to  the  convenience  of 
the  city  alone.  Will  any  one  say  that  then  Is  note  radical  and  complete  difference 
between  the  application  of  Broadway  in  the  city  of  New  York,  for  Instance,  to  one  of 
the  great  railroads  running  Its  train  of  cars  to  distant  cities  or  States,  and  propelling 
them  with  the  greatest  npldity  along  a  line  which  It  may  bring  to  a  uniform  level  as 
well  as  to  a  straight  direction,  and  the  use  of  the  same  avenue  by  street  cars  drawn 
over  the  surface  of  the  pavement  and  transporting  passengers  from  street  to  street 
and  from  bouse  to  house,  f<ir  their  accommodation  ?**  This,  however,  was  oMtsr, 
the  case  was  decided  upon  other  grounds  (see  p.  81A). 
Ina«<cr  V.  JBodMiesrOttg4Bri0htonH.RC>>.,a»N.Y.«fM,it  was  held,  that  the 


270  MASSACHUSETTS, 


Att^nej-Qeneral  t.  Metropolitan  Railroad  Comptuty. 

mtabltfhtng  and  moniiiff  of  a  hone  railroad  In  the  puUlo  streets  of  a  olty  ts  the  Impo- 
sition of  an  additional  burden  upon  the  land  of  adjoining  proprletorB  covered  by  such 
Btreeu.  Three  Judges  dissented.  In  the  prevailing  opinion  Hzu*bb,  J.,  after  point- 
ing out  the  ruie  ;i8  to  steam  railways,  said:  **An  attempted  distlnotlon  is,  however, 
sought  to  be  made,  between  railroads  operated  by  steam,  and  those  which  are  simply 
used  by  horses  aa  a  motive  power.  In  the  streets  of  populous  cities ;  and  it  Is  contended 
that  the  rule  laid  down  is  entirely  Inapplicable  to  the  latter  class  of  railroads,  which 
of  late  yean  have  come  Into  use,  and  which  are  Increasing  In  numbers  aa  the  wants  and 
necessities  of  large  and  populous  communities  demand  more  ezpedStioas  and  more 
extended  means  for  the  transportation  of  passengers  between  the  widely  separated 
and  d Istant  portions  of  such  communities .  **  "  T  am  at  a  Ioaa  to  see  any  apparent  dla- 
tlnctlon  in  the  application  of  the  rule  between  esses  where  suiam  power  Is  employed 
and  thod  J  c.i  >o  t  where  the  road  is  operated  by  horse  power.  It  is  true  there  Is  some 
dlfferen(*e  in  tho  manner  in  which  the  road  is  constructed,  and  In  the  speed  with  which 
Its  cars  are  propelled  at  times,  but  there  is  precisely  the  same  exclusive  appropriation 
•f  the  tracks  for  the  purposes  Intended  In  each  case,  to  the  absolute  exclusion  of  all 
who  may  interfere  with  its  mode  of  operation.  The  power  to  use  the  road  for  the 
conveyance  of  passengers  Is  entirely  with  the  company,  and  no  person  can  Interfera 
with  that  method  of  conveyance,  or  with  the  right  of  the  company  to  enjoy  Its  mo- 
nopoly. As  was  held  in  Hegan  v.  The  Eighth  Avenue  B.  R.  Co.,  15  N.  Y.  380^  the  com- 
pany has  the  exclusive  right  of  the  track  while  the  oars  are  passing,  and  all  othan 
must  keep  out  of  their  way,  and  if  a  party  is  Injured  while  they  are  proceeding  at  a 
reasonable  and  lawful  speed,  an  action  cannot  be  maintained  sgainst  the  company 
for  the  Injury.  This  privilege  of  laying  and  using  the  track  In  such  a  manner  confers 
upon  the  company  a  right  to  the  use  and  enjoyment  of  the  track  which  precludes 
other  vehicles  while  the  operations  of  the  company  In  the  use  of  the  track  demand 
their  exclusion.  Buch  a  right  is,  I  think,  inconsistent  with  the  nature  of  the  ease- 
ment acquired  by  the  public."  **The  use  of  a  railroad,  no  matter  how  It  Is  operated, 
whether  by  Iiorse  or  steam  power,  necessarily  includes  to  a  certain  extent,  an  exclu- 
sive occupation  of  a  portion  of  the  highway,  for  the  track  of  tli(>  road  and  the  run- 
oing  of  Its  cars  by  the  company,  and  a  permanent  occupation  of  the  soil.  It  requires 
that  all  other  parties  shall  stand  aside  and  make  way  for  its  progress.  This  Is  clearly 
Inconsistent  with  the  legal  object  and  design  of  a  highway,  which  Is  entirely  open  and 
free  to  all  for  purposes  ef  locomotlye  travel  and  transportation.  The  enjoymant  of 
the  easement  In  a  highway  never  confers  an  exclusive  right  upon  any  one  who  may 
have  occasion  to  use  It,  while  the  laying  down  of  rails,  and  the  employment  of  cars.  Is 
to  the  detriment  and  exclusion  of  all  others  at  a  time  when  the  cars  are  running,  and 
a  restraint  upon  a  free,  undisturbed  and  general  public  use.  It  Is  an  assertion  of  a 
right  to  the  possession  of  the  highway  by  the  corporation,  and  an  appropriation  of  It 
to  private  occupation,  which  by  lapse  of  time  might  ripen  Into  a  right  and  vest  a  title 
In  the  company.  Instead  of  being  the  exercise  of  a  right  of  passage  and  repaasaga 
over  a  highway  or  a  street,  it  cannot,  I  think,  be  denied  that  it  is  sometimes  an  ob- 
struction to  travel,  and  an  Infringement  upon  the  rights  of  the  public  and  owners  of 
land.  In  narrow  streets,  where  the  rails  of  the  road  border  close  uiion  the  aidawalk. 
It  not  only  Interposes  obstacles  to  the  traveller,  but  inflicts  Injury  upon  the  lot-owner 
by  blocking  up  the  way  and  preventing  a  free  accem  to  the  premises.  The  large  and 
unwieldy  vehicles  which  are  used,  which  can  only  proceed  upon  a  track  laid  for  that 
purpose,  with  no  capacity  tu  turn  out,  so  as  to  avoid  or  accommodate  ordinary  car- 
riages, are  often  a  source  of  annojrance  and  obstruction  to  free  passage  of  horses  and 
carriage  for  periods  of  greater  or  less  duration,  and  are  inconsistent  with  the  use  of 
an  open  and  free  passage  of  tlie  highway.*' 

In  a  dissenting  opinion,  Mason,  J.,  obsenred:  "  The  construction  of  this  railroad  In  tlie 
streets  of  the  dty  of  Bocfaester,  and  the  operating  of  it  when  completed,  does  not  involve 
the  taking  of  any  title  to  the  land.  It  Is  true,  the  iron  rails  are  to  be  laid  down  in  the  street 
bat  they  are  required  to  conform  to  the  grade  of  the  street,  and  as  the  same  maybe 
ohangedfkom  time  to  time  by  the  dty  authorities,  and  the  rails  to  be  six  inches  wide  and 
laid  even  arlth  the  surteoe  of  the  street,  the  track  of  the  road  does  not  become  the  prop- 
arty  of  the  railroad.    AU  that  the  railroad  corporation  gets  is  a  license  to  construct  aad 
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operate  the  railroad,  bat  to  be  enjoyed  subject  to  the  rulee  aod  regulations  of  the  oommoe 
eouacil;  and  these  rsgolations,  in  the  case  at  bar,  are  well  calculated  to  secure  all  th^ 
original  pubik;  use  of  the  street  as  an  easement  for  public  travel,  and  the  common  use  for 
ceniageo  and  other  rehldes,  and  no  one  is  prohibited  from  paifwlng  over  and  along  the 
track  with  teams  and  vehides,  but  on  the  contraiy,  these  common  rights  are  but  little  In- 
terfered with  I  all  that  is  granted  to  the  defendant  Is  the  right  to  use,  not  to  take  and  hold, 
withoat  at  all  excluding  other  persons  from  their  former  use  of  the  same.  The  use  which 
is  thus  granted  is  nothing  more  than  the  privilege  of  passing  over  the  streets  in  question 
with  aspedes  of  oonyeyanoe  somewhat  different  from  that  which  the  public  generally  use] 
The  InoooTenienoe  to  the  public  in  the  common  use  of  the  street  must  be  small,  and  na 
individual  can  complain  that  a  public  street  is  iqppropriated  to  a  public  use  somewhat  dif* 
fterent,  onieas  it  is  to  be  regarded  a  new  use,  and  imposes  an  additional  burden  upon  tlie 
land.  This  in  my  Judgment  is  not  a  new  use.  When  land  is  acquired  to  the  public  use  of 
a  street  or  hij^way,  the  public  may  lawfully  claim  the  same  for  all  the  varying  wants 
which  the  public  may  require,  only  so  that  such  use  is  in  subordination  to  the  principal  use 
as  a  street.  The  principal  uses  of  a  street  are  for  the  passage  and  repassage  of  the  public, 
and  this  puMic  right  of  passage  Is  not  limited  to  any  particular  mode  of  travel  which  may 
be  in  use  at  the  time  the  land  is  taken,  but  to  all  such  new  methods  as  the  progress  of  dv- 
ilization  and  Improvement  may  bring  into  use,  only  so  that  it  remains  a  public  street  still, 
and  devoted  to  the  public  use.  The  construction  and  use  of  such  a  street  railway,  as  is 
prorided  for  in  the  case  under  consideration,  is  but  a  mode  of  exercising  the  public  right 
of  passage,  and  I  perceive  no  objection  to  the  public  exercising  this  right  by  means  of  pub- 
lic agenta,  or  through  the  medium  of  corporations,  where  they  become  public  common 
carrleR,  and  do  not  further  encroach  upon  the  general  public  use,  than  do  those  street 
railways  constructed  and  run  in  conformity  to  regulations  prescribed  in  the  case  at  bar. 
Utile  Is  no  new  appropriation  of  the  property  of  the  plaintiff  requiring  compensation  in  dam  - 
ages  Nor  is  there  a  burden  Imposed  upon  his  land,  caused  by  a  use  not  contemplated  in 
Its  original  i^ipiopriatlon." 

In  Wilimmii  V.  Natural  Bridgt  Plattk  Rood  Co.,  21  Mo.  580,  It  was  held  that  a  legislative 
grant  to  a  plank  road  company  to  put  planks  on  a  country  highway,  does  not  predude  the 
abutter  fhm  demanding  compensation  for  any  Injury  which  he  may  sustain  thereby,  aa 
tot  example,  where  the  highway  was  cut  down  so  as  to  leave  his  house  on  a  high  devatlon« 
endanger  Ita  stability,  and  incommode  the  entrance.  Of  this  case,  Bedfleld  says  (1  Rail- 
ways, SIC  n.):  "This  is  undoubtedly  th3  rule  of  the  Rngllsh  law,  and  of  reason  and  Jus- 
tice, and  we  should  rejoice  to  see  it  prevail  more  extensively  in  this  country .  The  AmerU 
oaa  courts  seem  to  have  been  sometimes  led  astray  on  this  subject  by  the  fallacy  that  a 
railway  is  merely  an  improYed  highway.** 

The  same  author  says  (Id.  Se9);  **  In  a  large  number  of  the  cases  which  have  come  before 
the  courts,  in  the  different  States,  it  seems  to  haye  been  assumed,  as  matter  of  oour8e,that 
street  raHways,  laid  In  the  public  streets  and  highwajrs,  become  part  of  the  public  ease- 
ment in  such  streets  and  highways,  and  that  the  owners  of  the  fee  of  the  land,  covered  by 
sudi  raHwaya,  have  no  daim  for  additional  damages,  and  the  same  rule  has  been  extended 
to  steam  railways,  laid  in  the  puUic  streets  and  highways,  in  a  majority  of  the  States 
where  the  question  has  been  decided.  This  we  cai|not  regard  as  a  sound  prindple  as  to 
steam  raHways.'*  "*  la  regard  to  street  railways,  the  question  Is  yery  different,  as  to  cre- 
ating an  additional  servitude  upon  the  land .  They  are  confined  to  the  public  highways;  as 
ageneral  thing  no  alteration  in  grade  is  required.  They  are  not  allowed  to  use  such  mo- 
tive powaras  will  seriously  annoy  other  travdlen,  or  the  adjoining prc^rieton."  And  hii 
is  in  harmoay  with  the  prindpal  case. 
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OJKMaM.fllOi) 

O^  —  ha/nk-book  ^  trtuL 

V,  deliyerad  her  bank-book  of  aaTings  deposits,  with  an  ssrignment  of  11m 
deposits  to  E.,  upon  an  ond  agreement  that  E.  shoold  paj  her  during  Ufa 
sneh  sums  as  she  wanted,  and  on  her  death  should  paj  the  balance  to  N.'s 
son.  In  ezecntion  of  this  agreement  E.  paid  N.  money  daring  her  life,  and 
the  balance  remaining  at  her  death  he  paid  to  her  son,  her  ezecntor.  BM^ 
that  the  transaction  was  a  valid  gift,  and  the  son  was  not  liable  to  aoooanl 
for  the  money  as  ezecntor.* 

APPEAL  from  a  probate  decree,  allowing  the  account  of  the 
executor  of  the  last  will  of  Mary  Ney.  The  testatrix  had  de- 
posited in  her  own  name,  in  the  Union  Institution  for  Savings  in 
Boston,  various  sums  of  money,  her  sole  property,  for  which  she 
held  separate  bank-books.  By  an  assignment  not  under  seal,  Sept 
24,  187 J,  she  assigned  her  deposits  and  delivered  her  bank-books  to 
Oeorge  F.  Emery,  the  treasurer  of  the  bank,  upon  the  oral  agree- 
ment that  Emery  was  to  draw  for  her  whatever  she  wanted  during 
her  life-time,  and  was  to  pay  the  balance,  if  any,  at  her  death,  to 
her  son.  The  son  was  not  informed  of  this  until  after  her  decease. 
Emery  drew  and  paid  to  her,  on  account  of  the  deposits,  and  al- 
lowed her  to  draw  various  sums,  .her  signature  and  Emery's  being 
required  by  the  bank.  She  died  October  4, 1876,  leaving  no  debts ; 
a  husband,  to  whom  she  had  been  married  before  1875 ;  and  one  son, 
whom,  by  a  will  made  without  her  husband's  consent,  and  after- 
ward admitted  to  probate,  she  made  her  executor  and  sole  lega- 
tee. Af  tor  her  decease,  Emery  paid  to  her  son  the  balance  remain- 
ing of  her  deposits,  and  subsequently  her  son  filed  his  account  as 
executor,  not  charging  himself  therewith,  or  with  any  part  thereol 
His  account  was  allowed  by  the  probate  court,  and  the  hosband 
appealed .     The  case  was  reserved  for  the  full  oonrt 

W.  8,  Steams,  for  appellant 
•7.  A,  Maxwell,  for  appellee. 

*As  to  gifts  of  saTlngB  bank-boolcs,  see  note  to  Skeeily  t.  Roach,  il  Aai.Btpu  Ml. 
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BkoiOott,  J.  The  delivery  of  the  bank-books  to  Emery,  acoom- 
panied  by  an  assignment,  constituted  a  valid  gift,  and  gave  to  him 
a  complete  title  in  the  f  and  i^presented  by  the  books.  Foss  v. 
LaweB  Savings  Bank,  111  Mass.  285;  Kingman  v.  Perkins^  105 
id.  HI;  KimbaU  v.  Island,  110  id.  325.  In  form,  the  C(fn- 
veyanoe  to  Emery  was  absolute ;  but  it  appears  from  the  statein^t 
of  facts  that  it  wa^  accompanied  by  an  oral  agreement,  between 
Mrs.  Key  and  Emery,  that  he  should  pay  her  during  life  such  sums 

•  as  she  wanted,and  that  upon  her  death  he  should  pay  over  the 
balance  to  her  son.    Tn  execution  of  this  agreement,  he  paid  hef  a 

*  oonsidjdrable  mim  of  monej  before  her  deivth,  «iid  what'  i>eniaitlM 
after  her  death  he  paid  to  the  son.  Th^  fippellatit>^^()6nWndi^)likt 
this  was  not  B  complete  gift;vthat  it  was  an  attempt  to  evade  the 
statute  of  wills ;  and  that  the  transaction  was  a  mere  form,  the 
nominal  title  being  in  Emery,  and  the  real  ownership  and  posses- 
sion being  in  Mrs.  Ney. 

It  was  in  the  power  of  Mrs.  Ney  to  make  this  disposition  of  her 
own  property.  If  the  trust  upon  which  Emery  held  it  had  been 
declared  in  writing,  it  would  have  come  within  the  case  of  Sione  v. 
Haekeit,  12  Gray,  227.  Although  not  declared  in  writing,  parol 
evidence  would  be  admissible  to  establish  the  fact  that  the  assign- 
ment to  Emery,  while  absolute  in  its  terms,  was  in  reality  upon 
certain  trusts  or  agreements,  which,  if  proved,  a  court  of  equity 
might  compel  him  to  execute.  Newton  v.  Fay,  10  Allen,  505 ; 
HunnewM  v.  Lane,  11  Mete.  163  ;  Campbell  w.  Dearborn,  109  Mass. 
130 ;  s.  o.,  12  Am.  Bep.  671 ;  1  Perry  on  Trusts,  §§  85,  86,  226. 

In  Stone  v.  Hackett,  the  income  of  the  property  assigned  was  to 
be  paid  to  the  donor  during  life,  and  upon  his  decease  the  principal 
was  to  be  divided  among  various  charities,  with  a  power  reserved 
in  the  donor  to  modify  or  revoke  the  trust ;  and  the  validity  of  the 
trust  was  upheld.  In  the  case  at  bar,  there  was  no  power  to  revoke, 
but  the  donor  was  entitled  by  the  agreement  to  such  portion  of  th« 
fund  as  she  required  during  her  life.  Such  a  provision,  like  a  power 
<^  revocation,  is  not  inconsistent  with  the  creation  of  a  valid  trust 
Trusts  may  be  created  by  will  or  inter  vivos,  with  power  in  the 
trustee  to  pay,  and  a  right  in  the  cestui  que  trust  to  receive,  not 
merely  the  income,  but  the  principal  of  the  fund,  as  needed  or 
called  for.  It  is  true,  all  the  fund  may  be  drawn  out,  leaving  no 
balance  to  satisfy  the  gift  over ;  but  that  cannot  affect  the  legal 
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title  to  the  property  in  the  hands  of  the  tmstea^  and  if  any  aniplui 
femains,  the  party  designated  should  leoeive  it. 

It  does  not  appear,  upon  the  oase  stated,  that  it  was  the  intaat 
of  .Mrs.  Ney  to  make  a  disposition  of  this  property  in  its  nature 
testamentary.  8lons  y.  ffaeieU^  u6i  mpra.  There  is  no  imputa- 
tion of  fraud  or  oollusion  between  the  parties ;  and  it  is  immaterial 
that  the  son  was  not  informed  of  the  transaotion  until  after  his 
mother's  death. 

The  claim  of  the  appellant,  that  the  balance  paid  to  the  son  by 
Bmery  should  hare  been  credited  in  the  son's  account  as  executor 
of  his  mother's  will,  cannot^  in  the  opinion  of  a  majority  of  the 
ooiirt^  be  sustained;  and  the  entry  must  be 
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€hmifiutianai  laW'^StaU  AMMb— invMiMU^  of  conirmti  mk. 

Uader  an  act  of  the'legtalAtue.  bonda  of  the  State  were  laaaed  to  ralao  monaf 
to  be  aaed  In  the  parehaae  of  landa  to  be  aold  to  settlers  thereon,  and  the 
Inteieat  on  the  pnrchase  money  of  the  lands,  when  sold,  to  be  applied  by  the 
8tale  treaanver  to  the  payment  of  the  inteiest  on  the  bonds  issued  under 
the  aet.  SIM,  that  the  aet  eonstitated  part  of  the  contract  with  the  holdem 
of  the  bonds  and  that  tlie  State  had  no  right  to  dirert  the  f  nnd  arisingYfooa 
the  interest  on  the  purchase  money  of  the  land  from  the  payment  of  tlie 
interest  on  such  bonds. 

When  the  State  borrows  money  on  bonds  issued  by  it  for  that  purpose  and 
pledges  a  oertain  fund  for  the  payment  of  the  interest  to  accrue  thereon, 
sadi  pledge  is  a  part  of  the  contract  with  the  holders  of  the  bonds,  and  the 
Slate  has  no  right,  under  the  Constitution  of  the  United  States,  to  impair 
the  oUigaUon  of  tlie  contract  by  diyerting  the  fund  to  other  purpoaes. 

APPLICATION  to  the  Sapreme  Court  for  a  writ  of  mandamus. 
The  petition  alleged : 

1.  That  Francis  L.  Cardozo  is  the  treasurer  of  the  State  of  Sooth 
Carolina. 

2.  That  by  an  act  of  the  legislature  of  the  State  of  South  Caro- 
Kna  entitled  ''  An  act  to  provide  for  the  appointment  of  a  land 
oommissioner  and  to  define  his  duties  and  powers/'  approved 
March  27,  1869,  it  is  provided  : 
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*'  Sbo.  4.  That  it  shall  be  the  duty  of  the  said  land  commissioner 
to  purchase  or  cause  to  be  purchased  any  lands  in  any  portion  of 
the  State^  improved  or  ii'tiitaiprored/-  at  such  prices  as  the  said 
advisory  board  may  determine,  not  to  exceed  in  the  aggregate 
amount  in  any  one  fiscal  year  the  par  value  of  the  public  stock  of 
this  State  created  by  the  general  assembly  for  this  purpose. 

'^  Sec.  5^  The  treasurer  of  the  State  is  hereby  authorized  and 
directed  to  issue  to  the^  land  cbtnmissioneiis  ^bonids  of  the  State  in 
the  sum  of  two  hundred  thousand  dollars,  with  coupons  attached, 
if,  in  the  opinion  of  the  said  advisory  board,  so  much  be  necessary, 
bearing  six  per  cent  interest,  the  principal  payable  in  twenty  years 
at  the  financial  agency  of  the  State  in  the  city  of  New  York  ;  the 
bonds  to  be  signed,  by  > the  governor^  Countersigned  by  the  comp- 
troller-general, and  the  coupons  to  be  signed  by  the  treasurer  of 
the  State. 

<<  The  faith  and  credit  of  the  State  is  hereby  pledged  to  the  pay- 
ment of  the  principal  and  interest  of  such  bohd»;'  tod  a  sufficient 
amount  of  taxes  is  hereby  levied  to  pay  the  interest  accruing  on 
said  bonds  annually. 

'^Sbo.  6.  All  lands  purchased  by  said  land  commissioner  shall 
be  subdivided  into  sections  containing  not  less  than  25  nor  more 
than  100  acres,  to  be  sold  to  actual  settlers,  subject  to  the  condition 
that  one-half  thereof  shall  be  placed  under  cultivation  within  five 
years  from  the  date  of  such  purchase,  and  that  the  purchaser  shall 
annually  pay  interest  at  the  rate  of  six  per  cent  per  annum  upon 
any  moneys  remaining  unpaid,  and  also  all  taxes  imposed  thereon 
by  the  authority  of  the  United  States  or  of  this  State ;  and  in  addi- 
tion thereto  shall,  in  every  year  after  the  third  from  the  date  of 
said  purchase,  pay  one-fifth  of  the  principal.  The  title  to  said 
.land  shall  remain  in  the  State  until  the  amount  of  said  parohase 
shall  be  paid,  principal  and  interest ;  but  a  certificate  of  such  par- 
chase  shall  be  assignable  at  three  years  from  the  date  thereof : 
Provided,  that  in  every  case  where  a  person  purchases  more  than 
one  section  of  50  acres,  they  shall  pay  on  such  excess  one-fourih 
cash,  and  the  balance  to  be  paid  in  equal  annual  installments  of 
one-fourth  the  amount  of  purchase  each  year:  Provided y  that  no 
person  shall  be  entitled  to  purchase  in  his  owv  name  or  for  his  own 
use  more  than  100  acres. 

''  Sec.  7.  It  shall  be  the  duty  of  the  said  land  commissioner  to 
dejiKsit  with  the  treasurer  of  the  State  all  moneys  ooUeoted  by  him 
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as  interest  due  upon  the  sale  of  said  lands,  which  shall  be  used  by 
thie  treasurer  of  the  State  in  the  payment  of  the  interest  on  the 
stocks  and  bonds  of  the  State  issued  for  the  purchase  of  said  lands, 
and  to  invest  in  bonds  of  this  State  all  moneys  received  by  the 
latid  commissioner  in  payment  for  said  lands  as  principal ;  said 
State  bonds  to  be  deposited  with  the  treasurer  of  the  State  to  con- 
stitute a  sinking  fund  for  the  final  payment  and  redemption  of  all 
stocks  or  bonds  issued  by  the  State  for  the  purchase  of  said  lands. 
The  interest  accruing  on  the  bonds  of  the  said  sinking  fund  shall 
be  applied  to  the  payment  of  the  interest  upon  the  stocks  or  bonds 
of  the  State  issued  for  the  purchase  of  lands." 

3.  That  by  the  further  act  of  the  legislature  of  the  State  of 
South  Carolina  entitled  '*  An  act  to  amend  an  act  entitled  '  An  act 
to  provide  for  the  appointment  of  a  land  commissioner  and  to 
define*  his  powers  and  duties,  and  for  other  purposes  therein  men- 
tioned,' "  approved  March  1, 1870,  it  is  provided  : 

'^SscTiosr  1.  Be  it  enacted  by  the  senate  and  house  of  repre- 
sentatives of  the  State  of  South  Carolina,  now  met  and  sitting  in 
general  assembly,  and  by  the  authority  of  the  same,  the  treasurer 
of  the  State  is  hereby  authorized  and  directed  to  issue  to  the  land 
commissioner  bonds  of  the  State  in  the  sum  of  $500,000,  with 
coupons  attached,  if,  in  the  opinion  of  the  advisory  board,  so 
much  be  necessary,  bearing  six  per  cent  interest,  the  principal  pay- 
able within  twenty  years  at  the  financial  agency  of  this  State  in 
the  city  of  New  York,  the  bonds  to  be  signed  by  the  governor  and 
countersigned  by  the  treasurer  of  the  State,  and  the  coupons  to  be 
signed  by  the  treasurer  of  the  State,  which  bonds  shall  be  nego- 
tiated in  such  form  and  manner  as  the  advisory  board,  by  a 
majority  of  votes,  shall  determine. 

"  The  faith  aud  credit  of  the  State  is  hereby  pledged  to  the  pay- 
ment of  the  principal  and  interest  of  said  bonds;  and  a  sufficient 
amount  of  taxes  is  hereby  levied  to  pay  the  interest  accruing  on 
said  bonds  annually." 

4.  That  by  virtue  of  the  said  acts  the  treasurer  of  the  State  of 
iSouth  Carolina  issued  to  the  land  commissioner  bonds  of  the  State 

in  the  sum  of     hundred   thousand  dollars,  with  coupons 

attached,  which  said  bonds  with  coupons  attached  were,  according 
to  the  provisions  of  said  acts  and  for  the  purposes  therein  men- 
tioned, duly  negotiated  and  sold. 

5.  That  your  petitioner  is  now  the  legal  owner  and  holder  of  ten 
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(10)  coupons,  each  for  the  Sam  of  thirty  dollars,  which  matured  on 
the  first  day  of  April,  1872;  ten  (10)  conpons,  each  for  the  snm  of 
thirty  dollars,  which  matured  on  the  first  day  of  October,  1872; 
ten  (10)  coupons,  each  for  the  sum  of  thirty  dollars,  which  matured 
on  the  first  day  of  April,  1873;  ten  (10)  coupons,  each  for  the  sum 
of  thirty  dollars,  which  matured  on  the  first  day  of  October,  1873; 
ten  (10)  coupons,  each  for  the  sum  of  thirty  dollars,  which  matured 
on  the  first  day  of  April,  1874;  all  of  which  are  coupons  of  bonds 
issued  under  the  provisions  of  said  acts  and  now  past  due,  amount- 
ing in  the  aggregate  to  the  sum  of  $1,500,  a  schedule  of  which  said 
coupons  is  attached  and  made  a  part  of  this  petition. 

6.  That  by  the  seventh  section  of  the  act  of  March  27, 1869,  a 
fund  was  created  for  the  payment  of  the  interest  on  the  said  bonds, 
and  it  was  further  made  the  duty  of  the  State  treasurer  so  to  use  the 
said  funds.  And  your  relator  further  showeth  that  there  is  now  in 
the  hands  of  the  said  Francis  L.  Gardozo,  State  treasurer,  a  large 
sum  of  money  accruing  from  the  sales  of  lands  held  by  the  State 
for  the  purposes  of  the  land  commission  and  also  from  the  interest 
accruing  on  the  State  bonds  purchased  by  the  said  land  commis- 
sioner with  the  proceeds  of  sales  of  land,  which  said  fund  is  only 
applicable  to  the  payment  of  the  interest  on  the  bonds  issued  under 
said  acts  and  ample  for  the  payment  of  the  coupons  held  by  your 
relator. 

7.  That  your  relator  has  presented  the  said  coupons  at  the  treas- 
ury of  the  State  to  the  said  Francis  L.  Oardozo  and  demanded 
payment  thereof,  and  that  the  said  Francis  L.  Oardozo,  though 
required  by  law  to  apply  the  said  funds  in  payment  of  said  coupons, 
has  refused  so  to  do. 

8.  And  your  relator  further  shows  that  he  has  been  informed  and 
belieyes  that  the  said  Francis  L.  Oardozo,  as  State  treasurer,  is 
about  to  apply  the  said  fund  to  the  payment  of  other  claims  against 
the  State  of  South  Oarolina,  and  thus  divert  the  same  from  its 
legitimate  purpose,  to  the  great  wrong  and  injury  of  your  relator. 

Wherefore,  inasmuch  as  the  said  Francis  L.  Oardozo,  State  treas- 
urer, refused  and  still  refuses  to  pay  the  said  coupons  from  the  fund 
so  applicable  thereto,  and  as  your  relator  has  no  other  adequate 
remedy  by  law,  your  relator  prays  that  the  said  Francis  L.  Oardoio, 
State  treasurer,  may  be  required  and  commanded  to  pay  to  your 
relator  the  amount  due  on  said  coupons  out  of  the  fund  in  his  hands 
arising  under  the  provisions  of  said  acts;  and  that  until  the  further 
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hearing  and  final  disposition  of  yonr  relator's  petition  the  said 
Francis  L.  Cardozo,  State  treasarer,  be  enjoined  and  restrained  from 
making  any  disposition  whatsoever  of  the  f  and  aforesaid;  and  for 
such  other  and  farther  reliefs  as  may  be  proper. 

A  rale  to  show  caase  was  issued  and  a  return  thereto  made  by 
the  State  treasurer,  setting  forth  the  grounds  upon  which  he  refused 
to  pay  the  coopons  held  by  the  petitioner. 

These  grounds  sufficiently  appear  in  the  opinion  of  the  court 

Clark,  for  petitioner. 

Sione,  Attomey-Oeneral,  eonira.  The  question  really  involved 
in  this  case  is,  whether  the  provisions  of  the  seventh  section  of 
the  act  of  March  27,  1869  (Vol.  14,  p.  275,  Stat,  of  S.  0.),  entered 
into  and  formed  a  material  part  of  the  contract  made  by  the  State 
with  the  holders  of  the  coupons  in  controversy. 

There  is  no  question  but  that  the  provisions  of  section  5  of  said 
act  did  form  a  part  of  the  contract,  and  that  the  taxes  levied  b} 
said  act  can  be  collected  by  means  of  a  mandamus  issued  to  the 
proper  State  officers. 

The  decision  in  the  case  of  Morton,  Bliss  S  Co,  v.  OomptroUer- 
Oeneraly  4  S.  C.  430,  settles  this  point 

But  section  7  of  said  act  is  a  present  direction  by  the  general 
assembly  to  the  land  commissioner  as  to  the  disposition  to  be 
made  by  him  of  the  moneys  collected  upon  sales  of  land.  He  is 
told  to  pay  this  money  into  the  State  treasury,  and  the  State 
treasurer —  at  the  moment  the  act  is  passed,  and  before  any  bonds 
are  issued  or  lands  sold,  and  before  any  money  has  come  into  his 
hand, —  is  directed  to  invest  it  in  the  mode  therein  prescribed. 

There  is  nothing  in  the  act  itself  to  indicate  that  the  genera) 
assembly  intended  by  this  merely  administrative  legislation  to  tie 
the  hands  of  all  subsequent  legislatures  so  that  these  funds  might 
not  bo  invested  in  some  other  way. 

Thus,  for  mstance,  it  would  be  clearly  lawful  for  any  general 
assembly  to  order  the  investment  of  these  funds  in  bonds  of  the 
United  States  instead  of  bonds  of  the  State ;  or  the  State  could 
lawfully  extend  the  time  within  which  purchasers  might  pay  for 
lands ;  or  it  could  even  go  further,  and  release  the  debt  of  the  pur- 
chaser altogether.  Now  while  such  legislation  might  lessen  the 
ability  of  the  State  to  pay  its  debts  from  this  source  of  revenue,  it 
oould  not  be  said  to  impair  the  obligation  of  the  State's  contract 
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Tv^th  the  bondholder  or  impair  the  remedy  given  him  to  collect  his 
d^bt. 

.The  act  in  question  had  some  other  purposes  in  yiew  than  merely 
to  provide  for  the  issuing  of  bonds  and  the  giving  of  a  remedy  to 
the  holders  thereof  to  collect  the  interest  and  principal  due  them  ; 
ai|d  this  seventh  section  refers  to  some  of  the  other  purposes. 

The  real  inducement  held  out  to  the  purchasers  of  these  bonds  is 
the  provision  for  their  payment,  found  in  section  5,  and  not  in  the 
uncertain  mode,  provided  by  section  7,  of  finally  paying  interest 
and  principal  out  of  the  proceeds  of  sale  of  lands. 

But  even  if  the  provisions  of  section  7  be  regarded  as  a  part  of 
the  contract,  they  belong  to  the  remedy^  and  do  not  form  a  part  of 
tl\e  obligation  of  the  contract. 

*And  the  decisions  of  the  Supreme  Court  of  the  United  States 
admit  that  laws  affecting  the  remedy  are  not  unconstitutional  so 
long  as  there  remains  some  efficient  remedy  to  enforce  the  con- 
trac,t.  Sturges  v.  Oratminshieldy  4  Wheat  122;  Ounn  v.  Barry, 
15' Wall.  610. 

Unless,  then,  the  bondholder  could  compel  the  State  treasurer 
to  invest  the  funds  accruing  under  said  act  in  the  manner  directed 
thereby,  even  though  subsequent  legislation  should  direct  another 
disposition  of  it,  he  cannot  compel  the  State  treasurer  to  pay  to 
hiin,  the  interest  due  him  out  of  such  moneys. 

We  do  not  think  such  a  power  is  contended  for  or  that  it  would 
be  recognized  by  the  courts. 

Xf  it  be  true,  as  contended  for  by  the  respondent,  that  the  pro- 
visions of  said  section  7  are  merely  a  direction  to  the  State  treas* 
urer  made  by  one  legislature,  which  another  and  subsequent 
legislature  could  change,  then  it  is  clearly  within  the  constitutional 
power  of  the  general  assembly  to  make  an  appropriation  of  the 
moneys  received  by  the  State  treasurer  from  the  land  commis- 
sion department  to  an  object  other  and  different  from  that  at  first 
contemplated.  And  the  general  assembly  having  exercised  such 
power,  the  courts  are  powerless  to  review  its  action. 

Moses,  C.  J.  It  is  admitted  in  the  argument  on  the  part  of  the 
respondent  that  the  provisions  of  the  fifth  section  of  the  act  of 
1869  (14  Statutes  at  Large,  385),  entered  into  and  formed  a  mate- 
rial part  of  the  contract  made  by  the  State  with  the  holders  of 
bonds  isssued  under  its  direction  and  authority.    Neither  the  genu- 
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inenesB  of  the  coupons  set  out  in  the  suggestion  nor  the  title  of  the 
relator  is  disputed,  and  the  only  question  left  for  our  determination 
uiTolTes  his  right  to  demand  their  payment  out  of  the  fund  pro- 
vided and  set  apart,  as  he  claims,  for  that  purpose  by  the  seventh 
section  of  the  said  enactment. 

Its  language  is  as  follows:  '*  It  shall  be  the  duty  of  the  said  land 
commissioner  to  deposit  with  the  treasurer  of  the  State  aU  moneys 
coUected  by  him  as  interest  due  upon  the  sale  of  lands,  which  shall 
be  used  by  the  treasurer  of  the  State  in  the  payment  of  the  inter- 
est on  the  stocks  and  bonds  of  the  State  issued  for  the  purchase  of 
said  lands,  and  to  invest  in  bonds  of  the  State  all  moneys  received 
by  the  land  commissioner  in  payment  for  said  lands  as  principal; 
said  State  bonds  to  be  deposited  with  the  treasurer  of  the  State  to 
constitute  a  sinking  fund  for  the  final  payment  and  redemption  of 
all  stocks  or  bonds  issued  by  the  State  for  the  purchase  of  said 
lands.  The  interest  accruing  on  the  bonds  of  the  said  sinking  fund 
shall  be  applied  to  the  payment  of  the  interest  upon  the  stocks  or 
bonds  of  the  State  issued  for  the  purchase  of  lands." 

The  relator  contends  that  the  money  in  the  hands  of  the  treas- 
urer, collected  as  interest  due  upon  the  sales  of  said  lands,  is  pledged 
for  tiie  payment  of  the  interest  on  the  stocks  and  bonds  of  the 
State  issued  for  their  purchase  ;  that  the  provisions  of  said  section 
enter  into  and  become  part  and  parcel  of  the  contract  between  the 
State  and  the  holders  of  bonds  and  stocks,  and  any  diversion  by 
the  State  of  such  proceeds  impairs  the  obligation  of  the  contract, 
and  is,  therefore,  void  and  of  no  effect,  because  repugnant  to  the 
tenth  section  of  the  first  article  of  the  Constitution  of  the  United 
States. 

It  is  not  denied  that  there  is  in  the  hands  of  the  treasurer,  de- 
rived from  the  sources  specified  in  the  said  seventh  section,  a  sum 
sufficient  for  the  payment  of  the  coupons  held  by  the  relator,  and 
that  it  is  only  withheld  because  the  general  assembly,  by  the  act 
approved  March  3,  1876,  to  make  appropriations  to  meet  '^  the 
ordinary  expenses  of  the  State  government  for  the  fiscal  year  com- 
mencing November  1, 1875,"  (16  l^tat.  at  Large,  97),  diverted  it  to 
other  purposes. 

The  intent  of  the  act  is  too  clear  to  admit  of  any  doubt  as  to  the 

purpose  of  the  legislature  proposed,  or  the  mode  by  which   it  was 

to  be  accomplished.    The  money  for  the  purchase  of  the  lands  was 

to  be  raised  on  the  bonds  directed  to  be  issued,  and  as  to  these  cer- 
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tain  terms  and  stipulations  are  expressed  with  no  other  possible  view 
than  to  add  to  their  worth  and  secnrity.  The  greater  the  certainty 
of  payment  to  the  holder  of  the  bond,  the  higher  would  be  the 
market  value.  If  the  means  of  meeting  the  interest  and  of  reduc- 
ing the  bonds  were  provided  and  assured  in  a  fixed  and  permanent 
form,  there  would  he  a  higher  gaaranty  than  that  promised  by  the 
pledge  of  ''  the  faith  and  credit  of  the  State/'  which  could  not  be 
practically  enforced  by  the  process  of  the  legislative  acts  in  the 
conscience  of  those  who  chance,  from  time  to  time,  to  constitute 
the  general  assembly. 

As  was  said  in  Morton^  Bliss  &  Oo.  v.  Th^  Oomptrottsr-Oev^eral, 
4  S.  C.  448,  '^when  a  sovereign  State  enters  into  a  contract  of 
borrowing  with  an  individual,  it  assumes  to  be  bound,  in  all  partic- 
ulars as  an  individual  under  like  circumstances  would  be  bound, 
by  what  is  expressed  or  properly  implied  by  the  terms  of  such  con- 
tract" If  one  agreed  with  another  that,  for  the  security  of  the 
punctual  payment  of  the  interest  and  principal  of  a  loan,  he  would 
set  apart,  by  delivery  to  a  third  person,  certain  securities,  from  the 
income  of  which,  at  fixed  periods,  it  would  be  returned,  would  not 
his  attempt  to  convert  them  from  the  use  to  which  they  had  been  ap- 
propriated, by  diverting  them  to  another,  entirely  inconsistent  with 
the  one  to  which  they  had  been  before  devoted,  be  good  cause  for 
the  interposition  of  a  preventive  remedy  through  the  courts  P  As 
if  to  render  certain  the  object  proposed  by  the  provisions  of  the  said 
section,  'Hhe  treasurer  is  required  to  invest  in  the  bonds  of  the 
State  all  moneys  received  by  the  land  commissioner  in  payment 
for  said  lands  as  principal,  said  State  bonds  to  be  deposited  with 
the  treasurer  of  the  State  to  constitute  a  sinking  fund  for  the  final 
payment  and  redemption  of  all  stocks  or  bonds  issued  by  the  State 
for  the  purchase  of  said  lands.  The  interest  accruing  on  the  bonds 
of  the  said  sinking  fund  shall  be  applied  to  the  payment  of  the  in- 
terest upon  the  stocks  or  bonds  of  the  State  issued  for  the  purchase 
of  lands.''  A  permanent  mode  of  absorbing  the  whole  loan  is  pn>> 
vided  in  the  nature  of  a  smking  fund,  which  promised  as  certain 
a  security  for  the  loan  as  the  State  could  well  supply  in  addition  to 
that  which  it  had  at  the  same  time  furnished  by  the  fifth  aeoticn. 

In  fact,  the  seventh  section  afforded  at  least  a  more  available  se- 
curity for  the  payment  of  the  bonds  issued  under  the  acts  than  did 
the  fifth ;  for  while  the  acts  declared  that  ^'a  soffioient  amount  of 
taxes  is  hereby  levied  to  pay  the  interest  accruing  on  said  bo^ida 
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aannallj,''  it  made  no  provision  for  the  redemption  of  the  bonds, 
and  eyen  the  tax  to  meet  the  interest  oonld  onlj  be  levied  through 
the  action  of  some  fatnre  legisUtore  fixing  the  rate  that  would  be 
necessaiy  to  insure  the  '^  sufficient  amount  of  taxes  to  pay  the  an- 
nual accruing  interest"  If,  as  is  said  at  page  449,  in  Morton,  Bliss 
d  Oo.  T.  OompirolUr^  General,  already  cited,  '^  when  the  law-making 
power  makes  a  contract  with  an  individual  the  legislation  confer- 
ring authority  upon  its  agent  and  limiting  his  powers  is  to  be  con- 
sidered a  part  of  the  contract,  of  which  one  dealing  with  the  State 
is  bound  to  take  notice,''  surely  the  State  must  stand  bound  to  the 
terms  and  conditions  which  it  imposes  on  itself  as  a  security  for 
the  investment  which  it  invites.  In  the  same  case  the  principle 
now  invoked  by  the  relator  was  thus  announced :  **  When  the  au- 
thority under  which  the  contract  of  borrowing  is  made  proceeds 
wholly  from  the  legislature,  the  act  and  proceedings  of  that  body 
in  reference  to  it  enter  into  and  become  apart  of  that  contract 

It  is  claimed  by  the  respondent  that  it  is  within  the  power  of 
ftny  general  assembly  to  order  the  investment  of  these  funds  in 
bonds  of  the  United  States  instead  of  bonds  of  the  State,  or  go 
further  and  release  the  debt  of  the  purchaser  altogether.  As  to  the 
first,  it  is  enough  to  say,  if  such  a  change  diminished  the  security 
of  the  bondholder,  the  obligation  of  the  contract  would  necessarily 
be  violated.  As  to  the  last,  the  State  has  pledged  the  proceeds  of 
ail  the  lands  sold  as  a  security  to  the  bondholder,  and  devoted 
them,  on  valuable  consideration,  to  the  constitution  of  a  fund  for 
the  payment  of  a  specific  class  of  creditors.  The  security,  though 
not  in  the  form  or  language  of  a  mortgage,  attaches  to  all  the  inci- 
dents and  obligations  of  such  an  instrument,  and  the  debtor  can 
with  no  more  propriety  or  right  divert  the  funds  from  the  purpose 
to  which  he  has  devoted  it  by  his  contracts  than  could  the  mortgagor 
affect  the  priority  and  validity  of  his  mortgage  by  converting  the 
subject  of  it  to  some  other  and  different  use. 

Bat  it  is  said  that  ''even  if  the  provisions  of  section  7  be  re- 
garded as  a  part  of  the  contract,  they  belong  to  the  remedy  and  do 
not  form  a  part  of  the  obligation  of  the  contract.''  Where  an 
agreeaient  is  entered  into  by  a  State  through  an  act  of  its  general 
assembly,  its  terms  are  to  be  found  in  the  provisions  of  the  act  to 
which  it  owes  its  creation.  Its  intent  can  in  no  other  way  be 
ascertained ;  and  whatever  of  the  substance  of  the  contract  is  therein 
ezpreaaed  enters  into  the  obligation,  which  is  mutually  binding. 
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In  no  sense  can  the  said  section  be  said  to  belong  to  the  remedy, 
^t  sets  forth  the  terms  of  the  loan  and  provides  a  security  for  its 
payment ;  fixes  a  time  for  its  redemption,  and  in  and  of  itself  con- 
stitutes one  entire  contract^  imposing  '*  the  duty  of  performing  it,'^ 
which,  following  the  eminent  authorities  cited,  we  have  said  in 
Slate  V.  The  Bank  of  the  State  of  South  Carolinoy  1  S.  0.  78,  "con- 
stitute the  obligation."  Even  if  the  respondent  is  right  in  assum- 
ing that  the  provisions  of  the  said  section  belong  only  to  the 
remedy,  the  diversion  of  the  fund  proposed  by  the  act  of  1876  so 
affected  the  mode  of  payment  which  they  designated  as  entirely  to 
destroy  it  On  this  point  it  is  enough  to  repeat  here  what  we  said 
in  the  case  to  which  we  last  referred,  quoting  the  language  of  Mr. 
Justice  WA.8HINGT0N  in  Chreen  v.  Biddle,  8  Wheat.  1,  adopted  by 
DuKKiK,  G.  J.,  in  State  v.  Carew,  13  Rich.  498,  If  the  act  so 
change  the  nature  and  extent  of  existing  remedies  as  materially  to 
impair  the  "rights  and  interests  of  the  owner,  they  are  just  as 
much  a  violation  of  the  compact  as  if  they  directly  overturned  his 
rights  and  interests." 

Let  the  writ  issue  requiring  the  treasurer  to  pay  the  coupons 
described  in  the  petition  out  of  the  funds  applicable  thereto  in  con- 
formity to  the  opinion  of  the  court.  The  order  will  be  considered 
as  extending  only  to  the  coupons  the  subject  of  the  proceeding. 

Wright,  A.  J.,  and  Willard,  A.  J.,  concurred. 


Oatbs  v.  Whbtstokb. 

(8S.  C.  8U.) 

BiBeoular — liairilUyfor  acts  of  co-^xeetUor. 

An  executor  is  not  Uable  for  money  of  the  estate  drawn  by  his  oo-exeeoloroiit 

of  the  hands  of  the  factors  of  the  estate,  unless  he  concurred  therein  diieeily 

and  actively. 
Whatever  control  an  executrix  acquires  over  the  estate  by  virtue  of  her  offioe 

vests  in  her  huBband,  on  their  intermarriage,  to  the  same  extent  as  held  by 

her. 
Each  of  several  executors  represents  the  estate  and  has  the  right  to  reoolve 

funds  without  the  concurrence  of  his  oo-exeeutors. 
Where  there  is  no  evidence  to  show  that  parties  to  notes dns  the  •stale  wen  of 

doubtful  solvency,  the  ezeontor  who  had  them  in  his  hand  and  made  no 

effort  to  collect  them  is  liable  for  the  amounts  due  thereon. 
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AOTION  by  infant  children  of  Christian  A.  Oates^  deceased, 
against  William  U.  Whetstone,  as  executor  of  the  last  will  and 
testament  of  the  said  deceased,  and  John  J.  Jackson  and  Barbara 
B.,  his  wife,  for  an  account  The  testator  appointed  William  0. 
Whetstone  executor,  and  Barbara  R  Gkites,  his  wife,  executrix* 
Barbara  B.  QsJb&B,  the  widow  of  testator,  intermarried  with  John 
J.  Jackson  on  the  11th  day  of  August^  1863.  The  testator  had 
some  cotton  on  hand  at  the  time  of  his  death,  which  was  shipped 
by  his  widow  to  Pefaser  &  Bogers,  factors  of  the  estate  in  the  city 
of  Charleston.  In  the  years  1862and  1863,  a  considerable  amount 
of  cotton  was  made  by  the  widow  in  her  own  right  which  was  also 
shipped  by  her  to  the  same  factors  and  sold  by  them.  On  February 
18,  1866,  Felzer  &  Bogers  paid  to  the  defendant,  Jackson,  tl,500 
of  the  proceeds  of  the  sales  of  the  cotton  that  had  been  shipped  to 
them,  and  one  of  the  questions  made  in  the  case  was  whether  the 
executor,  William  C.  Whetstone,  was  liable  for  the  amount  thus 
leceiTed  by  Jackson.  Testimony  was  given  upon  the  question 
•  whether  the  amount  paid  to  Jackson  arose  from  the  proceeds  of 
the  cotton  on  hand  at  the  death  of  the  testator,  or  from  the  pro^ 
oeeds  of  the  cotton  made  by  the  widow  after  his  death. 

It  farther  appeared  that  the  testator  left  a  number  of  notes, 
which  went  into  the  hands  of  his  executor,  one  for  seyenty  dollars 
given  to  the  testator  by  Lewis  Bust  and  two  for  five  hundred  dol- 
lars in  the  aggregate  given  to  him  by  T.  M.  Wannamaker.  There 
was  no  evidence  that  Wannamaker  and  Bust  were  insolvent,  nor 
.  was  it  shown  that  any  effort  had  been  made  to  collect  their  notes. 
The  trial  judge  held  that  the  cotton,  which  produced  the  money 
paid  to  Jackson  was  cotton  belonging  to  the  estate  of  testator,  and 
that  the  executor  was  liable  for  it  As  to  the  three  notes  of  Bust 
and  Wannamaker,  he  held  the  executor  liable  for  them.  The  execu- 
tor William  0.  Whetstone  appealed. 

Hutmm  dt  Hutmm^  for  appellants. 

lOar  A  DONb,  contra. 

Wright,  A.  J.  We  have  carefully  examined  **  the  voluminous 
testimony"  sabmitted^  and  looking  at*  it  in  the  different  lights  in 
which  the  respective  counsel  in  the  arguments  have  regarded  it,  do 
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not  find  much  difficulty  in  attaining  a  oondnBion  on  the  facta 
entirely  satiafactory  to  ounelves. 

The  first  ground  of  appeal  on  the  part  of  W.  G.  Whetstone  (one 
of  the  defendants  below)  submitted  error  in  so  much  of  the  decree 
as  finds  that  the  cotton  in  the  hands  of  the  factors,  from  proceeds 
of  which^  on  the  18th  of  February,  1866,  a  payment  of  fifteen  hun- 
drq<l  dollars  ($1,500)  was  made  by  them  to  J.  J.  Jackson,  was  a 
part  of  and  belonged  to  the  estate  of  the  testator,  G.  A.  (}ates,  "  not 
being  the  profits  accruing  from  such  estate  during  the  widowhood 
of  Mrs.  Barbara  Gkites,''  with  whom  the  said  Jackson,  in  August, 
1863,  intermarried. 

While  we  agree  with  the  circuit  judge  as  to  the  right  of  property 
in  the  said  cotton,  we  do  not  concur  in  the  legal  consequences  which 
he  deduces  from  it  as  affecting  the  payment  of  the  said  money  to 
Jackson. 

We  do  not  perceive  upon  what  principle  Whetstone,  the  executor, 
can  be  made  liable  for  the  receipt  by  the  husband  of  the  executrix 
of  money  found  by  the  decree  to  belong  to  the  estate  which  they 
both  represented.  It  is  true  that  if  an  executor,  of  his  own  will, 
turns  over  to  a  co-executor  a  fund  in  his  hands  belonging  to  the 
estate  of  bis  testator,  or  by  his  act  removes  it  from  his  own  sok 
control  and  subjects  it  to  the  common  control  of  himself  and  his 
co-executor,  he  will,  in  the  language  of  O'Nball,  J^  in  AdminMrW' 
tors  of  Johnson  v.  Johnson^  %  Hill's  Gh.  288,  ''be  generally  respon- 
sible for  its  administration/'  The  whole  scope  of  the  English  and 
American  authorities  referred  to  in  the  opinion  of  the  court  in  that 
case  and  the  decision  itself  extend  the  doctrine  no  &rther. 

In  this  State  the  courts  have  not  held  an  executor  liable  for  the 
acts  of  his  co-executor  to  which  he  has  not  contributed  in  some 
direct  and  active  way,  so  as  by  his  interference  to  afford  not  only 
countenance  but  co-operation.  Such  will  be  found  to  be  the  result 
on  an  examination  of  all  the  cases  where  the  point  has  been  brought 
into  discussion.  In  Lenoir  t.  Baker^  4  DeS.  65,  it  was  held 
''that  executors  and  administrators  arc  not  liable  for  each  other's 
acts  unless  there  be  connivance  or  gross  negligence."  To  the  same 
effect  is  JTnox  y.  Picket,  id.  92.  In  O^NsaU  v.  Herbert,  MoM. 
Eq.  497,  Uahpsb,  Chancellor,  delivering  the  opinion  of  the  court, 
said  :  "The general  rule  of*  this  court  is,  that  one  executor  is  not 
liable  for  the  assets  which  come  into  the  hands  of  his  co-executor 
unless  under  particular  circumstances,  such  as  having  paid  them 
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OTer  to  him,  haying  joined  in  a  misapplication  of  them,  or  having 
joined  in  a  receipt  by  which  he  enables  him  to  receive  them."  lu 
Oagden  t.  Oayden,  id.  435,  the  same  principle  was  announced, 
and  on  the  hearing  of  the  appeal,  after  the  case  had  been  again 
tried  on  the  eircnit,  the  same  chancellor,  pronouncing  the  opinion 
of  the  appellate  court,  at  page  144,  said  :  "  It  is  said  in  the  former 
qpinion  of  this  court  that  one  administrafcor  is  not  liable  for  the 
acts  of  another  in  which  he  did  not  concur.  As  this  seems  to  have 
misled,  and  perhaps  was  calculated  to  mislead,  the  parties,  we  have 
thought  it  proper  to  give  the  subject  a  full  and  thorough  examina- 
tion. In  many  authorities,  as  well  as  in  the  case  of  (/NeaU  y, 
HerieH,  referred  to,  it  is  expressly  held,  both  with  regard  to  execu- 
tors and  administrators,  that  they  are  not  liable  for  each  other's 
acts.  Though  at  law  both  may  be  jointly  liable  on  their  bond, 
yet  this  court  discriminates  and  chaiges  each  with  his  own  proper 
defaults." 

In  Aio9r9on  r.  Robertson  8  Rich.  Eq.,  Chancellor  Dukkin, 
delivering  the  opinion  of  the  court,  at  page  137,  says :  '^  If  an 
executor,  having  received  funds  of  the  estate,  pays  or  delivers  them 
over  to  his  co-executor,  or  joins  in  a  misapplication  of  them,  or 
joins  in  a  receipt  which  enables  his  co-executor  to  receive  them,  he 
may  be  made  responsible ;  but  the  general  rule  of  the  court,  as 
declared  in  ffNoM  v.  Horberif  is  that  one  executor  is  not  liable  for 
the  assets  which  come  into  the  hands  of  his  co-executor,  and  the 
same  role  was  applied  to  joint  administrators  in  Gaydon  v.  Oap- 
den. 

In  Clarke  v.  JenlAnSf  id.  841,  Chancellor  Wabdlaw,  delivenng 
the  opinion  of  the  court,  said  ;  '*  Every  executor  has  a  several  right 
to  receive  the  assets  of  the  estate,  and  he  who  receives  is  exclusively 
answerable  for  the  misapplication  of  them,  unless  his  co-executors 
have  contributed  to  enable  him  to  get  possession  of  them,  or  acqui- 
esced in  his  appropriation  of  them,  contrary  to  the  trusts  of  the 
will,  knowing  of  such  misapplication." 

Whatever  control  the  executrix  acquired  over  the  estate  by  vir- 
toe  of  her  office  vested  in  Jackson  on  their  intermarriage  to  the 
same  extent  as  held  by  her.  1  Williams  on  Executors,  788 ;  2  id. 
827.  When  the  ootton  was  in  the  bands  of  the  factors,  it  was  held 
by  them  *"  to  the  oiedit  of  the  estate  of  C.  A.  Gates."  Each  of  the 
oxecators  had  a  right  to  draw  against  it,  and  an  order  for  its  pay- 

nt  did  not  require  the  signature  of  both.     Oage  v.  Administra- 
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ior$  of  Johnson f  1  McO.  492.  The  children  were  all  minors^  with- 
out gnardiansy  and  if  Jackson  neglected  any  dnty  in  relation  to  the 
money  which  he  received,  it  was  in  not  investing  it  in  some  good 
and  valid  security.  He  and  Whefcsione  stand  in  the  same  relation 
to  the  money  drawn  by  each  from  the  factors  of  the  cotton  pro- 
ceeds. Whetetone  could  have  no  more  compelled  him  to  pay  to 
him  whatever  sum  he  so  received  than  he,  Jackson,  could  have 
required  Whetstone  to  account  to  him  for  the  funds  which  he  had 
drawn  from  the  same  source.  No  act  of  Whetstone  is  shown  which 
contributed  to  the  payment  of  the  money  to  Jackson,  and  his  mere 
passive  course  in  withholding  his  interposition  is  not  enough  to 
render  him  responsible. 

In  regard  to  the  notes  due  the  estate,  and  uncollected,  there  was 
no  evidence  to  show  that  the  parties  were  doubtful,  much  less  ia- 
Bolyent,  and  the  consequence  of  their  loss  must  fiill  on  the  executor, 
who,  having  them  in  his  hands,  made  no  endeavor  to  realiie  the 
amounts  on  thenL 

[Omitting  minor  qnestion&] 

The  case  is  remanded  to  the  Circuit  Oourt,  with  leave  to  the 
plaintiff,  if  they  desire,  to  take  an  order  against  the  said  Jackson, 
for  an  account  of  the  fifteen  hundred  dollars  ($1,500)  received  l^ 
him  from  proceeds  of  the  cotton,  with  interest,  and  for. any 
other  assets  of  the  estate  which  may  have  come  to  his  hands,  and 
for  any  other  orders  necessary  to  give  effect  to  the  judgment  of  tlM 
•aid  court  hereby  and  herein  modified. 

MoaiBy  0.  J.,  and  Willard,  A.  J.,  oonooned. 


PiBROB  ▼.  Jora. 

<B  B  o.  snM 

(kwupmition  agreement  noi  under 

A  written  agreemeiit,  not  under  seal,  between  an  instd  vent  flim  aad  lli  aedlten 
whereby  the  latter  agree  to  aeeept  in  pajment  of  their  sefeval  and  reqpeet- 
iTe  dahns  twenty-fi^e  cents  on  the  dollar,  and  give  elear  leoelpiti  in  tuXk 
provided  that  all  the  orediton  of  the  firm  shall  assent  to  this  anrnngement, 
is  a  Talid  and  binding  oontraet,  wliich  diadiaiges  the  firm,  on  its  oompUanoe 
with  the  terms  of  its  agreement,  from  the  residne  of  its  indebtedneas  la 
anj  creditor  of  the  firm  receiving  the  composition,    (dee  neie,  p.  801.)  ■ 
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i  GTION  on  two  promissory  notes.    The  opinion  states  the  tacts; 

J.  C\  Sheppardf  tor  appellants.  The  payment  ot  a  part  of  a  debi 
liquidated  and  payable  is  no  consideration  for  a  promise  to  discharge 
the  balance.  Eve  ▼.  Afoseley,  2  Strobh.  :^3  ;  Ohitty  on  Gont  774 ; 
Co.  Lit.  264 ;  Story  on  Prom.  Notes,  §  410  ;  Story  on  Gont  689 ; 
Bail  on  Bills,  365  ;  James  v.  Badger,  1  Johns.  Gases,  131 ;  Fitch  r. 
SuUofiy  5  East,  230.  A  parol  release  of  the  whole  sum  on  the  day, 
in  consideration  ot  the  payment  of  a  part,  is  not  satisfaction  of  tto 
whole ;  PinndPs  case^  5  Bep.  117  ;  Hope  v.  Johnson  dt  Cavis,  11 
Bich.  137.  See,  also,  Corbelt  y.  Lucas  dt  Dotterer,  4  McG.  328  ;  » 
Strobh.  205  ;  3  id.  36 ;  and  5  Goke's  Beports,  117. 

Addison  Butter,  contra. 

M06B8,  G.  J.  This  was  an  action  on  two  sereral  promissory 
notes  drawn  by  the  respondents  in  favor  of  the  appellants — one  fof 
14,000,  dated  17th  March,  1873,  payable  1st  March  following ;  the 
other  for  t5,820.03,  dated  16th  March,  1874,  payable  fifteen  days 
after  date.  The  last  was  the  aggregate  ot  open  accounts  and 
small  drafts  due  before  14th  February,  1874,  and  is,  alike  with  the 
first,  subject  to  the  operation  of  the  alleged  agreement  to  be  here- 
after referred  to. 

On  the  14th  February,  1874,  the  said  J.  J.  Price,  Butler  ft  Go.) 
with  other  creditors  of  the  said  Thomas  Jones  &  Son,  executed  a 
written  agreement  in  the  following  words :  **  We,  the  creditors  of 
T.  Jones  &  Son,  hereby  agree  to  compromise  with  the  said  T.  Jones 
ft  Son  for  twenty-five  cents  on  the  dollar  on  the  principal  and 
interest  of  the  several  amounts  due  us,  and  will  give  them  a  clear 
receipt  of  all  indebtedness  to  us  and  our  assigns,  provided  that  all 
persons  who  may  hold  any  claim,  account,  note  or  other  evidence 
of  indebtedness  shall  assent  to  this  settlement  and  arrangement^ 
It  appeared  that  each  of  the  said  creditors  had  received  the  sum 
for  which,  by  the  agreement,  they  had  stipulated  *^  to  give  a  clear 
receipt  of  all  indebtedness/' 

The  report  of  the  refei*ee  states  that  all  the  other  creditors  had 
acted  in  good  faith  in  regard  to  its  stipulation,  and  this  must  be 
held  to  include  all  the  creditors  of  the  respondents,  for  the  agree- 
ment was  on  the  condition  that  all  persons  who  might  hold  any 
elaim,  etc.,  should  assent  to  it ;  and  if  any  other  creditor  had. 
Vol.  XXVm  -  87 
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refaaed  to  enter  into  the  compromifle  it  was  to  the  interest  of  the 
appellants  to  show  it,  for  in  that  event  the  non-compliance  with 
Che  proviso  on  which  they  were  to  be  bonnd  might  have  operated 
to  discharge  them  from  its  effect 

The  agreement  was  set  up  by  the  respondents  as  a  disohaige  of 
all  the  balance  dne  upon  the  notes  held  by  the  appellants,  by  their 
acceptance  of  the  payment  of  the  one-fourth  dne  thereon.  The 
circuit  jndge  sustained  the  defense  on  the  ground  submitted  and 
dismissed  the  complaint 

The  appeal  seeks  to  reverse  his  judgment^  and  charges  error  of 
law  therein. 

It  is  contended,  on  behalf  of  the  appellants,  that  a  promissory 
note^  at  maturity,  is  not  satisfied  by  the  acceptance  of  a  part  of  the 
amount  due  in  discharge  of  the  remaining  balance,  and  that  this 
principle  must  apply  to  exclude  the  defense  relied  on  by  the  par* 
ties  who  now  submit  the  said  agreement  as  a  bar  to  the  recovery  of 
the  remaining  portion  of  the  notes. 

The  English  and  American  cases  (and  in  the  last  may  be  in- 
cluded those  in  the  courts  of  this  State),  it  may  be  said,  generally 
concur  in  the  doctrine  announced  in  PinndVs  case^  5  Bep.  60,  p. 
117,  ^  that  payment  of  a  lesser  sum  on  the  day  in  satisfaction  of 
a  greater  cannot  be  any  satisfaction  of  the  whole,  because  it  appears 
to  the  judges  that  by  no  possibility  a  lesser  sum  can  be  a  satisfao- 
tion  to  the  plaintiff  for  a  greater  sum.''  While  many  eminent 
judges  have  not  hesitated  to  notice  and  descant  on  the  seeming 
inconsistency  of  the  rule  which  permits  the  acceptance  of  any 
thing — **  a  horse,  a  hawk, a  robe'' — no  matter  how  inconsiderable 
the  worth,  to  operate  as  a  discharge  of  a  debt  largely  exceeding  in 
amount  the  value  of  the  ai*ticle  so  received,  and  still  withholds  a 
like  effect  to  a  payment  in  money  unless  for  the  whole  sum  due, 
they  have  felt  bound  to  conform  to  the  decisions  which  have  con- 
firmed it,  extending  as  they  do  through  a  long  succession  of  years. 
An  agreement  to  accept  a  lesser  sum  in  discharge  of  a  greater  is 
not  allowed  its  proposed  purpose  for  the  want  of  a  sufficient  con- 
sideration to  support  it.  It  is  therefore  permitted  to  have  full 
effect  whenever  such  payment  is  made  and  accepted  under  such  cir- 
cumstances and  at  such  time  as  a  good,  valid  consideration  for  the 
promise  and  assumption  of  the  creditor.  While,  therefore,  the 
principle  contended  for  is  fully  sustained  by  the  authorities  cited, 
and  precludes  the  agreement  from  operating  in  a  technical  sense  as 
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accord  and  satisfaction,  or  a  release,  it  fails  in  its  application  to  tha 
case  here,  because  there  was  a  sufficient  consideration  to  sustain  it 
as  a  valid  and  binding  contract 

In  FUchY.  Sutton,  5  East,  232,  Lord  Ellbkbo&ough,  giving  full 
force  to  the  general  rule  to  carve  out  an  exception  to  it,  said: 
''  There  must  be  some  consideration  for  the  relinquishment  of  the 
residue  —  something  collateral  to  show  a  possibility  of  benefit  to 
the  party  relinquishing  his  further  claim  —  otherwise  the  agreement 
is  nudum  pactum,^ 

Mr.  Ohitty,  in  his  work  on  Promissory  Notes,  at  p.  606,  thuf 
states  the  principle  applicable  to  the  case  before  us  and  by  which  it 
must  be  governed:  '^Although  in  general  a  creditor  who  separately 
agrees  to  take  less  than  his  entire  demand  is  not  legally  bound 
by  such  agreement  for  want  of  adequate  consideration,  yet  where 
several  CFeditors>  on  the  faith  of  each  other's  stipulation,  enter 
into  an  arrangement  of  that  nature,  whether  by  deed  or  unstamped 
memorandum,  each  is  legally  bound  by  it,  and  he  cannot  either  pri- 
vately receive  or  sue  his  debtor  for  a  larger  dividend  than  the  resf 
So  in  Good  v.  Cfheesrnnan^  2  B.  &  Ad.  328.  There  **  a  debtor  una- 
ble to  meet  the  demand  of  his  creditors,  they  agree  with  him  in 
writing  to  accept  payment  by  his  covenanting  to  pay  two-thirds  of 
his  annual  income  to  a  trustee  and  give  a  warrant  of  attorney  as 
collateral  security.  The  creditors  never  nominated  a  trustee, 
though  the  debtor  appeared  willing  to  perform  his  part  of  the 
engagement  One  of  the  creditors  brought  an  action  against  the 
debtor  for  his  demand."  It  was  held  ^'  that  the  agreement,  though 
not  properly  an  accord  and  satisfaction,  was  still  a  good  defense  on 
the  general  issue,  as  it  constituted  a  valid  new  contract  between  the 
creditors  and  debtors,  capable  of  being  immediately  enforced,  and 
the  consideration  for  which  to  each  creditor  was  the  forbearance  of 
the  rest,  and  as  there  appeared  no  failure  on  the  part  of  the  debtor." 
Lord  Tbntbbdbk,  G.  J.,  said:  '^  Then  is  not  this  a  case  where  each 
creditor  is  bound  in  consequence  of  the  agreement  of  the  rest?  It 
i^pears  to  me  that  it  is  so,  both  on  principle  and  on  the  authority 
<rf  the  cases  in  which  it  has  been  held  that  a  creditor  shall  not 
bring  an  action  where  others  have  been  induced  to  give  him  a  com- 
position with  the  debtor,  each  party  giving  the  rest  reason  to 
believe  that  in  consequence  of  such  engagement  his  demand  will 
not  be  enforced.  This  is  in  fact  a  new  agreement  substituted  for 
the  original  contract  with  the  debtor,  the  consideration  to  each  cred- 
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itor  being  the  engagement  of  the  others  not  to  press  their  indiyid- 
ual  claims.''  On  the  same  principle  it  had  been  held  in  CoekshoU 
y.  Bennett,  2  T.  R  763,  that  where  creditors  of  an  insolvent  entered 
into  a  composition  for  their  respective  demands  and  one  of  them 
before  he  executed  it  obtains  from  the  debtor  a  note  for  the  residne 
of  his  claim,  it  is  void  in  law  as  a  fraud  on  the  rest  of  the  creditors. 
Lord  Kenton,  G.  J.,  said:  '*  These  plaintiffs,  in  fraud  of  their 
engagement,  entered  into  a  contract  with  the  respondents  which 
prevented  their  being  put  in  that  situation  which  was  the  induce- 
ment to  the  other  creditors  to  sign  the  deed  and  to  relinquish  a 
part  of  their  demands.  The  contract  in  the  present  caae  affected 
all  the  other  creditors  by  rendering  abortive  all  that  they  had 
intended  to  do' for  the  bankrupt  in  compounding  for  their  debts.'* 

In  Boothbt/  et  al.  v.  Sowden,  3  Camp.  174,  where  all  the  creditors 
of  one  in  embarrassed  circumstances  signed  an  agreement  to  give 
time  for  the  payment  of  their  respective  demands  by  instaUments, 
and  to  take  his  notes  for  the  amount,  Lord  Ellbnbobough  held 
that  there  was  sufficient  consideration  for  each  of  the  creditors  en- 
tering into  the  agreement  that  it  was  subscribed  by  all  the  others 

In  Steinman  et  al  v.  Magnus,  11  East,  394,  the  same  learned 
justice  had  before  said  :  **  Where  other  creditors  have  been  lured 
in  by  the  agreement  to  relinquish  their  further  demands  upon  the 
supposition  that  the  party  will  be  discharged  from  the  remainder 
of  his  debts,  that  makes  all  the  difference  in  the  case,  and  the 
agreement  will  be  binding." 

In  Fitch  V.  Sutton:  **  Our  opinion  proceeded  upon  the  precise 
terms  of  the  case  as  stated  to  us  in  the  report  of  the  evidence.  If 
the  evidence  had  gone  a  little  further  it  would  have  altered  our 
decision." 

The  appellants  in  the  case  before  us  secured  through  the  agree- 
ment an  advantage  of  which  they  possibly  may  have  been  deprived 
by  the  application  by  the  debtors  of  their  assets  among  their  credit, 
ors  in  different  proportions,  giving  to  them  a  less  share  than  to 
others,  or,  in  fact,  they  might  have  made  a  preference  to  one  cred- 
itor to  the  exclusion  of  all  the  rest,  provided  it  was  not  undue  and 
fraudulent  The  appellants  secured  by  the  agreement  at  least 
twenty-five  per  cent  of  their  debt,  when,  if  they  had  not  entered  into 
it,  they  stood  the  chance  of  losing  the  whole.  There  is  another 
view  to  be  taken  of  the  defense  which  must  bar  the  recovery.  The 
agreement,  we  must  assume,  by  the  proviso  which  it  contains,  was 
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assented  to  by  all  the  orediton  of  the  firm  with  whom  it  was  made. 
Each,  in  consideration  of  the  receipt  of  twenty-five  per  cent  of  his 
demand,  consented  to  accept  it  as  a  compromise,  by  which  he  re- 
leased all  the  balance  of  his  debt  It  was  founded  on  the  principle  , 
of  equality — all  were  to  share  alike.  U  the  appellants  recovered  in 
their  action,  it  wonld  be  a  fraud  on  the  other  creditors  who  were 
induced  to  accept  the  proportion  fixed  by  the  agreement  on  the 
express  stipulation  that  it  was  to  be  entered  into  by  all  the  cred- 
itors, and  binding  so  far  as  to  prevent  either  from  obtaining  from 
the  assets  of  the  debtors  more  than  the  prescribed  proportion. 
Each  creditor  for  his  act  '*  had  the  undertaking  of  the  rest  as  a 
consideration  for  his  own  undertaking/' 

The  principle  which  governed  the  decision  in  Aiken  r.  Biee, 
Dud.  52,  applies  in  full  force  here. 

The  motion  is  dismissed. 

Wright,  A.  J.,  and  Willabd,  A.  J.,  concurred. 


NoTB  BTTnBBPOBTm.— Panoii8MijB(8  0(mt.  •687):  "  It  is  held  that »  ereditor  who 
agrees  to  reoelTe  a  less  sam  in  foil  satisfaction  for  a  greater  debt,  and  who  receii'es  this 
sum  and  gives  »  receipt  in  fall,  may  yet  sue  for  the  balance  of  his  debt.  Harrlman  ▼. 
Aorriman,  llOraj,  841;  Bunge ▼  Koop,  48  K.  Y.  05.  Contra :  Pepper  ▼.  AUten^  8  Bosh, 
881 .  But  if  the  promise  to  giTe  »smaUer  sum  isaooompanied  hj  additional  sseiirity,  hen 
fsaoonsideratjonwhiefa  makes  Talid  the  promise  to  accept  this  sum  In  taSL  Ketier  ▼. 
Salisburih  33  N.  7. 048  And  so  would  any  other  consideration  for  the  payment.**  And 
again  dd.  *018) :  "  It  has  been  said  that  the  payment  of  a  part  of  a  debt,  or  of  liquidated 
damages.  Is  no  satisfaction  of  the  whole  debt,  eren  where  the  creditor  agrees  to  reoetvie  » 
part  for  the  whole,  and  gives  a  receipt  for  thewhole  demand.  PinruTa  ease,  5  Sep.  117; 
Cumber  ▼.  ITane,  8tr.  486 ;  Thomae  ▼.  Heathorri,  8  B.  A  C.  477 ;  FUeh  t.  StsUon^  6  Basi 
86D;  Blanehard  ▼.  Noyea^  8  N.  H.  518';  Whedtrr.  Wheder,  11  Vt.  OC;  BaOey  ▼.  Day.  88 
He.  88 ;  JRnddey  ▼.  Arey.  87 id.  888 ;  Dovm  ▼.  Uateher,  10  A.  ft  B.  181 ;  Oeiaer  ▼.  KlrA- 
iier,  4  QUI  ft  J.  808;  WdtMnaon  ▼.  InffMby,  6  Johns.886;  Dederiek  t.  Leman,  Old.  888 ; 
Seymour  t.  Mtfitum,  17  Id.  160;  BohMns  t.  Alenifider,  11  How.  Pr.  100 ;  Warren  t.  SMn- 
ner,  80  Oonn.  668 ;  Daniete  ▼.  Haleh,  81  N.  J.  L.  881;  Makepeace  t.  Hortxml  OoQege,  10 
FhaK.  808 ;  Ryan  t.  ITard,  48N.  T.  804.  But  thisrule  must  be  so  far  qualified  as  not  to 
inclnde  the  common  case  of  a  payment  of  a  debt  by  a  fair  and  weD-understood  com- 
promise, carried  faithfully  into  effect,  even  though  there  were  no  release  under  seal.** 
MOiiken  r.  Brtmnt,  1  Bawle,  881.  In  the  last  case  the  court  said:  **  I  do  not  know  the 
lawyer  who  would  be  hardy  enough  to  deny  the  Talldlty  of  sudi  discharge,  atthougfa 
siren  after  the  money  was  due,  and  althou^  the  discharge  was  not  under  seal,  or 
althoagh  ft  might  be  doubtful  whether  it  could  more  properly  be  called  a  receipt  or  a 
release,  or  a  oorenant  never  to  sue,  if  the  meaning  can  be  certainly  ascertained,  and  no 
fkand,  concealment,  or  mistake  at  the  giving  It,  is  effectual.**  See  Keen  v.  Vauohan^  48 
Fenn.  St.  477. 

In  Aekcr  v.  Fywn<jr,4  Pal.  806.  it  was  heid  that  an  agreement  by  a  creditor  to  accept 
from  his  debtor  a  part  of  his  debt  in  satisfaction  of  the  whole,  is  without  consideration  and 
void,  unless  in  writing  and  under  seal.  But  in  lUnard  v.  TvUer,  4  Bosw.  107,  an  unsealed 
agreement  by  several  creditors  not  the  full  number,  to  accept  part  in  full  from  the  debtor 
was  held  valid,  the  agreement  of  all  being  a  sufllcient  consideration  for  the  promise  of 
eadi.  Citing iVorman  v.  TTiompsovi,  4  Ezch.  766;  Gnod'v.  ChecMman,  8B.  ft  Ad.  888: 
Boyd  V.  Hirid,  40  B.  L.  ft  E.  488.    In  the  latter  case  Williams,  J.,  said  :    "^The  law  with 
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respect  to  defeoaes  founded  on  compositions  between  a  debtor  and  his  credlton  appesn 
not  to  h*Te  been  distinctly  defined  untU  the  esse  of  Oood  r,  Cheeaeman.  It  used  some- 
limes  to  be  laid  down  Uiat »  right  of  action,  onoe  Tested,  could  only  be  divested  by  a 
release  or  by  accord  and  satisfaction ;  but  since  the  decision  of  that  case,  the  law  has  been 
considered  as  settled  that  a  composition  sgreement  by  several  creditors,  although  by  parol, 
so  as  to  be  incapable  of  operating  as  a  release,  and  unexecuted,  so  as  not  to  amount  in 
strictness  to  a  satisftetion,  would  be  a  good  answer  to  an  action  by  the  creditor  for  the 
original  debt.  If  he  accepted  the  new  agreement  in  satisfaction  thorsoC ;  and  that  for  such 
an  sgreement  there  is  a  good  consideration  to  each  creditor,  namely  the  undertaking  by 
the  other  compromising  creditors  to  give  up  a  part  of  their  daim.  But  no  sudi  agree- 
ment can  operate  asa  defense  if  made  merely  between  the  debtor  and  a  sin^  creditor. 
The  other  creditors,  or  some  of  them,  must  also  join  in  the  agreement  with  the  debtor, 
and  with  each  other,  for  otherwise  it  would  be  a  bare  contract  to  accept  a  less  sum  in 
satisfaction  of  a  greater,  which  would  be  invalid  by  reason  of  want  of  oonsidfiratton  for 
yflfww|iiiffi|*^y  the  residnsw** 


WiiTB  V.  Williams. 

<88.  O.M.) 
K^ffoHaNs  paper  ^~' aUeratian — tranrf&r  of  dntfl  bff  ac6$ptor  h^ore  wialmHt$. 

BUls  of  exchange,  drawn  by  A  B  on  C  D,  with  blanka  for  the  datee,  times  of 
payment  and  names  of  payees,  were  left  b^  the  drawer  In  the  hands  of 
drawee  for  certain  purposes,  who  afterward,  hi  fraud  of  the  rights  of  the 
drawer,  filled  up  the  blanks,  accepted  the  bills  and  transferred  them  before 
maturity  to  a  bona  fide  holder  for  valoable  consideration  without  notlee  of 
the  dreumstances  under  which  they  were  drawn 'and  left  In  the  hands  of 
the  drawee :  HM,  In  an  action  on  the  bills  agftlnst  the  drawer,  that  the 
holder  was  entitled  to  recover.* 

The  acceptor  of  a  bill  of  exchange,  having  it  in  his  possession,  may,  before 
maturity,  transfer  to  a  bona  fide  holder,  and  no  presumption  of  payment 
arises  from  the  fact  of  his  possession  before  maturltj. 

A  bill  of  exchange  is  not  invalid  as  a  regular  and  formal  bill  of  ezdmqge 
because  it  is  payable  to  the  drawee. 

ACTION  on  bills  of  exchange. 
The  answer  averred  that  defendant  delivered  the  bills  to  James 
D.  Kirkpatricky  doing  business  nnder  the  name  of  J.  &  J.  D.  Eirk- 
patrieky  with  whom  defendant  had  business  transactions,  signed  by 
defendant,  but  not  dated,  and  directed  the  same  to  the  said  J.  ft  J. 
D.  Eirkpatrick,  and  thereby  required  them  to  pay  to  the  order  of 

$2,500  months  after  date  thereof ;  and  thai 

said  bills  were  so  delivered  to  cover  advances  of  money  made,  or 

*  See  PtorreO  ▼.  Loeett.  antt^  p.  BQ. 
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about  to  be  made,  to  her  by  the  said  J.  &  J.  D.  Eirkpatrick,  which 
adTances  defendant  had  paid  and  made  good  to  the  said  J.  &  J.  D. 
Kirkpatrick  before  the  date  of  the  alleged  transfer  and  delivery  of 
■aid  bill  of  exchange  to  the  plaintiff ;  and  that  said  bills  had  in 
fact  been  paid  before  sueh  alleged  transfer  and  delivery.  That  said 
bills  were  transferred  and  delivered  by  J.  &  J.  D.  Kirkpatrick  as 
security  for  an  indebtedness  from  thedi  to  the  plaintiff,  and  that 
the  plaintiff  well  knew  at  the  date  of  said  transfer  that  the  firm  of 
J.  &  J.  D.  Kirkpatrick  had  long  ceased  to  exist  or  transact  husi- 
ness  under  such  firm  name,  and  that  the  said  James  D.  Kirkpat- 
rick,  who  had  formerly  done  business  as  J.  &  J.  D.  Kirkpatrick, 
had  formed  a  partnership  with  Oeorge  W.  Witte,  and  that  at  the 
date  of  the  alleged  transfer  and  delivery  he  was  doing  business 
under  the  firm  name  of  Kirkpatrick  ft  Witte. 

The  other  facts  snflSciently  appear  in  the  opinion.  Judgment 
was  rendered  for  defendant  on  the  ground  that  plaintiff  took  the 
paper  under  circumstances  that  should  have  put  him  on  inquiry, 
and  that  one  of  the  instruments  was  not  a  bill  of  exchange  beoauae 
payable  to  the  drawee's  own  order.     Plaintiff  appealed* 

Simanion  &  Barker^  for  appellants. 

Hayne  &  Son,  contra,  cited  Central  Bank  of  Brooklyn  v.  Han^ 
mdi  et  oL,  50  N.  T.  159 ;  Story  on  Bills,  §  194. 

MosBS,  C.  J.  It  is  now  settled,  by  a  current  of  authorities,  that 
a  bona  fide  holder  of  a  negotiable  instrument,  transferred  before 
due  for  a  valuable  consideration,  and  without  notice  of  any  defect 
which  would  render  it  void  between  antecedent  parties,  has  a  right 
to  recover  upon  it,  notwithstanding  its  want  of  validity  as  against 
one  or  more  of  such  parties. 

The  convenience  and  necessities  of  commerce  require  that 
instruments  so  generally  used  as  an  apt  and  ready  substitute  for 
ooip  should  be  protected  by  the  same  rule  which,  in  the  absence  of 
fraud,  confers  a  title  to  coin  by  its  mere  possession.  The  restric- 
tions with  which  the  principle  which  had  befora  prevailed  was 
burdened  through  the  decisioa  in  Gill  v.  CuhbUt,  3  B.  &  G.  466, 
•o  affected  the  use  of  negotiable  securities,  and  the  purpose  and 
interest  they  were  to  serve,  that,  after  dissatisfaction  with  the  rule 
which  it  established  had  been,  from  time  to  time,  expressed  by  the 
judges,  its  authority  was  finally  overthrown  by  the  decision  of  the 
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eourt  in  Ooodman  t.  Bdrvey,  4  A.  &  E.  870.  It  would  be  a 
uaeless  consamption  of  time  to  trace  the  snooession  of  authoritiee 
by  which  the  courts  of  England  have  adopted  the  principle  which, 
as  already  stated,  may  now  be  regarded  as  fixed.  The  opinion  of 
the  court  in  Ooodman  v.  Simonds,  20  How.  343,  contains  an  inter- 
esting and  exhaustive  reference  to  the  cases  and  a  comment  upon 
them  in  learned  and  expressive  diction.  To  the  same  effect  are  the 
American  cases  within  our  reach  ^  Conroy  v.  Warr$ny  3  Johns.  Gas. 
259;  Woodhuttv.  Holmes,  10  Johns.  231 ;  Bay  v.  Ooddingion^  6  Johns, 
Oh.  64  ;  BdmofU  Br.  B.  v.  ffoge,  85  N.  Y.  69  ;  Knighi  v.  Pugh,  4 
W.  &  S.  445  ;  Brown  v.  Stewart,  6  id.  221 ;  Chapman  v.  Rose,  56  N. 
T.  137  ;  B.  c,  15  Am.  Bep.  401 ;  Thurston  v.  McKown^  6  Mass.  428. 
The  principles  which  governed  the  decisions  in  the  following  cases 
in  this  State  show  that  they  are  founded  on  the  same  accepted  doc- 
trine :  Jackson  v.  Heathy  1  Bail.  355  ;  Mims  v.  Whiddon,  2  id.  451 ; 
Simsy.  Lyles  A  Stewart,!  Hill,  39  ;  Administrators  of  Lee  y.  Ware, 
id.  313  ;  Schaub  v.  Clark,  1  Strobh.  299. 

Error  is  charged  by  the  appellant  on  the  part  of  the  presiding 
judge  in  holding  that  the  only  question  is  :  '^  Did  the  plaintiff 
know  such  facts  as  should  have  put  him  on  the  inquiry  ?  "  and  in 
further  holding  "  that  he  did  have  notice  of  such  facts  as  ought  to 
have  put  him  on  the  inquiry,  and  that  he,  therefore,  does  not 
occupy  the  position  of  a  bona  fide  holder  of  negotiable  paper  who 
has  acquired  title  in  good  faith,  for  a  valuable  consideration,  from 
one  capable  of  transferring  it,  and  without  notice  of  any  defect  in 
his  title  or  right  to  transfer.''  It  is  enough  to  say  that  the  rule, 
which  the  judge  below  thus  applied  as  the  one  by  which  his  judg- 
ment was  governed,  so  far  as  it  was  founded  on  the  existence  of 
notice  sufficient  to  put  the  appellant  on  inquiry,  is  in  conflict  with 
the  authorities  which  we  have  above  cited.  It  is  in  conflict,  too, 
with  the  decision  in  Murray  v.  Lardner,  2  WalL  110,  which 
affirms  Goodman  v.  Simonds,  and  declares,  as  the  settled  law  of  the 
court,  that  ''suspicion  of  defect  of  title,  or  the  knowledge  of  cir- 
cumstances which  would  excite  such  suspicion  in  the  mind  of  a 
prudent  man,  or  gross  negligence  on  the  part  of  the  taker  at  the 
time  of  the  transfer,  will  not  defeat  his  title.  That  result  can  be 
produced  only  by  bad  faith  on  his  part."  If  the  rule  adopted  by 
the  presiding  judge  is  to  prevail,  by  what  standard  can  the  required 
prudence  be  measured,  so  that  it  nuiy  be  introduced  as  a  necessary 
element  in  the  constitution  of  a  principle  of  law  ?   And  if  no  such 
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itandard  can  be  found,  how  coald  a  rale  wanting  the  essential 
quality  of  certainty,  with  any  show  of  reason,  be  properly  applied 
to  a  class  of  instruments  of  such  generid  use  in  the  commercial 
business  of  the  country? 

While  the  respondent  does  not  rely  upon  the  ground  on  which, 
in  part,  the  circuit  judge  rested  his  judgment,  she  contends  that 
the  plaintiff  cannot  maintain  his  action,  because,  as  against  her,  he 
does  not  occupy  the  position  of  a  bona  fide  holder  of  a  negotiable 
paper.  In  other  words,  she  claims  that  his  title  was  not  derived 
from  one  in  possession  of  the  paper,  with  an  apparent  right  to 
transfer  it,  his  title  having  been  derived  through  the  drawee  of  the 
biUs. 

The  instruments  were  transferred  to  Witte  without  any  knowl- 
edge on  his  part  of  the  circumstances  under  which  they  came  to  the 
hands  of  J.  D.  Kirkpatrick,  who  alone,  from  the  death  of  John 
Kirkpatrick,  the  senior  partner,  had  carried  on  the  business  in  the 
name  of  the  old  firm  of  J.  &  J.  D.  Kirkpatrick,  and  with- 
out any  notice  of  his  fraud  in  regard  to  the  drawer,  Mrs. 
Williams.  They  were  transferred,  too,  long  before  maturity  by  the 
drawee,  in  whose  possession  she  had  left  them,  with  the  dates,  time 
of  payment  and  names  of  payees  not  filled  up.  These  were  inserted 
by  J.  D.  Kirkpatrick  on  the  very  day  on  which,  for  valuable  con- 
sideration, they  were  discounted  by  Witte. 

The  acceptor  of  a  bill  stands  in  the  same  relation  to  it  as  the 
maker  does  to  his  note.  If  the  presumption  of  payment  does  not 
arise  from  the  possession  of  a  maker  of  a  note  indorsed  by  another 
before  maturity,  why  should  it  arise  on  a  bill  before  due  in  the 
hands  of  an  acceptor?  In  Aiken  v.  Caihcari,  3  Rich.  133,  the 
maker  transferred  the  note  before  due  with  the  name  of  payee  blank, 
and  yet  the  indorsers  were  held  liable.  It  is  not  an  unusual  thing 
for  the  maker  to  present  his  note  indorsed  by  others  to  a  bank  and 
obtain  its  discount.  The  very  fact  of  a  bill  being  found  in  the 
possession  of  the  acceptor  before  maturity  rather  leads  to  the  in* 
ierence  that  it  was  left  there  for  a  purpose  with  which  the  idea  of 
payment  would  be  entirely  inconsistent.  In  the  usual  course  of 
business  the  bill  is  withdrawn  by  the  holder  from  the  drawee  on 
his  becoming  acceptor  and  not  again  presented  to  him  until  demand 
for  payment  The  knowledge  by  Witte  of  the  dissolution  of  the 
firm  was  no  notice  of  any  wrong,  much  less  fraud,  committed  by 
Kirkpatrick.  The  bills  were  signed  by  the  respondent  and  ad- 
VoL.  XXVm  —  88 
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dressed  to  J.  &  J.  D.  Eirkpatrick,  for  acceptance,  with  every  as- 
surance to  Witte  from  the  face  of  the  paper,  that  they  had  been 
executed  on  the  days  on  which  they  bore  date.  Does  it  lie  in  the 
mouth  of  the  drawer  who  so  addressed  the  bills  to  say  that  a  third 
party  should  not  have  had  any  dealing  in  regard  to  them  because 
the  firm  on  which  they  were  drawn  had  been  before  dissolved  P 
Why  may  not  Witte  have  well  supposed  that  the  object  of  the 
drawer  was  to  raise  funds  for  the  liquidation  of  debts  due  by  the 
firm,  or  for  some  legitimate  business  purpose  in  which  it  was  oon- 
cemed  ?  The  bills,  too,  as  between  the  drawer  and  drawee,  had 
been  executed  on  a  valuable  consideration. 

Mr.  Byles,  in  his  work  on  Bills,  p.  166,  referring  as  authority  to 
Attenboraugh  v.  Mackenzie,  25  L.  J.  Exch.  244,  says:  ''A  trans- 
fer by  the  acceptor  before  maturity  does  not  extinguish  the  biU ; 
the  acceptor  may  reissue  it  before  it  is  due,  and  the  parties  whose 
names  are  on  the  bill  will  be  liable  to  a  subsequent  holder.'' 

In  ffanner  v.  Steele,  4  Exch.  1,  Wildb,  G.  J.,  says:  *'  But  we  think 
it  is  no  objection  to  the  negotiability  of  a  bill  that  it  has  during 
currency,  before  it  was  payable,  become  the  property  of  one  of 
the  acceptors.  Until  the  time  of  payment  arrives,  the  contract  of 
the  acceptor  is  unperformed  and  incapable  of  being  performed. 
And  the  right  to  sue  upon  it  may  be  transferred  with  the  property 
in  the  biU  by  any  lawful  owner  of  it.  It  is  no  objection  to  such 
transfer,  or  to  an  action  brought  by  one  claiming  under  it,  that  the 
party  making  the  transfer  would  be  incapacitated  to  sue  if  he  had 
retained  the  bill  till  maturity." 

In  Morley  v.  Culverwell,  7  M.  &  W.  174^  the  drawer  of  a  bill  of 
exchange  before  it  became  due  agreed  with  the  acceptor  that  on 
his  giving  a  certain  mortgage  security  for  the  amount,  he,  the 
drawer,  should  deliver  up  to  him  the  bill  of  exchange  as  discharged 
and  fully  satisfied.  The  acceptors  accordingly  executed  the  mort^ 
gage  and  received  the  bill  uncancelled.  Held,  that  the  drawer  was 
liable  on  the  bill  to  a  party  to  whom  the  acceptor  afterward  in- 
dorsed  it  for  value  before  it  became  due.  At  page  101, 
Lord  Abikoeb  said:  ''The  defendant,  the  drawer  of  the  bill, 
agrees  with  the  acceptor,  while  it  is  running,  to  deliver  it  up  to 
him,  in  consideration  of  his  having  the  security  of  a  mortgage  of 
property  of  the  acceptor,  and  gives  up  the  bill  accordingly  without 
striking  out  his  name  as  drawer.  Before  the  bill  becomes  due,  a 
party  who  is  ignorant  of  this  transaction   discounts  it  for  the  ao- 
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eeptor,  and  before  it  becomes  dae  transfers  it  for  value  to  the  plain- 
til^  who  is  also  ignorant  of  the  transaction.  The  question  then  is, 
whether  the  discharge  of  a  bill  by  the.  acceptor,  by  an  arrangement 
with  the  drawer  before  it  is  due,  can  affect  the  bill  in  the  hands  of 
an  innocent  holder  for  valuable  consideration  ?  I  think  it  cannot 
The  contract  of  the  drawer  and  each  indorser  is,  that  the  bill  should 
be  paid  by  the  acceptor  at  its  maturity — not  before  J  t  is  due ;  that 
it  shall  be  paid  according  to  its  tenor  and  effect,  that  is,  when  it 
becomes  due.  If  upon  its  being  discharged  before  it  becomes  due 
the  drawer  inadvertently  leaves  his  name  upon  the  bill,  he  is  but 
in  the  ordinary  case  of  a  party  who  has  a  bill  in  negotiation  with 
his  name  upon  it  against  his  intention.  It  is  in  the  hands  of  an 
innocent  holder  who  has  no  notice  tKat  it  has  been  discharged.  '^ 

It  is  contended  that  Witte  Is  not  A.bona  fide  holder  of  a  nego> 
tiable  paper  for  valuable  consideration,  because  he  did  not  acquire 
title  from  one  capable  of  transferring  it,  or  in  possession  of  it, 
with  an  apparent  right  to  transfer  it,  and  without  notice  of  any 
defect  in  his  title  or  right  to  transfer.  The  case  of  the  Central 
Bank  of  Brooklyn  v.  Hammett  et  al,  50  N.  T.  158,  is  referred  to  as 
authority  for  the  position.  The  principle  that  governed  the  decis- 
ion there  may  be  admitted  as  correct,  to  wit:  That  the  possession 
of  such  an  instrument  by  a  party  to  it  only  authorizes  a  presump- 
tion of  such  rights  and  obligations  of  the  several  parties  as  are 
indicated  by  the  paper  itself.  Contrary  to  the  conclusion  which  we 
have  reached,  as  we  think,  both  on  principle  and  authority,  as  to 
the  presumption  arising  from  the  possession  of  a  bill  by  the  acceptor 
before  due,  it  holds  that  it  could  only  have  been  in  his  possession 
^^ either  for  acceptance  or  after  it  had  been  paid,  and  in  neither 
ease  wonld  he  have  had  the  right  to  transfer  it"  In  our  view  the 
restriction  which  would  be  thus  imposed  on  the  presumption  aris- 
ing from  the  possession  by  an  acceptor  of  a  bill  before  maturity  is 
not  in  accordance  with  the  rules  pertaining  to  negotiable  securi- 
ties and,  if  adopted,  would  so  affect  their  operation  as  to  deprive 
them  of  many  of  the  valuable  purposes  which  they  afford  the  pub- 
lic as  a  most  convenient  medium  of  exchange.  It  may  not  be  out 
of  place  to  say  that  in  the  case  just  referred  to  Peckham,  J.,  dis- 
sented from  the  conclusions  of  his  brethren. 

The  los9  of  Mrs.  Williams  is  to  be  attributed  to  her  own  neglect 
By  leaving  the  drafts  with  Eirkpatrick,  with  blanks  in  the  dates, 
names  of  payees  and  time  of  payment^  against  all  wrong  intention, 
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on  her  part^  she  afforded  him  the  means  of  perpetrating  a  fraud 
either  on  herself  or  some  innocent  third  party.  Between  them,  who 
should  bear  the  loss  ?  Does  not  every  dictate  of  right  sanction  the 
rule  of  law  applicable  to  agencies,  which  declares  '*  that  where  one 
of  two  innocent  parties  most  suffer  through  the  fraud  and  negli- 
gence of  a  third  party,  the  loss  shall  taH  npon  him  who  gave  the 
credit  or  enable  such  person  to  commit  the  wrongs  ?'' 

The  presiding  judge,  without  any  exception  to  the  report  of  the 
referee  to  the  character  of  the  instrument  sued  upon,  holds  that 
one  of  them  is  not  a  bill  of  exchange  because  drawn  on  J.  &  J.  D. 
Kirkpatrick,  requesting  the  drawees  to  pay  to  their  own  order  a 
certain  sum  of  money,  while  a  bill  of  exchange  presupposes  a  duty 
on  them  to  pay  to  some  other  than  themselves.  The  only  authority 
relied  on  in  support  of  the  position  is  found  in  Story  on  Bills,  §  35. 
With  the  accustomed  defense  that  is  due  to  so  distinguished  a  jurist 
as  the  late  Mr.  Justice  Story,  we  are  obliged  to  say  that  the  propo- 
sition is  not  sustainable  on  either  principle  or  authority.  We  are 
the  more  emboldened  to  say  so  because,  in  the  same  section,  the 
learned  writer  thus  expresses  himself  :  *'  Nay,  the  drawer  may  at 
once  become  drawer,  payee  and  drawee;  as,  for  example,  if  he  should 
draw  a  bill  on  himself,  payable  to  his  own  order  at  a  particular 
place,  naming  no  drawee,  and  then  should  indorse  it  over,  the 
indorsee  might  sue  him  as  acceptor  of  the  bill  or  as  maker  of  a 
promissory  note,  at  his  election.''  And  in  section  36  he  says  *^  the 
drawee  and  the  payee  may  be  also  one  and  the  same  person."  But 
in  Wildes  v.  Savage,  1  Story,  29,  he  lays  down  the  rule  in  direct 
contradiction  to  his  affirmation  cited  by  the  presiding  judge  to  sus> 
tain  his  own  conclusion.  We  quote  the  very  words  of  Justice  Stobt: 
'*  The  argument  is  that  the  bill  is  not  a  regular  bill  of  exchange 
because  it  is  drawn  by  Russell  &  Co.,  payable  to  Wilds  & 
Co.,  who  are  the  drawees  of  the  bilL  •  •  •  j^  instru- 
ment is  not  the  less  a  bill  of  exchange  because  all  the  parties 
to  it  in  the  character  of  drawers,  payees  and  drawees  are  not 
different  persons.  A  bill  drawn  by  a  person  payable  to  his  own 
order  has  always  been  deemed  to  be  a  bill  of  exchange  in  the 
commercial  sense  of  the  phrase,  and  it  would  not  cease  to  be  such 
a  bill  if  it  should  be  indorsed  by  the  drawer  payable  to  the  drawee. 
Now,  such  a  bill  so  indorsed  differs  in  nothing  substantially  from 
the  present  bill.  In  truth,  where  the  bill  is  negotiable,  and  con- 
tains  a  drawer,  a  payee  and  a  drawee,  it  is,  in  a  oommeroial  sense. 
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a  bill  of  exchange^  although  one  or  more  of  the  parties  shall  fill  a 
donble  character/' 

Mr.  GhittjTy  in  his  work  on  Billsy  page  25,  says:  '^  It  is  not,  how- 
ever, necessary  that  there  should  be  three  parties  to  a  bill;  there  are 
sometimes  only  two  ;  as  where  a  person  draws  on  another  payable 
to  his  own  order  ;  and,  indeed,  a  bill  will  be  valid  where  there  is 
only  Ofie  party  to  it,  for  a  man  may  draw  on  himself  payable  to  his 
own  order.  In  snch  cases,  however,  the  instrument  may  be  treated 
as,  in  legal  operation,  a  promissory  note,  and  declared  on  accordingly, 
but  in  practice  it  is  usual  to  declare  upon  the  instrument  as  if  it 
were  a  bill  not  admitting  the  identity  of  drawer  and  drawee.''  The 
objection  thus  taken  by  the  presiding  judge  to  one  of  the  bills  can- 
not prevaily  and  in  conformity  with  our  views  herein  expressed,  the 
judgment  must  be  set  aside  and  the  case  remanded  to  the  Gircuit 
Court  for  a  new  triaL    It  is  so  accordingly  ordered. 

Wbiobt^  a.  J.,  and  Willabd^  A*  J.,  concurred. 


SUPREME  OOURT 


or 


NORTH  CAROLINA. 


Oldhaii  y.  Ebbohvxb. 

(TO.N.  G.  KHb) 
Clmtnui^^9alidi$if — breach  of —  msatur^  of  damoffm. 

Okl  the  trial  of  an  action  for  damages  for  breach  of  contract,  it  appeared  that 
the  defendant,  a  Judgment  creditor  of  the  plaintiff,  had  agreed  with  him 
that  the  Judgment  debt  should  be  liquidated  by  the  plaintilT'a  grinding  a 
quantity  of  com  to  be  furnished  by  defendant,  sufficient  to  pay  off  the  debt» 
at  eight  cents  per  bushel  of  meal  delivered  to  defendant,  the  plaintiff 
agreeing  to  grind  all  com  delivered  to  him  under  the  contract  at  that  price  • 
and  that  the  defendant  after  delivering  a  portion  of  the  com  had  declined 
to  deliver  more  and  had  collected  the  balance  of  the  debt  out  of  the  plaintiff 
under  execution.  Held,  (1)  that  the  contract  was  valid  ;  (3)  that  the  tme 
measure  of  damages  was  the  difference  between  the  cost  of  grinding  and 
the  contract  price;  (8)  that  the  refusal  of  the  court  to  charge  '*tfaat 
the  actual  loss  sustained  by  defendant's  breach  of  contract  was  the 
true  measure  of  damages,  and  if  the  plaintiff  after  defendant's  refusal  to 
deliver  com,  did  receive  from  others  employment  for  such  part  of  hia 
machinery  as  would  have  been  occupied  in  performing  his  contract  with 
defendant,  or  by  reasonable  effort  might  have  received  such  employment, 
the  profit  that  was  or  might  have  been  thus  made  must  be  deducted  from 
the  profit  he  would  have  made  had  defendant  performed  his  contract,  in  order 
to  ascertain  the  actual  damage,"  was  DOt  error,  there  being  no  evidence  la 
which  such  adoctrine  was  applicable,  and  it  being  incumbent  on  the  defendant 
to  adduoe  such  evidence,  if  any  existed.    {See  nate^  p.  806^) 
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ACTION  for  damages  for  breach  of  contract    The  facts  are 
saiBciently  stated  iu  the  opinion.     There  was  a  verdict  for 
plaintifity  judgment,  and  appeal  by  defendant 

D.  L.  SussO,  for  plaintifE. 

W.  8.S  D.  J.  Devane,  for  defendant 

BoDKAH,  J  The  plaintiff  being  indebted  to  the  defendant  by  a 
judgment  for  about  $2,300,  wrote  to  defendant  on  29th  April, 
1871,  who  was  a  large  dealer  in  com  and  meal,  as  follows  :  Dear 
Sir — ^I  am  without  means  now,  of  paying  the  Oldham,  Denmark 
&  Go.  claims  (alluding  to  said  judgment)  and  I  propose  to  liqui- 
date the  claims  with  means  at  my  command,  and  they  are  these, 
yiz.,  to  grind  all  the  meal  you  want,  on  the  following  terms — ^for 
every  56  pounds  of  good  clean  corn  furnished,  I  will  return  50 
pounds  of  bolted  meal,  sewed  up  in  your  sacks  and  delivered  to 
your  atore,  (you  deliver  corn  to  mill,)  and  you  credit  0.  D.  &  Go's 
old  account  with  eight  cents  per  bushel.  Hoping  this  liberal  propo- 
sition may  meet  your  approbation,  I  am,  etc.     Signed  by  plaintiff. 

The  defendant  accepted  this  proposition  as  is  shown  by  his  send- 
ing com  to  plaintiff's  mill  and  crediting  plaintiff  with  the  price  of 
the  grinding  according  to  its  terms,  until  September  1st,  1871, 
when  he  ceased  sending  corn  to  plaintiff's  mill  for  about  two  weeks. 
On  the  20th  of  September,  the  plaintiff  wrote  to  defendant  a  second 
letter,  which  is  not  material  to  be  set  out  here,  and  on  the  next  day 
the  defendant  resumed  sending  com  to  plaintiff's  mill,  and  con- 
tinued to  do  so  until  October  15th,  when  he  notified  plaintiff  that 
he  would  not  send  any  more  corn,  and  demanded  payment  of  the 
balance  due  on  the  judgment,  and  issued  execution  thereon,  which 
was  levied  on  the  property  of  plaintiff.  The  plaintiff  afterward. 
paid  the  said  balance.     The  defendant  sent  no  corn  afterward. 

The  defendant  endeavored  to  prove  that  plaintiff  had  released 
him  from  liability  on  the  contract  above  stated,  but  the  jury  found 
•gainst  defendant  upon  that  issue,  and  we  do  not  concern  our- 
lelves  with  it  here. 

The  judge  presented  several  questions  to  the  jury,  and  they  found 
the  contract  to  have  been  in  substance: 

1.  That  defendant  should  deliver  to  plaintiff  corn  to  be  ground, 
enough  in  quantity  to  pay  off  the  said  debt  of  plaintiff  at  eight 
eeati  per  bushel  of  meal  delivered  to  defendant,  and  plaintiff  agreed 
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to  grind  all  com  delivered  to  him  under  the  contract  at  that  price, 
and  upon  the  other  terms  of  the  contract,  which  are  not  material' to 
be  noticed  here. 

2.  That  the  difference  between  the  eight  cents  per  bnshel  which 
defendant  agreed  to  pay  for  grinding,  and  the  actual  cost  of  grind- 
ing, to  the  plaintiff,  was  five  cents  per  busheL 

3.  That  the  quantity  of  corn  which  the  defendant  onght  to  ha?« 
delivered  according  to  his  contract,  and  failed  to  deliver,  was 
20,430  bnshels. 

4.  That  plaintiff  had  sustained  damages  by  defendant's  breach 
of  his  contract  to  the  amount  of  11,021.50,  which  included  inter- 
est from  the  20th  of  September,  1872,  to  the  time  of  the  trial. 

[Omitting  a  minor  point.] 

The  defendant  prayed  the  court  to  instruct  the  jury,  ^Hhat  the 
profits  which  plaintiff  would  have  made  if  the  contract  alleged  in 
the  complaint  had  been  fully  carried  out,  are  not  the  proper  meas- 
ure of  damages;  that  plaintiff  is  only  entitled  to  actual  damages, 
and  having  offered  no  proof  of  any  such,  is  entitled  to  only  nomi- 
nal damages."  The  judge  refused,  and  although  some  part  of  the 
prayer  was  correct  (as  will  be  seen),  yet  as  a  whole  it  was  erroneous, 
and  the  judge  was  justified  in  refusing  it. 

The  defendant  also  prayed  the  court  to  instruct  the  jury  that  the 
contract  was  nudum  padum,  or  at  least,  that  it  was  so  if  eight 
cents  per  bushel  was  a  fair  price  for  grinding.  The  judge  declined 
to  do  so,  and  in  our  opinion  rightly.  There  was  a  consideration  for 
the  defendant's  contract,  to  wit,  the  agreement  of  plaintiff  to  do 
the  work;  and  it  was  not  the  less  a  consideration  because  it  was  to 
be  done  at  a  fair  price. 

The  charge  of  the  judge  as  to  the  compromise  and  release  of  the 
plaintiff's  claim  seems  to  have  been  fair  and  correct.  [The  issue  im 
respect  to  this  was  — *'  were  the  causes  of  action  alleged  in  the  com- 
plaint compromised  and  settled  between  the  parties  upon  snflSoient 
consideration?  Answer. —  Na"  And  the  instruction  on  it  was  — 
'^  that  the  jury  must  say  whether  the  plaintiff  agreed  with  defend- 
ant's attorney  to  surrender  his  right  of  action  for  the  alleged 
breach  of  contract,  and  if  plaintiff  did  so  agree  in  oontideration  of 
receiving  the  forbearance  on  the  execution,  as  testified  to,  then 
this  was  a  sufficient  consideration  binding  on  plaintiff  and  the  jury 
must  find  the  issue  in  the  affirmative;  that  a  ocmtraot  is  (lie  assent 
of  two  minds  to  the  same  thing  in  the  same  sense,  and  that  they 
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most  consider  all  the  testimony  on  this  point  and  say  whether  the 
plaintiS  did  agree  to  compromise  as  alleged;  that  the  plaintiff 
was  not  barred  from  recovering  in  this  action  by  reason  of  his 
agreement  in  regard  to  any  matter  other  than  the  cause  of  action 
which  be  now  sues  on,  and  if  in  the  conversation  with  said  attor- 
ney,  the  plaintiff  did  not  understand  him  as  referring  to  the  cause 
ot  action  sued  on,  then  the  jury  must  find  the  issue  in  the  nega- 
tive."] If  two  parties  in  bargaining  do  actually  misunderstand 
each  other,  if  their  language  is  equivocal,  and  one  is  meaning  to 
speak  of  one  subject,  and  the  other  of  another,  it  is  clear  that 
there  is  no  contract ;  for  there  is  not  that  aggregatio  mentium 
necessary  to  make  one.  If  the  words  are  clear  and  unequivocal, 
neither  party  can  say  that  he  understood  them  in  a  different  sense 
from  what  they  plainly  bear ;  and  if  either  party  knows  that  the 
other  understands  him  as  speaking  of  one  object,  or  with  ona 
meaning,  he  will  not  be  allowed  to  say  that  he  had  in  his  mind 
another  object,  or  intended  a  different  meaning.  But  the  ques- 
tion as  to  whether  the  plaintiff  did  agree  to  release  the  claim  sued 
on  or  not  was  fidrly  left  to  the  jury  and  decided  by  them  in  the 
negative. 

These  observations  meet  all  the  questions  which  appear  to  have 
been  raised  upon  the  trial,  or  which  appear  from  the  written  argu- 
ment of  the  defendant's  connsel  filed  in  this  court,  to  have  been  pre« 
sented  here.  It  is  agreed,  I  believe,  by  all  the  members  of  the  court 
that  on  all  these  questions  the  position  of  the  defendant  is  untenable^ 
and  that  the  judge  committed  no  error  in  his  rulings  on  them. 

We  can  proceed  now  to  consider  such  objections  to  the  judgment 
in  favor  of  the  plaintiff  as  bear  on  the  merits  of  the  case:  The 
judge  told  the  jury  that  the  measure  of  damages  was  the  difference* 
between  the  cost  of  grinding,  and  the  contract  price;  and  the  jury, 
as  has  been  seen,  found  this  difference  to  be  five  cents  per  bushel. 
We  think  it  is  now  well  established  that  the  profits  which  a  plain- 
tiff would  have  made  if  the  contract  had  been  complied  with  is  the 
meamre  of  damages  for  its  breach,  in  cases  like  the  present.  There 
are  of  course  cases  not  within  the  rule,  as  where  the  profits  are 
qiecnlative  and  incapable  of  accurate  ascertainment,  or  so  remote* 
that  they  cannot  be  supposed  to  have  been  within  the  contemplar 
tion  of  the  parties,  or  where  they  depended  on  facts  of  which  the* 
defendant  had  no  notice,  and  which  therefore  oould  not  have  been 
in  their  contemplation* 

Vol.  XXVin  —  89 
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Where  a  defendant  had  ooyenanted  to  teach  a  slaye  a  trade,  and 
fadled  to  do  so,  the  owner  was  held  entitled  to  recover  the  sum 
which  woald  have  been  added  to  his  value,  if  he  had  been  tanght. 
BeU  V.  Walier,  5  Jones,  43.  In  Spien  v.  ffakted,  74  N.  0.  620, 
the  damages  were  held  to  be  the  profit  which  the  plaintiff  would 
have  made  upon  selling  the  goods,  if  they  had  arrived  in  due  time. 
To  a  like  effect  are  Mace  v.  Ramsey ^  74  N.  0.  11,  and  ClmnmUs  v. 
The  State,  77  id.  142. 

It  is  suggested,  however,  that  the  instructions  of  the  judge  as  to 
ihe  measure  of  damages,  though  correct  as  far  as  they  went,  were 
erroneous,  in  this  they  ought  to  have  stated  that  the  actual  loss 
sustained  by  defendant's  breach  of  contract  was  the  true  measure 
of  damages,  and  if  the  plaintiff,  after  defendant's  refusal  to  deliver 
com  to  be  ground  under  the  contract,  did  receive  from  other  per- 
sons employment  more  or  less  lucrative,  for  such  part  of  his 
machinery  as  would  have  been  occupied  in  performing  his  oontraot 
with  the  defendant,  or  by  reasonable  effort  on  his  part  might  have 
received  such  employment,  the  profit  that  was,  or  might  have 
been  thus  made,  must  be  deducted  from  the  profit  he  would 
have  made  had  defendant  performed  his  contract,  in  order  to 
ascertain  the  actual  damage.  We  think  the  instructions  given 
would  not  have  been  erroneous  with  this  or  some  equivalent  addi- 
tion, and  that  they  would  have  been  positively  erroneous  without 
it,  if  there  had  been  any  thing  in  the  evidence  to  which  such  a  doc- 
trine was  applicable. 

In  the  law  of  master  and  servant  the  doctrine  is  established  both 
on  reason  and  authority,  that  if  a  servant  be  wrongfully  discharged 
by  his  master  during  the  time  of  service  contracted  for,  he  may  treat 
the  special  contract  as  rescinded  by  the  discharge,  and  sue  immedi- 
ately, in  which  case  he  would  recover  as  upon  a  quantum  meruit  for 
the  service  rendered  before  the  dischai^,  if  he  had  not  received  pay- 
ment for  that ;  and,  also,  damages  for  the  breach  of  contract  in  die- 
charging  him,  though  it  seems  that  the  rule  by  which  this  last 
damage  is  to  be  ascertained  is  not  well  settled  ;  Brifickley  v.  Swic^ 
good,  65  N.  0.  626  ;  CoJbum  v.  Woodworth,  81  Barb.  381 ;  or  he 
may  wait  until  the  end  of  the  term  and  recover  tl^e  full  prioe 
agreed  to  be  paid  for  the  term,  subject  to  be  diminished  on  proof 
by  the  master,  that  the  servant  did  receive  or  might  have  received 
employment  elsewhere.  Hendrickeon  v.  Anderson,  5  Jones,  246. 
This  doctrine  would  be  applicable  in  this  case  if  there  were  facts  to 
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Biake  it  so.  The  contract  of  plaintiff  to  grind  a  certain  qaantity 
of  com  for  defendant,  althongh  it  did  not  create  strictly  the  rel»- 
tion  of  master  and  servant,  yet  did  create  an  analogons  one ;  and  if 
it  had  appeared  that  plaintiff's  mill  had,  after  defendant's  refusal 
to  send  oom,  in  fact  received,  or  but  for  plaintiff's  refusal  wonld* 
have  received  a  quantity  of  custom  sufficient  to  disable  him  in' 
whole  or  in  part  from  performing  his  contract  with  defendant,  such 
a  fact  ought  to  have  gone  in  diminution  of  plaintiff's  damages ; 
and  the  judge  ought,  if  requested  by  defendant,  so  to  have  told  the 
jury.  But  he  was  not  so  requested ;  no  such  point  in  defense  was 
made  in  the  oourt  below  or  by  counsel  in  this  court  It  deserves 
consideration,  whether  it  will  promote  the  attainment  of  justice  in 
a  case,  to  allow  apparent  defects  in  the  evidence  of  a  particular  fact 
in  the  case  of  a  party  successful  below,  to  be  first  pointed  out  and 
excepted  to  in  this  court  by  an  appellant.  The  case  is  made  out 
by  the  appellant  subject  to  the  revision  of  the  judge,  upon  objec- 
tion by  the  appellee;  but  it  is  a  substitute  for,  and  is  in  the  nature 
cSf  a  bill  of  exceptions  upon  a  writ  of  error.  Such  a  proceeding  is 
v^^arded  as  a  new  suit  in  which  the  judgment  below  is  taken  to  be 
right,  unless  the  plaintiff  in  error  shows  affirmatively  some  error 
therein,  and  that  exception  was  taken  on  the  trial  to  the  proceeding 
or  ruling  alleged  to  be  erroneous.  The  defendant  in  error  is  in  no 
case  required  to  show  affirmatively  and  upon  the  bill  of  exceptions, 
or  case,  that  he  was  entitled  to  the  judgment  in  his  favor  obtained 
below.  His  position  is  strictly  defensive.  The  judgment  below  is 
assumed  to  be  right  until  some  specified  error  is  shown.  Still  leas 
is  the  appellee  bound  to  show  that  he  had  a  good  case  ''  toa  certain 
intent  in  every  particular,"  so  as  to  exclude  every  supposition  to  the 
contrary,  as  in  effect  he  will  be  held  to  do,  if  tiie  appellate  oourt 
takes  up  the  case  or  bill  of  exceptions  to  examine  if  the  appellee's 
claim  or  defense  is  supported  in  all  respects  by  full  proof.  It  is 
the  rule  of  aU  courts  of  appeal,  and  this  court  has  repeatedly  said, 
that  no  more  of  the  evidence  or  facts  should  be  inserted  in  a  case 
than  is  necessary  to  explain  the  exceptions  of  the  appellant. 

Hence,  in  this  case  it  would  be  contrary  to  established  practice 
to  require  the  plaintiff  to  show  from  the  case  made  out  by  the 
appellant  that  his  claim  was  supported  by  evidence  that  his  mill 
had  not  been  so  employed  as  to  diminish  his  damages.  It  may  be 
that  the  evidence  to  that  effect  was  ample,  but  was  omitted  from  the 
as  superfluous,  because  the  want  of  such  evidence  was  not 
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excepted  to.  We  think,  however,  that  it  does  appear  in  the  case 
that  the  plaintiff  in  fact  proved  all  that  was  incambent  on  him 
in  this  respect  The  case  states  as  a  fact  not  apparently  disputed 
''  that  plaintiff  was  ready,  able,  and  willing  to  grind  the  whole 
amount  of  com  necessary  to  pay  the  judgment  at  the  contract 
price.''  When  the  plaintiff  proved  a  contract,  its  breach,  and  the 
lossof  a  certain  profitresulting  from  the  breach,  npon  all  the  authori- 
ties the  burden  lay  on  the  defendant  to  prove  any  thing  in  diminu- 
tion of  the  damages. 

In  Hmdrickean  v.  Andergon,  suproy  it  was  held  that  an  overseer* 
employed  for  a  year  and  prematurely  discharged,  could  recover  the 
full  stipulated  wages,  unless  the  defendant  showed  misconduct,  etc, 
in  diminution  of  damages.  Battlb,  J.,  says  :  "  But  in  a  suit  for 
the  stipulated  compensation,  the  defendant  may  show  in  diminu- 
tion of  damages,  that,  after  the  plaintiff  had  been  dismissed,  he 
had  engaged  in  other  lucrative  business.  7%m,  howener,  muH  be 
proved  by  the  defendant,  and  must  not  be  preeumed/*  The  case  of 
Coetigan  v.  R.  R.  Co.,  %  Denio,  609,  is  cited  and  fully  sustains  the 
position  that  the  burden  is  on  the  defendant.  The  court  say :  ^  But 
first  of  all  the  defense  set  up-should  be  proved  by  the  one  who  sets 
it  up.  ♦  *  *  The  rule  requires  him  to  prove  an  affirmative 
fact;  whereas  the  opposite  rule  would  call  upon  the  plaintiff  to 
prove  a  negative.  *  *  *  He  is  the  wrong-doer,  and  presump- 
tions between  him  and  the  person  wronged  should  be  made  in  favor 
of  the  latter.  For  this  reason,  therefore,  the  onus  must  in  all  such 
cases  be  upon  the  defendant"  To  the  same  effect  are  Wdlwofik  v. 
Pool,  9  Ark.  394 ;  King  v.  Steiren,  U  Penn.  St  99 ;  and  Jon&$ 
V.  Jones,  2  Swan  (Tenn.),  605. 

In  the  present  case  the  defendant  introduced  no  evidence  of  the 
sort  spoken  of,  and  there  was  therefore  nothing  in  the  evidence  to 
call  for  or  justify  the  addition  or  qualification  to  the  judge's  in- 
structions, which  had  been  suggested  as  proper,  even  if  such  addi- 
tion or  qualification  had  been  asked  for.  The  judgment  below  is 
affirmed. 

SicrrH,  C.  J.,  dissenting. 


None  BT  nn  RnraBna.— The  rule  m  to  the  burden  of  proof  In  noh  eaees  is  thnsifcated 
by  Qreenleef  (Bt.,  vol.  1,|74):  **  The  obiigatioii  of  proving  anj  f^ct  lies  npon  the  pei^ 
who  mbstentUllj  e—Brhi  the  burden  of  the  iHue.**  Whnrton  (1  >▼.,  I M)  mjm  the  eor 
reot  Tlew  is  theft  the  burden  is  on  the  party  undertaklns  ^  prove  n  point,  wMba 
ttveornesntlvetettB  nature.    Both  wrtten  cite  the  C>oiCl0on  eoM  dted  In  the 

That  oaae  baa  uniformly  been  followed  In  New  Toik.    In  BamOum  t.  JfoPharmi. 
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n  N.  T  77,  the  court  eitiiig  It,  say,  *'  The  burden  of  proving  that  the  damages  whteh  have 
been  sustained  in  such  cases  could  have  been  prevented,  unquestionaUy  rests  upon  the 
party  piilty  of  the  breach  of  contract."  In  IVh^  v.  Bradltyt  89  N.  T.  141,  the  court  cit- 
ing it,  say,  "  It  is  settled  that  if  there  be  an  agreement  to  employ  for  a  speolfled  term,  and 
at  a  specfiOed  compensation,  and  the  employer  refuses  to  perform,  he  is  liable  to  pay  aa 
damages  the  stipulated  compensation  for  the  full  period,  provided  the  proposed  employee 
remains  out  of  employment  and  in  readiness  to  serve  during  the  whole  period.  But 
although  he  is  prima  faeU  entitled  to  the  whole  compensation,  it  is  competent  for  the  de- 
fendant to  reduce  the  recovery  by  showing  that  the  plaintiff  earned  something  in  other 
ways  during  the  period ;  and  it  is  said  that  such  reduction  may  be  insisted  upon  on  proof 
by  the  defendant  that  the  plaintiff  had  the  opportunity  to  accept  other  employment  of  the 
same  kind,  in  the  same  locality,  and  refused/'  Sedgwick  (Meas.  Dam.  m  p  888,  n.)  says : 
**T1iere  is  some  disparity  in  the  decisions  in  the  case  of  the  servant's  failure  to  obtain 
employment,  aa  to  whether  the  burden  Ues  on  him  or  the  employer  to  explain  it ;  and  in 
Mississippi  ft  is  held  that  the  servant,  to  recover  for  the  time  during  which  he  was  out 
of  employment,  must  show  due  diligence  in  the  endeavor  to  procure  a  situation.  But 
the  general  rule  is  the  other  way.  Barker  v.  Knickerbocker  Life  Inn.  Go.,  24  Wis.  680 ; 
Tfiompnn  v.  TTood,  1  Hilt.  98.  And  in  Minnesota,  the  Supreme  Oourt  of  that  State,  while 
acquiescing  in  the  doctrine  that  the  employee's  daim  must  be  reduced  hy  the  amount 
which  it  was  proved  he  had  earned  or  might  have  earned  elsewhere,  as  too  well  settled  to 
be  disturbed,  remarked,  that  it  *fafled  to  see  on  what  sound  principle  a  man  was  to  be 
punished  in  this  manner,*  for  a  failure  in  the  performance  of  the  abstract  duty  not  to  be 
idle,  *or  why  the  employer  should  be  relieved  from  thecooseciuences  of  a  willful  breach  of 
eootract  because  the  employee  has  committed  a  breach  of  a  moral  obligation.*  WWiamt 
▼.  Andenon,  9  Minn.  60.  And  to  entitle  the  defendant  to  reduce  the  recovecy  on  the  ground 
that  the  plaintiff  had  earned  money  in  another  employment,  it  must  also  be  shown  that 
If  he  bad  not  been  discharged,  he  could  not  have  earned  it  without  violating  his  dotjr 
faii  oontnwt.  Jairay  ▼.  Kino,  84  Md.  817.*' 


Lbwis  t.  Bouktbbb. 

09  N.  O.  ]».) 
SaU'^hreMh  of  warranty — measure  of  damages — intsred. 

Im  ftn  action  for  breaeh  of  warranty,  it  appeared  that  ther  plaintiff  porehMed 
rosin  from  the  defendant  at  Wilaon,  N.  C,  to  be  sold  by  him  in  some  other 
narket  than  Wilaon,  of  which  defendants  had  notice,  and  the  rosin  failed 
to  oome  within  the  description  warranted.  Held,  (1)  That  the  contract  of 
defendants  was  to  dellrer  the  rosin  at  any  nsnal  market  to  be  named  by  the 
purchaser,  the  purchaser  taking  on  himself  the  risk.troable  and  expense  of  the 
transportation.  (2)  That  the  knowledge  by  the  vendor  of  the  purpose,  which 
the  Tendee  had  in  view  in  making  the  purchase,  was  an  essential  element  in 
estimating  the  damages  lively  to  be  sustained  by  a  breach  of  warranty.  (8) 
That  the  measnre  of  damages  is  the  difference  between  what  the  rosin  woald 
have  sold  for  in  a  reaaonMe  time  after  its  purchase  in  the  market  which  the 
plaintiff^had  by  the  cirenmstances  of  the  contract  a  light  to  select,  and  did 
select,  if  it  had  been  what  it  was  warranted  to  be,  and  the  snm  it  did  acta- 
ally  sell  for  or  ooold  have  been  sold  for  in  that  market,  being  what  it  was. 
(4)  In  sach  case,  the  plaintiff  is  not  entitled  to  interest  upon  the  amount 
iMovered  for  breach  of  warrant/.    (8s6  note^  p.  814.) 
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ACTION  for  breach  of  warranty  on  sale  of  roein.    The  opinioa 
states  the  facts. 

E.  O,  Haywood  and  D.  O.  FmoU^  for  plaintiiL 
Oittiam  di  Oailing,  for  defendants. 

BoDMAV,  J.  Many  cases  may  be  supposed  in  which  the  measure 
of  damages  adopted  by  the  judge  would  be  properly  applicable. 
We  think,  howeyer,  it  was  not  applicable  under  the  circumstances 
of  this  case.  The  judge  finds  as  a  fact  that  plaintiff  bought  the 
rosin  to  ship  to  and  sell  in  some  other  market  than  Wilson,  of 
which  defendant  had  notice  on  the  25th  of  October,  1865,  when  it 
was  delivered.  No  certain  market  was  stated,  and  the  meaning  of 
the  notice  then  would  be  that  the  purpose  of  the  plaintiff  was  to 
seU  in  any  of  the  usual  markets  for  the  article  which  he  might 
afterward  determine  on,  such  as  Norfolk,  New  York,  or  Boston, 
and  it  might  perhaps  include  any  usual  market  in  a  foreign  country. 
For  tlie  purposes  of  ihs  present  question  the  contract  of  the  defend- 
ant may  be  regarded  as  a  contract  to  deliver  the  rosin  at  any  usual 
market  to  be  named  by  the  purchaser,  the  purchaser  taking  on  him* 
self  the  risk,  trouble  and  expense  of  the  transportation.  As  dam- 
ages recoverable  on  a  breach  of  a  contract  are  the  natural  and 
probable  consequences  which  the  parties  may  be  supposed  to  have 
had  in  contemplation,  it  would  seem  reasonably  to  follow  that  a 
knowledge  by  a  vendor  of  the  purpose  which  the  vendee  had  in 
view  in  making  the  purchase,  was  an  essential  element  in  estimat- 
ing the  damages  likely  to  be  sustained  by  a  breach.  Many  cases 
support  this  proposition.  If  a  visitor  to  a  watering  place  on  the 
ocean  should  contract  with  an  owner  of  a  boat  for  its  use  for  the 
purpose  of  a  pleasure  sail,  the  damages  on  a  breach  by  the  boatman 
would  be  merely  the  additional  price  which  the  visitor  might  be 
compelled  to  pay  for  another  boat,  or  if  no  other  could  be  got,  the 
value  which  a  jury  might  put  on  his  disappointment  But  in 
Mace  V.  Ramsey,  74  N.  0. 11,  the  charterer  of  the  boat  was  held 
entitled  to  recover  the  profit  which  he  would  have  made  under  the 
oircumstances  which  were  in  the  contemplation  of  both  parties. 

So  in  Hadley  v.  BaxendaUj  9  Ezch.  341,  it  was  said  by  the  court 
that  if  the  defendant  had  been  informed  that  the  consequence  of 
his  delay  in  delivering  the  shaft  would  be  the  stoppage  of  plaintiff's 
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mills^  the  measure  of  the  damages  would  have  been  the  damages 
which  would  naturally  follow  under  the  special  circumstances. 

In  Page  v.  Parcy,  8  C.  &  T.  769;  34  K  C.  L.  B.  628,  the  wheat  might 
have  been  good  for  flour,  but  it  was  sold  with  a  knowledge  that  it 
was  intended  for  sowing  and  it  was  warranted  to  come  up,  and  as 
it  did  not,  the  vendor  was  held  liable  for  the  loss  of  the  crop. 

In  Randall  y.  Rap&r,  96  E.  0.  L.  R.  84,  the  barley  sold  might 
have  been  as  good  for  malting  as  Cheyalier  barley,  but  it  was  sold 
with  a  knowledge  that  it  was  to  be  sown,  and  as  the  vendor  had 
warranted  it  to  be  Chevalier  barley  and  it  was  not,  the  vendor  was 
held  liable  for  the  deficiency  in  the  crop,  which  probably  exceeded 
several  times  the  cost  of  the  seed.  See,  also,  Passinger  v.  ITiorburn, 
34  N.  T.  634,  where  cabbage  seed  was  sold  as  Bristol  cabbage 
seed. 

There  can  be  no  doubt  that  a  vendee,  who  takes  a  warranty  and 
gives  notice  that  he  buys  to  sell  again  in  another  market,  may  in- 
clude in  his  damages  both  the  losses  he  actually  sustained  by  reason 
of  the  breach,  and  also  the  profits  he  would  have  made  upon  resale, 
had  the  article  been  what  it  was  warranted  to  be.  The  authorities 
cited  by  Mr.  Haywood  in  his  learned  argument,  as  well  as  the  case 
of  Oldham  v.  Kerchnevy  ante,  106,  and  the  authorities  there  cited, 
fully  sustain  the  doctrine.  The  only  just  measure  of  the  plaintifPs 
damages  in  this  case  is  the  difference  between  what  the  rosin  would 
have  sold  for  in  a  reasonable  time  after  its  purchase  in  the  market 
which  the  plaintiff  bad  by  the  circumstances  of  the  contract  a  right 
to  select,  and  did  select, — ^New  York — ^if  it  had  been  what  it  was 
warranted  to  be,  and  the  sum  it  did  actually  sell  for,  or  could 
have  been  sold  for  in  the  market,  being  what  it  was.  This  implies 
of  course  that  the  valuation  in  New  York  was  a  fair  one,  which  is 
not  disputed.  In  stating  what  we  conceive  to  be  the  rule,  I  have 
said  that  the  sale  must  be  within  a  reasonable  time  ;  a  vendee  would 
not  be  allowed  to  hold  on  for  an  indefinite  time,  during  which  fluc- 
tuations of  price  might  occur,  and  sell  at  a  time  prejudicial  to  his 
warrantor.  In  this  case,  however  no  question  of  that  sort  occurs, 
as  the  prices  of  strained  rosin  in  New  York  fell  between  the  earliest 
period  at  which  it  could  have  been  got  there,  and  the  day  of  its 
-arrival,  when  the  defect.in  the  article  was  discovered  and  the  valua- 
tion  of  it  made,  and  the  delay  was  favorable  to  the  vendor.  It  is 
found  by  the  judge  that  401  barrels  of  strained  rosin  would  have 
•old  in  New  York  on  the  3d  of  January,  1866,  for  $2,706.75,  and 
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the  article  which  was  warranted  to  be  strained,  but  turned  out  to 
be  an  inferior  article,  could  have  been  sold  for  $675.50  and  no  more. 
The  difference  being  $2,031.25  is,  we  think,  the  amount  of  dam- 
ages which  the  plaintiff  has  sustained  by  defendants'  breach  of  war- 
ranty. 

Whether  interest  from  the  commencement  of  the  action  should 
be  added  to  this  sum  is  a  question  on  which  we  have  some  difficulty. 
I  know  of  no  established  rule  which  governs  such  a  cas^.  The 
Jiearest  approximation  to  a  rule  that  I  have  found  is  in  Devereux  v. 
Burgwin,  11  Ired.  490.  The  facts  of  that  case  are  not  fully  stated. 
Jt  appears,  however,  that  the  parties  being  tenants  in  common  of 
large  bodies  of  land  agreed  to  a  partition  to  be  made  by  arbitration, 
whose  award  was  not  to  be  absolutely  binding,  but  either  party 
might  refuse  to  abide  by  it,  in  which  event  he  was  to  pay  $1,000  as 
stipulated  damages.  The  award  was  made  and  the  defendant  re- 
fused to  abide  by  it,  and  the  plaintiff  sued  for  the  $1,000  and  claimed 
interest  from  the  time  when  defendant  refused  to  abide  by  the 
award,  or  at  least  from  the  time  when  the  writ  issued,  and  also 
filed  a  bill  in  equity  for  the  partition  of  the  lands.  This  court 
refused  to  allow  interest  from  either  date,  on  the  ground  that  it 
was  not  given  by  law.  In  the  course  of  the  opinion  Pbabsok,  J., 
says,  in  brief :  Interest  is  allowed  when  given  by  statute  or  by 
express  or  implied  agreement,  as  for  money  lent  or  due  on  account 
stated,  etc.  In  trover  or  trespass  de  honU  asportatisy  the  jury 
might  in  their  discretion  allow  interest  on  the  value  from  the  time 
of  the  conversion  or  seizure.  He  says  :  ^'We  are  not  at  liberty 
to  relax  the  rule  any  further, "  etc.  This  case  does  not  come 
strictly  within  either  class  of  the  illustrations  given.  But  clearly 
the  plaintiff  is  not  of  the  class  which  is  said  to  be  entitled  to  inter- 
est as  a  right  and  ox  de^'/o  yu^^i^ta.  His  claim  would  be  subject 
to  the  discretion  of  a  jury.  Rutin  this  case  a  trial  by  jury  was 
waived,  and  it  was  left  to  the  court  to  find  the  facts  and  the  law. 
The  judge  below,  in  the  view  which  he  took  of  the  case  and  of  the 
note  as  to  the  measure  of  damages,  allowed  the  plaintiff  interest 
vpon  the  damages  which  he  found  he  had  sustained.  But  the  view 
which  he  took  of  the  facts  governing  the  measure  of  damages  and  of 
the  law  applicable  to  them  is  so  different  from  that  taken  by  thit 
court,  that  we  cannot  take  his  finding  on  that  question  as  the  ver- 
dict of  a  jury.  A  verdict  we  could  not  alter,  we  could  only  set  it 
•side  and  send  the  case  to  a  new  jury  ;  and  it  was  to  avoid  the  expense 
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and  delay  of  sach  a  proceeding  that  the  parties  submitted  the  facts 
and  the  law  to  the  coart  Properly  this  court  would  not  think  itself 
justified  in  changing  any  state  of  facts  found  by  the  judge.  But  the 
right  to  interest  is  not  a  fact ;  it  is  in  its  nature  and  necessarily  a  legal 
conclusion  from  the  facts.  And  although  it  has  not  in  cases  like  this 
yet  been  defined  by  clearly  cut  rules,  and  has  therefore  usually  been 
left  to  the  discretion  of  a  jury,  yet  in  the  progress  of  the  law  as  a 
science,  it  must  and  will  be  so  defined  ;  and  the  question  in  what 
cases  interest  shall  be  allowed,  and  in  what  not,  will  be  recognized, 
as  properly  coming  within  the  duty  of  judicial  instruction,  just  as 
the  question  of  the  measure  of  damages  now  is,  although  until 
recently  questions  of  that  sort  were  considered  too  versatile  and 
various  to  admit  of  being  governed  by  certain  principles,  and  were 
left  necessarily  as  was  supposed  to  the  discretion  of  a  jury. 

In  the  present  case  we  are  obliged  to  decide  whether  the  plaintiff 
is  entitled  to  interest  or  not.  It  cannot  be  sent  to  a  jury,  for  the 
parties  have  waived  that  mode  of  trial ;  or  sent  back  to  the  judge, 
for  he  has  once  decided  it,  and  his  decision  is  before  us  on 
appeal.  We  have  before  us  every  fact  which  he  had  or  can  have, 
and  he  could  only  decide  it  as  we  may,  by  applying  some  rule  of 
law. 

We  have  a  precedent  in  the  case  of  Devereux  v.  Burgwin^  in 
which  this  court  did  decide  on  the  right  to  interest  as  a  question  of 
law,  and  refused  to  allow  it,  although  the  debt  on  which  it  was 
claimed  as  little  belonged  to  either  of  the  classes  mentioned,  as  that 
in  this  case  does.  It  is  a  rule  which  may  be  gathered  from  the  cases 
that  whenever  a  debtor  has  notice  or  ought  to  know  that  he  owes  a 
certain  sum,  and  when  he  is  to  pay  it,  he  fails  to  pay  it  he  ought  to  pay 
interest  In  the  present  case,  although  we  may  assume  that  the  de- 
fendant had  notice  by  the  commencement  of  the  action,  that  he  was 
looked  to  for  the  payment  of  damages,  yet,  as  a  fact,  not  only  was  the 
mnount  technically  unliquidated,  but,  owing  to  the  unsettled  state 
of  the  law,  it  was  uncertain.  Hecouldnotsafely  and  without  risk 
pay  any  sum  until  it  was  ascertained  by  a  judgment  which  he  might 
expect  it  speedily  would  be. 

Moreover,  although  the  defendant  warranted  the  article  and  it 
did  not  correspond  to  the  warranty,  whereby  he  became  liable  in 
damages,  yet  there  was  no  fraud  or  gross  negligence  on  his  part. 
The  plaintifF  threw  him  ofF  his  guard  by  assuming  to  select  the 
article,  and  was  guilty  of  what  may  be  called  by  analogy  "  contrib- 
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atory  negligence. "     For  these  reasons  we  think  the  plaintiff  is 

not  entitled  to  interest 

He  will  have  jadgment  here  for  (2,031.25  and  oosts. 
Error. 

Peb  OuRiAiL  Judgment 


ITOTB  WW  ram  Biwrnima^-^Tpoe  tlie  point  of  Intaran,  the  oomteot  Mev  7oik  now 
dUTerentiy  from  this  omo,  althowgh  tlie  eariy  cases  were  in  hMnuamj  wtth  VL  In  Foa 
Rnvrndaww.  Jinoett,  S  Oomsfc.  US,insnaottonof  covamMBfeforrenfc.psjml)leinwiMsftsiid 
serfioes.  the  ▼Aloe  of  whldi  wss  wnHqnfalnted.  tt  was  lield  Oiat  interast  was  rBoofwaUs 
as  matteroC  law  from  the  time  tlie  rent  fell  dne,  althoogh  thero  was  oo  asreemeut  for  ii^ 
terest.  Tlie  oooii  ssif :  *^  Whenever  a  debtor  is  in  deCsnlt  for  not  pejing  monej,  dettver- 
ing  pwjpeilj » or  rendering  serrice  in  pnrMianoe  of  his  contract,  jvtkse  lequires  that  he 
should  indemnify  the  creditor  for  the  wrong  which  has  been  done  him ;  aada  Jnst  Indent 
nity,  thoofl^  it  msj  sometimes  be  more,  can  never  be  lesB,thsn  the  mfcjfled  amount  of 
money,  orthe  value  of  the  propertj  or  services  at  the  time  th^  sboald  have  been  paid  or 
rendered,  with  interest  from  the  time  of  the  default  untfl  the  dKHgation  is  discharged. 
And  if  the  creditor  is  obliged  to  resort  to  the  courts  for  redress,  he  ouc^  In  afl  snob 
to  recover  interest,  in  addition  to  the  debt,  I7  way  of  damagea.  It  is  tnie  that  on  am 
ment  likethe  one  under  consideration,  the  amount  of  the  debt  can  only  be  ascertained  by 
an  inquiry  concerning  the  valueof  the  property  and  services.  Bntthevafaiecaabeaaoer- 
tained ;  and  when  that  has  been  done,  the  creditor,  as  a  question  of  principle,  is  just  ss 
plainly  entitled  to  interest  after  the  deftalt,  as  he  would  belf  thelike  sum  had  been  paf- 
able  in  money.  The  English  courts  do  not  allow  interest  in  such  cases ;  and  I  feel  some 
dimculty  in  saying  that  it  can  be  allowed  here,  wtrhout  the  aid  of  an  act  of  thelegiriatnrs 
to  authoriae  it.  But  the  courts  in  this  and  other  States  have  for  many  years  been  tend- 
ing to  the  conclusion  which  we  have  finally  reached,  that  a  man  who  breaks  his  costnot 
to  pay  adebt,  whether  the  payment  was  to  be  made  in  money  or  in  any  thing  else,  shaO 
indemnify  the  creditor,  so  far  as'that  can  be  done  by  adding  Interest  to  the  amonnt  of 
damage  whidi  was  sustained  on  the  day  of  the  breach.**  This  was  followed  in  Dana  v. 
FEedter,  IS  N.  Y.  40,  an  action  of  damages  for  breach  of  contract  to  seD  and  deliver  goods. 
The  court  theresaid :  **  Interest  is  a  necessary  item  in  the  estimate  of  damages  in  this 
class  of  esses.  The  party  is  entitled  on  the  day  of  performance  to  the  property  agreed  to 
be  dellTered ;  if  it  is  not  delivered,  the  law  gives,  as  the  measure  of  compensation  then 
due,  thediiferenoe  between  the  contractand  market  prices.  If  he  is  not  also  entftied  te 
interest  from  that  time  as  matter  of  law,  this  contradletoiy  result  follows,  that  whUe  an 
indenmi^  is  professedly  given,  tlie  law  adopts  such  a  mode  of  ascertaining  its  amoontk 
that  the  longera  partis  delayed  in  obtaining  it,  the  greater  shall  its  inadequacy  baooma. 
It  is  however  conceded  to  be  law,  that  In  theee  cases  the  Jury  msy  give  interest  \>f  way  of 
damages  in  their  discretion.  Now,  in  all  cases,  unless  this  be  an  exception,  the  meaauro  of 
damages  in  an  action  upona  contract  relating  to  money  or  property  is  a  question  of  law, 
and  does  not  at  aU  rest  in  the  discretion  of  a  jury.  If  the  giving  or  refuiing  interest 
in  discretion,  the  law,  to  be  consistent,  should  furnish  some  legitimate  means  of  InlhM 
ing  its  exerdse  hy  evidence,  as  by  showing  that  the  partj  in  fault  has  failed  to  perCocm, 
either  wHlfnUy  or  by  accident,  and  without  any  moral  misconduct.  All  such  considerations 
are  constantly  excluded  from  a  Jury,  and  they  areproperiy  told  that  in  snofa  an  aelioB 
their  duty  is  to  InquIro  whether  a  breach  of  the  contract  has  happened,  not  wliat  motlva 
induced  the  breach.  That  by  law  a  party  is  to  have  the  dUferenoe  between  the  contiaet 
price  and  the  market  price,  in  order  that  he  may  be  indemnified,  and  beoanae  that  mla 
affords  the  measure  of  his  Injuiy  when  it  ocemrpd ;  that  he  may  not  as  matter  of  law  re- 
cover interast,  whkih  te  neeesssry  to  a  complete  indemnity ;  that  neverthelem  the  Jury 
may,  fai  their  discretion,  give  him  a  complete  Indemnity,  tqrlnclndlng  the  amount  of  l» 
terest  in  their  estimate  of  his  damages;  bntthathemay  not  giveanyewrldenoetotoflBsnca 
their  discretion,  presents  a  series  of  propositions  some  of  which  cannot  be  law.**  **Tlia 
right  to  interest,  in  actions  upon  contract,  depends  not  upon  discretion,  but  upon 
right,  and  in  actions  lilw  the  present  is  as  maoh  a  part  of  the  indemnity  to  whkh  the  I 
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li€Dtltied  as  the  dlfferenoe  between  the  market  Talae  and  the  eontraot  priee.  *    Bee, 
eiaUy,  8edg.  Mess  Dam.  m.  p.  837. 

In  IMon  ▼.  The  Chicago  dt  HorlhweaUm  BaOway  Co.,  4S  Wis.  800^  the  court  ssy  :  '*  la 
GMpmon  ▼.  RaOway  Co^  96  Wis.  S86,  which  was  a  esse  Uke  this,  a  dtaeotlon  to  the  Jury 
to  allow  interest  Crom  the  commencement  of  the  action,  on  the  Immediate  damages  soflered 
bgr  the  plaintiff,  was  npheld.  We  do  not  understand  that  the  authority  of  that  ruling  haa 
been  shaken  hj  any  subsequent  decision  of  this  court.  In  the  preecnt  esse  the  directtoa 
was  to  compute  interast  on  the  immediate  damages  from  the  time  the  cow  was  holed.  This 
msj  haTS  been  an  nnjustiflsble  extensloa  of  the  rule  of  Chapman  t.  Balhoay  Co.  We  do 
not  ssj  whether  it  is  so  or  not'* 

On  damages  sustained  by  a  collision.  Interest  should  be  allowsd  from  the  dale  of  the 
lajniy.  The  Mitrning  Stew,  4  Blss.  M.  In  an  action  on  the  esse  for  an  injuxy  to  piopeily 
bgr  negUgenoe,  It  is  proper  to  allow  the  phUntUE  intewst  ttam  the  data  of  the  ii^aij. 
OUsonOb  sts.,  B.  B.  Uo.  ▼.  Autts^ »  m.  tti. 


Morris  y.  Pxarsoh. 

(79  N.  C.  MM.) 

IVnil  dsMi — d9niid0ral»0ft  — yVmuL 

A  deed  in  trosl  made  to  Mcure  seveml  debts,  of  whieh  one  Is  feigned  and 
trandolent  and  the  others  valid,  will  be  sustained  for  the  benefit  of  the  tme 
erediton,  bat  is  inoperatlTe  as  to  the  fraudulent  claim ;  proTlded,  thai 
neither  the  tmstee  nor  the  true  ereditors  have  connived  al  the  insertion  In 
Ike. deed  of  snch  frmudnlent  debt. 

ACTION  to  reooyer  posaession  of  land.  In  Jannary,  1866,  Bob* 
ert  Williams  ezecated  to  the  plaintifly  his  brother-in-law, 
a  deed  in  tmst  conyeying  the  land  in  dispute  to  seenre  the  debt^ 
therein  mentioned,  to  wit,  one  debt  of  $2,000  to  Polly  Morgan,  the 
mother  of  the  grantor,  one  note  of  1500  in  fayor  of  S.  H.  Morris, 
one  for  $625  In  fayor  of  John  Morris,  being  the  parchase-money 
for  the  land,  and  other  small  claims  amounting  to  aboat  $80.  It 
appeared  from  the  eyidenoe  that  the  debt  secured  in  fayor  of  Polly 
Morgan  was  feigned  and  without  consideration.  The  yalidity  of 
the  other  debts  was  not  questioned.  There  was  no  eyidence  of  any 
oombination  or  collusion  between  the  persons  holding  the  yalid 
debts  and  Polly  Morgan ;  or  between  them  and  the  grantor  for  the 
benefit  of  the  grantor  or  for  any  other  purpose  ;  or  that  the  trus- 
tee or  any  of  the  parties  inter68ted  had  any  knowledge  of  the  in- 
tention of  said  Williams  to  make  a  deed  in  trust  until  after  the 
execation  thereof  ;  nor  was  there  any  eyidence  of  any  agreement 
between  the  grantor  and  Polly  Morgan,  or  that  she  knew  of  the 
•zeeatioii  of  the  deed.     The  deed  was  registered  in  January,  1866, 
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bnt  was  not  signed  by  the  trustee,  nor  was  he  present  at  the  time 
,  it  was  written.     In  June,  1866,  said  Williams  executed  a  second 

deed  in  trust  to  James  W.  Davis  conveying  said  land  to  secure  the 
'debts  therein  set  forth,  to  said  Davis  and  others,  the  validity  of 

which  was  not  questioned,  and  also  one  of  1200  to  said  Morgan, 

which  was  feigned  and  fraudulent.     This  deed   was  registered  in 

July,  1866. 
The  trustee,  Davis,  sold  the  land  in  December,  1866,  to  Henry 

Harris,  and  by  successive  deeds  of  conveyance  the  title  came  to 

the  defendant,  against  whom  the  plaintiff  brought  this  action  to 

recover  possession. 
Under  the  ruling  of  the  court  the  jury  rendered  a  verdict  for  the 

defendant.     Judgment     Appeal  by  plaintiff. 

Connor  <£   Woodard  and  Busbee  (B  Busbee,  for  plaintiff. 
E.  O.  Haywood,  for  defendant 

BoDKAN,  J.  The  only  question  which  it  is  necessary  to  decide 
in  this  case  is  this  :  Whether  the  deed  made  by  Williams  to  the 
plaintiff  was  void  because  it  attempted  to  secure  a  fictitious  debt 
to  Polly  Morgan,  the  other  debts  secured  being  valid  and  bona  fide^ 
and  when  neither  the  trustee  (the  plaintiff)  nor  any  of  the  credit- 
ors provided  for,  participated  in,  or  had  any  knowledge  of  the  fraud- 
ulent purpose  of  the  grantor  ? 

The  defendant  purchased  for  value,  but  he  cannot  say  that  he 
purchased  without  notice,  for  the  registration  of  the  deed  to  the 
plaintiff  was  notice.  That  is  the  principal  purpose  and  policy  of 
the  registration  acts.  As  the  question  is  of  practical  importimce 
and  likely  often  to  occur^  and  there  is  a  difference  among  the  au- 
thorities, it  is  neccessary  to  consider  them  with  some  care. 

The  first  case  in  this  State  that  is  usually  cited  as  bearing  on  it 
is  that  of  Bafner  v.  Irwin,  1  Ired.  490  (June,  1841). 

It  is  said  in  the  head-note  to  decide  that  if  a  part  of  the  consid- 
eration  of  a  deed  is  fraudulent  as  to  creditors,  the  whole  deed  is 
void.  No  doubt  that  is  a  correct  statement  of  the  law,  but  it  ia 
not  an  accurate  deduction  from  the  case.  And  the  case  has  some- 
times been  supposed  to  decide  that  if  any  one  of  the  debts  secured 
in  a  deed  is  fraudulent  as  to  creditors,  the  whole  deed  is  void.  It 
will  be  seen  on  an  examination  of  the  case  that  nothing  of  that 
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■ort  oonld  have  been,  or  was  decided,  and  there  is  not  eyen  a  dictum 
to  that  effect 

Dwight  made  a  deed  in  tmst  to  secure  debts,  all  of  which  were 
bonajkh.  There  were  circumstances  in  evidence  tending  to  prove 
that  the  deed  was  not  made  bona  fide  to  secure  the  debts  provided 
for,  but  for  the  purpose  of  hindering  and  delaying  the  collection 
both  of  those  and  other  debts. 

The  case  was  tried  before  Pbabsov,  J.,  whose  instructions  to  the 
jury  were — as  his  always  were — ^lucid  and  to  the  point  He  left 
the  question  of  fraud  to  the  jury,  who  found  for  the  plaintiff, 
thereby  negativing  any  fraud  in  fact  The  opinion  of  this  court 
was  given  by  Oaston,  J.,  and  a  new  trial  was  ordered  upon  the 
ground  that  the  court  below  had  erred  in  refusing  to  instruct  the 
jury  as  requested  by  the  defendant,  ''  that  if  there  was  an  under- 
standing between  Dwight  (the  grantor)  and  the  plaintiff  (the  trus- 
tee) that  the  deed  should  be  kept  secret  and  not  registered  unless 
the  other  creditors  made  a  fuss,  the  deed  would  be  fraudulent," 
and  in  saying  '^  that  such  an  understanding  would  not  make  the 
deed  fraudulent,  for  until  it  was  registered  it  created  no  lien,  and 
could  not  be  in  the  way  of  others."  In  reference  to  this,  Gaston, 
J.,  says  that  the  principle  of  the  decision  of  the  court  is,  that  the 
whole  purpose  of  the  parties  to  the  conveyance  must  be  the  devotion 
of  the  property  bona  fide  to  the  satisfaction  of  the  preferred  cred- 
itors, and  no  part  of  that  purpose,  the  hindering  and  delaying  of 
creditors  except  so  far  as  it  is  the  unavoidable^esult  of  the  prefer- 
ence given ;  and  that  an  agreement  to  keep  the  deed  secret  and  not 
raster  it,  etc,  was  evidence  of  a  fraudulent  purpose.  This  was 
the  only  point  decided  in  the  case. 

The  next  case  was  Brannock  v.  Brannock,  10  Ired.  428,  in  1849. 
Ejectment  The  plaintiff  purchased  the  land  at  a  sheriff 's  sale 
upon  execution  against  one  Thompson;  the  defendant  claimed 
under  a  deed  made  to  him  by  Thompson  in  trust  to  secure  debts, 
some  of  which  were  usurious  and  others  bona  fide  and  just  The 
court  affirmed  the  judgment  below  for  the  defendant;  Pbabson,  J., 
delivering  the  opinion  of  the  court,  refers  to  the  case  of  Shober  v. 
Haueer,  4  Dev.  &  Bat  91,  in  which  it  had  been  held  that  a  deed 
to  secure  a  single  usurious  debt  (no  other  debt  being  secured)  was 
vo%d^  and  that  an  innocent  purchaser  from  the  trustee  acquired  no 
title,  and  says:  ''If  a  contract  be  made  on  several  considerations^ 
one  of  which  is  illegal,  the  whole  contract  will  be  void. "  Just  above 
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the  aentenoe  quoted  he  says  :  ''  If  a  bond  secures  the  performance 
of  several  covenants  or  condUions,  some  of  which  are  legal  and  the 
others  void,  it  is  valid  so  far  as  respects  the  conditions  which  are 
legal,  provided  they  may  be  separated  from  and  are  not  dependent 
on  the  illegal."  He  further  says  :  **  Here  the  consideration  which 
raised  the  use  for  the  purpose  of  the  conveyance  is  merely  nomi- 
nal The  debts  secured  are  distinct,  due  to  different  individuals* 
and  in  no  way  connected  with  or  dependent  on  one  another.  The 
deed  is  valid,  so  far  as  respects  the  good  debts." 

The  question  decided  in  the  above  case  came  again  before  the 
court  in  June,  1850,  in  Harris  Y.DeGraffenreid,  11  Ired.  89.  It  dif- 
fered from  Brannooh  v.  Brannock,  in  this,  that  whereas  in  that 
case  one  of  the  debts  was  void  for  usury,  in  this  case  one  of  the 
debts  secured  in  the  deed  was  in  part  fictitious,  and  was  inserted 
by  an  arrangement  between  the  grantor  and  creditor  with  a  view 
to  save  the  land  for  the  grantor's  family.  The  plaintiff  was  a 
purchaser  for  value  and  bona  fide  from  the  grantor  after  the  regis- 
tration of  the  deed  in  trust  The  court  affirmed  the  judgment  of 
the  court  below  for  the  defendant^  who  purchased  at  the  sale  by 
the  trustee. 

It  is  assumed  that  there  is  no  difference  affecting  the  questicm 
between  a  debt  void  for  usury,  and  one  void  as  to  creditors^  etc.,  as 
being  voluntary.  Brannoch  v.  Brannoek  is  cited  as  controlling  the 
decision.  One  observation  of  Buffis*,  J.,  who  delivered  the  opinion 
of  the  courty  is  worNh  noting  in  connection  with  our  case  ;  it  is  to 
the  effect  that  the  plaintiff  might  recover  the  price  he  paid,  out  of 
the  sum  raised  by  the  trustee  on  his  sale,  to  the  extent  of  the  ficti- 
tious part  of  the  debt  secured  to  Perry. 

The  next  case  in  order  of  time  is  l^one  v.  Marshall,  7  Jones,  300, 
December  Term,  1859.  The  plaintiff  claimed  certain  slaves  and 
other  personal  property,  under  a  deed  made  to  him  by  one  Stoker, 
to  secure  debts,  some  of  which  were  just  and  others  fictitious,  and 
inserted  for  the  purpose  of  benefiting  the  grantor.  But  the  trus- 
tee had  no  knowledge  of  such  intent,  or  of  the  fictitious  character 
of  the  debts.  The  defendant  was  a  sheriff  and  claimed  the  prop- 
erty under  a  levy  made  by  him  under  a  judgment  recovered  after 
the  registration  of  the  deed  in  trust  A  jury  in  the  court  below 
on  the  instructions  of  the  presiding  judge  found  for  the  plaintiff, 
and  this  court  reversed  the  judgment  The  learned  judge  who  de- 
livered  the  opinion  of  this  court,  after  stating  oorreoUy  the  effect 
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of  one  illegal  or  fraadalent  cownderaium  as  vitiating  the  whole 
deed,  proceeds  to  say :  '^  In  the  assignment  to  pay  debts,  the  debts 
secured  form  the  consideration  for  the  deed.''  And  again  :  ''  Every 
conyeyanoe  with  the  ifUeni  to  delay,,  etc.,  is  void  by  the  statnte. 
The  intention  of  a  oonveyance  is  to  accomplish  the  objects  that 
moved  the  maker  to  execute  it,  and  if  any  of  these  latter  be  cov- 
inous, the  inUnt  is  necessarily  so."  If  these  propositions  can  be 
maintained  as  law,  the  decision  is  right,  and  Brannoch  v.  Brannoch 
and  Harris  v.  De  Oraffmreid  are  wrong.  In  support  of  them  his 
honor  cited  Hafner  v.  Irwin,  1  Ired.  490  ;  Flynn  v.  WiUianu,  7  id. 
82,  and  Rathbun  v.  PhUnery  18  Barb.  (N.  Y.)  272. 

It  has  been  seen  how  far  Hafner  v.  Irwin  applies.  In  Flynn 
V.  Williams  but  one  debt  was  secured,  and  that  was  found  to  be 
fraudalent,  and  the  deed  was  admitted  to  be  void,  as  to  the  life 
estate  which  the  grantor  had  at  the  execution  of  the  deed,  but  the 
plaintiff  contended  that  it  was  not  void  as  to  the  fee  which  after- 
ward came  to  the  grantor.  In  the  case  from  New  York  all  the 
debts  secured  were  bonafide^  and  it  seems  to  have  been  proved  by 
Cscts  dehors  the  deed,  that  it  was  made  with  a  fraudulent  intent  by 
the  grantor,  and  the  question  discussed  by  the  court  was,  whether 
this  fraudulent  intent  in  the  grantor,  although  not  participated  in 
by  the  trustee  or  the  secured  creditors,  vitiated  the  deed  ;  and  the 
decision  was  that  it  did.  None  of  these  cases  resemble  the  present, 
cr  Stone  v.  Marshall,  in  the  important  fact  that  some  of  the  secured 
debts  are  good,  and  some  bad. 

If  we  examine  the  proposition  of  the  learned  judge,  we  think  it 
will  appear  that  he  has  confounded  the  eonstderaiion  of  a  deed,  with 
the  intent  or  purpose  of  making  it  The  latter  is  sometimes,  espec- 
ially in  works  on  equity,  spoken  of  as  if  it  was  the  consideration, 
but  in  accurate  technical  language,  the  consideration  is  the  imme- 
diate present  compensation  which  the  grantor  receives,  be  it  real  or 
nominal,  and  which  is  necessary  m  deeds  of  bargain  and  sale  to 
raise  an  use  ;  and  not  the  rehiote  purpose  which  the  bargainor  may 
have  in  mind  which  is  manifested  by  the  uses  or  trusts  declared. 
This  distinction  appears  in  2  Shephard's  Touchstone,  510,  511;  and 
even  more  expressly  in  Jackson  v.  Hampton^  8  Ired.  457  (August 
Term,  1848)  where  it  was  held  that  a  deed  to  secure  valid  debts,  if 
no  other  consideration  appeared,  was  void ;  in  other  words,  that 
file  purpose  of  the  deed  as  declared  was  not  such  a  considera- 
Ikm  as  was  neoessary  to  support  it.     See,  also,  Springs  v.  Hanks,  S 
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Ired.  80,  and  BhutU  v.  Bhunt,  2  Oar.  L.  R.  587,  in  which  a  grantor 
had  undertaken  to  convey  land  to  an  illegitimate  child,  yet  as  no 
Taluable  or  good  consideration  appeared,  the  deed  was  held  insuffic- 
ient. These  cases  are  not  cited  to  show  that  a  consideration  is 
now  necessary  to  a  deed.  The  contrary  was  decided  in  Hogan  y. 
Sfrayhom,  65  N.  0.  279.  But  they  do  establish  that  in  the  opinion 
of  this  court,  at  least  up  to  1859,  the  purpose  of  a  deed,  as  to  pay 
the  debt  of  the  grantor,  ete.,  cannot  properly  be  spoken  of  or  re- 
garded as  the  consideration  of  the  deed. 

In  this  respect  and  as  to  this  proposition  the  oases  of  Brannoek 
y.  Brannochy  and  the  others  coinciding  with  H,  are  irreconcilable 
with  8t(me  y.  Marshall  And  the  proposition  as  to  which  the  oases 
contradict  each  other  is  not  in  either  of  them  a  dictum,  but  is  in 
each  the  proposition  on  which  the  decision  depends,  or,  as  it  is 
called,  the  ratio  decedendi. 

Since  the  case  of  8tons  y.  Jfarshatt^  several  oases  have  been  de- 
cided in  this  court,  invoWing  more  or  less  directly  the  question 
decided  in  that.  It  is  unnecessary  to  do  more  than  merely  to  cite 
some  of  these.  Carter  y.  Cocke,  64  N.  0.  239  ;  McNMl  y.  Riddle, 
66  id. 290  ;  Trustees  of  Wilson  College  v.  Satchwett,  71  id.  111. 

In  this  conflict  between  the  decisions  of  this  court,  which  merely 
as  decisions  are  equally  entitled  to  our  following,  we  are  obliged  to 
look  to  the  opinions  of  learned  authors  and  tiie  decisions  of  other 
courts,  and  with  the  exception  of  some  decisions  iu  New  York 
which  I  have  found  referred  to,  but  have  not  been  able  to  examine, 
they  will  be  found  unanimously  to  support  our  cases  of  Brannoek 
y.  Brannoek,  Harris  y.  De  Oraffenreid,  and  Jackson  y.  Hampton. 

The  doctrine  is  fully  and  clearly  discussed,  and  the  older  oases 
cited,  in  Metcalf  on  Oontracts,  246  ;  and  I  may  be  pardoned  for  a 
somewhat  long  citation  from  a  book  of  such  eminent  merit : 

''It  has  heretofore  been  mentioned  that  if  one  of  two  considera- 
tions of  a  promise  be  vo%d  merely,  the  other  will  support  the  prom- 
ise ;  but  that  if  one  of  two  considerations  be  unlawful,  the  promise 
is  void.  When,  however,  the  illegality  of  a  contract  is  m  the  act  to 
be  done,  and  not  in  the  consideration,  the  law  is  different  If,  for 
a  legal  consideration,  a  party  undertakes  to  do  two  or  more  acts, 
and  part  of  them  are  unlawful,  the  contract  is  good  for  as  much  as 
is  lawful,  and  void  for  the  residue. 

^'Wherever  the  unlawful  part  of  a  contract  can  be  separated  from 
the  rest,  it  will  be  rejected  and  the  remainder  established.    *  *    ^ 
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Bat  it  was  asserted  nntil  it  became  a  maxim,  that  if  any  part  of  an 
agreement  be  contrary  to  a  statu te,  the  whole  is  yoid.  This  distinc- 
tion seems  to  stand  on  no  sound  principle,  and  upon  examination 
will  not  be  found  as  a  general  rule  to  be  supported  by  authority.'' 
The  cases  cited  fully  sustain  the  author.  2  Chit,  on  Cont.  978, 
lit])  American  edition,  is  to  the  same  effect 

In  1  Joues  on  Mortgages,  §  620,  it  is  said  :  *'  Where  the  considera- 
tion of  a  mortgage  is  made  up  of  several  distinct  transactions,  some 
of  which  are  legal  and  others  are  not,  and  the  one  can  be  separated 
with  certainty  from  the  others,  the  mortgage  may  be  upheld  for  such 
part  of  the  consideration  as  was  free  from  the  taint  of  illegality." 

In  Bump  on  Fraudulent  Gonyeyances,  385,  under  the  heading  of 
Fictitious  Debts :  ''  An  appropriation  of  the  property  to  the  pay- 
ment of  debts  not  owing  by  the  assignor,  and  not  contracted  on 
his  account,  or  for  a  larger  sum  than  is  due,  to  the  prejudice  of  his 
creditors,  is  evidence  of  fraud.  This  will  not^  however,  make  the 
assignment  void,  unless  the  assignee  participates  in  the  fraud.'' 

In  Hardcastls  v.  Fisher,  24  Mo.  70  :  (1856)  **  We  think  it  pretty 
well  settled  by  the  course  of  decisions  in  this  State  in  reference 
to  a  voluntary  assignment,  that  the  fraud  of  one  or  more  of  the 
creditors  does  not  defeat  it  altogether,  and  render  it  wholly  ineffect- 
ual in  favor  of  the  others,  and  we  are  not  disposed  after  reconsid- 
ering the  matter  to  change  the  course  of  adjudications  on  this  sub- 
ject The  courts  of  •Virginia,  North  Carolina,  and  Alabama  have 
taken  the  same  view,"  citing  Brannock  v.  Brannochy  and  Harris  v* 
De  Oraffenreid, 

In  Mcintosh  v.  Corner^  33  Md.  598,  607 :  ''  But  it  by  no  meaniei 
follows,  that  because  some  of  the  preferred  debts  may  be  fraudulent^ 
and  therefore  void,  the  assignment  itself  should  be  declared  a 
nullity.  Some  of  the  debts  claiming  priority  of  payment  may  be 
founded  in  fraud,  and  still  the  general  assignment  be  good  as  to  all 
debts  that  are  bona  fide.''  Fddman  v.  Gamble,  26  N.  J.  £q.  494 ; 
OarUton  v.  Woods,  28  N.  H.  290. 

In  the  present  case  we  think  the  deed  to  the  plaintiff  was  not 
void  by  reason  that  it  secured  a  fraudulent  debt.  Although  the 
trustee  cannot  appropriate  any  part  of  the  fund  to  the  payment  6i 
that  debt,  yet  the  deed  is  a  valid  security  for  the  good  debts. 

There  is  no  error  in  the  ruling  of  the  judge  below. 

Error. 

pEK  Curiam.  Venire  de  notfo^ 
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OoLuss  Y.  Fabxyillb  Ikbusakob  avb  Bakkuto  Oompajtt. 

I%re  maurance  —  eonttntctiou  of  poUeti  — prokibUed  arUdm. 

W       m^  ^  ^ 


•  A  poliqr  of  fire  insoranoe  ooTered  a  stock  of  '*  drags  and  medicines, "  and 
:  tained  a  stipalation  tliat  the  policy  shoaid  be  aroided  "  if  the  insared  shall 
keep  gunpowder*  fire  works,  9aUpetret  etc.  HM,  tliat  the  prohibition  was 
not  against  keeping  saltpetre  as  a  drug,  bat  onl/  in  sach  manner  or  qoan- 
tit/  or  for  sach  purpose  as  would  increase  the  risk ;  and  where  saltpetre  was 
on  hand  as  a  part  of  the  stock  of  drags  at  the  time  the  policy  issued,  being 
an  article  osually  kept  in  drug  stores,  it  was  as  a  part  of  the  stock  insnred, 
and  although  specially  prohibited  by  the  terms  of  the  poli^,  the  poU^  was 
not  thereby  avoided* 

ACTION  on  a  fire  insnranoe  policy.    The  facts  appear  in  tha 
opinion.    Judgment  for  plaintiff.    Appeal  by  defendant 

Qilliam  d  Oatting^  and  T.  P.  Devereuz,  for  plaintiff. 
•   JS.  Whitaker  and  A.  W.  Haywood,  for  defendant 

Rbadb,  J.  The  plaintiff  was  a  druggist  in  Enfield,  N.  0^  and 
the  defendant  insured  him  $1^200  on  his  stock  of  drugs  and  medi- 
cines in  a  one-story  buildings  etc,  with  a  concurrent  insurance  on 
the  same  by  the  Alexandria  Insurance  Company  of  $1,800.  This 
was  in  1874,  and  the  same  was  annually  renewed  up  to  1877,  when 
•the  store  was  destroyed  by  fire.  During  these  years  and  several 
transactions  there  was  a  good  understanding  and  a  becoming  liber- 
:ality  between  the  parties.  Upon  its  coming  to  the  attention  of 
the  plaintiff  that  he  had  not  informed  the  defendant  that  he  kept 
paints  and  oils,  he  informed  the  president  of  the  company  by  letter 
of  his  omission,  and  the  president  wrote  to  him  a  liberal  letter  say- 
ing that  the  omission  might  technically  have  made  the  policy  Toid, 
^ut  the  president  thought  the  company  would  not  take  advantage 
of  an  inadvertence  of  that  sort,  but  to  put  the  matter  beyond  dia* 


*8ee  Jtforss  t.  Buffaio  Flm  In»,  Co.  (BO  Wis.  534),  11  Am  Rep.  BS7 ;  WfltlamB  ▼. 
flNan*0  Fund  Jfw.  Cb.  (84  N.  Y.  560),  13  Am.  Rep.  8S0 :  Birmiiifflkam  Fin  int.  Cd.  v. 
Krnegiur  (88  Peon.  8t^  6D,  M  Am.  Rep.  147,  and  note,  UO ;  Wood  oo  Fta«  Ina.»l  Ml 
endnotes. 
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pntOy  the  president  gave  the  plaintifF  written  permission  to  keep 
the  articles. 

It  appears  that  while  the  plaintifPs  principal  business  was  that 
of  a  druggist,  yet,  as  is  common  with  druggists  in  small  towns,  he 
kept  various  other  articles.  Nearly  one-half  of  his  stock  was  other 
than  drugs  and  medicines,  strictly  speaking,  but  in  common  par- 
lance it  would  be  called  a  stock  of  drugs  and  medicines.  After  the 
fire  this  seems  to  have  been  the  first  trouble  —  the  plaintiff  sup- 
posing that  his  stock  in  the  store  was  insured,  while  the  defendants 
insisted  that  only  the  ''drugs  and  medicines"  were  insured.  And 
such  is  the  language  of  the  policy. 

What  then  are  ''drugs  and  medicines?^  This  is  not  easily 
answered.  Webster  defined  drugs  to  be  "  substances  used  in  the 
composition  of  medicines ;"  and  again,  "  used  in  dyeing  or  in 
chemical  operations."  It  is  clear  that  the  defendant  in  the  careful 
preparation  of  the  policy  ought  not  to  have  left  a  matter  of  that 
sort  at  large  as  a  trap  in  which  the  plaintiff  might  be  caught. 
This  matter  is  however  brought  forward  for  the  following  specific 
purpose : 

The  policy,  even  by  the  defendant's  admission,  does  insure  the 
plaintiff's  "stock  of  drugs  and  medicines  in  the  house,  "  etc.  Well, 
is  saltpetre  a  drug?  Tes,  it  is  admitted  to  be.  Was  it  a  part  of 
the  stock  as  a  drug?  Yes,  admitted  to  have  been.  Then  it  was 
specifically  insured  in  the  written  and  governing  part  of  the  policy. 
But  in  the  snuUl  print  of  the  policy  it  is  provided  that  if  the 
"assured  shall  keep  gunpowder,  fire  works,  nitro-glycerine,  phos- 
phorus, saltpetre,  etc.,  the  policy  shall  be  void." 

Now  the  above  articles  are  not  necessarily  drugs  and  medicines. 
The  prohibition  therefore  is  not  against  keeping  them  as  drugs  and 
medicines  where  a  pound  of  saltpetre  would  be  as  harmless  as  a 
pound  6t  alum,  but  against  keeping  them  as  articles  of  danger. 
With  this  construction  the  policy  contract  is  just  and  reasonable; 
otherwise  the  policy  insures  saltpetre,  and  yet  forbids  the  keeping 
of  it.  There  is  no  allegation  that  it  was  kept  otherwise  than  as  a 
drug,  and  no  objection  is  made  to  the  quantity,  and  no  pretense 
that  any  harm  resulted  from  it.  If  the  president  of  the  defendant 
eompanj  had  written  after  the  fire  as  he  did  before,  that  his  com- 
pany would  not  insist  upon  technicalities  or  take  advantage  of 
inadvertences  where  no  harm  bad  resulted,  it  would  have  been 
doing  gracefully  what  the  courts  will  compel  to  be  done,  whether 
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or  na  A  sobatantial  compliance  with  a  contract  is  all  that  is 
required  in  any  case.  Where  there  has  been  a  substantial  compli- 
ance and  good  faiths  technicalities  will  be  disregarded  by  the  courts. 
The  saltpetre  which  was  in  the  stock  as  a  drug,  kept  and  sold  as  a 
drug,  was  insured;  it  was  forbidden  to  be  kept  or  used  otherwise 
than  as  a  drug,  and  in  such  manner,  or  quantity,  or  for  such  pur- 
pose as  would  increase  the  risk. 

Wood  on  Insurance,  page  840,  is  express  authority  for  what  I 
have  said.  ^'  Where  a  policy  is  issued  upon  a  stock  of  goods,  such 
as  are  usually  kept  in  a  country  store,  it  is  held  that  all  such  goods 
as  usually  form  a  part  of  such  a  stock  may  be  kept,  although  pro- 
hibited to  be  kept  by  the  printed  terms  of  the  policy.  *  *  * 
And  when  a  policy  covers  a  stock  of  merchandise  which  is  in  fiict 
kept  in  a  country  store,  although  the  words,  such  as  are  usuattg 
kept  in  a  oauniry  store,  are  not  used,  the  poUcy  will  not  be  invali- 
dated by  the  keeping  of  articles  embraced  under  the  list  of  hazards, 
if  the  articles  so  kept  are  usually  kept  in  such  stores,  although  in 
the  printed  provisions  of  such  policy  the  keeping  of  such  articles 
is  specially  prohibited." 

In  our  case  saltpetre  was  on  hand  as  a  part  of  the  stock  of  drugs 
at  the  time  the  policy  issued ;  it  is  usually  kept  in  drug  stores, 
and  it  was  always  kept  on  hand  in  small  quantities  for  retail  as  a 
drug ;  the  stock  of  drugs  was  insured ;  therefore  the  saltpetre  as  a 
part  of  the  stock  was  insured  ;  and  although  it  was  specially  pro- 
hibited in  the  printed  terms,  it  does  not  avoid  the  policy  aoooiding 
to  the  authority  just  quoted,  for  which  he  cites  a  number  of 

[Omitting  questions  of  additional  insurance  and  waiver.] 

No  error. 

Pbb  CuiUAic  Judgment  affirmsd. 


Makhiko  v.  Makhiko. 

(TVN.CSBa) 

Marrioffe'^wifitM  upareU  esMe-^^feetmeni  ag&inei  kmAtmd. 


la  sa  action  hj  a  wife  against  her  hasband  to  reooTer  the  poseeerion  of  her 

lands  of  all  which  he  had  taken  posBoeolon  and  control  and  was  cnltiTatiaf 

•  solelj  for  his  own  use,  and  damages  tor  withholding  the  same;  kM,  that  the 

action  would  lie.    Bat  the  hosbaad's  marital  right  of  occupant  cannot  be 
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impaired;  his  fight  of  ingieM  and  egress  to  the  dwelling  and  sodetj  of  his 
wife  eontinues;  and  a  writ  of  possession  following  a  Judgment  mast  be  so 
framed  as  to  put  the  wife  in  possession  without  patting  the  husband  out. 

AGTION  of  ejectment  The  facts  are  stated  in  the  opinion.  The 
defendant  demurred  to  the  complaint  and  assigned  as  caose 
(1)  that  the  plaintiff  and  defendant  were  man  and  wife  ;  (2)  the 
possession  of  defendant  was  not  adverse  to  plaintiff;  (3)  the  defend- 
ant by  law  is  entitled  to  possession  of  the  premises,  and  (4)  that  the 
defendant  is  on  tilled  during  coverture  to  the  rents  and  profits  of 
the  land.  The  judgment  of  the  court  was  that  plaintiff  recover  of 
defendant  the  land'  mentioned  in  the  complaint,  and  an  order  for  a 
writ  of  possession  granted;  from  which  the  defendant  appealed* 

Spier  WhUaker,  for  plaintiff. 

T.  N.  HiU  and  Walter  Clark,  for  defendant. 

Btkum,  J.  This  case  is  before  us  upon  complaint  and  demurrer. 
The  complaint  alleges  a  marriage  between  the  parties,  on  the  15th 
day  of  October,  1873,  and  that  at  that  time  and  prior  thereto,  the 
plaintiff  was  soiled  in  fee  and  to  her  sole  and  separate  use  of  a  large 
leal  estate  in  the  county  of  Halifax,  consisting  of  three  tracts  of 
famd  which  are  fully  described  by  metes  and  bounds,  one  of  which 
is  the  home  place,  having  upon  it  the  family  mansion  where  she 
and  her  husband,  the  defendant,  live  together  as  man  and  wife. 
We  say  they  live  together  because  there  is  no  allegation  that  they 
live  separate  and  apart,  and  the  law  implies  that  they  do  live 
together.  The  complaint  further  alleges  that  since  their  marriage 
the  husband  has  taken  charge  and  possession  of  her  said  lands 
which  are  of  great  value,  and  has  cultivated  and  used  them  solely 
for  his  own  use  and  benefit,  not  appropriating  any  of  the  benefit 
thereof  to  her  comfort  and  support  That  she  is  now  fifty-two  years 
of  age  and  by  the  defendant  has  had  no  issue,  and  finding  that  her 
husband  was  wasting  and  appropriating  to  his  sole  use  the  profits 
realized  out  of  the  lands  and  leaving  her  dependent  upon  other 
resources  for  support,  she  did,  prior  to  the  commencement  of  this 
suit,  demand  of  him  the  possession  of  her  said  lands,  offering  to 
provide  for  hi^  comfort  and  support.  That  he  has  failed  and  refused 
to  comply  with  her  demand;  wherefore  she  demands  judgment  for 
the  possession  of  the  said  lands  and  for  two  thousand  dollars  dam« 
sges  for  withholding  the  same. 
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In  the  argument  the  counsel  for  both  parties  treated  the  action 
as  an  action  of  ejectment  under  the  old  system,  and  so  we  are 
asked  to  treat  it,  and  in  that  view  it  presents  the  first  instance  in 
North  Carolina  where  a  wife  becoming  discontented  with  him, 
among  other  things,  seeks  a  judicial  separation  from  her  husband 
by  an  action  of  ejectment  For  the  relief  in  such  an  action  con* 
sists  not  only  in  putting  the  plaintiff  in  possession,  but  also  in  ex- 
pelling the  intruding  husband,  ba^  and  baggage,  if  ho  has  any, 
from  her  dwelling  and  premises.  If  the  wife  is  ei|titled  to  reooYer 
as  claimed,  the  writ  of  possession  following  the  judgment  will  be 
under  her  control,  and  if  she  prefers  it  she  may  be  content  with 
ejecting  the  husband  from  the  lands  only,  and  as  to  the  dwelling- 
house  concede  him  the  privilege  of  ingress  and  egress,  but  as  a 
matter  of  faTor  and  not  of  right  If  she  beholds  her  husband  with 
a  sinister  eye,  however,  and  prefers  to  forsake  him  and  cleave  unto 
her  property,  she  may  direct  the  sheriff  to  use  only  so  much  force  ae 
is  necessary  to  remove  his  body  from  her  bed  and  board,  and  put  it 
down  in  the  public  highway.  Unless  the  court  can  undertake  to 
oontrol  the  judgment  and  writ  of  possession  in  such  cases,  which  it 
has  never  heretofore  done,  the  consequences  which  we  have  pointed 
out  are  inevitable. 

It  may  be  and  has  been  said  that  the  wife  by  law  is  entitled  to 
the  exclusive  possession  of  her  property  as  much  so  as  if  she  were 
9k  feme  sole  or  a  man,  and  therefore  must  necessarily  have  the  same 
remedies  for  acquiring  the  exclusive  possession  and  enjoyment  of 
her  property,  and  that  the  use  of  such  remedies  only  affects  the  prop- 
erty and  not  the  social  relations  between  husband  and  wife  estab- 
lished by  the  contract  of  marriage.  It  is  true  that  this  action  may 
have  been  instituted  to  enable  the  wife  to  obtain  the  control  of  her 
estate,  but  it  is  a  two-edged  sword  and  may  as  well  have  been  insti- 
tuted to  get  rid  of  the  husband  and  is  equally  efficacious  for 
either  purpose. 

The  effect  of  a  recovery  as  contended  for  would  be  to  leave  the 
husband  at  the  mercy  of  the  wife,  as  well  in  respect  of  his  conju- 
gal right,  as  in  respect  of  the  property.  He  would  be  a  tenant 
at  sufferance  as  to  both.  Such  results  could  hardly  have  been  con- 
templated by  our  legislators  and  people  in  adopting  Art  X,  §  6  of 
the  Constitution,  and  ch.  39  of  Battle's  Bevisal,  defining  the  rights 
of  married  women  in  respect  to  their  property.  The  law  prescribes 
for  what  misconduct  of  the  husband  the  wife  may  apply  for  and 
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obtain  a  diTorce,  absolute  or  partial,  and  it  would  be  wholly  inconr 
sistent  with  this  law  and  the  obligations  of  the  marital  relation,  if- 
the  wife  could  for  other  grievances,  real  or  imaginary,  or  for  niQ 
oaose  other  than  her  own  will,  expel  her  husband  from  her  bed  and 
banish  him  from  her  presence.  He  would  still  be  liable  for  hec 
torts  and  crimes  without  the  opportunity  and  power  of  control  over 
her  person  or  giving  her  his  advice.  By  the  matrimonial  contract^ 
the  husband  and  wife  are  to  live  together,  and  the  law,  divine  as 
well  as  human,  has,  whether  wisely  or  unwisely,  made  him  the  ruler 
of  the  household  ;  and  the  well-understood  and  well-defined  legal 
duties,  relations  and  obligations  of  the  marriage  compact,  cannot 
be  abridged  or  changed  at  the  will  of  either,  or  otherwise,  or  for 
other  causes  than  are  prescribed  in  the  statute  in  relation  to  divorce 
and  alimony.    Bat  Bev.,  ch.  37. 

It  may  be  and  perhaps  must  be  conceded  that  as  to  the  property 
of  the  wife,  real  and  personal,  and  the  rents,  issues  and  profits  of 
it,  she  is  independent  of  her  husband,  to  the  extent  that  she  may 
reduce  it  into  her  possession,  and  for  that  purpose  she  can,  m  her 
own  name,  resort  to  any  proper  action.  The  gravamen  of  this 
action  is  that  the  husband  is  receiving  the  rents  and  profits  of  the 
lands  to  his  own  exclusive  use.  In  doing  this  he  in  some  respects^ 
ocoupies  the  position  of  a  stranger,  and  is  amenable  to  the  plain^^ 
tiff  in  like  manner.  The  wife  has  the  undoubted  right  to  assume 
control  of  her  lands,  to  make  her  own  contracts  of  lease,  of  not 
more  than  three  years'  duration,  and  hold  to  account  her  husband 
or  other  tenants  in  the  occupation  of  her  property.  Bat  Bev.,  cb. 
09,  §  26. 

Without  ejecting  him  from  her  dwelling-house,  if  he  should 
persist  against  her  will  in  possessing  himself  of  the  rents  of  thei 
land  under  claim  and  color  of  authority  as  her  husband  and  agents 
it  is  entirely  competent  and  a  proper  occasion  for  a  court  of  equity: 
to  interfere  by  injunction  and  restrain  him  from  all  interference! 
with  and  control  over  the  property  or  its  income.  In  this  regular 
action  of  the  law,  the  plaintiff  could  obtain  all  the  relief  she 
seeks  and  is  clearly  entitled  to,  without  resorting  to  this  inno* 
vating  and  questionable  dispossessory  action  against  the  husband. 
I  can  find  but  a  single  instance  where  a  wife  has  maintained 
an  action  of  ejectment  against  her  husband  {Minier  v.  MiJiier^ 
4  Lans.  421),  and  there  the  husband  and  wife  lived  apart,  and 
the  land  in   question  was  not  the  homestead,  but  an  outlying 
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lot  and  paroel  of  land.  The  decision  in  that  case  was  not  bj 
a  court  of  the  highest  jurisdiction  and  has  not  met  with  faTor, 
and  perhaps  was  justified  only  by  the  more  absolute  and  exdnsiye 
|>ower  given  to  the  wife  oyer  her  separate  estate  in  New  York,  than 
in  North  Carolina  and  many  of  the  other  States.  Walker  r.  Jteamjf, 
12  Casey,  410;  Sehindd  v.  SchituM,  12  Md.  121;  (hie  y.  Van  Riper, 
U  111.  58;  2  Bish.  Law  of  Married  Women,  §  24. 
*  It  seems  now  to  be  generally  settled  after  great  confusion  in  the 
decisions  growing  out  of  the  conflicting  statutes  of  the  seyeral 
States,  that  a  married  woman  is  in  Tested  with  the  legal  title  to  her 
property,  and  may  maintain  in  her  own  name  any  appropriate 
action  to  preserve  and  secure  it  to  her  own  use.  Miller  v.  Bonnie^ 
ievy  109  Mass.  289;  Faddis  v.  Woolames,  10  Eans.  56;  Jonee  ▼.  Jonee^ 
19  Iowa,  236 ;  2  Bish.  Law  of  Married  Women,  §§  180,  181,  where 
the  authorities  on  both  sides  of  the  question  are  cited. 
,  In  this  State,  by  statute,  the  wife  may  sue  alone  in  two  eases, — 
first,  where  the  action  concerns  her  separate  property,  and  second, 
where  the  action  is  between  herself  and  her  husband;  in  all  other 
oases  where  she  is  a  party  her  husband  must  be  joined  with  her. 
G.  C.  P.,  §  56.  No  difficulty  is  therefore  presented  as  to  the  parties 
to  the  action.  The  demurrer  admits  the  facts  set  forth  in  the 
complaint  and  the  single  question  is, —  do  they  present  a  cause  of 
action?  The  relief  demanded  is, —  first,  the  possession  of  the  land, 
and  second,  damages  for  withholding  the  rents  and  profits.  We 
think  the  plaintiff  is  entitled  to  both,  — to  be  let  into  the  posses- 
sion, and  to  damages  against  the  husband  for  appropriating  to  his 
own  use  against  her  consent,  the  rents  and  profits. 
:  The  possession  of  the  wife  is  not  exclusive  of  the  occupation  of 
the  husband.  As  man  and  wife  their  joint  possession  is  not 
antagonistic  or  adverse,  the  one  to  the  other.  Nor  does  the  com- 
plaint so  allege.  The  only  distinct  charge  is  thbt  the  defendant 
has  **  used  and  occupied  the  land  for  his  own  use  and  benefit,  not 
appropriating  any  of  the  profits  thereof  to  her  comfort  or  support" 
The  relief  she  seeks,  and  is  entitled  to,  is  not  that  the  husband 
shall  be  expelled,  but  that  she  shall  be  let  into  the  possession  and 
Qontrol  of  the  property  and  the  receipt  of  the  rents  and  income. 
That  relief  the  court  under  the  powers  conferred  upon  it  by  the 
Code  as  well  as  its  general  equity  jurisdiction  can  give,  without 
encountering  a  proposition  fraught  as  I  conceive  with  the  most 
dangerous  consequences  to  society,  to  wit,  that  a  wife  may  under 


JUNE  TEBM,  1878.  329 


Mn-fining  y.  MtllTl1l>g. 


the  forms  and  with  the  sanction  of  law,  at  her  own  will  and  with- 
out caase,  eject  her  husband  from  her  dwelling  and  society  because 
the  house  is  her  separate  property.  I  can  never  agree  that  either 
husband  or  wife  can,  without  committing  those  offenses  which  the 
law  designates  as  causes  of  divorce  or  separation,  invoke  the  aid  of 
the  courts  to  render  a  judgment,  the  unavoidable  consequence  of 
which  would  be  a  separation  of  man  and  wife.  Nothing  less  than 
an  express  and  positive  statute  to  that  effect  can  control  or  destroy 
that  highest  of  all  the  obligations  imposed  in  the  marriage  rela- 
tion —  that  man  and  wife  shall  live  together. 

Any  decision  of  the  courts,  the  direct  or  incidental  result  of  which  is 
to  destroy  the  sanctity  of  marriage  m  that  particular,  can  but  weaken 
and  undermine  the  surest  foundation  upon  which  the  structure  of 
society,  and  through  it,  our  political  institutions  rest,  and  com- 
mand our  confidence.  While  the  recent  innovations  in  the  law  of 
property  may  not  be  questioned  by  the  judge,  he  may  not  in  the 
spirit  of  rash  adventure  push  its  construction  beyond  the  letter, 
and  perhaps  to  an  extreme  never  contemplated  by  the  legislator. 
The  demands  of  the  case  should  be  met  fairly  and  conscientiousl} 
as  they  are  presented  in  the  complaint,  but  when  treading  upon 
unexplored  and  may  be  dangerous  ground,  we  have  no  warrant  for 
advancing  a  single  step  beyond  the  exigencies  of  the  case  before  us. 

The  plaintiff  is  entitled  to  be  let  into  the  possession  of  her  lands, 
and  in  a  legal  sense,  the  sole  and  exclusive  possession.  That  will 
not  impair  the  husband's  marital  right  of  occupancy,  the  right  of* 
ingress  and  regress  to  her  dwelling  and  society,  to  live  with  her 
and  to  tread  upon  her  domains.  She  is  entitled  to  be  put  in  pos- 
session, if  she  has  been  excluded,  but  not  by  expelling  him.  The 
possession  of  the  husband  is  not  like  that  of  a  stranger,  adverse  to 
the  wife,  but  in  law  consists  with  it ;  and  if  the  bad  conduct  of  the 
husband  has  disturbed  that  relation,  the  law  steps  in,  not  to  de- 
stroy, by  his  expulsion,  but  to  restore  harmony  and  unity  of  the 
relation  to  the  status  established  by  marriage.  The  wife  is  also 
entitled  to  the  control  as  well  as  possession  of  her  property ;  to 
lease,  manage  and  receive  the  rents  and  profits  without  the  inter- 
ference of  the  husband.  This  right  she  has  always  had,  and  if  she 
has  not  exercised  it,  it  must  have  been  through  ignorance  or  timid- 
ly— ^by  a  silent  and  unresisting  acquiescence,  not  in  a  superior 
li^t,  but  a  stronger  will. 

The  deprivation  of  the   rents  and  profits  is  the  ground  of  the 
Vol.  XXVni  -  42 
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complaint,  and  being  against  her  consent,  is  the  only  infraction  of 
the  rights  of  the  wife,  contemplated  by  the  law,  and  for  which  she 
is  entitled  to  redress  and  a  preventive  remedy.  Expnlsion  would 
be  no  remedy,  or  ineffectual ;  for  if  the  husband  is  ejected,  he  has 
by  law  the  right  to  take  his  wife  with  him.  He  has  the  right  to 
select  the  domicile,  and  there  the  wife  must  follow  him.  The  ade* 
quate  remedy  and  the  main  one  consistent  with  his  marital  rights, 
is  by  the  process  of  injunction  to  restrain  the  husband  from  re* 
oeiving  the  rents  and  profits,  and  from  all  interference  with  her 
exclusive  control  over  the  property.  The  all^ations  of  the  com- 
plaint unanswered,  we  think  warrant  the  demand  of  such  reliel 
If  upon  the  coming  in  of  the  answer,  and  upon  the  trial,  it  should 
appear  that  the  plaintiff  is  entitled  to  a  judgment  and  a  writ  of 
possession,  the  writ  should  be  so  framed  as  to  put  the  wife  in  pos- 
session, without  putting  the  husband  out  Such  a  judgment  and 
writ  with  the  ancillary  process  of  injunction,  if  the  husband  should 
persist  in  claiming  and  exercising  the  right  of  control  under  the 
color  of  being  the  husband  of  the  plaintiff,  and  in  her  right  entitled 
to  manage  the  estate  and  receive  the  income,  will  be  ample  protec- 
tion to  the  wife,  and  is  all  that  the  complaint  demands.  The  de- 
murrer must  be  overruled,  and  the  defendant  have  leave  to  answer. 
Demurrer  overruled  and  case  remanded. 

Per  CuBiAM. 


Williams  v.  Williams. 

(7B  N.  C.  417.) 

AdmMHraiari^diap  totake  UUen  abroad  —  ntgltgtnm. 

II  Is  not  the  daty  of  an  administrator  to  take  ont  lettera  of  admlaistii^ 
tion  in  another  State  in  all  eases  where  a  debt  there  may  be  dne  the  inte^ 
tate;  bat  his  datles,  as  those  of  all  other  trustees,  most  be  determined  by 
the  ezigendes  of  each  case ;  and  where  no  attempt  of  any  kind  was  made  to 
collect  a  bond  from  a  solvent  non-resident  living  in  an  adjoining  eonnty  in 
Virginia,  aboat  a  dajr's  Jonmey,  by  private  conveyance,  from  the  realdenoe 
of  the  administrator,  and  where  no  excose  except  the  noa-residence  of  tba 
debtor  is  given  for  such  delinqaen<7  by  the  adonliilsiiator,  he  is  gnilty  of 
such  negligence  as  will  render  him  liable  for  the  anco11«»ctM«1  fmrtinn  of  the 

:  debt. 
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SPECIAL  proceedings  against  administrators  for  an  aocoant  and 
settlement     The  facts  are  in  the  opinion. 

Merriman,  Futter  S  Ashe,  for  plaintiff. 
X.  O.  Bdwards^  for  defendant 

Btkum,  J.  This  was  a  special  proceeding  begnn  in  the  pro> 
bate  court  of  Person  county  by  the  next  of  kin  and  distributees  of 
Haywood  Williams,  deceased,  against  the  administrators  of  the 
estate  for  an  account  and  settlement  It  was  referred  to  John  W. 
Cunningham.  Esq^  to  take  and  state  the  account,  and  the  case 
oomes  up  upon  the  ruling  of  his  honor  below,  upon  exceptions  to 
the  report  of  the  referee,  taken  by  the  defendants. 

[Omitting  a  minor  exception.] 

Second  Exception:  The  referee  charged  the  defendants  with  the 
sum  of  $809  and  interest  on  account  of  an  uncollected  note  due 
the  estate  of  the  intestate  by  William  and  James  Robertson.  Upon 
this  exception,  the  facts  found  are,  that  there  came  into  the  hands 
of  the  administrators,  a  bond  for  11,088  belonging  to  their  intes- 
tate, Haywood  Williams,  which  he  derived  by  the  sale  of  a  tract  of 
land  to  William  Robertson.  On  this  bond,  the  said  William  was 
principal,  and  his  father,  James  Robertson,  was  surety.  At  the 
death  of  the  intestate  the  principal  was  insolvent,  but  the  si^ty 
was  good,  though  he  resided  in  Halifax  county,  Virginia,  and  re- 
mained solvent  until  the  emancipation  of  the  slaves.  The  ad- 
ministrators obtained  judgment  against  William  Robertson  and 
sold  the  land  for  which  the  note  was  given  for  1271.00,  but  made 
no  effort  to  collect  the  debt  out  of  the  surety  in  Virginia.  The 
referee  charged  the  administrators  with  the  uncollected  balance  of 
the  note,  but  upon  appeal  the  judge  disallowed  this  charge,  upon 
the  ground  that  the  debtor  being  a  non-resident,  though  solvent, 
in  law  the  administrators  were  not  chargeable;  and  he  allowed 
this  exception.     This  was  error. 

An  administrator  is  certainly  bound  to  as  much  diligence  in  col- 
lecting the  assets  of  his  intestate  which  came  to  his  bands  in  this 
State,  as  a  prudent  and  careful  person  would  exercise  in  the  man- 
agement of  his  own  business,  and  this,  whether  the  debtor  lives  ini 
one  State  or  another.  Mere  non-residence  of  the  debtor,  of  itself, 
IB  not  a  discharge  from  liability  ;  and  that  is  all  that  is  here  alleged 
in  excuse.    Geographically,  we  know  that  Halifax,  Virginia,  is  an 
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adjoining  oonnty  to  Person,  the  residence  of  the  administratorsy 
and  but  a  short  distance  off ;  yet  the  bond  was  not  even  presented 
for  payment,  to  the  only  solvent  obligor,  and  no  attempt  of  any 
kind  was  made  to  collect  the  debt  from  him.  It  is  not  alleged  thai 
the  debt  could  not  be  collected  without  suit  If  it  conld  have  been 
collected  without  suit,  it  was  the  duty  of  the  administrators  to 
collect  it.  Supposing  it  could  not  be  so  collected,  it  is  not  alleged 
that  the  defendants  tried,  or  were  unable  to  give  bond  and  take 
out  letters  of  administration  in  Virginia.  It  is  no  defense  to  say, 
it  was  as  much  the  duty  of  one  of  the  next  of  kin  to  administer  in 
Halifax,  Virginia,  as  of  the  defendants.  It  does  not  appear  that 
the  next  of  kin  knew  of  the  existence  of  the  bond,  and  there  is  no 
eyidence  that  it  was  tendered  to  them  for  that  purpose. 

Whether  administrators  in  this  State  should  take  out  letters  of 
administration,  or  try  to  do  so,  in  the  State  of  a  non-resident 
debtor,  must  depend  upon  the  ciroumstauces  of  each  case.  In 
ffehne  v.  Sanders,  3  Hawks,  563,  it  was  held  to  be  the  duty  of  an 
executor  in  this  State  to  take  out  letters  testamentary  in  another 
State;  for  the  purpose  of  suing  for  a  debt  due  there,  if  the  interests 
ot  the  estate  which  he  represented  required  it ;  and  in  determining 
this  latter  point,  the  magnitude  of  the  debt,  the  insoWency  of  the 
debtor,  the  distance  and  probable  expense,  were  to  be  considered. 
An' omission  to  do  so  when  necessary  was  held  to  be  a  devasiavii. 

Tne  same  rule  of  diligence  and  good  faith  applies  to  adminis- 
trators as  to  executors,  notwithstanding  the  somewhat  fanciful, 
rather  than  reasonable,  distinction,  which  has  sometimes  been 
drawn  between  the  duties  of  executors  and  administrators  in  this 
respect.  In  point  of  fact,  we  know,  that  the  will  of  a  resident  of 
one  State  will  not  be  admitted  to  probate,  and  letters  testamentary 
be  granted  in  another  State,  unless  the  executor  will  give  there 
an  administration  bond,  just  as  administrators  are  required  to  do. 
So  that  there  can  ordinarily  be  no  more  difficulty  in  the  way  of  an 
administrator  collecting  a  debt  of  the  intestate  in  another  State, 
than  of  an  executor. 

Plummer  v.  Brandon^  5  Ired.  Eq.  190  ;  Governor  v.  Williamn,  3 
Ired.  152;  and  Sanders  y,  Jones,  8  Ired.  Eq.246,  have  been  cited  as 
opposed  to  our  decision  in  this  case,  but  they  are  not  so.  The  bond 
in  question  came  into  the  hands  of  the  administrators  as  a  part  ol 
the  intestate's  assets  here,  at  the  place  of  his  domicile.  The  l^gal 
title  to  it  was  vested  in  the  administnitoi's,  and  imposed  upon  them 
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a  trnsty  which  oonld  be  discharged  only  by  reasonable  diligence 
and  discretion  in  collecting  and  disposing  of  the  effects  of  the 
estate.  Their  indorsement  would  have  conveyed  the  legal  title  to 
the  indorsee,  either  for  the  purpose  of  collection  for  the  estate, 
or  for  the  benefit  of  the  purchaser  {Biddick  t.  Moore,  65  N.  G. 
382),  as  it  came  into  their  hands  long  prior  to  the  adoption 
of  the  Code,  and  its  esposition  in  the  case  of  Abrams  v.  Ourehn, 
74  N.  0.  523,  as  to  the  right  of  an  assignee  to  bring  a  suit  in  his 
own  name. 

As  a  legal  proposition,  it  is  not  the  duty  of  an  administrator 
here  to  take  out  letters  of  administration  in  another  State,  in  all 
cases,  where  a  debt  there  may  be  due  the  intestate ;  but  his  duties, 
as  those  of  other  trustees,  must  be  determined  by  tJie  exigencies  of 
each  case.  As  no  attempt  of  any  kind  was  made  to  collect  this 
bond  on  the  soWent  non-resident,  although  he  resided  in  an  adjoin- 
ing county  in  Virginia,  probably  not  more  than  a  day's  journey  by 
private  conveyance,  and  as  no  excuse  other  than  his  non-residence 
has  been  given  for  the  delinquency,  the  administrators  are  chargea- 
ble for  so  much  of  the  bond  as  is  uncollected. 

The  last  exception  which  we  have  been  discussing  comes  before 
us  on  the  appeal  of  the  plaintiffs,  and  more  properly  should  be  dis- 
posed of  in  the  next  case  between  the  same  parties,  but  we  have 
found  most  convenient  to  decide  it  in  connection  with  the  exception 
of  the  defendants  hereinbefore  disposed  of. 

His  honor  erred  in  allowing  the  last  exception ;  and  in  that  he 
is  reversed.  The  report  of  the  referee  is  confirmed  in  all  things, 
and  judgment  will  be  rendered  here  accordingly. 

Bnror. 

Per  OusiAil.  Judgment  accordingly. 


Vvoims  V.  Paxtok. 

n9N.  O.  440) 

Wm^eoneHtmcHen  tf^wUkmte  iniered^"to  be  dMded  acearding  to  Im.* 


A  tastator,  bgr  the  first  item  of  his  will,  devised  to  his  wife  real  property  eT 
eeedlng  in  valae  a  life  estate  in  all  his  property  of  that  character.  In  the 
Metdnaty  elaaae  of  said  will  he  devised  as  follows :  "  I  give,  devise  and 
bequeath  all  my  other  property  of  every  description  to  my  beloved  wife 
and  dear  ddldren*  to  be  divided  amaiig  them  according  to  law."    AM, 
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that  A  fann  incladed  in  each  realdaaij  danae  paaaed  to  the  wife  and  ehildp 
ran  as  tenants  in  eommoii  of  the  fee,  and  that  the  wife  waa  not  n™it^  le 
dower  therein. 

ACTION   to  recover  land.     The  opinion  states  the  facta.    The 
plaintiff  had  judgment 

CmUam  dk  GMling,  for  plaintiff. 

No  counsel  in  this  court  for  defendants. 

Btkum,  J.  This  is  an  action  for  the  recoyery  of  land,  and  the 
right  of  the  plaintiff  to  recover  depends  upon  the  construction  of 
the  last  will  and  testament  of  Bichard  Paxton. 

The  testator  first  devises  and  bequeaths  to  his  wife,  Elizabeth, 
his  dwelling-house  and  lot  in  the  town  of  Edenton  for  her  life  and 
then  to  be  disposed  of  among  the  children  at  her  death  as  she  may 
think  best  It  is  conceded  that  this  devise  exceeds  in  value  her 
dower  right  in  all  the  real  estate  of  the  testator.  After  other  bo» 
quests,  follows  the  clause  of  the  will  we  are  called  upon  to  construe, 
to  wit,  '^Item — I  give,  devise  and  bequeath  all  my  other  prop- 
erty of  every  description  to  my  dear  wife  and  beloved  children, 
to  be  divided  among  them  according  to  law.  '^  And  the  wife  is 
appointed  executrix.  The  residue  of  the  estate  embraced  by  this 
clause  of  the  will  cousis  ted  of  some  personal  property  and  a  tract  of 
land,  known  as  the  ''  Paxton  farm."  After  the  testator's  death  the 
interest  of  the  widow  in  this  land  was  sold  under  an  execution 
against  her  for  debt,  and  purchased  by  the  plaintiff  who  brings 
this  action  to  recover  possession  of  such  interest  in  the  land  as  she 
derived  under  the  aforesaid  clause  of  the  will.  The  defendants  are 
the  other  devisees  and  those  claiming  under  thenL  Their  defense 
to  the  action  is,  that  by  the  proper  construction  of  the  will,  the 
widow  is  only  entitled  to  dower  in  the  land,  or  such  an  estate  as 
the  law  would  give  her,  had  the  husband  died  Intestate  ;  and  that^ 
inasmuch  as  she  never  applied  for  dower  or  had  it  assigned  to  her, 
she  was  seized  of  no  estate  in  the  land  which  was  the  subject  of  levy 
and  sale. 

In  expounding  a  will  the  grammatical  construction  must  pre- 
vail unless  a  contrary  intent  plainly  appears.  Jones  v.  Fasten^  I 
Ired.  166.  Applying  this  rule,  the  devise  here  conveys  the  fee  to 
all  as  tenants  in  common  unless  it  is  limited  as  to  the  wife  by  the 
words,  ^'  to  be  divided  according  to  law.**    The  will  nowhere  shows 
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any  intent  of  the  testator  that  the  wife  should  have  only  a  life 
estate  in  the  Paxton  farm;  on  the  contrary,  the  intent  would  rather 
seem  the  other  way,  because  in  a  former  clause  the  testator  had 
deyised  his  dwelling-house  and  premises  to  his  wife,  and  expressly 
limited  the  estate  to  her  for  life,  manifestly  in  lieu  and  satisfac- 
tion of  her  right  of  dower,  while  in  respect  of  the  devise  of  the 
residue  of  his  land,  no  such  limitation  is  made ;  but  on  the  con- 
trary the  wife  is  put  upon  the  exact  footing  of  the  children.  No 
contrary  intent  therefore  plainly  appearing,  the  rules  of  grammar 
must  determine  the  construction,  and  applying  these,  the  will  first 
convoys  the  fee  simple  to  all  the  devisees  —  wife  and  children  — 
and  second,  prescribes  a  division  of  the  land  and  how  it  shall  be 
made  :  Thus,  Ist-^^'  I  give,  devise  and  bequeath  all  my  othei 
property  of  every  description  to  my  beloved  wife  and  dear  children." 
This  language  unquestionably  conveys  the  fee  to  all.  Then  the 
testator  adds,  2nd — '^  to  be  divided  among  them  according  to  law." 
This  language  is  simply  declaratory,  not  of  the  quantity  of  the 
estate  conveyed,  but  of  how  the  devisees  shall  hold  it,  to  wit,  in 
^veralty,  by  a  division  to  be  made  in  the  mode  prescribed  by  law. 
The  clause  in  question  first  creates  the  estate  and  then  directs  a 
partition  in  severalty. 

This  case  is  unlike  that  of  Brown  v.  Brawn,  2  Ired.  Eq.  309,  and 
Bo8i  V.  Bosi,  3  Jones'  Eq.  484.  In  the  first  case  there  was  a  resi- 
dne  of  real  and  personal  property  as  here,  but  the  testator  wills  it 
''to  be  disposed  of  as  the  law  directs.''  It  was  held  that  the  per- 
sonalty passed  to  the  next  of  kin  according  to  the  statute  of  dis- 
tributions, and  the  realty  went  to  the  heirs  according  to  the  law 
of  descents,  because  in  both  cases  they  were  the  persons  whom  the 
law  would  direct  to  take  if  the  testator  had  died  intestate.  Bosi 
V.  Bosi  was  also  a  case  of  the  construction  of  a  residuary  clause  in 
the  following  words, — ''  I  will  that  all  the  balance  of  my  estate, 
real  and  personal,  be  disposed  of  as  the  law  directs."  It  was  held 
that  the  widow  should  have  her  dower  assigned  in  the  mode  directed 
by  law  in  cases  of  intestacy. 

The  distinction  between  these  two  cases  and  the  one  at  bar  is 
manifest  and  illustrates  the  correctness  of  our  construction.  In 
the  oases  cited  the  law  is  invoked  to  designate  who  shall  have  the 
estate,  while  in  our  case  the  testator  himself  designates  the  objects 
of  his  bounty  and  devises  ike  esiate  direcily  io  ihem  ;  the  law  is 
oalled  upon  only  to  divide  the  estate  in  seyeralty.    The  former  are 
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cases  of  intestacy  quocui  the  residue,  while  the  latter  is  a  case  of 
the  devise  of  the  residue, — where  the  testator  did  not,  and  did  not 
intend,  to  die  intestate  as  to  any  of  his  property.  If  the  testatoi 
had  devised  the  '^Fazton  farm  *'  to  A  and  her  children  to  be  di- 
vided among  them  according  to  law,  there  conld  have  been  not  a 
doubt  but  that  A  woald  have  taken  the  same  estate  as  the  children. 
It  is  not  seen  how  the  case  is  altered  becanse  A  happened  to  be  the 
wife  of  the  testator,  and  the  children,  his  children. 

We  are  therefore  of  opinion  that  by  the  devise  the  wife  became 
a  tenant  in  fee  in  common  with  the  children,  of  an  equal  part  of 
land  with  each  of  them,  and  that  the  plaintiff  is  entitled  to  recover 
accordingly.  The  court  below  having  held  otherwise,  there  it 
error.    Judgment  is  reyeraed  and  venire  de  novo. 

Per  CusiAiL  Vmire  do  mmw 


PRAB8ALL  V.  KlVAJT. 

(99  H.  0.4m) 

8tolhU$^Umitatiifn^tfMtiif  repttL 

Hie  logldatnre  has  the  power  to  repeal  or  suspend  the  eflbel  of  a 
Umiution  or  presumption  before  it  operates,  and  to  give  snoh  repeal  ox 
pension  a  retro-active  effect. 

ACTION  on  a  note  of  John  J.  Whitehead,  principal,  made  on  tlie 
1st  of  January,  1858,  for  11,000.  The  execution  of  the  note 
was  admitted,  and  the  defense  set  up  was  the  statute  of  limitataons, 
the  defendant's  counsel  insisting  that  he  had  a  vested  right  to  the 
period  which  elapsed  between  the  making  of  the  note  and  the  10th 
of  February,  1863,  Laws  1863,  ch.  34,  the  date  of  the  first  act  sns- 
pending  the  statute  of  presumptions  of  payment,  which  with  the 
lapse  of  time  from  January  1st,  1870,  and  the  commencement  of 
the  action,  oonstitnted  a  bar  to  the  plaintifPs  recovery,  and  that  the 
legislature  had  no  power  to  suspend  the  statnte  of  limitationg, 
retrospectiyely.  Judgment  for  plaintiff,  from  which  the  defendant 
appealed. 

/.  JV;  BUBxngB  and  M&mmon,  FMer  S.Asko,  forpUnldL 

W.  A.  Alton,  for  defendant 
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Rbadb,  J.  After  an  action  is  barred  or  presumption  of  payment 
has  arisen  by  lapse  of  time  under  statute,  —  whether  the  legisla-^ 
tore  has  the  power  to  preyent  a  defendant  from  availing  himself  of 
the  defense,  seems  not  to  be  settled  by  the  authorities.*  In  Coo- 
ley's  Const  Lim.  365^  369,  it  is  said  that  the  legislature  has  not 
the  power,  and  in  a  note  there  is  a  reference  to  quite  a  number  of 
decided  oaaes  which  I  have  not  verified.  In  Johtison  v.  Winslow, 
63  N.  C.  552,  what  is  said  in  Cooley  is  cited  arguendo^  but  the  point 
was  not  before  the  court,  and  no  additional  force  is  given  to  it.  In 
Hinton  v.  Hinion,  Phil.  410,  without  any  reference  to  Cooley,  it  is 
intimated  that  the  legislature  has  the  power.  But  the  point  is  not 
now  before  us,  and  therefore  nothing  that  we  could  say  upon  it 
would  have  the  force  of  a  decision.  We  notice  it  only  because  it 
was  in  tiie  argument  before  us. 

The  point  in  this  case  is  not  whether  the  legislature  has  tht 
power  to  destroy  the  effect  of  a  statute  of  limitation  or  presump- 
tion after  it  has  operated  by  lapse  of  time,  but  whether  it  can  repeal 
or  suspend  it  before  it  operates.  To  repeal,  is  a  universally  recog- 
nised power ;  to  suspend,  is  a  kindred  and  lesser  power  and  so  far 
as  we  know  has  never  been  doubted.  Cooky's  Const.  Lim.  391. 
And  at  page  365,  note  1  :  "  The  statute  of  limitations  may  be 
suspended  for  a  period  as  to  demands  not  already  barred.  Ward- 
law  T.  Buzzard,  15  Bich.  158."  And  the  statutes  now  under  con- 
sideration have  been  held  valid  by  this  court  in  a  number  of  cases 
too  tedious  to  mention.  Edwards  v.  JarviSy  74  N.  C.  315  ;  Haw- 
kins V.  Savage^  75  id.  133  ;  Neely  v.  Oraige,  Phil.  187 ;  Morris 
V.  Avery,  id.  238  ;  Benbow  v.  Rabbins,  71  N.  C.  338,  and  the  case, 
before  cited. 

It  is  insisted  for  the  defendant  that  he  had  a  vested  right  when 
the  statute  of  1863  was  passed,  and  that  the  statute  destroyed  that 
Tight  What  was  his  Tested  right?  He  owed  the  debt ;  it  was  due; 
if  he  had  been  sued  on  it,  he  had  no  defense.  There  was  no  statute 
of  limitation  or  presumption  that  would  have  availed  him.  The  most 
that  he  had  was  an  expectancy  that  the  plaintiff  would  forbear  to 
sue  him  until  the  presumption  would  arise  that  he  had  paid  it ;  and. 
the  legislature,  because  it  had  deprived  the  plaintiff  of  the  right  to 
sue,  or  had  at  least  restricted  the  right  for  the  ease  of  the-defendant, 

deprived  the  defendant  of  the  privilege  of  reaping  any  advantage 

— ^— ^■— ■— — ■■^■^™.^'^'^^^.—.— ^™^^^— ^^-^       ■-^-—  ^,„..,^^^^,„„.,^,,^^„,^^^^ 
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from  the  restrictions  which  had  been  pat  upon  the  plainti£E.  That 
is  all,  and  it  is  nothing  of  which  the  defendant  had  the  right  to 
complain. 

The  three  yean  statute  does  not  ayaH  the  defendant,  because 
the  cause  of  action  was  prior  to  the  Oode,  §  16.  The  clerk  of  this 
court  will  deduct  the  credits  and  calculate  the  interest^  and  report, 
and  there  will  be  judgment  here  aooordingly ;  for  which  the  clerk 
will  be  allowed  $5* 

Per  OuEiAM. 


Ooulb  y.  Oobul 
(vsK.  o.  fln«) 


ll  Is  not  within  the  priTilege  of  eouneel  in  argument  to  a  Joiy  to  use  lan- 
guage calculated  to  humiliate  and  degrade  the  opposite  party  in  the  ejes  of 
the  Joij  and  b^^standere,  particularly  when  he  has  not  been  impeached;  and 
where,  on  the  trial,  a  witnem  for  plaintiff  had  been  impeached  by  the  testi- 
mony of  defendant,  and  plaintiffs  counsel  said  in  addressing  the  Jary"  that 
no  man  who  Uved  in  defendant's  neighborhood  could  haye  any  thing  bat  a 
bad  character  ;  that  defendant  pollated  every  thing  near  him,  or  tliat  he 
tonched;  that  he  was  like  the  upas  tree  shedding  pestilence  and  oorraptloii 
all  around  him ;  **  hM,  that  the  defendant  was  entitled  to  a  new  tiiaL 

THE  facts  appear  in  the  opinion.    There  was  judgment  for  tlia 
plaintiff  in  the  court  below  and  the  defendmit  appealed. 


namasBuffifhtoT 

ScoU  S  Caldwett,  for  defendant 

Btvum,  J.  The  argument  and  exhaustiye  brief  of  Mr.  RuiBn 
have  conrinced  us  that  the  law  and  merits  of  the  case  are  probably 
with  the  plaintiffs,  and  it  is  with  reluctance  that  we  are  compelled 
to  withhold  an  affirmation  of  the  judgment  rendered  below,  and  to 
award  a  ventre  de  novo.  But  m  the  conduct  of  the  trial  before  the 
|nry,  there  has  been  such  a  gross  abuse  of  the  privileges  of  an  attor- 
ney to  the  manifest  prejudice  of  the  defendant,  that  we  oannot 
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lefnae  him  a  new  trial  without  a  clear  departure  from  a  well-con- 
ndered  line  of  decisions  of  this  court 

We  extract  from  the  case  so  much  of  it  as  is  necessary  to  present 
the  question  to  be  determined:  ^*  PlaintifiEs'  counsel  in  his  con- 
duding  speeoh  to  the  jury  commented  on  the  character  of  the 
defendant  in  language  of  denunciation;  among  other  things ,  in 
speaking  of  the  character  of  plaintiffs'  witness,  D.  S.  Coble,  who 
had  been  impeached  by  the  testimony  of  the  defendant,  he  said, 
'  that  no  man  who  had  lived  in  defendant's  neighborhood  could 
hare  any  thing  but  a  bad  character;  that  defendant  polluted  every 
thing  near  him,  or  that  he  touched  ;  that  he  was  like  the  upas  tree» 
shedding  pestilence  and  corruption  all  around  him/  The  defend- 
ant's counsel  objected  during  these  utterances  to  these  comments^ 
upon  the  ground  that  the  character  of  defendant  had  not  been 
impeached,  and  that  he  had  not  been  offered  as  a.  witness  except  by 
ihe  plaifUiffs,'*  who  had  used  his  written  testimony  in  their  own 
behalf. 

Upon  the  ajrg^qient  here  it  was  admitted  that  this  was  irregular, 
but  it  was  insisted  that,  it  would  not  entitle  the  defendant  to  a  new 
trial,  unless  it  plearly  appeared  that  his  cause  was  thereby  preju- 
diced, and  that  it  was  impossible  such  could  have  been  the  case 
because  there  was  but  a  single  issue  that  was  left  finally  to  the  jury, 
to  wit,  whether  the  Shaw,  land  was  purchased  with  the  plaintiffs' 
money,  and  as  to  that  one  the  defendant  was  not  examined,  nor  did 
his  written  evidence  relate  thereto,  and  could  have  had  no  weight 
one  way  or  the  other  with  the  jury  in  determining  the  single  issue 
submitted.  This  is  the  excuse.  To  us  it  seems  an  aggravation  of 
the  offense,  for  it  admits  that  there  was  not  and  could  not  have 
been  a  single  ground  for  the  derogatory  assault  upon  the  defendant 
It  was  therefore  unprovoked  and  wanton,  and  could  have  been 
resorted  to  for  the  single  purpose  only  of  prejudicing  his  cause 
before  the  jury,  the  verdict  must  be  carried  by  denouncing  the  man, 
and  it  was  carried.  Some  allowance  should  be  made  for  the  zeal  of 
ooonsel  and  the  heat  of  debate,  but  here,  the  language  and  mean- 
ing of  counsel  were  to  humiliate  and  degrade  the  defendant  in  tiie 
eyee  of  the  jury  and  by-standers,  a  defendant  who  had  not  been 
impeached  by  witness,  by  his  answer  to  the  complaint,  or  by  his 
conduct  of  the  defense,  as  it  appears  of  record.  Such  an  assault  is 
BO  part  of  the  privilege  of  counsel  and  was  well  calculated  to 
Moenoe  the  verdict  of  the  jury.  The  defendant's  counsel  in  terposed 
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his  objection  in  apt  time  and  upon  the  instant,  bnt   they  met 
with  no  response  from  thecoart,  and  for  this  error  there  must  be  a. 
nenire  de  novo.    Stais  v.  Smith,  75  N.  0.  306  ;  Devries  v.  PhiUipif, 
03  id.  53;  Jenkins  y.  The  N.  0.  Ore  Dressing  Co.,  65  id.  563;  State 
Y.  Williams,  id.  505 ;  State  v.  Underwood,  77  id.  502. 
Error.  VsfHre  de  novo. 


Statb  v.  Patriok. 
(99  V.  a  m.) 

An  JBdlclJiicat  lor  IxnBDj  which  deocribes  the  piopertj  stoleii  m  *  one  pound 

of  meat/'  etc.,  is  ftitallj  defeetlTe. 

INDICTMENT  for  larceny.    The  defendant  was  found  goilty 
and  judgment  was  pronounced,  from  which  he  appealed. 

Attorney^  General,  for  State. 

O,  If.  Smedes  and  Battle  J  Mordecai,  for  defendant. 

Faiboloth,  J.  The  objection  in  this  case  is  to  the  suiBoienoy 
of  the  description  of  the  property  in  the  bill  of  indictment,  to  wit, 
''one  pound  of  msat  of  the  yalne  of  five  cents.''  We  find  no  direct 
authority  in  our  Beports  nor  in  the  text-books.  In  State  y.  Morejfy 
2  Wis.  362,  the  same  question  was  presented,  and  the  court  held 
that  ''in  an  indictment  for  larceny,  the  property  which  is  alleged 
to  hare  been  stolen  should  bo  described  with  reasonable  certainty ; 
and  a  charge  of  stealing  meat  which  applies  not  only  to  the  flesih 
of  all  animals,  used  for  food,  but  in  a  general  sense,  to  all  kinds 
of  provisions,  is  too  vague  and  uncertain."  In  this  conclusion  we 
concur.  Such  articles  have  more  specific  names  in  commerce 
and  in  the  country,  which  ought  to  be  employed  in  criminal 
proceedings. 

We  cite  the  following  cases  merely  as  a  reference  to  the  several 
phases  in  which  the  question  of  description  of  stolen  property  has 
been  oonsidered  :    State  v.  Brown,  1  Dev.  137 ;    State  v.  Oodeit  1 
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IrecL  210;  8iaU  i.  Clark,  8  id.  226  ;  SkUe  y.  Haran,  PhiL  671 ; 
eUaie  Y.  CbmpbeU,  76  N.  0.  261;  State  i.  Knder,  78  id.  48L 

In  State  y.  Jenkins,  78  N.  G.  478,  the  word  meat  is  used  in  the 
tyllabuB  and  report  ot  the  case.  It  should  haYe  been  bae^n,  as 
appears  from  the  original  papers  oh  file,  and  we  refer  to  it  to  aToid 
misoonoeption,  the  point  there  decided  being  different  from  the 
one  in  onr  case.  Let  this  be  oertifled  to  the  end  that  judgment 
be  arrestecL 

Enoi«  Judgment  arreeted. 


oa.&:e& 


SUPREME  COURT 


MISSISSIPPL 

POLLOOK  y.  Hkul 

(M  MlM.  1.) 

iMm^mnM   arfwiiiag  m  faith  of --paral  mffdmd$  U  mtphkk 


IMBiidBiit»  president  of  a  bank,  addresned  to  W.  a  letter,  ilatbig  that  eha  waa 
anthorlaed  to  draw  on  N.  for  $800,  placed  with  N.  bjr  R.  for  ber  aooonnt,  and 
that  anj  amount  she  might  wish  to  draw  on  N. "  we  will  paj  jroa  the  monej 
for  It  here,  with  oaoal  exchange ; "  and  signed  it,  "  Thoa.  B.  Helm,  Preat." 
Fhdntiir  advanced  to  W.  $100  on  her  draft  on  N.,  on  the  ftdth  of  that  letter. 
BM,  (1)  that  this  was  a  general  letter  of  credit ;  f2)  that  an  action  could  be 
maintained  bj  the  plaintiff  against  the  bank  for  the  monej  so  advanced ;  (8) 
that  parol  evidence  was  inadmissible  to  show  tliat  the  letter  was  written  aa 
an  accommodation  to  W.  in  response  to  an  inquiry  by  the  bank  at  her  request^ 
and  not  intended  as  a  letter  of  credit,  or  anthorltj  to  draw ;  (4)  that  the 
bank  could  not  show  by  N.'s  letter,  written  subsequently  to  the  letter  of 
cndit»thatW.  did  not  have  $800  in  N/s  hands.    (86$  naU,  p.  9i7.) 

ASSUMPSIT.    The  opinion  states  the  facts.    Jadgment  tor 
defendants ;  plaintiff  appeals. 

Nugeni  Jk  Me  WiUie^  for  plaintiff  in  error. 

Poiter  it  Oreen,  for  defendants  in  error.  1.  The  letter  is  not  a 
letter  of  credit  It  lacks  every  essential  element  Union  Bank  t. 
(hater,  8  K.  Y.  214  ;  Birekhead  y.  Brown,  6  Hill,  64S ;  Taylor  r. 
Wetmoree,  10  Ohio,  498. 
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2.  Where,  as  in  this  case,  the  face  of  the  letter  leayes  the  intent 
doabtfal,  it  is  always  competent  to  show  it  by  parol  eyidence  of 
tilie  surrounding  ciroumstances.  Stebbins  t.  Ifiles,  26  Miss.  267; 
Doe  Y.  Bernard,  7  S.  &  M.  823 ;  Dixon  v.  Oook,  47  Miss.  225 ; 
Lowrtf  Y.  Adams,  22  Vt.  165. 

3.  There  was  no  proof  that  the  draft  was  drawn  on  the  letter. 
That  is  essential  to  reooYery  against  the  guarantor. 

SiMBALL^  0.  J.  W.  A.  Pollock  brought  his  action  against  Helm 
and  Odeneal,  bankers  and  brokers,  doing  business  under  the  name 
of  the  Capital  State  Bank,  for  failure  to  accept  and  pay  a  draft  of 
$150,  drawn  by  Mrs.  Willie  G.  Wills  in  his  faYor,  and  upon  which 
he  adYanced  the  money.  The  declaration  ayers  that  the  defendants 
were  under  obligation  to  honor  the  draft,  because  of  their  letter  oi 
the  following  tenor,  addressed  to  Mrs.  Wills  : 

'^Dbab  Madam — Your  faYor  of  the  19th  inst  justreoeiYcd.  You 
are  anthoriaied  to  draw  on  Mr.  N.  G.  Nye  for  the  sum  of  three  hun- 
dred dollars,  placed  with  Judge  Nte  for  your  account  by  M.  W. 
Bichardson.  Any  amount  you  may  wish  to  draw  on  N.  G.  Nye  we 
will  pay  you  the  money  for  it  here,  with  usual  exchange. 

Very  respectfully, 

Thos.  B.  Helm,  Presi. 
"  Mrs.  Willie  6.  Wills,  at  home.'* 

On  the  trial  of  the  case  (before  the  judge  alone,  the  jury  being  dis- 
pensed with),  the  defendants  were  permitted  by  the  testimony  of  Mr. 
Helm,  against  the  plaintiffs  objection,  to  proYe  not  merely  the  cir- 
cumstances attending  the  issuance  of  the  letter,  to  aid  in  its  inter- 
pretation* but  that  it  was  not  giYcn  or  intended  to  be  a  letter  of 
credit,  nor  as  anthoriiy  to  Mrs.  Wills  to  draw  any  bill  or  draft,  etc.; 
but  was  written  to  giYe  Mrs.  Wills  information  receiyed  from  Mr. 
Nye,  in  response  to  an  inquiry  which  the  defendants  had  made  at 
her  request ;  and  that  it  was  a  mere  matter  of  accommodation,  and 
was  not  intended  by  Mrs.  Wills  and  the  defendants,  at  the  time,  to 
be  any  thing  more  than  matter  of  information.  The  witness  waa 
also  permitted  to  proYe  by  the  letters  of  Judge  Nte,  written  sub- 
sequently to  the  letter  of  credit,  that  Mrs.  Wills  did  not  haye 
funds  in  his  hands  to  the  amount  of  $300. 

A  letter  of  credit  is  a  paper  well  understood  in  the  business  and 
oommercial  world.  If  addressed  to  a  particular  person,  who  ad< 
yanoes  goods  or  money  upon  it  in  accordance  with  its  tenor,  then 
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•the  letter  becomes  an  available  promise  in  favor  of  the  person  mak- 
■ing  the  advance.  The  question  has  been  agitated,  especially  in 
the  English  courts,  whether,  if  the  latter  is  a  general  one,  not  ad- 
dressed to  a  particular  person,  it  becomes,  as  it  were,  a  floating 
contract,  designed  to  circulate  as  a  sort  of  negotiable  contract,  for 
the  benefit  of  any  one,  who  will  act  upon  it  and  advance  money  or 
goods ;  or  whether  the  remedy  is  confined  exclusively  to  the  origi- 
nal parties, —  the  writer  of  the  letter,  and  the  party  for  whose  use 
it  was  given.  In  this  country,  it  has  become  settled  law  that  such 
general  letter,  when  acted  upon  and  advances  have  been  made  in 
accordance  with  it,  creates  a  contract  between  the  party  loaning 
money,  credit,  or  property,  and  the  writer  of  the  letter,  which  will 
be  the  subject  of  direct  suit  and  remedy.  If  the  engagement  be  to 
accept  and  pay  bills  of  exchange,  the  party  to  whom  such  bills  are 
negotiated,  and  who  cashes  them  on  the  faith  of  such  letter,  if  he 
•cannot  treat  the  promise  of  the  writer  of  the  letter  as  an  acceptance 
of  the  bills,  may  regard  it  as  a  promise  direct  to  himself  to  accept 
and  pay,  and  upon  which  he  may  maintain  an  action. 

A  general  letter  of  credit  is,  on  the  part  of  the  writer,  a  pro- 
posal to  come  under  certain  obligations  with  any  person  who  will 
deal  with  the  party  for  whose  use  it  is  given.  It  is  intended  to  be 
shown  and  offered  to  one  and  another ;  and  whenever  it  is  accepted 
and  advances  are  made  on  its  faith,  there  springs  up  at  once  a  di- 
rect privity  between  the  writer  and  him  who  advances,  so  that  the 
former  is  bound  to  the  latter  to  comply  with  its  terms  or  answer  in 
damages.  RussMy.  Wigging  2  Story  (C  C),  213;  Adams  y.  Jones^ 
12  Pet.  207,  212;  Story  on  Bills,  §  462.  When  the  letter  is  ad- 
dressed to  all  persons,  it  is  an  open  proposal  to  ererybody  to  accept 
and  act  on  the  proposal ;  and  when  an  individual  does  aooept  the 
offer,  and  parts  with  money  or  property  in  accordance  with  its  tenor, 
there  is  a  consentio  fnentium  and  a  direct  contract  between  these 
parties.  Birckhead  v.  Brown,  5  Hill,  634,  642;  Watson  v.  McLaren^ 
19  Wend.  557;  B.  c,  26  id.  425.  The  advances  are  made  on  the 
.credit  of  the  writer  of  the  letter,  and  not  of  him  for  whose  nae  it 
was  given.  Any  one  to  whom  such  letter  might  be  shown  in  the 
course  of  business,  as  the  predicate  of  a  transaction,  would  infer. 
and  would  be  justified  in  the  belief,  that  the  writer  had  agreed  to 
be  bound  for  the  usee  of  it,  either  for  his  accommodation  or  be- 
cause he  was  indemnified  by  effects  in  hand,  or  upcm  some  good 
consideration,  and  would  not  entertain  the  thought  that  it  was 
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inoumbenfc  on  him  to  inquire  into  the  state  of  dealings  between  the 
writer  and  the  usee  of  the  letter,  for  the  purpose  of  learning 
whether  there  was  any  contingency  about  it,  or  whether  any  change 
of  circumstances  between  the  date  of  the  letter  and  the  advances 
under  it  would  affect  the  liability  of  the  writer.  Russell  y.  Wiggifh 
ubi  supra. 

Is  the  letter  of  Mr.  Helm,  president  of  the  Capital  State  Bank, 
a  general  letter  of  credit  within  the  purview  of  these  authorities  P 
The  fair  import  is,  you,  Mrs.  Wills,  have  authority  to  draw  on  N. 
O.  Nye  for  $300.  For  any  part  of  this  sum  you  may  wish  to  draw 
for  on  Mr.  Nye,  we  will  pay  yon  the  money  for  it  here.  It  is  as  if 
he  had  said,  Wherever  you  may  be,  and  to  whatever  banker  or  cap- 
italist you  may  show  this,  we  agree,  if  any  party  will  buy  a  bill  or 
bills  drawn  on  Mr.  Nye,  we  will  pay  it  or  them,  at  our  bank,  to  the 
extent  of  $300.  The  proposal  is  without  contingency  or  condition. 
The  only  inquiry  that  would  be  made  is,  whether  Helm  and  Ode- 
neal  are  solvent  and  in  good  credit  If  satisfied  on  that  point,  a 
party  advancing  money  to  Mrs.  Wills  would  take  the  bill  without 
regard  to  her  solvency,  even  if  she  were  known  to  be  insolvent. 

It  does  not  differ  at  all  from  the  case  of  a  drawee  assuring  the 
payee  that  he  will  accept  and  pay  the  drawer's  bill  or  bills,  in  his 
bvor,  for  $300.  If  that  answer  were  returned  to  a  verbal  inquiry, 
it  would  not  be  controverted  that  the  drawee  would  be  bound  by  it. 
Nor  is  this  letter  distinguishable  from  that  where  a  party  writes 
to  a  banker  to  know  whether  he  will  pay  a  bill  for  $150,  which  W, 
offers  to  sell  him,  and  the  banker  replies  that  he  will.  In  such  case, 
the  banker  will  not  be  relieved  by  proof  that  after  the  answer  had 
been  given  the  circumstances  had  entirely  changed,  and  that  the 
fund  to  which  he  looked  for  reimbursement  had  been  exhausted. 

There  is  no  foundation  for  the  suggestion  of  counsel  that  there 
was  no  consideration  from  the  promise  in  the  defendants'  letter, 
which  was  accepted  and  relied  on  by  Pollock.  There  was  a  benefit 
conferred  upon  Mrs.  Wills  by  giving  her  credit  to  obtain  the  money 
at  any  place  that  suited  her  convenience ;  and  this  advantage  to 
her  is  a  sufficient  consideration.  It  is  just  as  good  if  the  benefit 
inures  to  a  third  person  interested  in  the  subject-matter  as  if  it 
accrues  to  the  promisor,  as  the  promise  of  A  to  pay  B's  debt  to  0, 
if  he  will  forbear  to  sue,  and  the  promise  of  a  party  who  under- 
takes as  surety  for  another.  Russell  v.  Wiggm^  uh  supra,  per  StobYt 
J.,  arguendo. 
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Pollock  is  not  remitted,  for  the  consideration  of  the  defendants 
promise  in  the  letter  of  credit,  to  the  motives,  inducements  and 
dealings  between  them  and  Mrs.  Wills  ;  with  that  he  has  no  privity 
or  connection.  And  though  it  were  true,  (and  we  doubt  not  that 
Mr.  Helm  gave  a  correct  version  of  the  affair)  that  the  defendants 
intended  to  do  Mrs.  Wills  a  kindness  and  accommodate  her,  yet 
a  party  who  has  advanced  money  under  their  letter  is  affected  by 
none  of  those  things.  Mrs.  Wills  might  not  be  able  to  sustain  an 
action  against  Helm  and  Odeneal  on  the  facts  deposed  to  by 
Mr.  Helm ;  but  Pollock  occupies  a  different  position,  and  his 
rights  are  to  be  measured  by  the  fair  meaning  of  the  writing  on 
the  credit  of  which  he  acted.  It  is  not  admissible,  by  verbal  testi* 
mony,  to  give  to  a  written  contract  an  import  different  from  the 
plain  and  ordinary  meaning  of  its  words.  Especially  ought  this 
rule  to  apply  where  the  paper  is  of  the  nature  of  a  commercial 
negotiable  instrument,  to  be  read,  construed  and  acted  upon  by 
strangers,  who  have  no  other  means  of  learning  its  terms  and 
scope  except  the  language  which  the  subscriber  uses. 

We  do  not  think  that  §  2228,  Code  1871,  extends  to  a  case  like 
this.  Pollock  does  not  stand  in  the  relation  of  an  assignee  or 
indorsee  of  a  bill,  bond  or  note ;  but  as  we  have  attempted  to 
show,  is  a  party  direct  in  the  contract  with  the  defendants,  which 
is  not  controlled  or  affected  by  the  equities  existing  between  the 
defendants  and  Mrs.  Wills. 

We  are  of  opinion,  for  these  reasons,  that  the  circuit  judge  should 
not  have  received  the  testimony  of  Mr.  Helm,  explaining  the  let- 
ter of  credit,  and  giving  to  it  a  meaning  which  its  text  did  not 
admit  of;  nor  should  he  have  allowed  testimony  as  to  ciroumstancee 
occurring  after  the  letter  was  issued,  tending  to  show  that  Mrs. 
Wills  did  not  have  money  in  the  hands  of  Nye  at  all,  or  equal  in 
amount  to  the  bill. 

We  have  had  some  difficulty  on  the  point  made  by  the  coun- 
sel for  the  defendants  in  error,  whether  the  jndgment  should  not 
stand,  although  this  testimony  ought  to  have  been  exdnded.  The 
very  pith  and  marrow  of  the  plaintiff's  right  to  recover  is,  that  he 
was  induced  to  put  out  his  money  on  Mrs.  Wills'  bill,  on  the  faith  of 
the  defendants'  letter  of  credit ;  and  it  does  not  appear  by  direct 
evidence  that  the  letter  was  shown  to  Pollock,  or  its  contenta 
reported  to  him.  The  testimony  on  this  point  is  not  direct  and 
positive,  or  fully  satisfactory.    There  are  two  circnmstanoes,  how- 
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erer,  from  which  ifc  may  be  deduced  that  Pollock  bought  the  bill 
on  the  iaith  of  the  letter.  The  first  is,  that  he  had  possession  of 
it,  set  it  ont  in  his  declaration  in  haec  verbis,  and  prodaced  it  on 
the  trial.  The  other  is,  that  the  bill  is  directed  to  N.  O.  Nye,  care 
of  Capital  State  Bank,  at  Jackson,  thus  connecting  itself  with,  and 
conforming  to,  the  directions  of  the  letter. 

Ibr  the  error  indicated  the  judgment  is  reversed,  and  the  cause 
remanded  far  a  new  trial 


Hen  BTTBB  BBrovm.— The  raleaato  letters  of  oredH  to  Unu  oxpieinl  in  UnUmBtaiM 
▼.  C>ite0fii'lLce0ic£arB,8N.T.S14:  •'InBnglend  itteema  to  be  at  thto  tline  <|iie8ttoiiabl» 
vbetber  a  parly,  who  adraaoes  money  upon  a  general  letler  of  eredit,  can  tnataiaaa  aotioB 
it.  RiMwttT.  Ifiavliu,  S  Story,  814  ;Baftl(o/ Ireland  V.  ^roller,  11 M.  AW.  888.  The 
to  that  there  to  no  priTlty  of  oontraot  between  them.  It  to  there  aammed 
that  It  to  only  a  contract  between  the  drawera  of  the  letter  and  the  peteon  for  whose  ben»> 
litittodrawn.  But  in  thto  country  the  contrary  doctrine  to  weU  settled.  Letters  of  credtt 
are  of  two  kinds,  general  and  special.  A  spedal  letter  of  credit  to  addressed  to  a  parttao* 
tor  IndlYidQal  by  name,  and  to  conllnert  to  him  and  glres  no  other  person  a  right  to  aol 
oponit.  A  generalletter,  on  the  ooutrary*  to  addmssed  to  any  and  every  person,  and  there- 
fore gives  any  person  to  whom  ft  may  be  shown  authority  to  advance  upon  its  credit.  A 
prlvitgr  of  contract  springs  up  between  him  and  the  drawer  of  the  letter,  and  it  becomes  in 
Isgsl  effect  tlie  same  as  If  addressed  to  him  by  name.**  BaCerringto  BfrtKhead  v.  Brcntnh,  5 
Hm,  8481  The  court  in  the  latter  case  cited  Watrntn'tSx^n  v.  Jfe  Laren^  19  Wend.  007  ;  86  id. 
485 ;  Boyee  ▼.  JEdioordi^  4  Pet.  Ill ;  .^doms  v.  Jones,  18  id.  807 ;  Lawramn  ▼.  Jfosim,  8 
Ckanch,  488 ;  Brodl^  v.  Careih  8  QreenL  884,  observing,  **  whether  thto  doctrine  has  not 
sooBettmes  been  carried  beyond  its  legitimate  limits,  so  as  to  make  contracts  where  there  was 
DO  privity  between  the  parties,  I  wm  not  now  stop  to  inquire.**  TUs  case  was  aArmedbgr 
the  Oouit  of  Brrors,  8  Den.  878i,  by  an  equally  divided  court.  To  the  same  effect,  Lonsdoto 
▼.  Lafayette  Bbnic,  18  Ohio,  186 ;  Bartno  v.  Luman,  1  Story,  886 ;  Cameffle  v.  iforrfson,  8 
Mete.  881 ;  IforthtaRherldfid  Bank  v.  Byer,  08  Penn.  St.  108. 

If  a  guaranty  to  addressed  to  a  particular  house  by  name,  and  another  boose  advance 
goods  upon  it,  they  have  no  daim  upon  the  guarantor.  Blr€khead'f,Brown^mipra:Bietker 
▼.flyde,8llci:jean,878;  (Trvntv.  JVavlor,4Cranch,284.  If  addressed  to  two,  and  aoted  upon 
by  one  only,  the  guarantor  to  not  bound.  Smith  v.  Jfontoomery,  8  Tex.  188 ;  Jf  vera  ▼. 
JBd0e,7T.  B.854.  Where  addressed  to  no  person  in  partioolar,  it  may  be  acted  upon  by 
any  one,  and  by  more  than  one ;  Jjowry  ▼.  Adame^  to  Vt.  100 ;  and  parol  evidence  was 
thsre  received,  of  the  situation  of  the  parties,  the  subject-matter  of  the  contract,  and  the 
object  to  be  attataied  by  it,  to  show  that  the  letter  was  designed  to  be  available  with  differ* 


In  McLaetn  ▼.  WatantVB  Bs^re,  86  Wend.  4SB,  it  was  held,  that  a  general  guaranty  of 
payment  of  a  note  without  naming  any  guarantee,  may  be  enforoed  by  any  one  who 
advaaoes  upon  It,  but  to  not  negotiable,  and  to  only  available  by  the  first  holder, 
iBlfiss  written  on  or  attached  to  the  note ;  but  Senator  Vbkpi«amok  hdd  that  it  was 
available  to  all  holders,  whether  on  or  with  the  note  or  not.  But  in  U^iifon  Bank  v. 
Oaffer*s  JSMCutora,  8  N.  T.  806,  it  was  held  that  a  general  letter  of  credit,  if  it  author- 
toe  more  than  a  single  transaction  wtth  the  party  to  whom  it  to  granted,  may  be 
huaored  1^  several  persons  successively,  keeping  within  thespedfled  aggregate.  To  the 
SBSse  effect  to  Lmory  v.  .^doms,  83  Vt.  160,  sod  it  was  so  held  in  McNani^hlon  v.  Jonae^ 
8  Wis.  n8,  even  where  the  letter  of  credit  was  addressed  to  a  particular  person.  In  thto 
esaa,  however,  the  letter  guaranteed  not  simply  what  the  party  might  buy  of  the  persona 
addresssit  but  what  he  might**  purchase  to  New  York  thto  fafl."  In  2h|/lor  v.  ITetmoras, 
18  Ohio,  488,  the  guaranty,  addressed  to  A.^  was  '*  to  the  amount  of  $8,0fX>  for  goods  d^ 
a>ered  to  Mm,"  not  to  terms  restricting  it  to  A.    Held,  not  avaOabla  toothers. 

iBOrrf;  aiilonBiitikQr  SooCland,  lMacq.6]8,ltwasft«Idthatalettsr  of  crsdittonota 
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negotiable  Instnunent,  and  pooweiion  of  it  does  not  condualTely  import  a  riglit  to 
aion  and  aathorlty  to  act  under  It,  and  where  a  draft  is  drawn  apparently  bj  its  aathoii^, 
the  persons  addresaed  must  satisQr  themselves  that  the  draft  is  genuine,  or  pay  it  at  their 
own  risk.  This  was  where  the  letter  was  particularly  addressed,  and  **  not  transferable.  ** 
But  a  letter  of  credit  is  negotiable  when  it  relates  to  bills  of  eiEcfaange.  Thus,  A.  gaveto  D. 
aletter  of  credit  addressed  to  him,  authorising  him  to  draw  on  An  and  D.  acoonUngly 
drew,  and  sold  the  bins  too.  H«ld,  that  C.  taking  the  bills  on  the  faith  of  the  letter,  was  en- 
titled  to  the  absolute  benefit  of  Its  terms,  free  f)rom  equities  between  A.  and  D.  Agra  ▼. 
MasUnmn'9  Amlt,  U  R.,u  Ch  App.  aU7  ;  In  re  JSkJOgy  Co.,  Sid.  IM. 
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I 

(64  Miss.  »6.) 

WUi'-^peeunimrp  teffoeies --'real  edaie,  uhen  ehargMU — inUiMon  to  ehmrgi^ 

haw  man^fetUd. 

A»  a  general  rule,  real  estate  Is  not  chargeable  with  the  payment  of  peeanlary 

.  legacies,  aniese  the  Intention  of  the  testator  so  to  charge  it  is  expreflslj  de- 
clared or  may  be  fairly  deduced  from  the  language  of  the  will. 

Where  it  is  manifest  from  the  whole  will  that  it  was  the  design  of  the  teetft. 
tor  that  the  legacies  should  be  paid  at  all  events,  the  implication  is  that  the 
residuary  legatee  or  devisee  shall  only  have  the  remainder,  after  the  ealie- 
faction  of  the  previous  dlspoeitions. 

A  will  whereby  the  testator,  after  making  several  bequests  without  oreatiiig 
an  express  trust  to  pay  them,  blends  the  realty  and  personal^  together  as 
one  fund  in  the  residuary  clause,  manifests  an  intention  to  chuge  a  bequest 
of  money  on  the  land. 


B 


ILL  to  recover  a  legacy.    The  opinion  states  the  facts. 


Siifh  dt  PhilUpSy  Manning  dt  Watson,  for  appellants.  1.  A  gen- 
eral  legacy  is  never  charged  upon  land^  unless  the  intention  so  to 
charge  it  ''  is  expressly  declared,  or  fairly  and  plainly  to  be  inferred 
from  the  terms  of  the  will."  Lupton  v.  Lupion^  2  Johns.  Oh.  614^ 
623 ;  TVacy  v.  Tracy,  15  Barb.  503.  In  construing  a  will,  the  coorl 
may  place  itself  in  the  position  of  the  testator,  and  look  to  th« 
surroundings,  to  ascertain  intention.  42  Barb.  43 ;  ShuUers  ▼« 
Johnson,  38  id.  80 ;  Oilliam  v.  OhanceOor,  43  Miss.  437.  Where, 
in  a  will,  as  in  this,  there  is  a  disposition  of  part  of  the  realty,  and 
also  of  the  personalty,  and  then  a  general  residuary  clause  disposing 
of  ^^  all  the  balance  of  my  estate,  of  whatever  kind,''  or  all  the  reel 
ind  residue,  it  implies  that  the  testator  had  in  his  mind  a  balanoe 
of  both  personalty  and  realty,  after  satisfying  the  legacies  oat  of 
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the  one,  and  the  deyises  out  of  the  other.  The  language  should  be 
taken  '' distributiyely,  reddendo  migula  dngulis.^*  Lupton  v. 
Luptofi,  ubi  supra  ;  Gregory  y.  Moleetvorth,  3  Atk.  626,  note ;  Keel- 
ing  V.  Brown,  5  Ves.  359 ;  Roman  Caiholic  German  Church  v. 
WateheTy  42  Barb.  43  ;  Paxon  v.  PotU,  2  Green's  Ch.  313 ;  Tracy 
Y.  Tracy,  ubi  supra;  Broohhart  y.  SmaU,  7  Watts  &  S.  229  ;  Mont- 
gomery Y.  McElroy,  3  id.  370. 

2.  The  personalty  is  first  liable,  and  must  be  first  exhausted. 
Lupton  Y.  Lupton,  ubi  supra;  Howse  y.  Chapman,  4  Ves.  542; 
Husbands  y.  Husbands,  1  Vernon,  94, 162  ;  Sayer  y.  Bayer,  Prec.  in 
Ch.  392 ;  Bridgman  y.  Dove,  3  Atk.  201 ;  Bosril  y.  Brauder,  1  P. 
Wms.  459 ;  Waleott  y.  HaU,  2  Bro.  Oh.  305 ;  Harris  y.  Ply,  7  Paige, 
425;  Bank  of  the  United  States  y.  Beverly,  1  How.  (U.  S.)  134 ; 
Tole  Y.  Hardy,  6  Cow.  33;  Hamulus  Appeal,  di  Penn.  St.  53  ;  Bvans 
Y.  Fisher,  40  Miss.  643  ;  flaine  y.  Pendleton,  82  id.  323  ;  Stigler  y. 
Porter,  42  id.  449  ;  Hollman  y.  Bennett,  44  id.  322  ;  Tnmer  y.  .SSm, 
24  id.  173 ;  FF6»«^0r  y.  Parker,  42  id.  465. 

Pani  d  Font,  for  appellees. 

SiMBALL,  C.  J.  A  bill  in  chancery  was  exhibited  by  Sarah 
Bailey,  nie  McDaniel,  and  her  husband,  to  reooYer  a  legacy  of  1500, 
bequeathed  to  her  by  the  testator  Horatio  Tyson.  The  bill  charges 
that  the  testator  left  an  estate  worth  about  $25,000  but  little  in- 
debted. After  giYing  to  his  widow  four  slaYes,  to  be  selected  by 
her,  and  land  enough  for  them  to  work,  by  the  second  ifcem  of  his 
will  he  bequeathed  as  follows  :  ^'  I  giYe  and  bequeath  to  Miss  Sarah 
McDaniel,  as  a  compensation  for  her  serYices,  the  sum  of  $500." 
It  is  alleged  that  the  legatee  was  an  orphan,  who  had  liYed  many 
years  in  the  testator's  family,  and  rendered  Yaluable  serYices,  doing 
work  nanaUy  performed  by  senrants  ;  that  the  testator  expressed 
himself  often  as  grafceful  for  these  senrices,  and  assured  the  com- 
plainant that  she  should  lose  nothing  because  thereof.  The  fifth 
item  of  the  will  is  in  these  words  :  ^'  My  wish  and  desire  is,  that 
all  the  balance  of  my  estate,  of  any  sort  whatsoeYer,  that  I  may 
die  possessed  of,  be  diYided  between  my  other  children,  in  the  fol- 
lowing manner :  to  wit,  that  James  0.  Tyson  and  Thomas  U.  Tyson 
each  haYe  $1,500  more  than  my  daughter  Elizabeth  P.  Knotts.'* 
The  testator  died  in  1862.  The  personal  estate,  which  went  into 
the  hands  of  the  executors,  has  long  since  disappeared.  But  there 
is  a  Yaluable  real  estate  in  Marshall  county,  left  by  the  testator. 
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The  bill  seeka  payment  of  the  legacy  out  of  these  landsy  as  a 
charge  upon  them. 

The  single  question  raised  by  the  demurrer  (which  was  overruled) 
is  whether  the  complainants  have  stated  a  case  which  entitles  Mrs. 
Bailey  to  the  relief  sought 

The  testator  was  the  owner  of  lands  and  slaves,  and  doubtless 
supposed  that  the  estate  at  the  date  of  the  will  was  abundantly  able 
to  respond  to  all  the  testamentary  dispositions;  but  as  we  may 
suppose,  in  consequence  of  the  war  then  raging,  the  personal  estate 
disappeared,  or  became  lost.  It  may  be  laid  down  as  the  general 
doctrine  that  the  real  estate,  which  goes  to  the  heir  or  to  the  resid- 
uary devisee,  is  not  chargeable  with  pecuniary  legacies,  unless  the 
intention  of  the  testator  so  to  charge  it  has  been  expressly  declared, 
or  may  be  fairly  deduced  from  the  language  of  the  wilL  If  the 
testator  has  expressed  his  intention  the  one  way  or  the  other,  that 
must  prevail.  But  there  are  many  cases,  where  the  language  of 
the  will  is  obscure,  and  where  the  court  must  explore  the  entire 
instrument  to  ascertain  the  purpose.  If  it  is  manifest  that  the 
design  was  that  the  legacies  should  be  paid  at  all  events,  no  matter 
in  what  part  of  the  will  it  appears,  then  the  implication  is  fair  and 
just,  that  the  residuary  legatee  and  devisee  shall  only  have  the 
remainder,  after  the  satisfaction  of  previous  dispositions  One  of 
the  safe  tests  that  may  be  employed  is  to  discover  whether  the  tes- 
tator, in  disposing  of  his  property,  has  kept  the  two  estates,  real 
and  personal,  separate  and  distinct,  in  the  sense  of  giving  immu- 
nities and  privileges  to  the  one  over  the  other,  or  whether  he  has 
dealt  with  both,  as  a  fund  out  of  which  the  objects  of  his  bonnly 
shall  receive  the  several  dispositions  which  he  designed  for  them. 

It  could  hardly  be  doubted  that  the  provisions  for  the  widow 
should  be  satisfied,  whether  there  was  any  thing  left  for  the  resid- 
uary devisee  or  not  It  might  be  suggested  with  great  plausibility 
that  he  intended  that  the  legacy  should  be  paid  to  Miss  McDaniol 
at  all  events,  because  it  was  given  for  services  rendered  by  her, 
being  in  the  nature  of  satisfaction  by  a  legacy  of  an  obligation  oi 
debt,  and  not  purely  a  gift 

Although  there  is  no  express  trust  to  pay,  yet,  if  the  testator 
has  blended  the  realty  and  personally  together  as  one  fund  in  the 
residuary  clause,  that  manifests  an  intention  to  chaige  a  bequest 
of  money  on  the  land.  That  proposition  was  adjudged  in  Lewis  v. 
Darling f  16  How.  10.     It  was  ruled  that  if  a  testator  gives  several 
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pecuniary  legacies,  and  then  makes  a  general  residuary  disposition 
of  the  whole  estate, ''  blending  the  realty  and  personalty  together 
in  one  fund,  the  real  estate  will  be  charged  with  legacies." 

A  will  constructed  on  that  plan  indicates  quite  clearly  that  the 
residuary  deyisee  shall  take  whatever  of  property  remains  after 
satisfying  previous  gifts.  That  principle  finds  abundant  support 
in  authority.  Witman  y.  Nortwij  6  Binn.  (Penn.)  395;  Unglish  y. 
Harvey,  2  Rawle,  305;  Wright  y.  Denn,  10  Wheat.  204;  Kidney  y. 
Oousemaher,  1  Ves.  Jr.  436;  Adams  y.  Braekeit,  5  Mete.  (Mass.) 
282.  In  ShuUere  y.  Johnson,  38  Barb.  80,  90,  the  testator  gave 
legacies  to  two  daughters  and  two  sons;  and  in  a  separate  clause 
devised  ''all  the  rest,  residue  and  remainder  of  my  real  and  per- 
sonal estate"  to  two  other  sons,  '^shai-e  and  share  iJike."  In  hold- 
ing that  the  legacies  were  chargeable  on  the  land,  the  court  assigns 
this  reason:  ''In  ihe  absence  of  specific  devises,  the  blending  of 
the  entire  estate  into  one  residue,  after  giving  legacies,  indicates  an 
intention  of  the  testator  to  give  only  the  residue  which  would  be 
created  when  the  previous  dispositions  of  his  will  should  be  satis- 
fied." In  Tracy  v.  Tracy,  15  Barb.  503,  505,  the  residuary  clause 
was,  "all  the  rest  and  residue  and  remainder  of  my  estate,  both 
real  and  personal,  *  *  *  I  give,  devise  and  bequeath  to  my 
children  by  my  present  wife,"  '^  share  and  share  alike."  There, 
for  the  same  reason,  the  lands  were  liable  for  the  legacies.  Both 
estates  were  blended  in  the  disposition  to  the  residuary  devisee, 
and  he  was  intended  to  receive  whatever  of  both  sorts  of  property 
remained  after  fulfilling  the  previous  gifts. 

The  common  law  regarded  the  heir  with  especial  &Yor,  and 
shielded  his  inheritance  from  any  liability  which  the  ancestor  did 
not  expressly  or  by  fair  implication  impose  on  the  land.  The  per- 
sonal estate  was  esteemed  the  natural  fund  for  the  payment  of  debts 
and  legacies.  The  lands  were  not  burdened,  unless  the  testator  so 
intended.  With  us,  both  estates  are  alike  chargeable  with  debts, 
the  personal  being  the  primary  fund.  It  would  hardly  comport 
with  our  system  of  jurisprudence  to  shield  the  real  estate  from 
responsibility  to  I^atees,  on  the  nice  distinctions  made  in  some  of 
the  earlier  cases.  If  the  testator  declares  a  purpose  to  dispose  of 
his  entire  estate,  and  not  to  die  intestate  as  respects  any  of  it,  the 
i^ipointmentof  a  residuary  devisee,  to  take  the  ''rest  and  residue." 
would  seem  to  mean  that  such  residue  would  consist  of  whatever 
remainder  there  might  be  after  the  specific  dispositions,  wliether 
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in  the  form  of  general^  pecnniftry  or  specific  legacies,  had  been 
subtracted.  And  therefore,  when  the  residuary  ch&use  embraces 
both  estates,  the  testator  meant  that  the  devisee  shall  take  what- 
ever land  and  whatever  personal  property  shall  not  be  needed  to 
carry  into  effect  previous  dispositions. 

We  construe  this  testator  as  declaring  that  the  remainder  of  his 
property,  after  the  widow  has  got  the  four  slaves,  and  the  quantum 
of  land  given  to  her  for  life,  and  after  Miss  McDaniel  has  been 
paid  1500,  be  it  much  or  little,  shaU  be  enjoyed  by  the  residuary 
devisees. 

Decree  ^rmmL 


Beabham  t.  Sufbbyisobs  ov  Hihdb  OouHn; 

C541IIM.  888.) 

Cbim% — nei  UMefor  nsgteei  to  ropafr  bfii§e, 

A  emmty  Is  not  liable  for  damages  Buffered  in  oonseqiMBee  fd 

repair  a  ooantj  bridge.* 

AOTION  for  negligence.    The  opinion  states  the  budte.    Jndg* 
ment  for  defendant 

if.  Gh^een,  for  plaintiff  in  error,  cited  Stephens  on  Pleading,  9U 
note;  RuseeU  v.  Men  of  Devon,  2  T.  R  667;  Code  1871,  §  1384; 
Oonstitution,  art  6,  §  20;  art  12,  §  16;  Code  1871,  §§  1863,  2352^ 
2374;  Grant  on  Corporations,  601;  Mayor,  eie^  of  Ljfme  Regis  t. 
Henky,  2  CL  &  Fin.  331;  La  Salle  Co.  v.  Simmons,  5  GUm.  (DL) 
520;  Brown  v.  Jefferson  Co.,  16  Iowa,  341;  Soper  v.  Henry  06.,  2f 
id.  264;  Suiion  v.  Board  of  Police,  41  Miss.  237;  Pike  (Jo.  v.  Hos-^ 
ford,  11  m.  176 ;  Adams  v.  Logan  Co.,  id.  336;  4  Ohio,  513;  10 
Ohio,  159;  Mayor  v.  Bailey,  2  Den.  483  ;  2  DilL  on  Mun.  Corp,  | 
762,  note  2. 

Z>.  P.  Porter,  on  the  same  side,  cited  Ocuniy  Ocmmissioners  t* 
Duckett,  20  Md.  468;  Wilson  v.  Jefferson  Co^  13  Iowa,  181;  Briie 
City  V.  Sehwingle,  22  Penn.  St  384;  Grant  on  Corporations,  283, 


.   •8eetonn|ieeteot,2biiiii<^  IFatthamT.  XemfMrCBSOLtMliiS 
ComUiU  (88  ni.  880,  U  Am.  Bep.  M,  and  note.  68. 


888|1inhMiT. 


OGTOBEB  TERM,  1876.  353 


Bmbham  t.  Saperyison  of  Hinds  Oonntj. 


^Si;  501;  Thayer  v.  Boston,  19  Pick.  511;  Stetson  v.  Ibxon,  19 
Pick.  147,  and  English  cases  therein  cited;  Mayor,  etc,  of  Lyme 
Regis  ▼.  Henley,  2  01.  &  Pin.  331;  Mayor,  etc,  New  York  v.  Furze, 
3  Hill,  618;  Whipple  v.  Waipole,  10  N.  H.  130;  Oommissioners  v. 
Butt,  2  Ohio,  348;  Richardson  v.  Spencer,  6  id.  13;  Goodhe  v.  Oin- 
dnncUi,  4  id.  513;  Rhodes  y.  Cleveland,  10  id.  159;  20  Md.  468; 
Oommissioners  y.  Migheis,  7  Ohio  Si  112;  PotiM  y.  (JommfMumar^ 
Wright,  417. 

FF.  X.  Nugent,  for  defendant  in  error. 

Campbell^  J.  The  plaintiff  in  error  aned  the  defendant  in  error 
to  recoYer  damages  for  the  death  of  her  husband,  produced  by  the 
&lling  of  a  county  bridge  while  he  was  crossing  it  with  his  wagon 
and  team. 

If  a  county  can  be  held  liable  for  damages  suffered  in  consequence 
of  neglect  to  repair  a  county  bridge  in  any  case,  it  should  be  held 
so  in  this.  At  common  law,  a  county  could  not  be  so  held  liable. 
No  statute  makes  it  liable.  The  '' demands,''  '^ accounts"  and 
''  claims  "  contemplated  in  the  statutes  to  be  audited  and  allowed 
by  boards  of  supenrisors,  and  authorized  to  be  sued  on,  if  allowance 
is  refused  by  the  board,  are  manifestly  such  liabilities  of  the  county 
as  are  provided  for  by  some  statute.  A  county  can  haYe  no  liability 
except  as  authorized,  expressly  or  by  necessary  implication,  by  some 
statute.  Counties  are  political  diYisions  of  the  State,  created  for 
couYenienoe.  They  are  not  corporations  with  the  right  to  sue  and 
be  sued  as  an  incident  to  their  being,  but  are  qiMsi  corporations, 
inYcated  by  statutes  with  certain  powers,  and  subject  to  certain  lia- 
bilities, and  can  neither  sue  nor  be  sued,  except  as  authorized  by 
statute.  The  right  to  maintain  a  -suit  like  this  against  a  county  is 
not  only  outside  of  the  contemplation  of  the  statutes,  but  ia 
opposed  by  cYery  consideration  of  sound  policy. 

Judfftuout  sMfwusi* 
Vox.  XZVni  —  46 
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OiTT  OF  VicKSBUBo  Y.  BmnnBBT. 

At  the  croflsing  of  two  sti^eets  In  a  dtj  the  sidewalk  of  one  was  Ato  feet 

perpendicalarlj  above  that  of  the  other,  the  carriage-waTS  being  on  the 

flame  level.    The  higher  sidewalk  was  widened,  and  near  its  onter  edge  two 

.  .-  soffieient  steps  were  placed  leading  into  the  lower  street.    If  one  did  not  tnni 

;;  and  go  down  the  steps,  bat  kept  straight  on,  he  would  walk  off  the  end  of 

,  the  upper  sidewalk,  which  was  anfenoed.     A  lamp  was  nsnallj  kept  lighted 

at  this  point  at  night.     One  night  the  lamp  being  anlighted,  the  plaintiff^ 

who  was  familiar  with  the  locality,  was  on  the  point  of  walking  off  the  end 

of  the  sidewalk  without  thinking,  when,  being  warned  by  a  companion,  he 

•    turned  to  go  down  the  steps,  but  stumbled  over  a  gutter,  fell  on  the  Btppe» 

-  and  wasiigured.    BM,  that  he  was  guiltj  of  such  contributory  negligenoe 

as  would  d.efeat  his  recoverj  from  the  dtj  for  such  injury. 

ACTION  of  negligenoe.    The  opinion  states  the  fsotSi    Jndg. 
ment  for  plaintiff. 

Buck  d  Clarky  for  plaintiff  in  error. 

Shelton  di  Lea^  for  defendant  in  error.  The  qnestion  of  negli- 
gence is  under  the  instructions  in  the  record  left  with  the  jnrj, 
where  it  belongs.  Memphis  Railroad  t.  Whitfield^  44  Miss.  466 ; 
Wharton  on  Negligence^  §  420,  and  oases  cited  in  note. 

Ghalmebs,  J.  The  defendant  in  error  recovered  judgment 
against  the  city  of  Vicksbnrg  in  the  sum  of  one  thousand  dollars, 
on  account  of  injuries  sustained  by  a  fall  which  is  alleged  to  have 
occurred  in  consequence  of  a  defect  in  streets  of  the  city.  The 
accident  happened  at  the  intersection  of  Market  and  First  East 
streets.  These  streets  cross  each  other  at  right  angles;  but  the 
natural  level  of  Market  street,  on  its  western  side,  is  four  or  five 
feet  higher  than  that  of  First  East  street,  so  that  a  person  walk- 
ing along  the  pavement  on  the  western  side  of  Market  street  in  a 
northerly  direction  is  brought  to  an  abrupt  declivity  of  five  feet  in 
depth  upon  his  arrival  at  First  East  street    The  declivity  is  much 
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less,  howevery  a  few  feet  ont  from  the  pavement  toward  the  car- 
riage-way portion  of  Market  street.  Instead,  therefore,  of  con- 
strncting  steps  directly  down  from  the  northern  end  of  the  pave* 
menty  the  city  authorities,  about  ten  years  ago,  caused  the  paye- 
ment  to  be  widened  a  few  feet,  until  its  eastern  edge  reached  out 
to  ground  where  the  descent  was  less,  and  there  constructed  steps 
leading  down  to  the  lower  level  of  First  East  street 

The  advantage  of  the  arrangement  was  that  the  ascending  or 
descending  pedestrian  only  walked  up  or  down  two  steps,  instead 
of  five  or  six,  as  he  would  have  been  compelled  to  do  if  the  steps 
had  been  built  directly  in  front  of  the  northern  end  of  the  pave- 
ment. Its  effect  was  that  the  pedestrian  walked  north  up  to  the 
declivity,  and  then  facing  east,  as  if  about  to  cross  to  the  other 
side  of  Market  street,  took  about  two  paces  east,  then  faced  north 
again  and  walked  down  two  broad  brick  steps  into  First  East 
street 

The  arrangement  was  a  good  one, —  perhaps  the  best  that  could 
have  been  made;  but  it  had  one  serious  defect  No  railing  or 
obstmction  of  any  kind  was  erected  to  prevent  the  wayfarer  from 
walking  or  falling  down  the  steep  declivity  at  the  end  of  the  pave- 
ment, which  he  would  inevitably  do  if  he  continued  north  instead  of 
turning  to  the  east  Of  this  there  was  no  danger  in  the  day  time, 
nor  at  night,  so  long  as  the  lamp  placed  immediately  at  the  spot 
was  kept  burning.  Even  m  the  absence  of  a  light,  there  should 
have  been  no  danger  to  a  man  of  ordinary  prudence,  well  acquainted 
with  the  locality,  unless  the  night  was  so  dark  as  to  prevent  him 
from  perceiving  that  he  had  arrived  at  or  near  the  intersection  of 
the  streets.  The  city  had  a  contract  with  the  gas  company  to  keep 
its  lamps  lit;  but  whether  this  particular  lamp  had  been  lit  on  the 
night  of  the  accident  and  extinguished  by  the  wind,  or  whether  it 
had  been  neglected  by  the  lamp-lighter,  is  uncertain. 

The  defendant  in  error  had  lived  for  six  years  in  the  immediate 
neighborhood,  and  in  sight  of  the  locality,  and  was  consequently 
well  acquainted  with  it  On  the  evening  of  Dec.  24, 1870,  he 
walked  with  a  friend  along  the  west  side  of  Market  street  toward 
this  declivity,  intending  to  cross  First  East  street,  and  ''  was  not 
thinking,"  as  he  says,  of  the  dangerous  character  of  the  place. 
The  lamp  was  not  burning.  He  says:  '*  When  I  got  near  to  the 
abmpt  termination  (of  the  pavement),  my  attention  was  called  to 
it  (by  his  friend),  and  I  then  attempted  to  reach  the  steps;  bat 
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there  was  a  projection  of  the  brickwork  of  the  gutter  there,  and  I 
struck  my  foot  against  it  in  the  dark,  and  fell  do?ni  over  the  steps 
and  the  abrupt  place.  It  is  fully  fiye  feet  (down  to  the  level  of 
First  East  street)  at  the  point  of  the  abrupt  termination  of  the 
pavement,  but  I  did  not  &11  over  three  feet,  as  I  caught  on  the 
steps.''  As  before  remarked,  the  only  defect  in  the  arrangements 
made  by  the  city  for  descending  this  natural  declivity  was  the  fail- 
ure to  erect  a  railing  at  the  termination  of  the  pavement,  in  order 
to  prevent  persons  from  continuing  directly  north,  and  thereby 
precipitating  themselves  below.  In  all  other  respects,  as  testified 
by  various  witnesses,  the  arrangements  were  excellent. 

If  we  could  consider  the  proof  as  showing  that  the  defendant  in 
error  did,  by  reason  of  the  absence  of  such  railing,  and  in  a  moment 
of  forgetfuluess,  walk  or  fall  down  this  abrupt  descent,  the  ques- 
tion presented  would  be  this:  Where  the  municipal  authorities  have 
arranged  a  safe  and  convenient  means  of  avoiding  a  place  naturally 
dangerous,  but  have  omitted  to  fence  off  the  traveller  from  the 
straightforward  and  perilous  path,  will  they  be  responsible  to  a  per* 
son  well  acquainted  with  the  locality  and  with  the  means  which 
have  been  provided  for  escaping  the  danger,  who,  in  a  moment  of 
oblivion,  pursues  the  path  of  peril,  and  sustains  injuries  thereby? 

The  universal  rule  in  this  class  of  oases  is  that  the  injury  moat 
proceed  wholly  and  solely  from  the  defective  highway ;  that  the 
plaintiff  must  be  entirely  free  from  any  negligence  wUch  contrib- 
uted to  the  result,  and  that  the  burden  of  showing  affirmatively 
that  he  exercised  at  least  ordinary  care  and  prudence  is  upon  him. 
Unless  he  establishes  this  he  must  fail,  notwithstanding  he  has 
shown  the  greatest  remissness  on  the  part  of  the  corporate  author- 
ities. Lane  v.  OromHe,  12  Pick.  177 ;  Moore  v.  Aiboty  32  Me.  46  ; 
RuseA  V.  Davenport,  6  Iowa,  443.  It  would  seem  from  this  univera- 
ally  recognized  principle  that  the  interrogatory  propounded  above 
must  be  answered  in  the  negative,  unless  we  can  say  that  moment- 
ary forgetfuluess  is  not  inconsistent  with  ordinary  prudence. 

A  decision  of  the  question  is  not  necessary,  because,  as  we  under* 
stand  the  plaintiff's  own  testimony,  the  abeence  of  the  railing 
(which  was  the  only  fault  of  which  the  city  authorities  were  guilty) 
had  nothmg  to  do  with  the  mjuries  sustamed.  He  says  that  he 
did  not  fall  from  the  abrupt  termination  of  the  pavement  where 
the  descent  was  five  feet,  but  that  he  fell  across  the  steps  where  it 
was  only  three  (other  testimony  shows  it  to  be  less  than  three  at 
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the  steps).  Now,  in  order  to  reach  and  fall  across  the  steps,  he 
must,  before  he  commenced  to  fall,  have  already  faced  east  away 
from  the  unprotected  declivity,  and  in  the  direction  of  the  steps. 
If  he  had  fidlen  over  the  precipitous  descent,  he  would  have  fallen 
due  north.  As  it  was,  he  fell  east,  or  north-east  This  is  rendered 
certain  by  his  statement  that  he  attempted  to  reach  the  steps,  but 
struck  his  foot  against  a  projection  of  the  brickwork  of  the  gutter, 
''  and  fell  down  over  the  steps."  His  fall,  then,  was  produced,  not 
by  the  absence  of  a  railing,  but  by  his  stumbling  over  the  gutter ; 
and  he  fell,  not  down  the  precipice  which  the  city  had  failed  to 
guard,  but  over  the  broad  and  conyenient  steps  which  it  had  pro- 
Tided  for  making  a  safe  descent.  All  the  witnesses  testify  that 
these  steps  were  well  built,  of  convenient  and  easy  access,  in  no 
wise  obstructed  by  the  small  gutter  that  ran  through  the  pavement 
for  the  purpose  of  draining  it,  just  between  the  original  and  the 
widened  portions  of  it.  No  witness,  save  the  defendant  in  error, 
speaks  of  any  projection  in  the  brickwork  of  this  gutter.  We 
conclude,  therefore,  that  the  fall  proceeded  in  no  manner  from  the 
absence  of  a  railing,  but  from  some  clumsiness  on  the  part  of  the 
defendant  in  error  in  stepping  across  that  portion  of  the  pavement 
which  lacked  nothing  to  render  it  reasonably  safe  for  people  of 
ordinary  prudence. 

Municipal  corporations  are  not  liable  for  every  accident  that  may 
happen  in  their  streets.  They  are  not  insurers  of  the  safety  of 
those  who  use  them.  Their  duty  is  discharged  when  they  have 
made  them  reasonably  safe  for  people  of  ordinary  prudence  ;  nor 
are  they  required  to  furnish  the  best  possible  method  of  passing 
around  natural  obstacles.  Especially  will  those  be  estopped  from 
complaining  who,  well  knowing  the  means  which  have  been  pro- 
vided for  avoiding  danger,  have  sustained  injuries  in  consequence 
of  their  own  neglect  to  avail  themselves  of  them.  2  Dill,  on 
Man.  Gorp.  (2d  ed.)  917,  and  cases  cited  in  note  1 ;  Raffmand  v. 
lawM,  6  Onsh.  524. 

Judgment  rwersed  and  cause  remanded. 
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Hablow  t.  St.  Louis  Mutital  lawn  broinuvoB  Oompavt. 

L^  Imurampe — §uU  to  remind  conirad  and  recofter  premmmi  pmUL. 

'A  polief  of  life  insnimiice  stipulated  that  default  in  the  payment  of  any  of  the 
annual  pTeminms  to  beoome  due  after  the.  first  two  should  not  work  a  for- 
feiture of  the  pollcyi  but  that  the  amount  insured  should  be  then  commuted 
or  reduced  to  the  sum  of  the  annual  premiums  paid.    The  insured  brought 

.  suit  to  have  the  contract  declared  rescinded,  and  to  obtain  a  decree  against 
the  insurance  company  for  the  sums  which  he  paid  as  premiums,  upon  the 
ground  that  the  company  asserted  that  the  policy  was  forfeited  by  his  fail- 
ure to  pay,  and  declined  to  issue  a  **  paid-up  policy  "  equal  to  the  sum  of 
the  soTend  annual  premiums  paid.  HM,  that  such  suit  could  not  be  main- 
tained, where  the  only  obligation  imported  by  the  terms  of  the  poli<7  was 

:  to  psj  within  ninety  days  after  due  notice  and  proof  of  the  death  of  the 
assured.* 

BILL  to  rescind  life  insaranoe  contract  and  recover  premioms. 
A.  M.  Harlow  filed  this  bill  against  the  St.  Loais  Mutual  IdfiB 
Insurance  Company^  a  corporation  of  the  State  of  Missouri^  allegin|^ 
that,  on  Aug.  14,  1868,  he  took  a  policy  of  life  insurance  from 
defendant,  whereby  said  company,  in  consideration  of  an  annual 
premium  of  $188.20, — ^paid  on  or  before  August  14,  as  follows:  An 
annual  premium-note  of  $61,  and  quarterly  premium-notes  of 
$31.80  each, — agreed  with  the  complainant,  his  representatives  and 
assigns*  for  the  use  of  B.  F.  Harlow,  trustee,  within  ninety  days 
after  due  notice  and  proof  of  the  complainant's  death,  to  pay  the 
sum  of  $5,000,  deducting  the  balance  of  annual  premiums  unpaid, 
if  any,  and  all  notes  taken  for  premiums  unpaid  at  the  time.  The 
bill  set  out  the  condition  stated  in  the  opinion,  and  further  alleged 
that  the  complainant  paid  the  premiums  up  to  1872,  amounting 
to  the  sum  of  $636 ;  when  he  stopped  paying,  and  demanded  a 
paid-up  policy,  which  the  company  declined  to  give,  on  the  ground 
that  he  had  forfeited  his  policy  by  the  non-payment  in  advance  ot 
the  interest  due  on  his  notes  in  the  hands  of  the  company.  The 
prayer  was  for  a  rescission  and  a  discovery  and  account,  eta  A 
demurrer  to  the  bill  was  sustained,  and  oomplainant  appealed. 

•8eeJf0OaBT.I>hafiiKJfiitIV«IiM.  Ob.  (»W.  Va.SST    .^  Am.  Sep.  M. 
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Nugent  d  Me  Willie,  for  appoUant. 

•I ' . 
Harris  dt  Oeorge^  for  appellee. 

Oampbell,  J.  This  bill  is  not  maintainable^  whether  by  itir 
terms  the  policy  is  non-forfeitable  or  not  The  sole  object  of  the 
bill  is  to  recover  the  sams  the  appellant  has  paid  the  appellee  as 
premiums  on  the  policy  of  insurance.  The  prayer  of  the  bill  for  a 
rescission  of  the  contract  of  insurance  is  merely  as  a  means  to  that 
end.  The  aid  of  a  court  is  not  needed  to  put  an  end  to  the  con* 
tract.  The  appellee  claims  that  it  was  terminated  by  the  failure  iA 
the  appellant  to  pay  in  advance  the  interest  on  his  notes  held  by 
the  appellee.  The  appellant  claims  that,  by  the  terms  of  the  policy, 
he  is  entitled  to  a  '^ paid-up  policy''  equal  to  the  sum  of  his  sev- 
eral  annual  premiums  paid ;  and  because  this  is  denied  by  the 
appellee,  who  asserts  that  the  policy  has  been  forfeited,  the  appelr 
lant  asserts  a  right  to  have  the  contract  rescinded,  and  to  obtain  a 
decree  against  the  appellee  for  what  may  be  found  due  upon  an 
account  taken. 

If  it  be  true,  as  averred  by  the  appellant,  that  the  policy  has  not 
been  forfeited,  but  is  now  '^  alive  "  and  in  full  force,  an  action  will  lie 
upon  it  when  the  contingency  mentioned  in  it  shall  occur  and 
default  inpayment  shall  be  made  by  the  appellee.  The  stipulation 
of  the  policy  is  that  default  in  the  payment  of  any  of  the  annual  pre- 
miums to  become  due  after  payment  of  the  two  annual  preiliiums  next 
due  and  payable  after  the  date  of  the  policy  shall  not  work  a  for- 
feiture of  the  policy,  '^  but  the  sum  of  $5,000,  the  amount  insured, 
shall  be  then  commuted  or  reduced  to  the  sum  of  the  annual  pr&> 
miums  paid. "  There  is  no  agreement  to  issue  to  the  assured  k 
^'  paid-up  policy "  in  lieu  of  the  former.  The  provision  of  the 
fint  condition  in  the  policy  is  that  non-payment  of  any  annual  pre- 
mium, after  the  first  two  becoming  due  after  the  issuance  of  the 
policy  shall  have  been  duly  paid,  shall  work  such  a  change  in  the 
policy  that  the  sum  of  $5,000  shall  be  ipso  facto  reduced  to  the 
sum  of  the  annual  premiums  paid.  It  the  policy  is  still  in  force 
by  virtue  of  its  first  condiiion,  notwithstanding  default  h^  the 
appellant  in  payment  of  any  annual  premium  after  the  first  two 
which  became  due  next  after  the  date  of  the  policy  had  been  paid, 
the  only  obligation  its  terms  import  is  to  pay  ''the  sum  of  the 
annual  premiums  paid''  within  ninety  days  after  due  notice  and 
^root  of  the  death  of  said  assured. 
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The  appellant  is  not  entitled  to  recover  the  premiums  he  has 
paid,  because  the  risk  was  borne  by  the  appellee  and  the  premiums 
were  earned.  He  cannot  treat  the  contract  as  rescinded  and  aban- 
doned by  the  appellee,  because  it  has  not  refused  or  failed  to  do 
njij  thing  it  is  required  by  its  contract  to  do.  Its  denial  of  liabil- 
ity to  pay,  on  the  death  of  the  appellant,  the  sum  of  the  annual 
premiums  paid,  is  the  mere  expression  of  an  opinion  as  to  its  futare 
action,  and  is  not  the  legitimate  subject  of  present  litigation  and 
decision.  '^  Sufficient  unto  the  day  is  the  evil  thereof."  When 
the  sad  contingency  provided  for  in  the  policy  shall  have  happened, 
there  may  be  a  prompt  recognition  by  the  appellee  of  the  correct- 
ness of  the  theory  on  which  this  bill  is  framed,  and  ready  com- 
pliance with  the  terms  of  the  policy  as  construed  by  the  appellant 

If  the  policy  required  the  performance  of  any  act  by  the  appel- 
lee which  it  refused  to  do,  and  thereby  abandoned  its  contract  en- 
titling the  appellant  to  treat  it  as  rescinded  by  the  appellee,  the 
appellant  might  reooTer ;  but  the  bill  does  not  present  such  a  case. 

Decree  affirmed. 


Gbeeit  t.  Ibyiko. 

(SiMias.  4B0.) 

Deed — wnrrdf^y  — Mi0fi9fi  —  paramount  SkUeHUe  —  mStdlamd'^oo&upatiom 

of  pari, 

A  grant  of  land  by  the  State,  while  holding  the  parmmoont  title,  is  sach  boa- 
tile  MBertion  of  sach  title  as  JaBtiftes  persons  in  possession  under  defeetiv* 
titles  in  treating  it  as  an  eviction,  abandoning  possession,  and  suing  their 
covenantors. 

Aetnal  occapancj  of  a  part  of  an  entire  tract  of  wUd  land  described  in  a  deed 
is  oonstmetive  occupation  of  the  whole,  but  ouster  from  such  actual  ooca- 
pancy  is  not  eviction  from  the  constructive  possession  of  the  reat 

A  CTION  on  covenant  of  warranty.    The  opinion  states  the  facta. 

SheUen  A  Shelton,  for  plaintiff  in  error. 

Harris  A  Oeorge^  for  defendant  in  error. 

Ohaucbbs,  J.  John  P.  Irring  brought  this  snit  against  Joshua 
Oreen  upon  a  covenant  of  general  warranty,  contained  in  the  deed 
oy  which  Oreen  had  conveyed  two  thousand  and  fifty  acres  of  land 
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situated  in  Attala  county  to  Anderson  and  Irving,  by  whom  it  had 
been  oonyeyed  to  the  plaintiff.  He  had  judgment  in  the  court 
below  for  the  purchase-money  and  interest ;  from  which  Oreen 
brought  up  the  case,  and  assigns  for  error  that  the  judgment  should 
not  have  been  for  the  whole  amount  of  the  purchase-money,  but 
only  for  so  much  of  it  as  constituted  the  consideration  of  one  hun- 
dred and  sixty  acres,  from  which  portion  alone  the  plaintiff  had 
been  eyicted  by  title  paramount. 

The  history  of  the  transaction  is  as  follows:  The  land  is  a 
part  of  the  five  hundred  thousand  acres  of  swamp  and  over- 
flowed land  donated  by  Oongress  to  the  State  in  1850  for 
internal  improvement  purposes.  A  patent  thereto  was  issued 
by  the  State  to  Oreen  in  1853;  and  he  subsequently  conveyed, 
under  covenant  of  general  warranty,  to  Anderson  and  Irving, 
who  conveyed  to  the  plaintiff,  John  P.  Irving.  Subsequently 
one  Clements  obtained  a  patent  from  the  State  to  one  quarter- 
section  of  it,  and  brought  ejectment  therefor  against  Irving. 
The  case  came  to  this  court,  where  it  was  held  that  Green's 
patent  was  void  and  Clements'  valid.  ClemefitsY.  Anderson^  ^6 
Miss.  581.  Oreen  had  been  called  in  warranty  by  Irving,  or  had 
been  notified  of  the  pendency  of  the  suit,  and  had  employed  coun- 
sel to  defend  it  both  in  the  Circuit  and  Supreme  Courts.  The  effect 
of  the  decision  rendered  here  was  to  declare  Green's  title  invalid  to 
the  whole  tract,  though  only  a  small  part  of  it  was  actually  in- 
volved in  that  litigation.  Thereupon  Irving,  having  been  formally 
evicted  from  the  quarter-section  recovered  by  Clements,  abandoned 
the  whole  tract,  and  brought  this  suit  for  the  purchase-money  and 
his  costs  in  the  former  litigation.  It  is  conceded,  as  before  remarked, 
that  he  is  entitled  to  judgment  for  the  purchase-money  of  the  por- 
tion from  which  he  was  evicted,  and  for  the  costs  of  defending  that 
suit.  The  question  is  as  to  his  right  to  recover  any  thing  beyond 
that  amount  An  attempt  was  made  to  show  that  by  understanding 
between  the  parties  it  was  impliedly  conceded  or  agreed  that  the 
litigation  over  the  quarter-section  should  be  accepted  as  decisive  of 
the  whole,  and  that,  therefore,  the  abandonment  of  the  entire  tract 
by  Irving  was  sanctioned  or  acquiesced  in  by  Green,  because,  as 
alleged,  when  the  latter  was  called  upon  to  refund  the  purchase- 
money  with  interest,  he  objected  only  to  the  payment  of  interest, 
thereby  acknowledging  a  liability  for  and  willingness  to  pay  the 
principal.  We  think  the  testimony  establishes  that  the  demand 
Vol.  XXVIII  —  46 
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made  npon  him  was  for  the  entire  purchase-money,  and  not  alone 
for  that  portion  of  it  which  had  been  received  as  the  price  of  the 
quarter-section,  as  is  contended  by  him;  but  it  is,  we  think,  equally 
manifest  that  he  understood  it  to  be  for  the  latter  alone;  and  under 
these  circumstances  he  cannot  be  held  to  have  waived  any  legal 
defenses  he  may  have  had  to  a  suit  for  the  whole  amount  There 
is  no  pretense  of  an  assent  on  his  part  to  an  entire  abandonment  of 
the  land  other  than  that  attempt  to  be  drawn  from  this  negotiation 
about  refunding  the  purchase-money.  It  is  argued,  however,  that 
the  eviction  from  the  quarter-section  was  an  eviction  from  the 
whole,  because  the  land  was  all  wild  and  unoccupied  woodland, 
except  a  small  inclosure  on  the  quarter-section;  and  that  if  an 
occupation  of  all  the  land  embraced  in  the  deed  was  effected  by  an 
oooupation  of  this  portion,  so  an  eviction  from  the  whole  must  be 
produced  by  an  eviction  from  this  occupied  part 

It  is  well  settled  that  actual  occupation  of  a  portion  is  legal  occu- 
pation of  all  the  land  embraced  in  a  deed,  provided  it  be  an 
unbroken  contiguous  tract  Does  it,  therefore,  follow  that  eviction 
from  the  portion  occupied  is  eviction  from  the  whole  P  Manifestly 
not  The  portion  from  which  the  eviction  has  been  suffered  may 
be  the  only  portion  to  which  the  title  is  defective,  or,  if  the  same 
defect  exists  as  to  all,  the  true  owner  may  never  claim  the  remain- 
der. There  having  been,  then,  no  legal  eviction  from  any  portion 
of  the  land  save  from  the  quarter-section,  is  there  any  principle  of 
law,  or  are  there  any  circumstances  in  the  case,  which  will  uphold 
a  recovery  from  the  covenantor  of  any  thing  more  than  the  price  of 
that  portion  from  which  the  covenantee  was  actually  evicted  ?  In 
this  inquiry  it  will  be  borne  in  mind  that  there  were  no  special  cove- 
nants in  the  deed,  either  of  seizin  or  of  right  to  convey,  or  against 
incumbrances.  There  were,  in  short,  no  covenants  except  the  general 
covenant  of  warranty  of  title,  which  basin  our  State  become  to  so 
great  an  extent  the  only  covenant  usually  inserted  in  conveyances 
of  land,  that  we  have  almost  lost  sight  of  the  importance  under 
some  circumstances  of  the  special  covenants  referred  to.  The  same 
thing  seems  to  be  common  in  other  States,  since  the  great  Georgia 
jurist,  Lumpkin,  iremarked,  in  Leary  v.  Durham,  4  Ghk  593,  Ml, 
that,  in  the  course  of  an  active  practice  of  more  than  a  qaarter 
of  a  century,  he  had  never  seen  a  deed  with  the  special  oovenanti 
usually  found  in  conveyances  in  England  and  the  more  northern 
States  of  the  Union. 
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TToder  this  covenant  it  was  long  held,  and  is  perhaps  still  held, 
in  Bnglandy  that  no  reoovery  of  the  purchase-money  could  be  had 
unless  there  had  been  actual  eviction  or  ouster  under  title  para- 
mount ;  and  in  the  earlier  cases  it  was  considered  that  this  eviction 
must  be  by  judicial  process,  though  it  is  believed  that  the  require- 
ment of  judicial  proceedings  has  not  existed  even  in  England  for 
many  years.  Foster  v.  Piersan,  4  T.  R.  617.  Since  the  case  of  Ham' 
iUon  Y.Outis,  4  Mass.  849, 352,  it  has  been  quite  universally  held  in 
this  country  that  no  eviction  by  legal  process  was  necessary  ;  and 
Bawle  in  his  excellent  work  on  Covenants  for  Title,  2^2,  remarks 
that  no  class  of  cases  entitled  to  rank  as  authority  can  now  be  found 
to  the  contrary. 

In  consonance  with,  and  in  furtherance  of  this  doctrine,  it  is  now 
settled  that  the  covenantee  may  yield  to  an  outstanding  paramount 
title  when  called  upon  to  do  so,  without  waiting  to  be  sued  ;  and 
in  most  of  the  States  he  is  permitted  to  buy  in  an  outstanding 
paramount  title  without  eviction  or  duster,  though  in  this  State  it 
is  held  that,  while  in  such  case  he  may  maintain  assumpsit  for  the 
money  expended  in  the  purchase  of  the  outstanding  title,  he  can- 
not sue  in  covenant  for  a  breach  of  warranty.  Kirkpatriek  v. 
Miller,  50  Miss.  521. 

It  may  be  laid  down,  however,  as  a  rule  without  exception,  so 
fiur  as  we  have  been  able  to  find,  that,  to  authorize  a  suit  by  the 
covenantee  against  the  covenantor  for  breach  of  a  general  warranty 
of  title,  there  must  have  been  some  hostile  assertion  of  the  para- 
mount title  to  which  possession  was  yielded,  or  which  was  bought 
in.  It  is  not  necessary  that  a  suit  shall  have  been  instituted,  or 
perhaps  even  threatened,  but  it  is  essential  that  the  true  owner 
shall  have  given  notice  in  some  way  of  his  intention  to  assert 
his  claim.  The  covenantee  cannot,  merely  because  he  has  ascer- 
tained that  some  other  person  holds  a  title  superior  to  his  own, 
abandon  that  possession  which  he  received  from  the  covenantor, 
and  demand  a  return  of  the  purchase-money.  It  is  not  sufficient 
that  he  shall  be  satisfied  that  the  outstanding  title  is  the  true  one, 
and  if  asserted  cannot  be  resisted  ;  because,  in  point  of  fact,  it  may 
never  be  asserted,  or,  if  asserted  in  the  future,  the  flow  of  time 
may  have  so  ripened  his  possession  that  he  can  successfully  combat 
it.  Good  faith,  therefore,  to  his  vendor,  requires  that  he  shall  stand 
his  ground  until  in  some  way  he  is  called  upon  to  surrender.  This 
principle,  as  a  general  proposition,  will  not  be  denied,  since  it  is 
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believed  that  no  case  can  be  found  to  the  contrarj  where  the  point 
was  distinctly  raised.  We  will  not  cite  authorities  in  support  of  it, 
except  to  say  that  the  principle  is  asserted  and  some  of  the  cases 
collated  in  Bawle  on  Covenants  for  Title,  249  et  seq.,  and  a  larger 
number  will  be  found  under  the  general  title  ''  Ooyenants/'  subdi- 
vision ''  General  Warranty/*  4  Abbott's  U.  S.  Dig.  (N.  S.)  264 
et  seq. 

The  circumstances  relied  on  to  take  this  case  out  of  the  opera- 
tion of  the  rule,  besides  those  already  referred  to,  are  to  be  derived, 
if  at  all,  from  the  following  facts :  As  soon  as  the  decision  by  this 
court,  which  made  apparent  the  invalidity  of  Oi*een's  patent,  and 
showed  the  title  to  be  in  the  State,  was  rendered,  the  plain- 
tiff, as  testified  by  himself,  abandoned  the  land,  by  ceasing  to  pay 
taxes  on  it,  or  to  give  himself  any  further  concern  about  it.  Apart 
from  the  cessation  in  the  payment  of  taxes,  this  abandonment  must 
have  been  purely  mental,  since  after  the  eviction  from  the  Clements 
quarter  there  was  no  tangible  possession  to  be  abandoned.  There 
was  at  the  time  of  this  mental  abandonment  and  cessation  of  tax 
paying  no  one  claiming  any  outstanding  paper  title  to  any  portion 
of  the  land  save  the  State ;  but  before  the  institution  of  this  suit 
the  greater  part  of  it  had  been  entered  by  other  parties,  who  had 
received  patents  therefor.  It  is  not  shown  by  the  record  that  any 
of  these  patentees  ever  gave  token  in  any  manner  of  a  desire  or  in- 
tention to  take  possession,  or  ever  made  any  demand  therefor,  or 
asserted  a  right  thereto  in  any  manner,  save  by  the  entry  at  the 
secretary  of  State's  office  and  by  the  recording  of  their  patents. 

It  is  argued  that  a  different  rule  as  to  ouster  will  obtain  where 
the  State  is  the  paramount  owner,  from  that  which  exists  in  case 
of  a  priyate  person  ;  because  the  State  is  always  constructively  in 
possession  of  her  lands,  and  intruders  thereon  are  trespassers.  The 
rule,  wc  think,  may  be  different  in  States  which  have  not  subjected 
themselves  to  the  operation  of  the  statute  of  limitations  ;  but  in- 
asmuch as  against  the  State  of  Mississippi  a  perfect  title  may  be 
acquired  by  lapse  of  time,  so  that  a  mere  trespasser,  by  an  occupa- 
tion of  the  public  domain  sufficiently  prolonged  to  toll  the  right  of 
entry,  will  defeat  the  State's  title,  we  can  see  no  prindple  upon 
which  to  rest  the  distinction  here.  While  it  is  tme  that  the  Btate 
is  always  constructively  in  possession  pf  its  land,  it  is  also  tma 
with  regard  to  private  persons  that  possession  coustnictively  followa 
the  true  title. 
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It  waB  held  in  Olenn  t.  Thistle,  23  Miss.  42,  that  a  party  in  pos- 
session of  land  belonging  to  the  United  States,  ander  an  invalid 
deed,  might  volnntarily  abandon  it  withoat  eviction  or  hostile  de- 
mand, and  maintain  sait  against  his  covenantor  as  npon  a  legal 
eviction  or  onstor ;  and  this,  we  may  remark,  is  the  only  case  we 
have  been  able  to  find  where  the  right  of  the  covenantee  to  main- 
tain an  action  was  sustained  without  proof  of  some  assertion  of 
paramount  title  by  the  true  owner.  The  decision  was  rested  upon 
the  ground  that  the  United  States  government  was  not  compelled 
to'resort  to  the  courts  for  the  dispossession  of  intruders  upon  her 
lands ;  but,  under  the  acts  of  Congress  of  1807  and  1833,  the  presi- 
dent might  direct  the  marshal  to  eject  intruders  therefrom,  and, 
if  necessary  therefor,  might  furnish  him  with  a  military  forca  It 
is  to  be  observed,  also,  that  the  United  States  is  not  bound  by  stat- 
utes of  limitation.  We  conclude,  therefore,  that  a  covenantee  can 
no  more  maintain  a  suit  against  his  covenantor,  where  he  has 
abandoned  in  deference  to  a  paramount  title  residing  in  the  State, 
which  has  not  been  hostilely  asserted,  than  where  the  owner  of  the 
true  title  is  a  private  individual.  Potion  v.  MeFarlane,  3  Penn. 
419. 

Did  the  issuance  of  patents  by  the  State  to  other  persons  con- 
stitute such  hostile  assertion  as  justified  the  abandonment  f  It 
will  be  observed  that,  according  to  the  plaintiffs  own  statement, 
his  abandonment  preceded  the  issuance  of  the  patents,  and  there- 
fore cannot  be  said  to  have  been  caused  by  it ;  but  inasmuch  as  his 
abandonment  was  rather  mental  than  actual,  and  as  the  patents 
were  issued  before  the  bringing  of  this  suit,  we  have  thought  proper 
to  consider  the  question.  If  he  might  not  yield  without  demand 
to  the  title  of  the  State,  it  is  impossible  to  see  how  his  condition 
is  altered  by  the  mere  sale  by  the  State  to  a  third  person,  unless  such 
third  person  notifies  him  in  some  way  of  his  intention  to  assert  the 
title.  The  dealings  between  the  State  and  her  patentee  are,  as  to 
him.  res  inter  cUios  acta,  by  which  he  is  in  no  manner  affected,  as 
was  declared  in  a  case  to  be  presently  cited.  If  I  may  not  abandon^ 
because  I  ascertain  that  a  citiasen  of  New  York  is  the  true  owner 
of  the  land  which  has  been  sold  me,  it  is  impossible  to  see  how  I 
acquire  a  right  to  do  so  because  my  neighbor  has  purchased  this 
title,  unless  in  some  manner  my  neighbor  signifies  an  intention  to 
assert  his  newly-acquired  rights.  It  may  be  said,  however,  that 
althongh  these  principles  are  correct  as  apphcable  to  land  which  is 
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sasoeptible  of  actual  occupation,  a  different  rule  should  prevail  as 
to  wild  lands ;  that,  as  to  these,  no  length  of  constructive  posses- 
sion will  ripen  an  imperfect  into  a  perfect  title  ;  that,  inasmuch  as 
the  owner  of  the  defective  title  is  not  in  possession,  it  should  not 
be  deemed  essential  that  the  true  owner  should  make  an;  demand 
upon  him,  or  that  the  true  owner  should  be  required  to  signify  his  * 
ilssertion  of  title  by  taking  possession  of  a  wilderness,  or  by  bring- 
ing suit  against  a  party  who  is  not  interfering  with  his  rights. 

These  considerations  seem  cogent  and  persuasive,  and  we  confess 
that  we  have  found  it  difficult  to  resist  them.  It  will  be  found, 
however,  that  to  yield  to  them  will  be  to  do  violence  to  the  imme- 
morial principles  underlying  and  governing  the  covenant  of  war- 
ranty of  title,  and  practically  to  abolish  the  distinction  between 
that  covenant  and  those  of  seizin  and  of  right  to  convey.  These 
latter  covenants  are  personal,  in  presentiy  and  do  not  run  with  the 
land.  They  are  broken  as  soon  as  made,  if  the  covenantor  is  not 
seized  according  to  their  stipulations  ;  and  suit  may  be  at  onoe 
instituted  for  the  breach.  The  covenants  of  warranty  of  title  and 
for  quiet  enjoyment,  on  the  contrary,  necessarily  operate  in  fuiuro^ 
and  are  never  broken  as  soon  as  made,  except  when,  at  the  date  of 
the  conveyance,  the  premises  are  in  the  actual  adverse  possession  of 
the  true  owner.  Thus  it  was  held  in  an  elaborately  considered  case 
in  Illinois,  that  where  the  covenantee  was  unable  to  obtain  posses- 
sion by  ejectment  in  consequence  of  a  broken  link  in  his  chain  of 
title,  he  could  not  maintain  an  action  against  his  covenantor, 
because  the  parties  in  possession  of  the  land  were  intruders,  and 
not  the  true  owners,  and  it  was  said  that,  before  he  could  sustain 
his  suit,  he  must  show  that  his  enjoyment  had  been  prevented  by 
the  holder  of  the  paramount  title,  —  there  must  be  a  concurrence 
of  disturbance  and  of  paramount  title.  Beebe  v.  Sfcariwaui  8 
Gilm.  162. 

The  obligation  in  a  general  warranty  of  title  is  not  that  tha 
covenantor  is  the  true  owner,  or  that  he  is  seized  in  fee  with  right 
to  convey,  but  that  he  will  defend  and  protect  the  covenantee 
agamst  the  rightful  claims  of  all  persons  thereafter  asserted.  If 
the  true  owner  is  in  actual  possession  at  the  time,  there  is  eo  tnstanii, 
a  breach  of  the  covenant,  because  there  is  an  instantaneous  asser- 
tion by  him  of  his  title  paramount ;  but  if  he  is  not  in  possession^ 
there  must  be,  in  some  manner,  an  assertion  or  demand  on  his  part 
before  there  can  be  said  to  be  a  bveach  of  the  oovenants  entered 
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into  by  him  who  assnmed  to  convey  an  adverse  title.  The  neoea- 
aity  for  some  alteration,  actnal  or  threatened,  in  the  position  of  the 
covenantee,  before  he  can  assign  a  breach,  springs  out  of  the/uiur$  . 
character  of  the  covenant,  and  is  equally  essential  whether  the 
lands  conveyed  be  habitable  or  a  wilderness.  In  neither  event  can 
the  vendee  be  allowed  to  say,  I*  have  discovered  an  ojatstanding 
paramount  title,  and,  although  I  have  not  been  threatened  by  it,  I 
abandon  all  claim  to  the  land,  and  demand  damages  for  a  broken 
covenant 

Another  reason,  more  technical,  but  perhaps  not  less  satisfac- 
tory, exists  for  requiring  some  hostile  assertion  of  the  paramount 
title  to  wild  lands  before  the  vendee  can  maintain  suit  upon  the 
covenant  of  general  warranty.  By  the  deed  which  he  receives  he 
is  vested  with  the  possession  of  his  vendor.  In  England,  where 
Hvery  of  seisin  was  anciently  required  to  convey  possession,  this 
effect  was  accomplished  by  deed  of  bargain  and  sale,  by  virtue  of 
the  statute  of  uses,  which  drew  the  possession  to  the  use.  When- 
ever^ therefore,  actual  possession  upon  the  part  of  the  vendee  was 
necessary  to  enable  him  to  assert  any  right  against  the  vendor,  the  lat- 
ter was  estopped  to  deny  that  such  possession  had  been  conveyed. 
It  was  upon  this  principle  that  Judge  Suffin  held,  in  Orist  v. 
Hodgds^  8  Dev.  198,  200,  that  a  vendee  who  had  been  prevented 
from  taking  possession  by  an  adverse  holding  by  the  true  o?nier  at 
the  date  of  the  conveyance  might  maintain  an  action  upon  the 
covenant  of  warranty.  Fully  recognizing  the  doctrine  that  there 
must  be  an  actual  or  constructive  ouster,  he  declared  that  in  such 
a  case,  as  between  grantor  and  grantee,  the  law  would  presume  a 
momentary  possession  by  and  an  instantaneous  ouster  of  the  vendee, 
for  the  purpose  of  enabling  him  to  bring  his  suit ;  and  this  reason- 
ing is  highly  commended  by  Bawle.  Bawle  on  Oovenants  for  Title 
(4th  ed.)^  1M«  If  the  law  in  the  interests  of  the  vendee  presume  a 
possession  and  ouster  where  the  premises  are  in  the  actual  posses- 
sion of  the  true  owner,  aforHort,  in  the  case  of  wild  lands,  will  it, 
lor  the  protection  of  the  vendor,  require  a  constructive  ouster  from 
tliis  presumed  possession  by  hostile  assertion  of  the  paramount  title 
before  rait  can  be  instituted  upon  the  covenant?  We  are  not  com- 
pelled in  this  State  to  resort  to  the  statute  of  uses,  because  by  our 
law  livery  of  seisin  was  never  required,  and  the  possession  passes 
with  tiie  deed.  Oode  of  1867,  oh.  36,  §  1,  art  1 ;  Code  of  1871,  § 
8S94. 
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We  have  not  been  referred  by  counsel  to  any  case  which  annonnoes 
a  different  doctrine  on  the  subject  under  consideration  where  wild 
lands  are  involved  from  that  which  obtains  in  other  cases,  nor  have 
our  own  researches  disclosed  one.  We  have  found  several  where 
the  doctrine  here  announced  is  declared,  though  not  always,  per- 
haps, upon  the  same  train  of  reasoning. 

In  sil  John  v.  Palmer,  5  Hill,  599,  the  land  was  wild.  There 
was  a  mortgage  outstanding  which  was  superior  to  the  title  con- 
veyed. The  mortgagee  foreclosed,  making  the  vendee  under  the 
subordinate  conveyance  a  party.  There  was  no  actual  eviction  or 
ouster;  but  it  was  held  that  the  covenantee  under  the  subordinate 
title  might  maintain  an  action  against  his  covenantor  to  recover 
the  purchase-money,  because  he  had  been  made  a  party  to  the  pro- 
ceedings for  foreclosure,  and  thereby  the  paramount  title  had  been 
asserted  against  him.  It  was  admitted  tiiat  if  this  had  not  been 
done  his  action  could  not  have  been  sustained,  although  the  land 
was  wild,  and  he  had  never  had  any  actual  possession  to  sor^ 
render. 

In  Moore  v.  Vail,  17  111.  185,  the  premises  were  unoccupied,  and 
■D  remained  for  many  years,  until  at  length  the  true  owner  entered* 
A  vendee  under  an  imperfect  title  at  once  brought  suit  against  his 
vendor,  who  had  conveyed  with  general  covenant  of  warranty. 
The  statute  of  limitations  was  iset  up  as  a  defense,  upon  the  ground 
that  the  breach  occurred  when  the  conveyance  was  executed,  and 
that  the  statutory  period  of  limitation  had  intervened  before  suit 
brought.  It  was  held  that  this  was  not  well  pleaded ;  that  the 
covenantee's  right  to  sue  had  accrued  only  at  the  time  when  the 
true  owner  entered. 

In  OfreenvauU  v.  Davis,  4  Hill,  643,  the  premises  were  nnooca- 
pied,  but  yet  it  was  held  that  the  covenantee  under  ihe  imperfect 
title  only  obtained  his  right  to  suit  against  his  covenantor  by  a  sub- 
sequent entry  by  the  true  owner. 

In  Loomis  v.  Bedel,  11  N.  H.  74,  82,  Tillotson  and  Bastman,  ten- 
ants m  common,  were  the  true  owners  of  the  land,  which  was  a 
wildemes&  Stephenson  held  a  deed  from  another  claimant  No 
one  was  in  possession.  Tillotson  died,  and  hia  administFator,  by 
order  of  the  proper  court,  sold  at  public  auction  the  interest  of  his 
intestate  in  the  lands.  Stephenson  attended  the  sale,  and  booj^t 
in  this  interest  About  the  same  time  Eastman,  the  other  joint 
owner  of  the  true  title,  sold  to  a  stranger    Thereupon  Stephenson 
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bioaght  his  action  against  his  covenantor  as  npon  an  eviction  from 
the  whole.  It  was  held  that  his  snit  could  be  maintained  as  npon 
an  eviction  from  the  undivided  moiety  which  had  belonged  to  Tilr* 
lotsouy  because  the  obtaining  by  the  latter's  administrator  of  leave 
to  sell  was  an  assertion  of  his  intestate's  title,  and  Stephenson  had 
the  right  to  attend  the  sale  and  buy  it  in;  but  that  as  to  Eastman's 
portion  he  could  not  recover,  it  not  being  shown  that  Eastman  oi 
his  vendee  had  taken  any  steps  to  assert  his  title;  and  it  was  said 
that  the  bare  fact  that  Eastman  had  sold  to  another  was  not  such 
hostile  assertion  of  his  title  as  warranted  an  abandonment  by 
Stephenson,  or  a  suit  against  his  covenantor.  This  case  seems  quite 
decisive  of  the  one  at  bar,  holding,  as  it  does,  that  eveh  as  to  wild 
lands  the  right  to  sue  upon  the  covenants  can  only  be  maintained 
where  there  is  an  actual  and  hostile  assertion  of  the  paramount  title, 
and  that  a  conveyance  by  the  true  owner  to  a  stranger  does  not  con-^ 
stitnte  such  assertion. 

We  conclude,  therefore,  npon  reason  and  authority,  that  the 
recovery  by  the  appellee  in  the  case  at  bar  of  any  thing  more  than 
the  purchase-money  of  the  quarter-section  from  which  he  was 
evicted,  with  interest  thereon  and  the  costs  of  defending  the  former 
suit,  was  unwarranted  by  the  facts  proved.  ^ 

Judgment  reversed  and  caee  remanded^  with  leave  to  have  an  affirm* 
rnnce  on  entering  a  remittitur. 

On  a  reargument,  Ohalmebs,  J.,  delivered  the  opinion  of  the 
court 

The  reargument  was  granted  on  one  point  only;  namely,  con- 
ceding that  the  principles  announced  iu  the  former  opinion  were, 
correct,  where  the  paramount  title  resides  in  a  private  person^ 
sliould  a  different  rule  prevail  in  this  case  because  of  the  fact  that 
the  State  was  the  true  owner?  The  difficulty  in  the  case  has  beeoi 
to  find  any  such  hostile  assertion  of  the  paramount  title  as  might 
be  accepted  as  tantamount  to  ouster  or  eviction,  and  justify  ai^ 
abandonment  by  Irving.  We  thought  tiiat  the  subsequent  sales  at 
the  land  by  the  State  to  third  persons,  who  took  no  steps  to  asserjk 
their  newly-acquired  tities,  were  not  sufficient  because  the  State,  by 
selling  to  parties  who  continued  passive,  had  no  more  asserted  the 
title  in  a  hostile  manner  against  Irving  than  while  it  continued 
itself  the  owner* 

We  remain  satisfied  that  a  mere  conveyance  of  the  paramount 
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title  by  the  true  owner  will  not  ordinarily  amount  to  a  sofficient 
assertion  against  a  yendee  holding  nnder  a  defectiye  title,  to  justify 
an  abandonment  and  snit  by  him  on  his  oovenants;  but  as  between 
f^i .  ate  personc  we  would  qualify  this  dootrine  by  the  remark,  that 
^$  i :  is  the  immediate  grantor  in  the  defectiye  oonyeyanoe  who  has 
made  a  subsequent  yalid  oonyeyanoe,  his  yendee  nnder  the  first  deed 
might  abandon  and  bring  suit ;  and  in  snoh  case  the  ooyenantor 
would  not  be  allowed  to  say  that  there  had  been  no  hostile  assert 
tion  of  the  true  title,  because  his  act  would  amount  to  a  disaffirm- 
ance and  annulment  of  the  only  title  the  yendee  had.  Thus,  in 
the  case  at  bar,  if  Green  had  made  to  Inring  an  inyalid  deed,  and 
subsequently  had  conyeyed  by  proper  deed  to  another,  Lring  oould 
maintain  his  suit  Can  he  do  so  because  G-reen's  yendor  has  made 
such  oonyeyanoe  ?  If  Qreen's  yendor  were  a  priyato  person  he  could 
not,  because  such  a  transaction  would  be  as  to  him  r&8  inter  dUoa  acia^ 
and  could  not  giye  him  any  new  rights  against  Qreen.  But  in  this 
case  Green's  yendor,  who  had  first  made  an  inyalid  patent  to  him, 
and  subsequently  a  yalid  one  in  disaffirmance  of  the  first,  was  the 
State  of  Mississippi  Does  this  change  the  result  P  Upon  mature 
leflection,  we  think  that  it  does.  Our  conclusion  is,  that  whereyer 
the  paramount  title  to  land  resides  in  the  State,  a  sale  by  the  State 
amounte  to  a  hostile  assertion  of  that  title  against  all  the  world ; 
and  that  persons  in  possession  under  defectiye  titles  may  at  once 
abandon  as  upon  eyiction,  and  institute  suite  against  their  coyenant- 
ors,  eyen  where  their  own  tities  are  not  deriyed  from  the  Stete. 

Seyeral  considerations  lead  to  this  conclusion.  A  sale  by  the 
Stete  must  be  regarded  as  a  hostOe  assertion  against  all  in  posses- 
sion of  ite  lands,  because  ordinarily  it  is  the  only  way  in  which  the 
Stete  can  make  it  Ito  impersonal  character  renders  it  impossible 
for  the  Stete  to  make  demand  of  possession,  nor  could  it  be  sur- 
rendered to  it  saye  by  leaying  the  land  unoocupiod.  It  has  no 
officer  whose  duty  or  right  it  would  be  to  make  such  demand  or 
receiye  possession.  If  the  Stete  can  bring  an  action  of  ejectment, 
it  would  be  impossible  to  execute  in  ite  behalf  a  writ  of  habere 
facias  poeeeseionem.  In  making  a  sale,  the  Stete  declares  in  the 
most  authentic  and  public  manner  that  it  claims  title,  and  by  the 
act  conyeys  it  to  a  person  other  than  the  one  in  possession.  It  ia 
not  perceiyed  how  else  the  Stete  could  assert  ite  tiUe,  except  by  an 
act  of  the  legislature ;  and  it  could  not  be  expected  that  tihere 
should  be  a  legislatiye  act  for  eyery  separate  parcel  of  Stete  land 
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wrongfully  occupied  by  a  private  individual.  When  by  patent  the 
State  conveys  title,  the  act  is  that  of  fM  its  citizens  ;  and  all  of 
them,  therefore,  must  be  supposed  to  be  aware  of  it,  so  far  as  their 
rights  can  be  affected  thereby.  A  vendee  in  possession  under  an 
invalid  deed  may  abandon  whenever  the  true  owner  has  said  to  him, 
*'  You  are  on  my  land,  and  I  want  it  "  The  State  must  be  con« 
sidered  as  having  said  this  whenever  it  makes  a  sale.  It  claims 
the  land  by  making  out  the  patent  It  declares  that  it  wants  it 
when  it  receives  the  money  for  it ;  because  ordinarily  the  State  has 
no  use  for  land  except  to  sell  it,  and  can  use  it  in  no  other  way. 

These  views  have  special  force  as  applicable  to  the  lands  in  ques- 
tion. They  were  a  portion  of  the  donation  made  to  the  State  by 
the  general  government  for  internal  improvement  purposes.  By 
the  terms  of  the  grant  from  Congress,  the  State  could  use  them  in 
no  other  way  than  by  selling  them,  and  devoting  the  proceeds  to 
the  purposes  indicated  in  the  act  In  a  peculiar  sense,  the  State 
held  them  for  sale,  and  for  no  other  purpose.  A  valid  assignment 
of  its  title  to  a  purchaser  was,  therefore,  if  not  the  only  method, 
certainly  the  most  natural  and  appropriate  one  by  which  it  could 
assert  its  title ;  and  of  this  assertion  every  occupant  of  the  land 
must  be  deemed  to  have  had  notice.  The  point  is  expressly  so 
mled  in  McOary  v.  Ilastingft,  39  Gal.  360,  368 ;  8.  o.,  2  Am.  Rep. 
456  ;  in  which  it  is  said  that  the  mere  passage  of  a  law  making 
public  land  liable  to  entry  was  such  assertion  of  the  title  of  the 
government  as  authorized  an  abandonment  by  a  vendee  under  an 
invalid  title.  So,  also,  in  Schuleiiberg  v.  Harriman,  21  Wall.  44, 
63,  64,  it  was  declared  that  a  sale  of  land  by  the  government,  or 
even  an  offer  of  sale  by  act  of  the  legislature,  would  amount  to 
such  assertion  of  the  title  as  would  defeat  a  previous  grant  on 
condition  subsequent,  where  the  condition  had  been  broken,  upon 
the  groand  that  it  was  equivalent  to  actual  entry  by  the  govern- 
ment This,  in  effect,  makes  a  sale  by  the  State  an  entry  by  it^ 
which,  of  course,  is  an  assertion  of  the  title  against  whomsoever 
is  in  possession. 

[Omitting  a  minor  consideration.] 

Judgment  of  reversal  heretofore  entered  vacated  and  judgment 
eifirmed. 

Oaxpbxll^  J.,  dissented,  adhering  to  the  opinion  first  deliTered. 
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(54  atlas,  no.) 

MarrM  woman  —  eitoppel  —  dtfecHw  aeknowMigmmii  to  de^ 

A  married  woman  exchanged  lands  and  received  a  perfect  deed,  but  gare  <me 
,  the  certificate  of  acknowledgment  to  which  was  fatally  defective;  discover, 
ing  the  defect  nine  years  thereafter,  she  undertook  to  assert  her  title. 
Meantime  she  had  sold  the  lands  received,  and  with  the  prooeeda  porchased 
others  ;  and  her  grantee  had  sold  part  of  the  lands  deeded  by  her,  with 
warranty,  and  made  valuable  improvements  on  the  rest.  HM,  that  she 
was  estopped.    {See  note,  p,  874.) 

BILL  to  quiet  title.  The  bill,  by  Thomas  Simmons  against  Nancy 
J.  Shivers  and  her  hnsband,  alleged  that,  by  agreement  he  con- 
Yoyed  to  her  a  tract  of  his  land  for  11,000,  and  she  conveyed  to  him 
a  tract  of  hers  for  the  same  sum,  on  Dec.  16, 1867;  that  the  acknowl- 
edgment of  her  conveyance  failed  to  show  a  separate  examination  of 
her;  that  this  defect  was  discovered  in  October,  1876;  that  in  the 
meantime  Mrs.  Shivers  had  conveyed  away  the  lands  received  by  her, 
and  with  the  proceeds  purchased  others,  which  she  then  owned;  that 
complainant  applied  to  Mrs.  Shivers,  who, with  herhnsbandypromised 
to  rectify  the  defect;  bat  that  now  the^  pretend  that  she  never  signed 
or  acknowledged  the  deed,  and  refusing  to  correct  it,  threaten  to 
sue  for  the  land,  which,  with  her  knowledge,  the  complainant  has 
partly  conveyed  by  warranty  deeds,  and  on  the  remainder  of  which 
he  has  made  valuable  improvements.  Prayer  that  Mrs.  Shivers  be 
decreed  to  hold  the  legal  title  as  trustee  for  the  complainant,  and 
be  perpetually  enjoined  from  asserting  it  against  him.  Defendants 
demurred  to  the  bill,  the  demurrer  was  overruled,  and  thev 
appealed. 

Hams  dt  Oeorgey  for  appellants.  1.  The  deed  of  Mrs.  Shivers 
without  proper  acknowledgment  is  void.  WxJhs  v.  Oaitmat^  53 
Miss.  721.  2.  A  married  woman  cannot  be  estopped,  so  as  to  have 
the  effect  of  a  conveyance  of  her  property.  She  can  only  convey 
in  the  mode  prescribed  by  the  statute.  Palmar  y.  OrasSf  1 S.  &  M.  4& 

X.  0.  Bridewell^  for  appellee. 
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Gajipbsll»  J.  Upon  the  facts  stated  in  his  bill,  the  complainant 
is,  in  the  view  of  a  Goart  of  Chancery^  the  real  owner  of  the  land, 
and  Nancy  J.  Shivers  should  be  estopped  from  ever  asserting  title 
against  him.  Her  conveyance  without  proper  acknowledgment  did 
Hot  divest  her  legal  title,  but  she  receiyed  its  price  in  the  convey- 
ance of  land  by  the  complainant  to  her,  and  she  has  conveyed  that 
land  so  as  to  place  it  beyond  the  reach  of  a  decree  for  rescission;  and 
this  precludes  her  from  claiming  the  land  bargained  to  the  com- 
plainant. To  allow  her  now  to  repudiate  the  act  by  which  she 
obtained  the  land  of  the  complainant  would  be  to  sanction  a  gross 
fraud.     Handy  v.  Noonan^  51  Miss.  166. 

Mrs.  Shivers  has  not 'made  any  movement  against  the  land  the 

complainant  obtained  from  her^  but  she  pretends  to  have*some 

right  or  title  thereto,  which  casts  doubt  or  suspicion  on  the  com* 

plainant's  title;  and,  under  §  975  of  the  Code,  he  is  entitled  to  bring 

her  into  the  Chancery « Court  to  have  such  doubt  or  suspicion 

removed. 

Decree  affirmed^  with  have  to  answer  within  sixty  days. 

Ghalmebs,  J.,  delivered  the  following  opinion  on  the  petition  for 
reargument:  — 

It  is  suggested  by  counsel  that  our  decision  virtually  works  a 
repeal  of  the  statutes  regulating  the  conveyance  by  married  women 
of  their  real  estate.  A  private  examination  and  acknowledgment 
by  a  married  woman  is  not  more  essential  to  a  ccmveyance  of  her 
real  estate,  than  is  the  signature  of  a  man  to  an  instrument  pur- 
porting to  convey  his;  and  can  there  be  any  doubt  that  if  a  man 
who  had  attempted  to  exchange  his  lands  with  another,  but  who, 
from  an  unnoticed  oversight,  had  failed  to  sign  the  deed,  would  be 
estopped  to  recover  his  lands  after  he  had  conveyed  away  those 
which  he  had  received  in  exchange  for  them?  An  equitable  estop- 
pel, 80  far  from  operating  to  repeal  the  law,  proceeds  upon  a  full 
recognition  of  the  legal  rights  of  the  party  against  whom  it  is 
invoked,  !)ut  declares  that  his  conduct  has  been  such  that  he  shall 
not  claim  the  benefit  of  the  law.  The  court  says  to  him,  in  effect, 
We  admit  your  legal  title,  but  we  shall  not  permit  you  to  assert  it, 
because  it  would  be  a  fraud  in  you  to  do  so.  Is  this  repealing  the 
law?  If  80,  then  statutes  of  frauds,  of  limitation,  of  registration,  of 
wills  and  of  every  other  conceivable  character,  have,  time  out  of  mind, 
been  abrogated  by  Uourts  of  Chancery.  It  is  not  too  much  to  say 
that  no  statute  was  ever  drawn  sufficiently  rigid  in  its  terms  to  pre- 
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clade  a  court  of  equity  under  some  circumstances^  prohibiting  a 
party  from'  claiming  its  benefits. 

The  only  question  for  us  to  decide  in  this  case  was  whether^  under 
the  facts  disclosed  in  the  record^  we  would  apply  this  salutary  prin- 
ciple to  a  feme  oowrt.  This  court,  by  a  long  and  unbroken  series 
of  decisions,  has  established  the  doctrine  that^  where  the  real  estate 
of  a  married  woman  has  been  sold  under  judicial  proceedings  ab- 
solutely void  as  to  her,  she  will  be  estopped  from  reclaiming  it  after 
she  has  received  the  purchase-money.  We  do  not  say  that  a  mere 
reception  of  the  purchase-money  would  estop  her  where  she  has 
attempted  to  convey  by  an  invalid  deed,  though  it  seems  difficult 
to  see  how  the  purchaser's  title  is  void  in  the  one  t)ase  and  not  in 
the  ofeher.  It  is  true,  on  the  other  hand,  that  a  man  who  has  made 
a  conveyance  wholly  inoperative  under  the  statute  of  frauds  will 
not  always  be  estopped  by  a  reception  of  the  purchase-money,  and 
that  the  remedy  of  the  vendee  ordinarily  is  by  an  action  for  its 
recovery.  But  that  is  not  the  case  before  us.  Mrs.  Shivers  bar- 
gained for  an  exchange  of  lands  with  the  appellee.  They  mutually 
exchanged  possession.  She  received  from  him  a  perfect  deed,  and 
delivered  to  him  a  defective  one.  Nine  years  elapsed  ;  she  has 
conveyed  away  all  the  lands  which  she  received  from  him,  and  with 
the  proceeds  has  purchased  other  lands,  which  she  now  holds ;  and 
when,  after  all  this,  the  defect  in  the  deed  made  by  her  is  discovered, 
she  refuses  to  cprrect  it,  and  threatens  to  bring  suit  for  the  lands 
which  she  thought  she  had  conveyed  nine  years  before.  Under 
such  circumstances,  justice  can  only  be  accomplished  by  enjoining 
the  prosecution  of  such  a  suit ;  and  this  remedy  we  have  no  hesita- 
tion in  applying.  Precedents  for  such  a  decision  are  not  wanting , 
but,  if  none  existed,  as  our  State  took  the  lead  in  1839  in  conferring 
rights  of  property  upon  married  women,  it  would  be  eminently 
proper  that  this  court  should  take  the  lead  in  declaring  that  they 
cannot  use  those  rights  to  defraud  others.  The  enlarged  rights  of 
married  women  with  respect  to  their  separate  property  must  cany 
enlarged  responsibilities. 

Reargument  dentetL 


HonBTTHB  RBFOKfB.— For  Ml  flhutratloo  of  the  appBoattoa  <rf  the  doctrtiie  of' 
pal  to  a  moRtod  woman,  see  Taddttten  ▼.  OawtrtU  (60  N.  Y.  0M>,  96  Am.  Bep.  VS. 

In  Qrahcunv.  Muk^  lOn^on,  8K,  a  married  woman  was  held  estopped  by  redtalsfai  hit 
deed  Omlnu  HempiUad  ▼.  lOattxm^  88  Mo.  14S.  In  Btmi»  ▼.  QsU,  10  Alleii,  511^  it  wae 
held  that  a  mairied  woman  cannot  during  coverture  be  barred  of  her  oeiate,  held  withooi 
any  llmttetloB  to  her  aole  and  separate  ossb  bjr  etCcwpai  In  poll.   In  OUdden  ▼.SCnvkr,  Si 
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8t.  400,  wliere  a  married  woman  contraded  to  mU  lead,  and  recelTed  pmyihaee 
monej,  and  the  porcfaaaer  made  improvoments  with  her  knowledge  and  enooorafemettl, 
keUthat  ehe  wae  not  estopped  from  reoovering  the  lend.  In  Horsey  T.IforBetf,  4  Barring. 
il7,  a  married  woman  was  held  not  estopped  b7  tier  oovenant  to  oonTe7  lend.  InOonsolai 
T.  fliifcft  (49  Ala.  260),  90  Am.  Kep.  988»  it  was  held  thai  the  Joint  oonreyanoeoC  lend  tagr 
husband  and  wife,  as  his  property,  does  not  ustop  the  wife  from  setting  up  a  title  subsfr> 
qaentlj  acquired. 

Although  a  married  woman  is  not  in  general  estopped  by  any  thing  aocmlng  during  oor- 
erturp,  yet  when  she  asks  the  aid  of  chancery  on  the  ground  of  the  existence  of  particular 
facts,  and  obtains  the  relief  sought,  shelspraduded  from  denytog  them, especially  when 
she  produces,  as  a  link  of  her  title,  the  instruments  which  establish  them.  Braddreet  v. 
darte,  n  Wend.  80S. 

In  waey  ▼.  Qray^  86  Miss.  510,  tlie  court  held  that  the  devotion  of  the  wife's  separate 
estate  to  the  use  of  the  husband,  or  a  charge  on  it  for  his  benefit,  will  support  a  settle- 
ment of  his  property  to  her  use,  which  she  has  accepted.  In  answer  to  the  aigument  that 
the  ^>pit>priation  of  her  property  was  without  her  consent,  the  court  say :  '*  It  was  not  ma- 
terial, whether  Mrs.  Gray*s  ftands  and  property  were  appropriated  by  Gray,  with  or  with- 
out her  (»nsent,  as  in  either  event  she  was,  in  an  equitable  point  of  Tiew,  acreditorof  Gray 
to  the  amount  of  the  value  of  the  property  which  he  had  converted  to  his  own  use .  Upon 
the  ground  taken  by  counsel,  that  her  title  to  the  slaves  had  not  been  divested,  it  is  there- 
fore clear,  that  she  had  at  her  election  the  right  to  proceed  sgainst  Gray,  or  to  recover  the 
slaves  by  suit  against  the  vendee.  But  as  she  could  not  have  relief  sgainst  Gray,  and  at 
the  same  time  recover  the  slaves,  it  seems  dear,  that  by  accepting  the  settlement  and 
claiming  under  it,  slie  was  estopped  from  setting  up  any  daim  or  title  to  them.  Her  so- 
•  neptance  of  the  settlement  were  in  effect  a  release  of  her  title,  which,  according  to  all  the 
authorities,  was  a  consideration  of  value  suffldent  to  sustain  a  settlement  of  this  charao- 
ter." 

In  2>iu0lcw  V.  Bennett,  61  Bflss,  680,  it  was  held  that  where  a  guardian  sold  his  ward*s 
real  property,  under  a  probate  decree,  under  circumstances  that  rendered  the  sale  void, 
and  the  ward  received  the  proceeds,  the  ward  might  recover  the  lands  from  the  vendee 
or  a  sub-vendee,  but  subject  to  valuable  and  permanent  improvements  made  by  the  pur- 
chaser thereon.  "  An  hdr,  who  has  recdved  the  price  of  his  real  estate,  sold  by  his  guard- 
ian, cannot  hold  on  to  the  money  and  at  the  same  time  recover  tlie  land  on  account  of 
some  defect  in  the  Judldal  proceeding  under  which  it  was  sold.  The  drcnmstanoes  put 
him  under  an  equitable  estoppel." 

It  has  been  held  that  under  the  married  woman's  acts,  the  doctrine  of  estoppd  in  poto 
does  not  apply,  except  in  cases  of  tort  or  fraud .  Morrimn  v  TTilsrm,  18  CaL  496 ;  Af eJt»- 
fnfth  V.  Smith,  2  La.  Ann.  758 ;  Conl  Co.  v.  Pioseo,  79111. 170.  So,  in  Rogers  v.  Hlogim^  48  DL 
ns.  it  was  hdd  that  * '  a  married  woman  attempting  to  seU  her  real  estate  without  author- 
ity, is  not  estopped  afterward  to  assert  her  title,  because  she  rsodved  the  value  of  the  land 
as  purchase-money.  Nor  can  a  court  of  equity  hdd  that  a  married  woman  who  so  acts 
without  suppressing  material  facts,  and  has  made  no  false  representations  to  mduce  the 
purchase,  is  guilty  of  such  fraud  as  will  estop  her  from  arresting  her  title,  notwithstanding 
her  void  deed.** 

If  a  wife  knowingly  allows  her  husband  to  take  in  his  own  name  a  deed  of  lands  purchssed 
with  her  means,  she  is  estopped  from  asserting  her  daim  against  his  creditore  who  hava 
trusted  him  on  the  fkith  of  the  ownership.  Bsssonv.  Evdand,  26  N.  J.  Eq.  471.  The 
court  here  say '  **  She  knew  that  he  was  engaged  in  a  business  necessarily  attended  with 
hasard,  and  in  the  prosecution  of  whidi  he  would  incur  debts.  Having  constantly 
consented  he  should  hold  himself  out  to  the  worid  as  the  owner  of  this  property,  and 
contract  debts  on  the  credit  of  it  up  to  the  very  hour  of  his  disaster,  it  would  be  against 
the  plainest  prindples  of  justice,  and  utterijr  subversive  of  eveiy  thing  like  fair  dealing, 
to  permit  her  to  step  in.  now  and  withdraw  from  the  process  of  the  law,  put  in  motion  bf 
his  creditors,  the  very  property  she  had  permitted  him,  year  after  year,  to  repreeent  to  be 
his,  and  the  apparent  ownership  of  whIdi  had  given  him  his  credit  and  standing.**  "  The 
rule  is  simply  a  reasonable  application  of  that  great  maxim  of  justice  which  declares  that 
he  who  Is  silent  v^mu  consdenoe  requires  him  to  speak,  shall  not  be  permitted  to  speak 
when  eonsdenoe  reqdres  him  to  be  silent.  It  is  most  frequently  invoked  against  per- 
I,  who,  having  a  valid  title  to  land,  stand  by  knowingly,  but  passively,  and  permit 
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■ome  other  person,  also  asserting  a  titie  to  it,  to  make  title  to  an  Innocent  purchaser  wtt^ 
tMit  warning  the  purchaser  of  their  ri^ts ;  but  eveiy  transaction  falls  fairly  within  ifcBop»> 
ration,  where  an  innocent  person,  exercising  reasonable  prudence,  has  beea  misled,  to  his 
injury,  by  false  lights  or  appearances,  held  out  with  the  consent  or  knowledge  of  the  persoa 
substantially  alleging  that  the  true  state  of  affairs  was  totally  different  fktun  what  It 
seemed/*    To  the  same  effect  is  Z^uner  v .  Dansby^  fi6  Oa.  79. 

So  the  wife  is  estopped  by  the  husband's  declarations,  la  her  presence,  as  to  her  prop- 
6rtj^  unless  she  dissents.    Lindner  ▼.  SabJer,  51  Barb.  8X8. 

"^  As  to  ttie  husband's  agency  :  when  a  married  woman  clothes  others  with,  apparent  ao- 
thority  to  act  for  and  bind  her,  the  apparent  must  be  taken  as  the  real  authority,  and  she 
Is  estopped  from  disputing  it  so  far  as  others  have  been  induced  to  act  upon  the  faith  of 
it.  8o  where  a  married  woman,  who  had  been  canying  on  business,  and  purchasing 
goods  on  credit  of  plaintiffs,  her  husband  acting  as  her  agent  in  making  purchases  and  pay- 
ments, transferred  the  business  to  her  husband,  who  subsequently  carried  it  on  at  another 
'place  in  the  same  d^,  continuing  to  purchase  of  plaintiffs,  who  had  no  knowledge  or  notioe 
of  the  change,  it  was  held  that  they  had  a  right  to  presume  that  tiie  business  and  agency 
of  the  husband  was  continued  until  actual  notice  of  charge  and  revocation,  and  that  suffer^ 
ing  the  plaintiffs  to  act  upon  this  presumption  defendant  was  estopped  fkt>m  allf^glng  the 
contrary.  Bodinev.  KUeen,  58  N.  T.  03.  and  the  married  woman  is  bound  even  by  fraud- 
ulent acts  of  her  husband  as  her  agent,  when  performed  in  due  course  of  employment, 
'but  without  her  knowledge  or  consent.    Wells  on  Estoppel,  1 209. 

•  But  the  wife  will  not  be  bound  by  such  agency  In  respect  to  her  conveyance  of  her  real 
iMtate.  Thus,  where  a  married  woman  with  her  husband  signed  an  instrument  meant 
for  a  mortgage  of  her  separate  estate,  with  the  mortgagee's  name  and  the  amount  blank 
and  the  husband  afterward  filled  the  blanks  and  delivered  the  instrument  to  a  buttaJUU 
lender,  the  woman  was  held  not  estopped.  Drury  v.  Foster^  8  Wall.  34.  This  was  put  on 
the  disability  of  the  woman  to  delegate  a  person  to  fill  the  blanks  and  deliver  the  instm- 
flaent,  and  the  ineffectual  acknowledgment  of  the  instrument  in  its  imperfect  form.  The 
4lourt  say  ''To  permit  an  estoppel  to  operate  against  her  would  be  a  virtual  repeal  of 
the  statute  that  extends  to  her  this  protection,  and  also  a  denial  of  the  conunon  law  that 
forbids  a  conveyance  of  real  estate  by  procuration.  It  would  introduce  into  the  law  an 
etatirely  new  system  of  conveyances  of  the  real  estate  of  feme  cavertt.''^ 

^  U  A  married  woman  submits  to  a  sale  of  her  property  under  an  improper  Judgment, 
from  which  she  might  have  appealed,  she  is  estopped  txom  questioning  the  sherifrs  deed. 
Jermon  v.  JLyon,  81  Penn.  St.  107. 

•  Where  a  marripd  woman,  in  possession  of  property,  controlling  and  professing  to  own 
it,  employs  another  to  make  improvements  on  it,  under  claim  and  belief  of  her  ownership, 
she  is  estopped  from  denying  her  ownership  as  against  a  demand  for  the  value  of  the  im- 
provements.   Nixon  V.  HaUevt  78  111.  612. 

^  ▲  wife,  having  announced  at  a  public  sale  of  her  husband's  land  that  she  would  not 
daim  dower  against  any  purchaser,  was  held  estopped  thereby  from  claiming  dower  as 
against  one  who  purchased  on  the  faith  of  that  representation.  ConruMy  v.  BratuUer^  8 
Bush,  TOe. 

If  a  married  woman  is  present  at  the  sale  of  her  property  by  one  assuming  to  act  as 
her  trustee,  and  assents  thereto,  she  is  estopped  txom  denying  his  authority ;  but  not  so. 
If,  without  being  present,  she  knew  of  the  sale  and  did  not  object.  Drake  v.  Ofooer,  80 
Ala.  382. 

-  But  an  action  at  law  will  not  lie  on  the  contract  of  a  married  woman,  who  telsely  rep- 
nsented  herself  as  sLnc^  at  the  time.  Liverpool  AmoekaXAon  v.  FoArhvm^  9  Bxdi.  4flL 
'•■  Bigelow  (Estoppel,  480)  lays  down  this  rule.  "The  weight  and  reason  of  authority  thsA 
seems  to  establish  the  proposition  that  a  married  woman  may  preclude  herself  tiom  deny- 
ing the  truth  of  her  representation,  but  only  in  the  case  of  pure  torts ;  and  that  tf  her  oca- 
duct  is  soconnected  with  contract  that  the  action  sounds  in  oontraot,  there  can  be  noes' 
toppel." 

As  soon  as  the  disability  of  coverture  ceases,  the  woman  Is  amenable  to  the  ordlnaiy 
application  of  the  doctrine,  although  in  reference  to  matters  arislog  out  of  coverture. 

Thus  a  widow,  who  under  the  provisions  of  a  wQI  has  accepted  a  legacy  In  lieu  of  dower, 
has  been  held  estopped  by  that  election  from  afterward  datming  the  land,  without  retand- 
ing  thelegacy.    Thus  in  CoJc  v.  Boyen^  V  Penn.  St.  168,  the  court  say :  *>  If,  with  the  fhiU 
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knowledge  of  the  value  and  character  of  her  husband's  estate  and  of  all  the  facts  neoeasaiy 
to  a  hhiding  oholoe,  she  accepted  the  bequest,  she  could  not  afterward,  without  a  sur- 
randar  of  the  property,  dahn  that  she  did  not  intend  te  relinquish  the  right  to  the  farm  as 
owner.  Bradfords  v.  KenU,  7  Wright,  474.  The  question  in  that  case  was  whether  the 
widow  was  barred  of  dower  by  her  election  to  take  under  her  husband's  will.  In  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice  Stbomo  said:  *  But  a  widow  who,  after  having 
become  acquainted  with  aU  that  is  necessary  for  her  to  know  In  order  to  make  a  binding 
election,  receives  the  gift  conferred  by  her  husband's  will  and  uses  it  as  her  own,  Isnot  at 
liberty  to  say  she  did  not  intend  to  relinquish  dower.  Her  acts  are  inconsistent  with  any 
other  intention.  They  are  not  equivocal.  She  has  no  right  to  the  gift  except  as  a  legatee 
or  devisee,  and  her  taking  and  usingit  is  an  admission  that  she  chooses  to  take  under  the 
wiU  It  necessarily  involves  an  election,  and  in  the  case  supposed,  a  case  where  therfe  'is 
fuD  knowledge,  it  ban  dower.  There  are  undoubtedly  decisions  that  a  widow  may  elect 
dower  even  after  she  has  claimed  and  received  the  legacy  or  devise  made  to  her,  but  she 
may  not  receive  and  hdd  the  beneflts  conferred  by  the  will  of  her  husband  after  the  extent 
of  her  righto  has  become  known  to  her  and  then  retract  her  election.  In  the  case  before 
us  the  widow  was  an  ezecntriz,  and  acted  as  such.  She  took  out  letters  testamentoiy. 
It  was  her  duty  to  inform  herself  of  the  situation  and  dicumstancee  and  value  of  her  hus- 
band's estate.  She  must  therefore  be  presumed  to  have  known.  All  the  personalty  was 
spread  b^ore  her  and  she  took  a  large  portion  of  it  To  no  part  of  it  had  she  any  right 
except  as  legatee.  She  took  it  expressly  under  the  wQl,  used  ft  as  her  own,  and  never 
afterward  until  this  suit  was  brought,  retracted  this  act  of  choice.  Not  even  yet  has  she 
rstumed  or  offered  to  return  all  that  she  claimed  and  received.  *  *  *  Her  continued 
possession  was  rightftd  if  she  held  as  devisee ;  it  was  wrongful  if  she  had  made  no  eleo* 
tion,  to  take  under  the  will.  «  *  *  And  had  her  acts  of  taking  and  using  the  legacy  and 
devise  been  of  doubtful  import,  the  lapse  of  time  before  she  asserted  any  claim  against 
the  win  is  a  pregnant  and  decisive  fact.  ^  *  ^  I  know  of  no  case  in  which  it  has  been 
held  that  a  lapse  of  time  of  more  than  five  years  after  acts  done,  which  am  usually  treated 
as  Indicating  an  election,  wHl  not  be  binding  upon  a  widow  and  prevent  her  denial  of  an 
election ;  though  the  acts  were  done  in  ignorance  of  her  rights.  Here  aQo  seventeen  years 
without  ignorance.  It  would  be  inequitable  for  us  now  to  disturb  the  devisees  in  remain- 
der or  those  claiming  under  them.'  These  observations  apply  with  equal,  if  not  greater 
force,  to  the  present  case.  Here  the  legatee  kept  and  used  the  money  which  she  selected  to 
rstainaccording  to  the  wHI  for  a  period  of  more  than  twice  seventeen  years,  with  a  full  knowl- 
edge of  all  the  fMts  on  which  her  rights  depended,  without  retracting  her  choice  or  offering 
to  return  it,  and,  from  the  amount  of  personal  property  that  she  left  behind  her,  died,  it 
is  to  be  presumed,  with  the  greater  part,  if  not  the  whole  of  It  In  her  possession.  What 
aqnity  then  have  her  hobs  to  set  aside  her  election  deliberately  made,  never  retracted  and 
evldenoed  hy  acta  of  the  most  unequivocal  character  r  Whether  the  facto  constltated  an 
sstoppel  was  a  question  of  law  for  the  court." 
To  the  same  effect  is  TUUm  v.  Nebnn,  27  Barb.  605. 

on  this  subject.  Wells  on  Bstoppel,  eh.  SO. 
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Obbek  y.  Lakx. 

|M]liM.MU 

Acorn  and  flonrlng  mill  is  not  jmt  m a  nnliianoe  in  a  oitj,  nnd  a  eonrt  of  oqnl^r 
will  not  enjoin  its  lawful  use,  on  the  allegations  of  noine,  danger  of  tin,  and 
of  diaeaae  from  the  acenmnlation  of  filth  and  bad  odon,  if  the  grievaaoet 
can  be  remedied  by  scientific  and  akillf  ul  appliances  ;  bat  will  require  sock 
appliances  to  be  used.* 


B 


ILL  to  abate  a  nnissnoe ;  demurrer.    Bill  diBmissed.    The  opin- 
ion shows  the  facts. 


Reuben  Dams,  for  appellants,  cited  Eden  on  Injunctions,  S69  ;  3 
Story's  Eq.  Jar.,  §§  924,  925;  Georgetown  t.  Alexandria  0.  Oo^l% 
Pet  98 ;  WlUtfUid  y.  Rogers,  26  Miss.  84;  3  Atk.  31 ;  Lan$  r.  New^ 
digaie,  10  Yes.  192  ;  2  Am.  Ch.  Dig.  137,  §§  18, 14. 

Murphy,  Sykes  A  Bristow,  for  appellee. 

SniBALL,  C.  J.  The  gravamen  of  the  bill  is  that  the  oom  and 
flouring  mill  of  the  defendant  Lake  is  a  nuisance  to  the  complain- 
ants and  other  citizens  of  the  immediate  neighborhood,  and  to  the 
whole  people  of  the  city  of  Aberdeen,  and  ought  to  be  abated  and 
perpetually  enjoined  from  being  run  where  it  is  now  located.  The 
prayer  conforms  to  the  grievances  complained  of.  The  special 
injuries  saffered  by  the  complainants  are  the  noise  created  by  run- 
ning the  machinery,  danger  of  fire  from  sparks  to  the  residences 
and  outhouses  of  one  or  more  of  the  complainants,  and  liability  to 
disease  from  the  accumulations'around  the  mill,  and  from  another 
building  on  the  promises,  in  which  cotton-seed  is  stored.  The 
complainants  aver  that  they  have  borne  these  injuries  from  the 
defendant  for  about  five  years,  supposing  that  they  would  come  to 
an  end  from  the  expiration  of  the  defendant's  lease  of  the  premises  ; 
but  that  they  have  learned  that  ho  has  bought  the  lots,  and  become 
owner,  and  that  the  nuisances  will  be  continued. 

•See  HiieiwtiiCine't  AppttO,  (lO  P«m.  St.  lOS),  10  Am.  Rep  S8S,  end  note,  tV4;  OBMfAdi 
T.  ^nmaii  ((S  N.  T.  B6«)i  and  note,  680 ;  MtKum  y.  Su  (51  N.  Y.  SOO),  lOAm.  Bap.  Sia 
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Qreen  ▼.  Lake. 

Perhaps  the  most  delicate  jarisdiotion  ever  exercised  by  a  Court 
of  Ohanoery  is  to  restrain,  by  injanction,  the  use  of  property  by  the 
owner,  on  the  allegation  that  such  nse  will  be  annoying,  or  injurioos 
to  the  property  of  another.  Sie  utere  ttto  ut  alienum  non  Imdaa  is 
the  maxim  of  the  common  law.  A  proprietor  cannot  convert  hia 
property  into  a  nuisance  to  the  detriment  of  others.  Certain  uses 
of  property  in  a  crowded  city  the  law  would  characterize  as  nuisances 
psr  96,  and  would  abate ;  such  as  bone-boiling,  horse-boiling  estabr 
Hshments,  swine-yards,  slaughter-houses,  and  the  like,  which  emit 
poisonous  efBuvia,  tainting  the  atmosphere  with  offensive  odors  and 
the  seeds  of  disease.  Other  uses  of  property  may  become  nuisancea^ 
though  the  use  itself  is  lawful.  A  com  and  flouring  mill  is  not  per  se 
a  nuisance  in  a  city,  nor  is  a  blacksmith-shop,  nor  a  foundry,  nor  a 
steam-engine,  which  emits  smoke,  makes  noise,  and  is  liable  to  set 
buildings  on  fire.  Those  and  such  employments  are  the  necessities 
of  modem  society. 

Oenerally,  a  court  of  equity  will  not  entertain  a  bill,  until  the 
right  of  the  complainant  has  been  established  at  law.  If  the  right 
is  controverted,  or  not  clear,  it  will  refuse  relief,  until  the  fact  that 
a  nuisance  exists  has  been  established  by  a  suit  at  law.  2  Story's 
Bq.  Jur.,  §§  925-925/.  The  complainants  allege  that  Lake,  the 
d^endant,  about  five  years  before  they  filed  their  bill,  erected  the 
mill,  and  has  been  running  it  ever  since,  except  at  short  intervals^ 
but  do  not  allege  that  they  or  either  of  them  warned  him  when 
he  commenced  building,  that  his  mill  would  be  dangerous  or  inju- 
rious to  them  and  their  property,  nor  that  they  have  ever  applied 
to  him  to  use  any  appliance  on  the  chimney  to  prevent  the  escape 
of  sparks,  or  suggested  any  precaution  by  which  the  danger  from 
fire  would  be  diminished.  Since  no  complaint  was  made  for  the 
five  years  that  Lake  held  the  property  as  lessee,  it  would  be  a  very 
serious  matter  to  him,  when  he  had  made  further  investments,  and 
become  absolute  owner,  to  be,  without  warning,  arrested  in  the 
future  prosecution  of  his  business.  The  complainants  prefer  to 
lire  in  a  city  from  motives  which  induce  others  to  do  the  same 
thing  in  numbers  sufScient  to  constitute  a  city.  Such  a  commu- 
nity has  its  advantages  and  its  inconveniences.  Of  the  latter  are 
dust,  smoke,  noise  and  increased  risk  of  conflagration.  The  ele- 
ments which  make  up  the  city  are  its  trade,  commerce  and  manu- 
factures ;  incident  to  them  are  the  noise  of  machinery,  the  pres- 
ence of  dust,  and  air  less  pure  than  in  the  country.     It  was  truth- 
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fully  said  by  the  chancellor.  Id  Si.  Helen*::  SmjUing  Co.  y.  Tipping^ 
11  H.  L.  GaB.  642,  650,  ''  If  a  man  lives  in  a  town,  it  is  necessary 
that  he  shoold  sabject  himself  to  the  consequences  of  those  opera- 
tions of  trade  ivhich  may  be  carried  on  in  his  immediate  locality, 
which  are  actually  necessary  for  trade  and  commerce,  and  also  for 
the  enjoyment  of  property."  Surely  it  would  not  be  pretended 
that  a  flouring  and  corn  mill  \%per  se  a  nuisance.  But  the  complain- 
ants allege  this  one  to  be  a  nuisance,  because  of  the  circumstances 
detailed. 

To  abate  a  public  nuisance,  the  public  authority  must  move.  A 
private  action,  either  at  law  or  in  equity,  will  not  lie,  unless  the 
plaintiff  has  sustained  some  special  damage.  Bigelow  v.  Hartford 
Bridge  Co.,  14  Conn.  665 ;  Baxter  v.  Winooski  Turnpike  Co.y  22 
Vt.  114,  121.  The  complainant  must  sustain  a  special  or  peculiar 
•damage, — an  injury  distinct  from  that  done  to  the  public  at  large. 
0*Brien  v.  Norwich  <&  Worcester  Railroad^  17  Conn.  372.  In  Sniiih 
V.  Boston,  7  Cush.  254,  the  action  was  at  law  for  discontinuing  a 
portion  of  a  street.  After  stating  that  the  nuisance,  if  any,  was 
public,  and  therefore  injurious  to  the  community,  the  court  exam- 
ined the  plaintiff's  right  to  damages,  and  said  that  he  must  suffer 
'^  a  peculiar  and  special  damage,  not  common  to  the  public,  as  by 
driving  upon  an  obstruction  in  the  night  and  injuring  his  horse.'* 
On  account  of  his  proximity  to  the  obstruction,  the  plaintiff  may 
suffer  more  in  degree  but  not  different  in  kind  from  others.  The 
same  view  is  repeated  in  Brainard  v.  Connecticut  River  Railroad, 
7  Cush.  506,  510. 

But  do  the  complainants  bring  their  case  within  the  settled  rules 
of  a  court  of  chancery?  If  they  intend  by  the  allegations  recited 
that  the  establishment  of  Lake  is  a  public  nuisance,  they  have  no 
right  of  suit  at  law  for  damages,  or  in  equity  for  perpetual  injunc- 
iioQ,  unless  they  sustain  peculiar  and  special  injuries  of  the  char- 
acter just  considered.  But  if  they  mean  no  more  than  to  affirm 
that  the  use  of  the  property  is  a  private  nuisance  as  to  themselves 
specially,  then  the  principle  is  the  same.  Irreparable  injury  lies 
at  the  foundation  of  relief  in  equity,  which  must  be  so  great  as  to 
be  incapable  of  compensation  in  damages.  Hilliard  on  Injunctions, 
269,  270.  Equity  will  not  relieve  if  the  injury  be  doubtful,  even- 
tual or  contingent.  Butler  v.  Rogers,  1  Stock.  487.  Nor  ought  ao 
peremptory  an  interdict  to  be  laid  on  the  defendant's  use  of  his 
property,  if  the  evils  which  are  said  to  exist  may  be  obviated  by 
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proper  precaations.  If  the  chimneys  should  be  elevated  so  high 
as  to  discharge  the  smoke  in  the  upper  air^  that  annoyance  to  the 
complainants  would  be  obviated.  So  a  spark-arrester  might  be 
placed  in  the  chimney  to  prevent  from  that  source  the  danger  of 
firing  the  complainants'  houses.  So,  if  the  boiler  and  furnace  are 
not  sufficiently  guarded,  proper  strnctures  might  be  put  around 
them,  to  guard  against  the  escape  of  fire.  The  noise  complained 
of  is  not  specifically  analyzed  in  the  bill  Whether  it  proceeds 
from  the  puffing  of  the  engine  or  the  rumbling  of  the  machinery  is 
not  stated.  Whether  it  is  more  than  is  usual  to  such  mills  is  not 
allied. 

A  perpetual  injunction  against  the  lawful  use  of  property  in  a 
city  ought  not  to  be  decreed  if  the  owner  can  apply  to  his  steam 
power  and  machinery  such  alterations  and  appliances  as  will 
relieve  them  from  the  special  and  unusual  annoyances  com- 
plained of  in  this  case.  A  chancellor  ought  to  be  well  satisfied 
that  the  grievance  is  serious  and  well  founded,  and  that  there 
is  no  remedy  short  of  the  cessation  of  such  use  before  he  will  abate 
it  as  a  nuisance  by  injunction.  The  case  must  be  urgent  for  him 
to  do  so  before  the  complainant  has  established  the  existence  of 
the  nuisance  at  law.  If  the  grievance  can  be  removed  by  the  aid 
of  science  and  skill,  a  court  of  equity  will  go  no  further  than  to 
require  those  things  to  be  done.  The  legislature  and  the  local 
municipal  authorities  have  ample  power  to  regulate  the  business  of 
the  city  so  as  to  produce  as  little  inconvenience  and  annoyance  to  the 
different  classes  of  its  population  as  possible.  Noisome  and  offen- 
sive trades  may  be  assigned  certain  limits. 

It  does  not  appear  that  the  authorities  of  Aberdeen  have  ever 
declared  that  Lake's  mill  was  improperly  located,  or  that  such 
establishments  should  not  be  carried  on  in  the  neighborhood  where 
his  is  located.  The  merchant,  mechanic,  manufacturer,  butcher, 
laborer  and  professional  man,  as  well  as  those  of  wealth  and  leisure, 
constitute  the  city.  They  all  have  rights,  and  they  ought  to  be  so 
accommodated  that  each  may  enjoy  his  property  and  pursue  his 
calling  under  the  regulations  prescribed  by  the  authorities,  without 
infiicting  unnecessary  and  reasonably  avoidable  injury  on  others  or 
their  property. 

If  there  should  be  such  accumulation  of  filth  about  the  mill  as  is 
apprehended,  the  remedy  is  easy  and  plain,  when  that  evil  comes. 

Decree  affirmed. 
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The  drawer  of  a  draft,  aooepted  for  hia  aooommodation,  delivered  it  to  the  State 
in  payment  of  bis  debt  to  it.  He  afterward  filed  a  bill  against  the  State  and 
the  acceptor  to  set  ofF  against  such  draft  a  demand  dae  from  the  State  to 
bim  and  growing  oat  of  a  distinct  transaction.  HM,  that  the  hill  could  not 
be  maintained. 

BILL  to  compel  set-off.  The  complainant's  testator,  being  in- 
debted to  and  saed  by  the  State,  gave  in  fnll  settlement  thereof 
bis  draft  on  J.  &  T.  Green,  bankers,  which  was  dnly  accepted  by  the 
drawees,  payable  in  State  warrants.  Afterward,  the  drawer  acquired 
from  the  Pilot  Publishing  Company  snndry  accounts  against  the 
State,  for  printing  for  which  the  legislature  had  made  no  appropria- 
tion. The  bill  prayed  that  J.  &  T.  Green  beenjoined  from  paying, 
and  the  State  officer  from  collecting,  the  amount  due  on  the  accept- 
ance ;  that  the  claims  for  printing  may  be  set  off  in  equity  against 
the  acceptance,  and  the  injunction  be  made  perpetuaL  The  State 
answered,  that  the  set-off  could  not  be  allowed.  The  bill  was  dis- 
missed and  the  complainant  appealed. 

M.  Oreen,  for  appellant. 

Oearge  B.  HarriSf  Attorney-General,  and  W.  L.  Nugmif  for 
the  State. 

SiMBALL,  J.  The  case  made  by  the  appellant  in  his  bill  is  sus- 
ceptible of  this  abstract  statement:  Can  one  set  off,  against  the 
demand  of  the  State,  an  indebtedness  of  the  State  to  himself, 
growing  out  of  a  distinct  transaction? 

A  set-off  is  a  counter-demand  which  a  defendant  holds  against  a 
plaintiff,  arising  out  of  a  transaction  extrinsic  of  the  pbuntifTs 
cause  of  action.  Becoupment  is  distinguished  from  a  set-off  in 
these  particulars:  1st  It  arises  out  of  matters  connected  with  the 
transaction  or  contract  on  which  the  plaintiflPs  cause  of  acti(  n  ii 
founded.    2d.  It  matters  not  whether  it  be  liquidated  or  nnliqui- 


APBIL  TERM,  1877.  383 


Raymond  ▼.  State. 


dated.  8d.  It  is  not  dependent  on  any  statntory  regulation,  bnt  is 
oontroUed  by  the  principles  of  the  common  law. 

It  is  admitted  that  a  State  cannot  be  sued  in  its  own  oonrts 
unless  it  has  expressly  consented  to  abrogate  the  prerogative  of  soy- 
ereignty,  and  allow  itself  to  be  saed.  A  statute  permitting  such 
suits  would  be  a  derogation  of  its  soyereignty,  and  would  be  con- 
strued strictly.  The  rule  on  this  subject  was  very  clearly  stated 
in  Siale  y.  Joiner,  S3  Miss.  500;  PtrnnUee  y.  McNuit,  1  S.  &  M.  179, 
and  Jandyn  y.  Staney  28  Miss.  753,  761.  The  SUte  is  not  included 
in  a  general  statute  of  limitations,  unless  expressly  so  provided. 
Nor  were  the  rights  of  the  State  as  judgment  creditor  compro- 
mised by  the  Abstract  Act  of  Feb.  6, 1841  (Acts  1841,  p.  93),  nor 
the  Enrolment  Act  of  Feb.  24, 1844  (Acts  1844,  p.  97).  The  reason 
is,  that  the  general  words  of  a  statute  do  not  embrace  the  State,  or 
affect  its  rights,  unless  it  is  specially  named,  or  clearly  intended 
to  be  included. 

The  privilege  of  suing  the  State  is  regulated  by  several  sections 
of  the  statutes.  The  State  may  be  sued  by  '^  any  person  having  a 
oause  of  action,  in  the  manner  hereinafter  provided."  §  1573, 
Oode  1871.  Such  suits  must  be  brought  in  the  proper  court,  holden 
at  the  capital.  Process  shall  be  served  on  the  attorney-general 
Judgments  and  decrees  shall  not  be  euforced  otherwise  than  by  an 
appropriation  by  the  legislature.  §  1580.  The  purpose  of  the 
statute  is  to  remit  the  creditor,  after  he  has  made  demand  of  his 
claim  from  the  proper  ministerial  oflScer,  to  the  judicial  tribunal, 
not  to  enforce  payment,  but  to  subject  it  to  the  scrutiny  of  the 
oourt,  for  the  ascertainment  of  its  legality  and  amount.  The  stat- 
ute assumes  that  the  courts  are  more  competent  to  determine  the 
validity  of  the  claim  than  the  legislature;  or,  if  not  more  compe- 
tent, that  it  is  cheaper  to  settle  the  disputation  there  than  before 
the  two  houses  of  the  legislature.  But  if  the  claim  has  been 
adjusted  by  the  accounting  oflScers,  and  a  warrant  issued  by  the 
auditor  on  the  treasurer,  there  has  been  an  end  of  the  matter,  and 
a  suit  will  not  lie  on  the  warrant.  Oreen  V.  SttUe^  53  Miss.  148, 
152. 

It  is  plain  that  the  entire  function  of  the  court  is  to  investigate 
and  adjudicate  the  claim  preferred  against  the  State  in  a  suit 
brought  by  the  creditor.  When  that  is  done,  the  power  of  the 
judiciary  is  at  an  end,  and  satisfaction  must  be  had  by  a  legislative 
q>propriation.     The  State  has  not  consented,  by  express  words. 
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to  subject  itself  to  the  statute  of  set-off.  It  wotild  be  difficult  to 
reconcile  that  statute  with  the  other  provisions  referred  to.  The 
principle  of  set-off  is  that  the  ietendant  pays  the  plaintiff's  demand, 
in  whole  or  in  part,  by  his  claim  against  the  latter.  If  successful, 
he  satisfies,  partially  or  in  full,  the  plaintiff's  demand.  If  in  excess, 
he  has  judgment  against  the  plaintiff.  But  as  we  have  seen,  the 
State  has  not  consented  to  any  thing  more  than  that  the  claim  of 
its  creditor  shall  be  established  by  the  judgment  or  decree  of  the 
court,  reserving  to  the  political  department  the  final  determination 
of  whether  an  appropriation  shall  be  made.  The  legislature  passes 
finally  on  the  question  of  payment  That  right  can  be  defeated  if 
the  court  could  adjudge  its  payment  as  a  set-off  against  the  debt 
due  to  the  State. 

But  if  the  State  consents  to  be  sued,  it  is  only  in  the  manner 
prescribed.  That  has  been  done  in  the  several  sections  of  the  stat- 
ute referred  to.  Cases  have  been  cited  in  the  Supreme  Court  of  the 
TJuited  States  where  this  plea  was  allowed.  Untied  SUUes  v.  Wil- 
kins,  6  Wheat  135;  United  States  v.  Maedaniel,  7  Pet  1;  United 
States  V.  Robeson,  9  id«  319;  Untied  States  v.  Bank  of  the 
Metropolis,  15  id.  377.  But  a  careful  reading  of  them  will  show 
that  the  right  to  the  plea  is  referred  to  the  act  of  Congress  of  March 
3,  1797,  ch.  20. 

It  is  well  settled,  that,  if  the  State  has  not  given  up  its  preroga- 
tive of  non-liability  to  be  sued,  a  defendant  cannot  set  up  a  set-off 
in  satisfaction  of  the  demand  asserted  in  a  suit  brought  by  the 
State.  ChewiUier  v.  State,  10  Tex.  315;  Commonwealth  v.  Mattacky 
4  Dall.  303.  Set-off  is  purely  a  statutory  right,  and  did  not  exist 
at  the  common  law.  The  defendant  who  had  a  cross-demand 
against  the  plaintiff  was  compelled  to  become  .actor  in  a  suit  at 
law,  or  file  a  bill  in  chancery.  By  the  settled  rules  for  construing 
statutes,  the  government  would  not  be  embraced  in  the  stiitute  of 
set-off,  unless  named  and  bound  by  it  Shortly  after  the  passage  of 
the  English  statute,  2  Gtoo.  II,  ch.  22,  §  13,  on  this  subject,  it  was 
held  that  the  crown  wads  not  bound  by  it  Ample  provision  is  made 
for  those  who  have  claims  against  the  government  (and  who  have 
made  demand  on  the  proper  officers)  to  establish  them  by  suit, 
brought  in  particular  courts,  at  the  capital.  The  attoraey-general 
is  required  to  be  summoned,  and  it  is  made  his  duty  to  represent 
the  State,  and  to  reside  at  the  capital.  In  a  suit  brought  in  Wil- 
kinson or  Tishomingo  county  by  the  State  against  an  individual^ 
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if  a  croes-demand  may  be  pleaded,  no  notice  would  be  required  t6 
be  given  to  the  attorney-general,  nor  would  it  be  his  duty  to  rep- 
resent the  State ;  nor  could  he  do  so  in  consonance  with  other 
official  obligations, —  and  that  in  the  face  of  a  statute  requiring 
the  holder  of  the  claim  to  sue  at  the  capital,  and  give  notice  to 
that  officer,  so  that  he  may  appear  and  defend. 

These  views  are  sustained  in  Whiti  t.  Oav&mar,  18  Ala.  767; 
under  a  constitution  and  statutes  like  ours.  It  may  be  remarked, 
to  prevent  misconception,  that  the  foregoing  views  have  no  applica- 
tion to  defenses  to  suits  brought  by  the  State  against  individuals^ 
growing  out  of  recoupment 

Decree  affirm^ 


Boxmaaof  Expbbss  Go.  v.  Hunkioutt. 

(MMIas.56ft.) 
Gsrrim* — eatpreee  company  — UmitaHon  of  time  for  preeonHng  oUrim»  for  loee* 

A  printed  stipalatlon  at  the  bottom  of  an  expreoa  oompan j's  receipt  for  a  pack- 
age, tlimt  the  companj  shall  not  be  liable  for  anj  loss,  onleas  written  claim 
therefor  shall  be  made  at  the  shipping  oflloe  within  thirty  days  from  thai' 
date,  is  TaUd  and  most  be  complied  with.* 

ACTION  for  negligence.    The  opinion  states  the  facts.    Jndg« 
ment  for  plaintiff. 

WkitfiM  A  Young f  for  plaintiff  in  erron 
John  W.  FeweU,  for  defendant  in  error. 

SiMBALL,  C.  J.  J.  T.  Hunnicutt  was  the  holder  of  a  life  policy 
of  insurance,  issued  by  the  Continental  Life  Insurance  Company  of 
New  York,  for  15,000.  The  policy  contained  this  stipulation, 
''That  if,  after  having  received  three  or  more  annual  premiums, 
the  said  assured  shall  fail  to  make  payment  of  any  further  pre-' 
miums  when  due,  then  and  in  that  case,  upon  a  surrender  of  the 
policy  within  thirty  days  after  such  unpaid  premium  shall  be  due, 
tiiie  said  company  vnll  in  exchange  therefor  issue  a  paid-up  policy. 

•See  QroM  ▼.  AdamM  (UK)  Mass.  (HK),  1  Ani.  Bep.  UL   As  to  limitation  in  inspraaee: 
poUdea,  teeaoie, »  id.  UH. 

Vol.  XXVin  —49 
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for  the  fall  amoant  of  even  dollars  received  by  the  companj  oa 
this  policy."  Hnnnicntt  made  default  in  the  premium  due  Jan. 
31,  1875.  On  the  16tb  of  the  ensuing  February,  intending  to  sur- 
render this  policy  and  take  in  lieu  of  it  a  paid-up  policy,  he  dellT- 
ered  it,  sealed  up  in  an  express  enyelope,  addressed  to  the  secretary 
of  the  company  at  New  York,  to  the  express  company  agent  at 
Lauderdale  station  on  the  Mobile  and  Ohio  Railroad,  for  transpor- 
tation and  delivery  according  to  the  address.  He  prepaid  the 
freight  charges.  The  receipt  of  the  agent  recited,  **  One  insurance 
policy  valued  at  $5,000."  In  the  printed  matter  at  the  foot  of  the 
bill  of  Fading  or  receipt  are  these  words:  '^  That  the  express  com- 
pany shall  not  be  liable  for  any  loss,  unless  claim  therefor  shall  be 
made  in  writing  at  this  shipping  office,  within  thirty  days  from 
this  date,  in  a  statement  to  which  this  receipt  shall  be  attached." 
The  package,  being  mislaid,  was  not  forwarded  until  about  March 
10.  It  was  delivered  on  March  16  to  the  insurance  company,  which 
declined  to  take  up  the  policy  and  issue  to  Hnnnicntt  a  paid-up 
policy,  because  it  had  not  been  returned  to  the  office  and  applica- 
tion made  within  the  time  stipulated.  With  the  policy,  Hnnni- 
<;utt  also  delivered  to  the  express  agent  a  letter  addressed  to  the 
insurance  company  at  New  York,  making  application  for  a  paid-up 
policy.  The  package  did  not  reach  the  insurance  company  until 
more  than  thirty  days  had  elapsed  from  the  time  the  last  premium 
became  due,  viz.,  January  31.  The  plaintiff  made  claim  and  noti- 
fied the  express  company  of  his  loss  and  damages,  on  the  20th  day 
of  April,  more  than  thirty  days  after  the  date  of  the  receipt  of  the 
company. 

The  case  was  tried  on  the  general  issue,  and  a  special  plea,  which 
averred  that  the  plaintiff  had  not  made  claim  in  writing  at  the 
express  company's  shipping  office  for  his  loss  within  thirty  days 
from  date  of  receipt  in  a  statement  with  the  receipt  at- 
tached. The  entry  of  record  is,  that  the  plaintiff  took  issue,  in 
short,  by  consent  The  plea  was  not  attempted  to  be  avoided  on 
the  allegation  of  a  contract  imposed  by  fraud,  but  its  truth  was  put 
in  issue.  The  paper  which  is  the  foundation  of  the  cause  of  action 
contains  the  covenant  set  up  in  the  plea,  as  the  condition  of  the 
liability  of  the  express  company.  Similar  conditions  in  fire 
risks  are  in  common  use,  and  have  been  uniformly  sustained  bj 
the  courts.  The  insured  engages  within  a  limited  time  to  put  be- 
fore the  company  preliminary  proof  of  loss,  and  to  lose  his  right  to 
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the  money  if  such  proof  is  not  made.  If  Hannicntt  proposed  to 
test  the  defense  set  up  in  the  special  plea^  he  should  have  demur* 
fed  ;  or  he  might,  by  replication^  have  preferred  matter  in  avoid- 
ance. By  joining  issue,  he  admitted  its  completeness  as  a  defense, 
if  proved. 

We  find  that  the  precise  condition  set  up  in  the  plea  was  held  to 
be  reasonable,  and  a  discharge  of  the  company  from  all  liability  if 
not  complied  with,  in  United  States  Express  Co.  \\  Harris,  51  Ind. 
127.  There,  as  in  the  case  before  us,  the  claim  for  loss  was  re- 
quired to  be  made  in  thirty  days  from  date  of  receipt.  In  Weir  v.  Ex- 
press Go.f  5  Phila.  355,  before  Shabswood,  P.  J.,  the  claim  was  re- 
quired to  be  made  of  the  express  company  within  thirty  days  after 
the  property  had  been,  or  ought  to  have  been,  received ;  and  the 
ruling  was  that  the  owner  had  lost  his  remedy,  where  non-delivery 
was  complained  of,  if  the  claim  was  not  preferred  within  thirty 
days  after  delivery  ought  to  have  been  made.  Such  provision  in 
the  contract  was  said  to  be  reasonable,  as  enabling  the  express 
company  while  the  matter  was  fresh  to  institute  proper  inquiries, 
and  furnish  themselves  with  evidence  on  the  subject  The  chief 
business  of  express  companies,  as  is  well  known,  is  to  carry  small 
but  valuable  packages.  There  is  more  or  less  liability  that,  in  the 
vast  multitude  of  parcels  which  they  handle,  passing  through  the 
hands  of  so  many  agents,  a  loss,  by  mistake  or  accident,  or  by  the 
appropnation  of  an  employee,  will  at  times  occur.  It  is  not  un- 
reasonable that  the  individual  shippers,  who  have,  or  may  be  sup- 
posed to  have,  distinct  knowledge  and  recollection,  should  be 
required  to  give  notice  of  non-delivery  or  unreasonable  delay.  The 
law  is  settled  by  the  great  weight  of  authority  that  a  common 
carrier  may  limit  his  liability  by  contract,  provided  the  special  con- 
tract does  not  exempt  from  losses  by  negligence  or  misconduct. 
The  exemption  thus  claimed  must  be  reasonable,  and  the  carrier 
cannot  take  advantage  of  bis  powers  and  of  the  necessities  of  the 
public,  to  exact  exemptions  from  that  measure  of  duty  which  public 
policy  demands.  Such  was  the  line  of  observation  of  the  Supreme 
Court  of  the  United  States  in  Express  Co.  v.  OaldtoeU,  21  Wall.  264^ 
upholding  as  reasonable  a  stipulation  in  the  contract,  not  differing 
from  that  in  this  case,  except  that  the  time  for  making  the  claim 
was  ninety  days.  The  only  case  holding  a  contrary  doctrine  is 
Southern  Express  Co.  t.  Cqperton^  44  Ala.  101 ;  &  c,  4  Aul  Rep. 
118,  which  is  said  in  the  case  last  cited  to  be,  a  very  unsatisfaotory 
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decision.  The  Alabama  court  puts  its  objection  to  the  oovenant 
on  the  ground  that  it  was  a  statute  of  limitations.  Olearlj  it  wai 
not^  any  more  than  is  notice  of  a  fire,  and  proof  of  loss  within  a 
specified  time.  The  stipulation  is  no  more  t^an  a  condition,  with 
which  the  owner  and  shipper  must  comply,  or  lose  his  claim  ;  if  he 
does  comply,  he  may  bring  his  suit  within  the  time  prescribed  by 
the  statute  of  limitations. 

It  appears  that  the  usual  time  required  for  the  transportation  of 
this  package  to  New  York  from  Lauderdale  station  is  three  or  four 
days.  We  are  not  called  upon  in  this  case  to  say  whether  thirty 
days  from  the  date  of  the  receipt  is  an  unreasonably  short  time  to 
make  claim  for  damages  or  loss.  The  pleadings  raise  no  question 
of  that  sort,  but  admit  that  it  was  reasonable.  Beasonable  time 
would  be  time  ample  to  ascertain  the  non-delivery  of  the  parcel  at 
the  place  of  destination,  which  depends  on  the  distance  and  facili- 
ties of  communication.  If  Hunnicutt  receiyed  no  tidings  of  his 
package  in  ten  or  tweWe  days  from  the  shipment,  his  suspicion 
ought  to  have  been  aroused,  and  inquiry  made.  If  that  had  been 
done,  it  is  almost  certain  that  the  parcel  would  have  been  found  in 
due  time  for  its  delivery  at  New  York. 

JudgvMfnt  reversed  and  eause  renumded. 


JomrsoK  y.  Flbtohbb. 

OMMiM.  on.) 

ClmetihtHemtU  km^^eaumpfion  from  eaeofUwn — inereaae  ^ — etUg&tHtm  §/ 

eoniraeU, 

As  to  existing  debts,  the  legiaUtnre  cumot  incresse  the  exemptton  ftam  9Xt 
tlom,  eTBii  M  to  property  aoqaired  by  the  debtor  after  the  aet 


CLAIM  of  property  as  exempt  from  execution. 
In  October,  1873,  defendant  recovered  judgment  against  Dale. 
Dale,  in  1876,  became  the  owner  of  two  horses,  one  of  which  he 
sold  to  W.  Z.  Johnson  ;  and  in  the  fall  of  1876,  execution  under 
said  judgment  was  levied  on  that  horse.  The  other  facts  are  m 
the  opinion.  A  claimant's  issue  was  decided  in  favor  of  Fletoher, 
and  Johnion  brings  up  the  case. 
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W.  8.  Eskridge,  for  plaintiff  in  error.  The  statate  is  oonstitu- 
tional  88  to  debts  existing  before  its  passage.  Gooley'  Const  Lim. 
S84,  287,  366,  382 ;  Oarreit  y.  Cheshire,  69  N.  0.  396  ;  RusseU  y. 
Lowih,  21  Minn.  167.  The  right  to  a  partictllar  remedy  is  not  a 
Yested  right.  Ounn  y.  Barry ,  15  Wall.  610  ;  Morrison  y.  M^Danulj 
30  Miss.  213  ;  Trotter  y.  Dohhs,  38  id.  198.  Nor  is  there  constitu- 
tional objectionto  laws  reasonably  increasing  the  exemption.  Oool- 
ey's  Const.  Lim.  285-288 ;  Potter's  Dwarris  on  Statutes,  473 ;  Bron- 
son  Y.  KinzUy  1  How.  (U.  S.)  315 ;  Hill  y.  KessUr,  63  N.  C.  437 ; 
Von  Hoffman  y.  Quincy,  4  Wall.  553.  At  all  cYents,  as  to  these 
horses,  acquired  subsequently  to  the  passage  of  the  act,  the  rule 
aYoiding  the  exemption  cannot  apply. 

BaHey  dt  Bailey,  for  defendant  in  error. 

» 

Ohalmvbs,  J.  At  the  date  of  the  rendition  of  the  judgment 
there  was  exempt  from  sale,  under  execution  or  attachment,  one 
horse  or  mule.  By  the  act  of  Feb.  12,  1875  (Acts  1875,  p.  122), 
two  mules  or  horses  were  declared  exempt  There  is  nothing  in  the 
language  of  the  act  to  indicate  whether  it  was  intended  to  be  retro- 
spectiYC  or  prospectiYe  only  in  its  operation.  Conceding  that  it 
was  intended  to  apply  to  debts  prcYiously  contracted,  and  to  judg- 
ments already  rendered,  is  it  constitutionalP 

It  may  now  be  considered  as  firmly  settled  here  and  elsewhere, 
that  any  law  which  materially  increases  the  amount  of  property 
withdrawn  from  liability  to  the  owner's  debts  impairs  the  obligation 
of  existing  contracts,  and  is  therefore,  as  to  them,  unconstitutionaL 
Lessley  y.  Phipps,  49  Miss.  790;  Ounn  y.  Barry,  15  Wall.  610; 
T%e  Homestead  Oases,  22  Oratt  266.  Is  an  extension  of  the 
exemption  from  one  horse  to  two  a  material  increase  in  the  amount 
exempted?  To  a  man  of  wealth  it  seems  inconsiderable;  and  yet, 
as  to  this  species  of  property,  it  doubles  the  exemption.  To  a  large 
class  of  our  population  embracing  those  most  injured  as  well  as 
those  most  benefited  by  exemption  laws,  the  difference  between  one 
horse  and  two  is  quite  material.  It  is  the  small  farmers  and  labor- 
ers who  are  most  interested  in  the  exemption  of  two  horses  rather 
than  one.  It  is  the  small  trader  who  will  be  most  injured  if  the 
increase  is  applied  to  his  existing  claims.  If  our  present  homestead 
exemption  of  eighty  acres  of  land  should  be  increased  to  a  hundred 
and  sixty  acres,  the  increase  would  undoubtedly  be  considered 
material     But  to  the  homeless  and  landless,  who  oomprise  so  large 
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a  portion  of  oar  popalation,  and  all  of  whose  wealth  conBists  usa- 
ally  of  household  furniture  and  one  or  more  head  of  cattle  or 
horses,  a  law  which  doubles  the  exemption  in  this  species  of  prop- 
erty is  as  important  ad  one  which  doubles  the  number  of  acres  to  a 
landholder.  These  people  trade  and  traffic  among  themselves,  aud 
are  creditors  as  well  as  debtors.  Such  a  creditor  may  as  well  com- 
plain of  a  law  which^  acting  retrospectively,  doubles  the  personal 
exemption,  as  the  banker  or  wholesale  merchant  of  one  which 
doubles  the  homestead. 

But  is  there  any  sound  distinction  between  a  material  and  an 
immaterial  increase  in  the  exemption  as  applicable  to  existent  con- 
tracts? If  so,  how  shall  that  distinction  be  defined  ?  Our  pre- 
decessors held,  in  Stephenson  v.  Osborne,  41  Miss.  119,  that  a  law 
which  increased  the  homestead  exemption  from  one  hundred  and 
bixty  acres  of  land,  not  exceeding  11,500  in  value,  to  two  hundred 
and  forty  acres,  regardless  of  value,  and  which  more  than  quad- 
rupled the  exempt  personalty,  was  not  unconstitutional  as  to  exist- 
ing debts;  and  yet  they  said  that  **  an  abuse  of  the  legislatiTe  dia* 
cretion  in  this  respect  would  demand  the  interposition  of  the  court 
We  do  not  undertake  to  intimate  what  would  amount  to  such  abuse. 
*  *  *  We  only  mean  to  say  that  the  power  of  the  legislature 
over  this  subject  is  not  unrestricted  by  the  Constitution,  and 
that  cases  may  arise  in  which  it  might  be  the  duty  of  the  judiciary 
to  arrest  its  exercise."  This  case  was  overruled  by  LessUy  v.  PhippSf 
tiii  supra.  The  extract  quoted,  in  view  of  the  law  under  consid- 
eration in  that  case,  affords  a  striking  example  of  the  difficulty  in 
which  we  involve  ourselves  when  we  say  that  an  immaterial  increase 
of  the  exemption  is  constitutional,  but  that  a  material  one  is  not 
We  prefer  the  plain  and  unmistakable  rule  laid  down  by  the 
Supreme  Court  of  Virginia  in  The  Homestead  Cases,  22  Oratt  294. 
**  There  is,  I  conceive,"  says  the  judge  delivering  the  opinion,  '*  no 
well-defined  middle  ground  between  holding  that  none  of  the 
debtor's  property  can,  by  a  subsequent  law,  be  withdrawn  from  the 
reach  of  the  creditor,  or  else  admitting  that  the  whole  of  his  estate 
may  be  exempted  from  sale  or  execution.  In  my  yiew,  the  true 
doctrine,  sustained  by  the  great  weight  of  authority,  is  that  such 
property,  as  was  subject  to  execution  at  the  time  the  debt  was  oon* 
tracted,  must  continue  subject  to  execution  until  the  debt  is  paid,  ao 
long  aa  it  remains  in  the  hands  of  the  debtor.'' 

Ail  the  oonfuaion  and  oonfliot  which  have  arisen  on  this  sabjeoi 
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grew  oat  of  the  diflSculty  of  distingaishing,  in  all  cases^  between  the 
right  and  the  remedy.  The  one  must  not  be  impaired ;  the  other 
may  be  modified.  The  word  *^  remedy  "  pertains  more  properly  to 
those  modes  of  procedure  and  pleading  which  lead  ap  to  and  end 
in  the  judgment.  As  the  Supreme  Court  of  Louisiana  said:  ^^  Stat* 
utes  pertaining  to  the  remedy  are  merely  snch  as  relate  to  the  cour^ 
and  form  of  proceedings,  but  do  not  affect  the  substance  of  a  judg* 
ment  when  pronounced.''  Morton  y,  Valentine^  15  La.  Ann.  150/ 
153.  The  means  provided  after  judgment  for  making  it  effective 
are  also  parts  of  the  remedy,  and  may  be  modified  at  pleasure  ;  boi 
the  withdrawal  of  property  from  the  operation  of  the  judgment^ 
the  denial  of  all  remedy  for  its  enforcement,  either  as  to  the  whol6 
or  a  portion  of  the  debtor's  property,  strikes  directly  at  the  rights 
and  impairs  the  obligation  of  the  contract  The  issuance  of  execur 
tion  and  a  sale  under  it  are  parts  of  the  remedy.  Snppo.'^o  tliat  these 
be  preserved,  bat  that  the  law  provides  that  no  property  shall  pass 
under  them,  or  in  other  words,  that  all  property  shall  be  exempt 
such  a  law  would  be  valid  as  to  debts  thereafter  contracted,  and 
invalid  as  to  those  already  incurred.  Must  not  the  result  be  the 
same  where  a  portion  only  of  the  property  is  withdrawn  from  liabil- 
ity to  the  judgment  ?  It  isdiflBcultto  see  how  a  law  which  exone- 
rates from  liability  can  be  said  to  i*elate  to  the  remedy  aldne.  The 
remedies  are  those  modes  of  procedure  by  which  tiie  liability  61 
property  to  satisfaction  of  the  debt  is  enforced.  An  exemption, 
whether  great  or  small,  is  an  exoneration  of  property  from  all  lia^ 
bility.    It  strikes  at  the  right  by  denying  a  remedy. 

Bat  it  is  urged  m  the  case  at  bar  that  the  horse  in  controversy 
wai  not  owned  by  the  debtor  when  the  contract  was  entered  into, 
and  ooald  not,  therefore,  have  been  the  basis  of  the  credit  extended. 
The  judgment  was  rendered  before  its  acquisition  and  instantly  upon 
that  aoqaisi tion  became  a  lien  upon  the  horse,  unless  it  was  exempt 
Are  debts  contracted  alone  upon  the  faith  of  the  property  which  a 
man  owns  at  the  time  ?  When  a  man  of  good  credit,  but  without 
visible  property,  enters  into  an  obligation,  does  not  the  creditor  looft 
to  the  probabihty  or  possibility  of  his  acquiring  something  in  the 
fatare  which,  when  acquired,  will,  under  existing  laws,  be  liable 
to  the  debt  ? 

There  is  no  exemption  now  of  a  cotton  crop.  During  a  certain 
aeason  of  the  year  there  are  no  cotton  crops  in  the  State,  and  it  is 
then  that  a  fkrmer  obtains  credit    Oan  the  legislature  thereafter 
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exempt  all  cotton  crops  as  to  debts  contracted  preyioasly,  and  when 
there  were  none  in  existence  ?  These  questions  are  answered  by 
Ghief  Justice  Marshall  in  Sturges  y.  Orotontnshield^  4  Wheat  12i, 
198,  who  says:  *^  But  it  is  not  true  that  the  parties  have  in  view 
only  the  property  in  possession  when  the  contract  is  formed,  or  that 
its  obligation  does  not  extend  to  futare  acquisitions.  Indnstiy, 
talents  and  integrity  constitute  a  fund  which  is  as  confidendy 
trusted  as  property  itself.  Future  acquisitions  are,  therefore,  liable 
for  contracts;  and  to  release  them  from  this  liability  impairs  their 
obligation." 

.  Our  conclusion  is  that  the  act  of  Feb.  12, 1875,  does  not  protect 
the  additional  property  enumerated  therein  from  liability  to  debts 
existing  before  its  passage.  If  this  decision  practically  forbids  the 
passage  of  all  retroactive  exemption  laws,  it  is  believed  to  be  a  result 
sanctioned  by  principle  and  supported  by  authority. 

JudjffHeni  ofirmmL 


Hairstok  v.  Statb. 

(M 


AmauU — rtpMng  trMpa$9 — pointing  fir e-^tmu-^eondUiontU 

vfiih  intent  to  kiU — contpiracy. 

One  who  points  a  pistol  within  shooting  diataaoe  at  another  who  is  nnlawfollj- 
attempting  to  stop  his  wagon  and  team,  and  threatens  to  shoot  him  if  he 
does  not  desist,  is  gnilty  of  an  assault,  bat  not  of  an  assaalt  with  intent  to 
murder. 

Persons  who  attend  one  on  a  lawful  expedition,  during  which  he  alone  com- 
mits a  crime,  are  liable  therefor  only  on  proof  of  a  conspiracy,  or  of  their 
intention  to  aid  him  in  any  unlawful  act  he  might  do. 

INDICTMENT  for  assault  with  intent  to  murder.    Oonviotion. 
The  opinion  states  the  facts. 

'    OfTy  Meek  &  SimSy  for  plaintiffs  in  error. 
7.  (7.   OaichtngSy  Attorney-General,  for  the  State. 

Chalmbbs,  J.  Wilson  Hairston,  in  company  with  others,  at- 
tempted to  remove  the  personal  effects  of  a  laborer  from  the 
plantation  of  his  employer,  Bichards,  in  defiance  of  the  latter'a 
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orders.  Richardsy  having  made  advaiices  of  money  or  provisione 
to  the  laborer^  forbade  tho  removal  of  his  hoiuehold  fumitare  until 
he  was  repaid.  In  disregard  of  these  orders,  Wilson  Hairs  ton  was 
driving  the  wagon  containing  the  farniture  from  Richards'  planta- 
tion, when  the  latter  attempted  to  stop  the  wagon,  saying  to 
Hairaton  that  the  laborer,  Charles  Johnston,  must  not  move  until 
he  had  settled  the  debt,  at  the  same  time  reaching  out  his  hand,  as 
if  to  take  hold  of  the  mules.  Hairston  drew  a  pistol,  and,  point- 
ing it  at  Riohards,  said  :  ^^  I  came  here  to  move  Charles  Johnston, 
and  by  G  —  d  I  am  going  to  do  it,  and  I  will  shoot  any  O — d 
d— d  man  who  attempts  to  stop  my  mules ; "  urging  his  mules 
forward  as  he  spoke.  His  manner  was  threatening  and  angry,  and* 
his  voice  loud  and  boisterous.  The  persons  accompanying  him,  some 
of  whom  were  armed  with  guns,  pressed  toward  and  around  Rich- 
ards, as  if  to  aid  EEairston.  Deterred  by  the  apparent  danger, 
Richards  forbore  to  stop  the  mules,  and  the  wagon  moved  on. 

Upon  proof  of  these  facts,  Wilson  Hairston  and  two  of  tho  men 
accompanying  him,  James  EEairston  and  Edward  Prowell,were  con- 
victed of  an  assault  with  intend  to  commit  murder,  and  sentenced 
to  two  years'  imprisonment  in  the  penitentiary.  Is  this  conviction 
sustained  by  the  proof  ?  It  is  insisted  by  counsel  for  the  plaintiffs 
in  error  that  there  was  no  assault,  because  the  threats  were  con* 
ditional ;  and  reliance  is  had  upon  tlic  old  familiar  cases,  in  one  of 
which  the  assailant,  laying  his  hand  upon  his  sword,  said,  **  If  it 
were  not  assise  time,  I  would  not  take  such  language  from  you  ;  " 
and  in  another  the  defendant  raised  his  whip  and  said,  **  Were  you 
not  an  old  man  I  would  knock  you  down ; "  and  other  like  cases, 
in  all  of  which  it  was  held  that  there  was  no  assault  These  were  noc 
conditional  threats,  properly  so  called,  but  rather  declarations  that 
the  speaker  did  not  intend  to  strike,  because  of  an  existing  fact  over 
which  neither  party  had  any  control.  They  were  expressions  of  a  wish 
to  strike,  but  a  statement,  that  he  would  not  do  so,  by  reason  of 
existing  facts.  The  case  at  bar  is  an  offer  to  slioot,  with  something 
done  toward  accomplishing  it,  accompanied  by  a  threat  to  shoot 
unless  the  opposite  party  complies  with  a  certain  demand,  or  for- 
bears  to  do  a  certain  thing.  It  therefore  presents  a  case  of  an  in- 
tentional offer  to  commit  violence,  with  an  overt  act  toward  its 
accomplishment,  based  upon  a  conditional  threat  Does  this  consti- . 
tote  an  assault?  Hairston  had  a  right  to  forbid  Richards  touching- 
his  mules.  Riohards  had  no  riglit  to  retain  the  furniture  of  his 
VoL.XXVni  — 60 
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laborer  in  order  to  compel  payment  of  the  debt  dne.  The  laborer 
had  the  right  to  remoTe,  and  Hairston  had  the  right  to  assist  him. 
When  the  latter  forbade  Richards  touching  his  males,  he  sim- 
ply forbade  the  commission  of  a  trespass  upon  his  property.  A 
man  has  the  legal  right  to  protect  his  property  against  tres- 
pass, opposing  force  to  force.  If,  therefore,  the  offer  had  sim- 
ply been  to  commit  a  common  assault,  as  by  declaring  that  he 
would  strike  with  his  hand,  or  with  some  implement  or  weapon  not 
dangerous,  Hairston  would  haye  been  guilty  of  no  offense.  If  a  man 
takes  my  hat,  or  offers  to  do  so  against  my  will,  and  I,  drawing 
back  my  hand,  declare  that  I  will  strike  if  he  does  not  forbear,  I 
only  meet  the  trespass  by  an  offer  to  use  such  force  as  may  be 
appropriate  and  necessary.  But  I  cannot  at  once  leap  to  an  assault 
with  deadly  weapons,  and  a  threat  to  kill  If  I  were  to  kill  under 
such  circumstances,  the  killing  would  be  murder ;  and  hence  1 
have  made  an  assault  which  if  carried  into  a  battery  with  fatal 
results,  would  constitute  the  gravest  crime.  As  no  trespass  upon 
property  will  primarily  justify  the  taking  of  life,  so  an  offer  to 
commit  a  trespass  cannot  justify  an  assault  with  a  deadly  weapon, 
accompanied  by  a  threat  to  kill  unless  the  party  desists.  The 
means  adopted  are  disproportioned  to  and  not  sanctioned  by  the 
end  sought  We  think,  therefore,  that  Hairston  might  well  hare 
been  convicted  of  an  assault.  Morgan^ s  case,  3  Ired.  186;  MywfieUPB 
case,  Phillips  (N.  0.),  108;  Smith's  ease,  39  Miss.  521. 

But  he  was  indicted  for  and  conTicted  of  an  assault  with  intent 
to  commit  murder.  Does  the  evidence  warrant  each  conriotion  P 
The  intent  in  this  class  of  cases  is  the  gist  of  the  offense.  It  is  the 
intent  rather  than  the  act  which  raises  it  from  a  misdemeanor  to 
a  felony.  It  was  held  in  Jeff^s  case,  311  Miss.  593,  that  the  intent 
might  be  inferred  from  the  act ;  but  there  the  facts  were  wholly 
different  from  those  presented  by  this  case.  In  Jeff*s  case  there 
was  an  actual  and  well-nigh  fatal  stabbing  with  a  weapon  proved 
to  be  dangerous.  Here  there  was  only  a  conditional  offer  to  shoot^ 
based  upon  a  demand  which  the  party  had  a  right  to  make.  While 
the  law  will  not  excuse  the  assault  actually  committed  in  levelling 
the  pistol  within  shooting  distance,  it  cannot  from  this  fact  alone 
infer  an  intent  to  murder.  The  intent  must  be  actual,  not  condi- 
ditional,  and  especially  not  conditioned  upon  non-compliance  with 
a  proper  demand.  The  law  punishes  the  assault  because  it  was 
committed.     It  cannot  punish  the  intent,  because  that  did  not 
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exist ;  and^  as  shown  by  the  declaration  of  the  party,  would  not 
arise  except  npon  the  happening  of  a  certain  events  to  wit^  the 
commission  of  a  trespass  by  the  other  party.  So  far  from  the  jury 
being  allowed  to  infer  an  intent  to  mnrder,  we  think  that  the  exist- 
ence of  that  intent  was,  by  the  evidence,  clearly  negatived.  In  a 
somewhat  extensive  examination  of  the  books,  we  have  found  no 
case  of  a  conviction  of  assault  with  intent  to  kill  or  murder,  upon 
proof  only  of  the  levelling  of  a  gun  or  pistol.  It  follows,  from  these 
views,  that  while  Wilson  Hairston  might  properly  have  been  con- 
victed of  an  assault,  the  higher  grade  of  crime  was  not  made  out 
against  him. 

Whether  James  Hairston  and  Prowell  were  guilty  participants 
in  Wilson  Hairston's  unlawful  act,  we  think  doubtful  under  the 
testimony;  especially  so  as  to  ProwelL  If  present  only  for  the 
purpose  of  assisting  in  the  removal  of  Johnston,  they  were  guilty  of 
no  offense.  If  in  doing  this  they  were  riotous,  disorderly  and 
threatening  violence,  they  were  guilty  of  a  riot ;  but  they  can  be 
held  guilty  of  the  assault  committed  by  WilM>n  Hairston  only  upon 
testimony  tending  to  show  previous  conspiracy  or  present  partici- 
pation in  that  act,  or  upon  testimony  from  which  the  jury  could 
rightly  infer  that  they  were  present  to  aid  and  assist  him  in  any 
unlawful  act  he  might  do. 

JudgtMnt  rmmted  and  nme  trial  awarded.  . 
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Qunzow  y.  Thb  Stati. 

(1  T%x.  Ot.  App.  47.) 

The  theft  of  Beveral  articles  at  one  time,  and  hj  one  act,  oonstitates  bat  one 
crime,  and  a  Jadgment  of  oonvictlon  or  acquittal  of  the  theft  of  one  of  the 
articles  is  a  bar  to  prosecation  for  the  theft  of  the  others.* 

INDICTMENTS,  one  for  theft  of  a  geldiug,  the  other  for  theft 
of  a  saddle  and  bridle.  Conyiction  on  former. .  On  trial  upon 
the  latter,  the  prisoner  pleaded  anUrefais  eanvicty  setting  forth  the 
former  conviction,  and  charging  that  the  saddle  and  bridle  were 
taken  at  the  same  time  with  the  gelding.  The  plea  was  struck  oat 
on  demnrrer.     Oonviotion,  and  defendant  appealed. 

C.  K.  Brennemanf  for  appellant. 

JI.  H,  Booney  Attomey-Qeneral,  for  the  State. 

EcTOB,  P.  J.  [After  stating  the  facts.]  The  general  demurrer 
to  defendant's  plea  of  former  oonviction  ought  not  to  haTe  been 
sustained.     When  there  is  a  demurrer  to  a  pleading,  all  the  fMti 

*  See  State  ▼.  ICgglcfllif  (41  Town,  .574),  tO  Am.  Sep.  flS 
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stated  in  the  pleading  which  are  well  pleaded  are  to  be  taken  as 
true,  for  the  purpose  of  determining  the  snfSciencyof  the  pleading. 

Although  the  plea  is  inartisticallj  drawn,  we  believe,  as  a  whole, 
it  states  facts  sufficient  to  show  that  the  defendant  had  been 
indicted  in  a  court  of  competent  jurisdiction,  and  tried  and  con- 
Ticted  for  the  same  offense  with  which  he  is  charged  in  the  indict* 
ment  If  so,  then  it  is  a  right  guaranteed  to  him  by  the  Constitu- 
tion and  laws  of  the  State  that  he  shall  not  be  again  tried  for  the 
same  offense.  From  a  careful  examination  of  the  authorities,  we 
belieye  if  a  man  steal  a  horse,  bridle,  and  saddle  at  the  same  time, 
and  by  one  and  the  same  act,  the  crime  would  be  one  and  indivisi- 
ble;* and  when  the  State  has  chosen  to  indict  him  for  stealing  the 
horse,  and  he  has  been  tried  and  either  acquitted  or  convicted  (in 
a  court  of  competent  jurisdiction),  he  cannot  be  afterward  indicted 
and  tried  for  stealing  the  saddle  and  bridle.  The  prosecutor  had  a 
right  to  carve  as  large  an  offense  out  of  this  transaction  as  he  could, 
yet  must  cut  only  once. 

Our  Supreme  Gourt,  in  the  case  of  Richard  WtUan  v.  T%$  SiaU, 
tried  at  the  late  Gkilveston  term,  decided  that  the  stealing  different 
articles  of  property,  belonging  to  different  persons,  at  the  same 
time  and  place,  so  that  the  transaction  is  the  same,  is  but  one 
offense  against  the  State;  and  the  accused  cannot  be  convicted  on 
separate  indictments,  charging  different  parts  of  one  transaction 
as  if  they  were  distinct  offenses,  as  a  conviction  on  one  of  the 
indictments  bars  a  prosecution  on  the  others. 

Where,  by  the  discharge  of  a  gun,  or  a  stroke  of  the  same  instru-^ 
ment,  an  injury  is  inflicted  upon  two  or  more  persons,  and  their 
death  is  produced,  it  has  been  decided  there  is  but  one  crime  com- 
mitted. In  The  Siaie  v.  Daman,  2  Tyler,  387,  the  defendant  was 
indicted  for  an  assault  and  battery  on  one  Doty,  and  pleaded  a  for- 
mer conviction  on  a  complaint  for  an  assault  and  battery  committed 
upon  one  Miller,  alleging  that  the  wounding  of  each  was  by  the 
same  stroke  and  at  the  same  time. 

The  court  said,  in  delivering  the  opinion : 

''It appears  that  the  defendant  wounded  two  persons  in  the 
same  affray,  at  the  same  instant  of  time,  and  with  the  same  stroke. 
On  a  regular  complaint  made,  he  has  been  convicted,  before  a  court 
of  competent  jurisdiction,  for  assaulting,  beating,  and  wounding 
Frederick  MiDer,  one  of  those  persons.  He  stands  here  indicted 
for  assaulting,  beating  and  wounding  Elias  Doty,  the  other  of  those 


398  TEXAS, 

Qnitzow  ▼.  The  State. 


persons;  and  the  defendant  pleads  in  bar  the  former  conviction, 
which  he  alleges  to  have  been  for  the  same  offense.  The  only  ques- 
tion is  whether  the  defendant  has  been  already  legally  convicted  of 
the  offense  charged  in  the  indictment.  Of  this  there  can  be  no 
donbt,  for  it  is  apparent  on  the  record  that  the  assault  and  battery 
charged  in  the  indictment,  and  that  of  which  he  was  convicted  by 
Mr.  Justice  Randall  were  at  the  same  place,  and  in  the  same  affray, 
and  the  wounds  made  by  the  same  instrument  and  by  the  same 
stroke.  This  is  not  a  question  between  either  of  the  parties  in- 
jured by  the  assault  and  battery  and  their  assailant ;  redress  has 
been,  or  may  be,  obtained  by  them  by  private  action ;  but  it  is  a 
question  between  the  government  and  its  subject,  and  the  court  are 
clearly  of  the  opinion  that  the  indictment  cannot  be  sustained.'' 

In  The  State  v.  WiUiams,  10  Humph.  101,  the  defendant  was 
indicted  for  stealing  a  horse,  saddle,  bridle,  blanket,  and  martin- 
gale, and  it  was  decided  to  be  but  one  offense.  See,  also,  Laupher 
V.  The  State,  14  Ind.  327.  In  The  State  v.  Neleon,  29  He.  329,  it 
was  held  that  where  the  goods  of  several  persons  were  stolen  at  the 
same  time,  so  that  the  transaction  is  the  same,  one  count  in  the 
indictment  may  embrace  the  whole.  Lord  Hale,  1  P.  0.  531,  says: 
^  For  it  seems  to  me  that  if,  at  the  same  time,  the  party  steal  goods 
of  A  of  the  value  of  6d.,  goods  of  B,  of  the  value  of  6d.  and  goods 
of  C,  of  the  value  of  6d.,  being  perchance  in  one  bundle,  or  upon 
a  table,  or  in  one  shop,  this  is  grand  larceny,  because  it  is  one 
entire  felony,  done  at  the  same  time,  though  the  persons  had  sev- 
eral properties  ;  and,  therefore,  if  in  one  indictment,  they  make 
grand  larceny.'' 

In  the  case  of  Ben  v.  TTie  State,  22  Ala.  9,  where  the  defendant 
was  indicted  for  administering  poison  at  the  same  time  to  three 
persons,  it  was  objected  by  counsel  for  the  accused  that  the  indiclr 
ment  was  bad  because  it  charged  the  commission  of  several  offenset 
in  one  count  But  the  court  said:  '^  We  have  examined  these  ob- 
jections to  the  indictment  with  great  care,  and  are  constrained  to 
hold  that  they  are  not  well  taken. "  See,  also.  Rex  v.  BenfiM, 
2  Burr.  980. 

Wharton,  in  his  work  on  American  Oriminal  Law,  391,  says: 
''  Where  a  variety  of  articles  were  stolen  at  the  same  time,  and 
from  the  same  place,  and  from  the  same  or  different  persons,  it  has 
been  held  to  be  only  one  offense,  and  must  be  so  charged."  Judge 
DowKBY,  of  the  Supreme  Court  of  Indiana,  in  a  very  able  opinion 
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in  the  case  of  Clem  v.  T/ie  State,  42  Iiul.  420,  f  ally  sustains  the 
same  position,  and  the  right  of  the  accused  to  be  allowed  to  offer 
proof  on  plea  of  former  acquittal  for  the  same  offense,  where  two 
men  had  been  killed  by  the  same  shot,  and  at  the  same  time. 

This  plea  is  one  very  simple  in  its  nature.  The  plea  of  former 
conviction  is  said  to  be  a  plea  of  a  mixed  nature,  and  to  consist 
partly  of  record  and  partly  of  matter  of  fact.  The  defendant  had 
a  right  to  a  trial  and  verdict  on  his  special  plea,  and  because  this 
was  denied  him,  the  court  below  committed  error.  We  deem  it 
unnecessary  to  notice  the  other  assignments  of  error. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Williams  v.  State. 

(1  Texas  Ct.  App.  flO.) 

Cfnminaliam —  indieimetU  —  rape  —  "  ravvth  "  —  amisiian  of  **affainH  her  wSL" 

In  an  indictment  for  rape,  the  allegation,  of  "  did  forcibly  ravish  "  ia  snfllolaBl 

without  adding,  '*  against  her  will."  * 

/^ONVIOTION  of  rape.     The  opinion  states  the  facts. 

No  brief  for  appellant 

A.  J.  Peeler,  Assistant  Attomey-Oeneral,  for  the  State. 

White,  J.  This  case  presents  to  us  the  appeal  of  a  party  who 
was  indicted  for  rape,  tried  and  found  guilty,  and  his  punishment 
assessed  at  confinement  in  the  penitentiary  for  a  period  of  ten  years. 

The  two  main  questions  suggested  by  the  record  are  1st,  one 
which  arises  from  a  clerical  error,  no  doubt  committed  by  the 
pleader  in  drawing  the  indictment ;  and  2d,  the  applicability  of 
the  charge  of  the  court  to  the  offense  as  charged  in  the  indict- 
ment 

In  order  to  understand  more  fully  the  precise  nature  of  these 
questions,  we  set  out  the  charging  portion  of  the  indictment  fully 

*8ee  eontrot  9UxU  t.  Jim^  1  Derereuz,  14S.    '^Rarlah  "  ImpUea  foroe.    Com.  y.  Fooerty, 
•  Qny,  48»;  fitatoT.  JbhfMon.aTK.  O.  85. 
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ill  these  words,  viz. :  '^  That,  on  the  first  day  of  February,  one 
thousand  eight  hundred  and  seventy-five,  in  the  county  of  Lamar, 
and  State  of  Texas,  with  force  and  arms,  one  James  Williams,  a 
male,  in  and  upon  Zilphia  Taul,  a  female  (over  the  age  of  ten 
years),  violently  and  feloniously  did  make  an  assault,  and  her,  the 
said  Zilphia  Taul,  then  and  there  violently  and  by  force,  and 
against  he  wiU,  did  ravish  and  carnally  know,''  etc. 

Rape,  under  our  statute,  is  defined  to  be  '^  the  carnal  knowledge 
of  a  woman,  without  her  consent,  obtained  by  force,  threats,  or 
fraud,"  etc.  Pasc.  Dig.,  art.  2184  There  can  be  no  doubt  that 
the  pleader,  in  drawing  the  indictment  as  above  set  out,  intended 
to  charge  that  the  offense  was  committed  without  the  consent  of 
her,  the  woman  alleged  to  have  been  injured  ;  but  it  will  be  seen 
that,  from  inadvertence,  a  letter  is  omitted,  which  makes  it  read 
'^  against  he  will "  instead  of  '^ against  her  will.''  Is  thia  such  an 
omission,  such  a  defect  of  failure  to  state  plainly  the  offense,  as 
makes  the  indictment  fatally  bad  ? 

There  are  certain  rules  of  pleading,  firmly  fixed  and  established, 
in  regard  to  indictments,  which,  if  observed  strictly,  would  avoid 
many  of  the  numberless  errors  we  are  called  upon  to  correct  The 
certainty  required  is  such  as  will  enable  the  accused  to  plead  the 
judgment  rendered  in  bar  of  any  prosecutioh  for  the  same  offSense. 
Pase.  Dig.,  art  2865  ;  Alexander  v.  l%e  State ,  29  Tex.  496  ;  Th$ 
State  V.  Hanson,  23  id.  233. 

Again,  in  an  indictment  it  is  always  better  to  foDow  the  very 
language  of  the  statute,  but  substantial  accuracy  is  sufficient 
Francis  v.  ITie  State,  21  Tex.  286 ;  2  GalL  16  ;  Drummond  v.  T%e 
Republic,  id.  167.  And  again,  the  things  necessary  to  the  de« 
scription  of  the  crime  must  be  stated.  Bush  v.  The  Republic,  1  id. 
460  ;  Alexander  v.  The  State,  29  id.  495  ;  Eoran  v.  T%e  State,  24  id. 
162 ;  Whart  Am.  Grim.  Law,  §  364 

There  are,  however,  exceptions  to  the  observance  of  some  of  these 
general  rules,  and  the  case  under  consideration  will  be  found  to 
belong  to  the  exceptional  class.  The  words  ''  without  her  consent " 
are  made  part  of  the  definition  given  of  rape  in  the  statute,  and  it 
is  unquestionably  better  that  these  words  should  always  be  used* 
But  suppose  they  are  omitted  entirely  in  the  desoripticm  given,  what 
is  the  effect  -upon  the  validity  of  the  indictment  P 

We  are,  fortunately,  not  without  authority  in  giying  an  answer  to 
this  question.   The  leading  case  is  Harmon  t.  The  OomnumweaUk. 
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In  that  case  the  indictment  charged  that  the  defendant  "  feloniooslj^ 
did  raviah  and  carnally  know  Catherine  Ooiler/'  withont  charging 
that  the  offense  was  committed  forcibly  and  against  her  wilL 
TiGHLMAiTy  C.  J^  delivering  the  opinion  of  the  court,  says  :  ''  The 
offense  is  not  charged,  in  the  indictment,  to  have  been  committed 
forcibly  and  against  the  will  of  the  woman.  The  expressions  are 
'that  he  feloniously  did  ravish  and  carnally  know  her.'  I  am  of 
opinion  that  this  is  sufficient  The  word  *  ravish '  implies  forc^ 
and  violence  in  the  man,  and  want  of  consent  in  the  woman.  That 
the  indictment  need  not  aver  that  the  rape  was  committed  against 
the  will  of  the  woman  seems  to  be  the  opinion  of  authors  of  the 
highest  authority;''  and  he  cites  1  Hale,  682;  Hawk.,  b.  2,  ch. 
25,  §  56 ;  3  Ohitty  on  Orim.  Law,  812  ;  and  1  East,  447.  He  then 
proceeds  to  say  :  ''  It  may  be  fairly  concluded,  from  all  the  authori- 
ties, that  the  words  *  against  her  will '  are  not  essential ;  and  cer- 
tainly the  word  'ravish,'  as  commonly  understood,  implies  that 
it  waa  against  her  wilL"  Barman  v.  I%e  CommonweaUK  12  Serg. 
ft  Bawle,  69. 

Following  in  the  wake  of  this  case  is  the  well-considered  opinion 
in  (yCkmnett  v.  The  State,  In  this  latter  case  EMXsrr,  0.  J.,  says: 
MAnd  notwithstanding  the  statute  prescribing  the  punishment  uses 
the  words, '  and  carnally  know  by  force  and  against  her  will,'  these 
words  also  are  omitted.  The  reason  these  words,  or  their,  equivar 
knta,  were  not  deemed  essential  was  because  they  are  aU  includei 
or  embraced  in  the  word  'ravish '  or  f  ravished,'  which  is  the  essen- 
tial word  in  all  indictments  for  rape.  It  imports  not  only  force 
and  violence  upon  the  part  of  the  man,  but  resistance  on  the  part  of 
the  woman.  When,  therefore,  it  is  charged  that  A  B  feloniously 
ravished  0  D,  it  is  but  a  repetition  to  add  that  he  carnally  knew 
her,  forcibly  and  against  her  will.  The  form  of  the  indict-' 
ment,  at  common  law,  charged  that  the  defendant  thereir,  'in 
and  upon  one  0  D,  feloniously  and  violently  did  make  an 
issanlty  and  her,  the  said  0  D,  then  and  there  violently,  and 
•gainst  her  will,  did  ravish  and  carnally  know.'  But  even  at 
oommon  law,  where  the  greatest  particuliuity  was  required,  it  wad 
long  sinoe  held  that  an  indictment  omitting  the  assault  was  not 
defective,  and  that  the  words  ^  feloniously  did  ravish'  were  sufficient, 
without  the  words, '  carnally  know  and  forcibly  against  her  will.'  '* 
aChnnett  v.  7%«  State,  6  Minn.  279. 

Our  Supreme  Oourt,  in  a  recent  case,  indorse  fully  this  doctrine* 
Vol.  XXVIII  — 61 
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MooRB,  J. 9  says:  *'The  reason  given  is  that,  by  the  charge  'did 
ravish,'  force  and  violence  by  the  man,  and  want  of  consent  of  the 
woman,  are  implied/'  Davia  v.  7%e  Staie^  42  Tez«  226.  See,  also, 
Outlaw  V.  The  Staie,  85  id  482,  and  2  Whart.  Am.  Or.  Law,  S8 
1141, 1154. 

The  mie  being  so  well  established,  we  feel  warranted  in  saying 
Chat  the  portion  of  the  charge  complained  of  in  this  case,  **  against 
he  will,"  might  be  safely  stricken  ont  as  sarplosage*  and  the  remain- 
ing  averments  in  the  indictment  woold  make  it  abundantly  good. 
.   [Omitting  the  second  point.] 

The  jadgment  of  the  lower  conrt  is  reversed  and  remanded. 

Rmmtei  and  remamthJL 


Shxabxan  t.  Stais. 

(lTnc.Ct.App.IUD 
Mminal  law — judgment — Sunday  ^^  siwWil. 

A  JndgBMBl  eoleied  on  Sundaj  is  abeolately  void,  bat  ii  mtm$  i 

be  reoeived  and  entered  on  that  day. 

TNDIOTMBNT  for  murder.    The  opinion  states  the  fMtik 

'  No  brief  for  appellant. 
A.  /.  Peeler^  Assistant  Attomey-Oenera!,  for  the  State. 

White,  J.  We  propose  to  examine  but  two  of  the  several  quea- 
itons  raised  upon  the  record  in  this  case. 

1.  Appellant  was  indicted  for  the  murder  of  one  William  fi. 
9amett.  A  trial  was  had  and  the  case  submitted  to  the  jury,  under 
the  charge  of  the  court,  on  Saturday,  the  9th  day  of  October,  1875. 
On  Sunday  morning,  October  10,  1876,  at  nine  o'clock,  the  court 
received  Uie  verdict  of  the  jury  and  entered  up  a  judgment  in 
accordance  therewith,  the  verdict  finding  the  defendant  guilty  of 
murder  in  the  first  degree,  and  assessing  his  punishment  at  hard 
labor  in  the  State  penitentiary  for  life. 

This  action  of  the  court  in  receiving  the  verdict  and  rendering 
the  judgment  on  Sunday  is  presented  as  ground  of  error  by  defend- 
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tnty  both  in  his  motioii  in  arrest  of  judgment  and  in  his  assignment 
of  errors. 

The  act  to  pnnish  certain  offenses  committed  on  Sunday  (2  Pasa 
Dig.,  arts.  6601  to  6605)  seems'  to  have  no  reference  or  application 
to  proceedings  in  conrts.  In  our  act  concerning  proceedings  in 
District  Courts  in  civil  cases  it  is  provided  that  **  no  civil  suit  shall 
be  instituted,  nor  shall  any  process  be  had  on  Sunday,  except  in 
oases  of  attachment  or  sequestration.''    Pasc  Dig.,^  art  1424. 

The  only  positive  provision  found  in  our  Code  of  Procedure,  rela- 
tive to  the  action  of  courts  on  Sunday  in  criminal  cases,  is  to 
be  found  in  article  8160,  Paschal's  Digest,  and  it  reads  as  follows: 
^  If,  at  the  time  a  verdict  is  returned  iuto  court,  there  be  less  than 
six  hours  remaining  before  the  court  must  by  law  adjourn,  it  shall 
be  lawful,  and  shall  be  the  duty  of  the  district  judge,  to  sit  during 
the  whole  of  Saturday  night  and  Sunday  for  the  purpose  of  enabling 
the  defendant  to  move  for  a  new  trial,  or  in  arrest  of  judgment, . 
and  prepare  his  cause  for  the  Supreme  Court '' 

It  will  be  seen,  from  the  language  used  in  this  latter  article,  that 
<be  legislature  felt  called  upon  to  render  **  lawful ''  by  express  pro- 
visions the  act  of  the  court,  even  in  such  extreme  cases  of  emer- 
gency. 

The  act  organizing  the  criminal  court  for  the  counties  of  Lamar, 
Bed  Biver,  and  Fannin  fixes  the  time  for  holding  the  court  at  Paris, 
Lamar  county,  to  commence  on  the  first  Mondays  in  February,  June 
and  October  and  to  continue  in  session  for  four  weeks.  Oon.  Laws, 
second  session,  fourteenth  legislature,  p.  20,  §  6. 

Now  it  will  be  seen  that,  in  the  case  we  are  considering,  the  Sun- 
day upon  which  the  proceedings  complained  of  were  had  was  in 
the  very  midst  of  the  regular  term  of  court,  and  not  the  Sunday 
immediately  following  or  succeeding  the  expiration  of  the  reguhur 
term. 

Neither  of  the  statutes  above  quoted,  and  we  believe  they  are  all 
the  law  enacted  in  this  State  bearingdirectly  upon  the  subject,  tend 
to  throw  any  light  upon  the  question  before  us.  We  turn,  there- 
fore, to  the  common  law,  because  our  statute  further  provides  that, 
''whenever  it  is  found  that  this  Code  fails  to  provide  a  rule  of  pro- 
oedure  in  any  jwrticular  state  of  case  which  may  arise,  and  is,  there- 
fore, defective,  the  rules  of  the  common  law  shall  be  applied  and 
govern.''    Pasc.  Dig.,  art  2493. 

The  subject  is  thoroughly  and  ably  discussed  in  Baxter  v.  1%$ 
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Feophy  3  Oilm.  884,  385,  386.  We  take  the  liberty  of  quoting  fully 
from  the  opinion  of  Gatok,  J.,  delivered  in  that  case.  He  says: 
''Had  the  court  the  right  to  receive  the  verdict  and  pronounce 
judgment  on  Sunday?  That  courts  have  no  right  to  pronounce  a 
judgment,  or  do.  any  other  act  strictly  judicial,  on  Sunday,  unless 
expressly  authorized  by  statute,  seems  to  be  too  well  settled  to 
admit  of  doubt,  by  the  decisions  in  England  and  in  this  country. 
The  leading  case  in  this  subject  is  that  of  Swann  v.  Broome,  3  Burr. 
1595,  where  it  was  held  by  the  court  of  King's  Bench  that  the 
court  could  not  sit  on  Sunday  and  give  a  valid  judgment,  it  not 
being  a  judicial  day.  It  appears  that  anciently,  among  Chris- 
tians, courts  did  sit  on  Sunday,  but  by  a  canon  of  the  church, 
made  in  the  year  617,  this  was  prohibited,  and  that  rule  seems 
to  have  been  adopted  into  the  common  law,  and  may  be  con- 
sidered well  settled.  But  this  prohibition  seems  to  be  confined  to 
the  entering  of  judgments  of  record,  and  other  like  judicial  acts,  for 
we  learn  from  the  opinion  of  Lord  Maksfibld  in  the  same  case 
that  it  was  assigned  for  error  in  the  exchequer  that  the  information 
(for  engrossing  butter  and  cheese  contrary  to  the  statute)  was 
exhibited  to  the  court  on  the  13th  day  of  October,  which  in  the 
year  (20  Jac.  1)  was  on  Sunday,  and,  therefore,  not '  diesjuridicus.* 
The  question  seems  to  have  been  frequently  before  the  Knglish 
courts  and  the  courts  of  most  of  the  States  of  the  Union,  and  the 
decisions  are  very  uniform  that  a  judgment  cannot  be  entered  <tf 
record  on  Sunday.  Thomas'  Ooke,  354 ;  2  Bl.  Oom.  277;  Jfodhri- 
kff's  case,  9  Coke,  66  ;  Pearee  v.  Atwood,  13  Mass.  324;  C^ignium  v. 
The  State,  5  Blackf.  Ill;  Nabore  v.  The  State,  6  Ala.  200;  FHei  v. 
Eutt,  4  N.  H.  158;  Arthur  v.  Mosby,  2  Bibb,  589;  Story  v.  MioU^ 
8  Cow.  27 ;  to  these  authorities  we  may  add  Coleman  v.  Bmder- 
eon,  Litt  Sel.  Cas.  171;  Vanderwerker  v.  The  People,  5  Wend.  580; 
Harper  v.  T%e  State,  43  Tex.  431 . 

These  cases  all  show  that  a  judgment  entered  of  reoord  on  Sun- 
day is  not  only  erroneous,  but  is  absolutely  void. 

But  although  the  law  seems  to  be  well  settled  that  a  judgment' 
cannot  be  entered  of  record  on  Sunday,  yet  I  think  it  equally 
well  settled  that  a  verdict  of  a  jury  may  be  entered  of  reoord  on 
Sunday.  See  following  authorities :  ffeidkaper  ▼.  Ooiton,  8  Watts, 
56 ;  Hoghtaling  v.  Oebom,  15  Johns.  119 ;  JSTiJfer  v.  Bnglish^  4 
Strobh.  (S.  0.)  486 ;  True  v.  PlumUy,  86  Me.  466. 

The  vwdiot  of  the  juiy  may  be  retnmed  and  received  onSundif^ 
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06n/  ?.  SOcax,  5  Ind.870;  Rassery.McCoUy,  9  id.  587;  McOoriU 
▼  .  7%0  iSSMtf,  14  id.  39;  Joy  ▼.  7%«  State,  14  id.  139;  TVUft^r 
T.  Merrill,  34  N.  H.  202  ;  Roberts  v.  jSote^^r,  5  Hun,  558. 

We  fully  concur  in  the  conclnsion  arrived  at  by  the  learned  judge 
in  Baxter  ▼.  The  People,  expressed  in  these  words  :  **  We  think  the 
aathorities  clearly  established  that^  when  a  cause  is  submitted  to 
the  juiy  before  twelve  o'clock  Saturday  night,  the  verdict  of  the 
jury  may  be  received  on  Sunday  ;  but  that  it  is  not  a  judicial  day 
for  the  purpose  of  rendering  any  judgment,  and  if  it  attempt  to 
render  a  judgment,  still  in  law  it  would  be  no  judgment,  but  abso- 
lutely void,  and  will  be  so  declared,  and  may  be  reversed  by  this 
court.  Not  that  such  reversal  will  take  from  it  any  force  or  vital- 
ity, for  it  never  had  any,  not  having  been  rendered  by  a  court  hav- 
ing authority  to  render  any  judgment  whatever  at  this  time.'' 
U.386. 

[Omitting  the  second  point] 

For  these  two  errors  the  judgment  of  the  lower  court  is  reversed 
emd  the  cause  remanded. 

Bepereed  and  remanded. 
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A  slmtuto  piovidiiig  that "  an  entry  into  a  house  for  the  pnrpoee  of  commoI^ 
ting  a  theft,  anlees  the  same  is  effected  bj  the  actual  breaking,  is  not  biir> 
l^arj  when  the  same  is  done  bj  a  domestic  aervant  or  other  Inhabitant  of 
sneh  house. "  HM^  not  to  cover  a  theft  committed  by  a  boarder  from  a 
f8llow4M)aider  in  the  same  boarding-hoose,  and  snch  theft,  aoeompanled  \f 
enttj  of  bis  room,  is  borglary. 

pOKVlOTION  for  burglary.     The  opinion  states  the  faots. 

E.  AUgeU,  for  appelhint. 

H.  JI.  Swme,  Attomey-Gtoneral,  for  the  State. 

BoTOBy  P.  J.    One  of  the  grounds  the  appellant  relies  on  for  a 
leversal  of  tiie  judgment  is  the  refusal  of  the  court  below  to  give 
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the  jury  the  following  special  instnictioDSy  asked  by  the  defendants 
attorneys,  viz.: 

"  If  you  believe  from  the  evidence  that  the  defendant  was  a  gnest 
at  the  boarding-house  of  Mrs.  Schoonmaker  at  the  time  of  the 
stealing  of  the  pistol,  you  will  find  him  not  guilty  of  theft  from 
the  house  as  charged,  but  you  may  find  him  guilty  of  the  theft  of 
a  pistol,  if  the  evidence  should  warrant  such  finding,  and  then  affix 
the  punishment  at  confinement  in  the  county  jail  for  a  term  not 
exceeding  one  year,  and  you  may  add  a  fine  not  to  exceed  one  hun- 
dred dollars/' 

Our  statute  prescribed  that,  ''  If  any  person  shall  steal  property 
from  a  house  in  such  a  manner  as  that  the  offense  does  not  come 
within  the  definition  of  burglary,  he  shall  be  punished  by  confine- 
ment in  the  penitentiary  not  less  than  two  nor  more  than  seven 
years."     Art  2408,  Pasc.  Dig. 

The  jury  found  the  defendant  guilty,  and  assessed  his  punish- 
ment at  two  years'  confinement  in  the  penitentiary.  We  find  no 
error  in  the  charge  of  the  court 

''An  entry  into  a  house  for  the  purpose  of- committing  theft, 
unless  the  same  is  effected  by  the  actual  breaking,  is  not  burglary 
when  the  same  is  done  by  a  domestic  servant  or  other  inhabitant 
of  such  house  ;  and  a  theft  committed  by  such  person  after  entering 
a  house  is  only  punishable  as  simple  th^t"    Art  2372,  Paso.  Dig. 

Now,  if  appellant  was  a  domestic  servant  or  other  inhabitant 
of  the  house  from  which  the  theft  was  committed,  his  offense  would 
be  simple  theft,  as  the  proof  shows  the  pistol  stolen  was  of  valne 
less  than  $20.  In  Wakefield  v.  The  JSiate,  41  Tex.  558,  the 
eourt  say :  ^Domestics,  as  defined  by  Bonvier  in  his  Law  Dic> 
tionary,  are  those  who  reside  in  the  house  with  the  master  they 
serve;*'  the  term  does  not  extend  to  workmen  and  laborers  em- 
ployed out  of  doors.  By  Webster,  **  a  domestic  is  a  servant  or  hired 
laborer  residing  with  the  family  ; "  and  he  defines  an  inhabitant 
to  be  one  who  has  a  fixed  residence,  as  distinguished  from  an  occ»> 
sional  lodger  or  visitor.  The  Code  combines  these  terms,  and  ths 
article  quoted  speaks  of  ''  a  domestic  servant  or  other  inhabitant 
of  such  a  house."  These  terms  do  not  extend  to  a  servant  whosa 
employment  is  out  of  doors  and  not  in  the  house,  or  to  a  lodger  or 
visitor,  as  distmguished  from  an  inhabitant ;  and  they  do  nol| 
therefore,  come  within  the  olassifioation  of  a  domestic  servant  or 
an  inhabitant  of  the  hooiai 
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Barrill,  in  his  Law  Dictionary,  vol.  2,  p.  72,  defines  inhabitant  as 
follows :  '^  A  dweller  in  a  place ;  a  resident ;  one  who  dwells  or 
resides  permanently  in  a  place  ;  one  who  has  a  fixed  and  permanent 
abode  in  a  place.  A  resident  and  inhabitant  mean  the  same  thing; 
bat  citizen  and  inhabitant  are  not  synonymous.  The  Latin 
kabitare,  the  root  of  this  word,  imports  by  its  very  construction 
frequency,  constancy,  permanency,  closeness  F  connection,  attach- 
ment, both  physical  and  moral ;  and  the  word  ^  in '  serves  to  give 
additional  force  to  these  senses." 

The  same  author  defines  lodger  as  follows  r  ''One  who  occupies 
hired  apartments  in  another's  house  ;  a  tenant  of  part  of  another's 
house.*'    Vol.  2,  p.  166. 

'' Boarder '*  the  same  author  defines  as  follows:  ''One  who  has 
food  and  lodging  in  another's  house  or  family  for  a  stipulated 
price."    Vol.  1,  p.  211. 

Where  there  are  separate  families  in  a  house,  each  part  is  regarded 
as  the  mansion-house  of  the  family  occupying  it,  and  the  same  rule 
applies  where  the  entire  building  is  let  to  lodgers.  The  separate 
door  leading  to  each  tenement  is  to  be  deemed  the  outer  door  of 
the  occupant's  dwelling-house.  But  if  the  owner  lets  to  lodgers 
some  of  his  rooms,  retaining  for  inhabitation  the  residue,  the 
whole  is  considered  in  law  as  the  dwelling-house  of  the  owner. 
Still,  in  burglary,  the  separate  room  of  a  guest  at  a  hotel  has  been 
deemed  to  be  his  dwelling-house.  It  is  not  so  with  the  room  of  an 
ordinary  lodger  in  a  private  house,  especially  when  no  particular 
room  has  been  assigned  to  him.     Bishop  on  Stat  Grimes,  289. 

The  evidence  in  the  record  shows  that  the  pistol  of  Ed.  Harts- 
mann  was  stolen  in  Bexar  county,  from  his  private  room  in  the 
boarding-house  of  Mrs.  Schoomaker,  in  the  city  of  San  Antonio. 
Hartamann  saw  his  pistol  on  the  28th  or  29th  of  June,  1875.  It 
was  stolen  from  a  closet  in  his  room  in  said  boarding-house.  He 
missed  it  the  1st  of  July,  1875.  The  defendant  had  been  boarding 
in  the  hotel,  but  left  it  on  the  1st  day  of  July.  That  Hartsmann 
found  his  pistol  in  B.  Schwartz's  pawn  shop  on  the  2d  day  of  July, 
1875.  That  defendant  had  no  ngbt  to  enter  his,  Hartsmann's, 
room.  Schwartz  testified  that  the  defendant  pawned  the  pistol 
with  him  the  1st  day  of  July,  1875.  The  evidence  does  not  show 
whether  the  pistol  was  taken  in  the  night  or  during  the  day,  and 
there  is  nothing  to  ahow  in  what  maimer  the  entranoe  into  the 
loom  was  made. 
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.  In  the  case  of  The  State  v.  Vlark^  Bnrton  and  Olark  were  gndsts 
fki  a  hotel  at  Rutland,  in  the  State  of  Vermont.  The  door  to  Bar- 
ton's room  was  unlocked  during  the  night,  and  the  room  entered 
by  Olark.  Burton  awoke,  gave  the  alarm,  and  Clark  was  seen  to 
run  out  of  Burton's  room.  Clark  was  indicted  for  burglary. 
..  The  court  say  :  ^^  It  is  insisted  that  the  court  erred  in  refusing 
to  charge  the  jury  that,  if  they  found  that  the  respondent  was  law- 
fully within  the  house  as  a  guest,  his  going  from  his  own  room 
and  breaking  into  Burton's  room,  etc.,  would  not  constitute  the 
crime  of  burglary.  The  respondent  was  in  a  hotel — a  place  into 
which  all  travellers  have  a  right  to  enter — certain  parts  of  which 
are  ordinarily  appropriated  to  the  use  of  all  the  guests  in  common; 
.other  parts  are  devoted  to  the  exclusive  use  of  the  landlord,  or  are 
signed  to  the  exclusive  use  of  particular  guests,  and  to  these 
parts  no  other  person  has  the  right  of  entry  solely  upon  the  ground 
that  they  are  guests. 

I  ''  If  a  person,  so  being  a  guest  in  a  hotel,  breaks  into  other  parts 
of  the  house  where  he  has  no  right  to  enter,  for  the  purpose  of 
Qommitting  a  felony,  it  is  burglary,  the  same  as  if  he  had  broken 
in  from  the  outside."  42  Vt  635,  636.  We  have  examined  with 
care  the  able  brief  of  the  attorney-general,  and  believe  it  is  con- 
clusive on  this  point 

While  our  statute  intended  to  deal  more  leniently  with  ^domestie 
servants  and  other  inhabitants  "  of  a  house,  when  guilty  of  a  theft 
from  the  house  occupied  by  them,  than  with  other  persons,  because 
of  their  generally  recognized  right  freely  to  enter  any  part  of  the 
house  at  all  times,  the  boarder  has  no  such  recognized  and  unlimited 
right  of  entry.  He  has  the  right  to  enter  his  own  particular  room 
at  any  time,  day  or  night,  but  no  such  right  of  entry  to  the  private 
room  of  a  fellow-boarder.  Except  to  the  occupant  and  the  domestio 
servants  or  inhabitants  of  the  house  whose  duties  may  require  them 
to  enter  it,  the  private  room  of  a  boarder  is,  or  should  be,  as 
sacred  and  as  much  protected  by  law  from  the  intrusive  entry  of  a 
fellow-boarder  as  from  a  stranger,  or  as  would  be  his  pnmts 
residence. 

We  do  not  connder  it  is  necessary  to  discuss  the  other  assignment 
of  errors  made  by  the  counsel  of  the  appellant  We  believe  the 
court  below  was  ooneot  m  overruling  the  appeUantfs  motions  for 
ftew  tnal  and  m  arrest  of  judgment 

The  judgment  is  affirmed.  Affirm$tL 
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Duiiff  the  liiAl  of  a  eapitol  felony  the  Jnij  were  lodged  oTeiy  night  in  a  hotoL 
On  the  third  night  the  hotel  wm  destroyed  by  fire.  The  Jury  eacaping, 
beeune  sepamted  for  an  hoar  or  more,  some  of  them  mingling  with  the 
Giowd  about  the  fire,  others  going  home.  On  an  examination  by  the  oonrt 
einery  Jnior  awore  that  daring  the  separation  no  one  had  spoken  to  him  or 
in  his  presence  on  the  snbject  of  the  trial.  The  prisoner  did  not  object  to 
the  continning  of  the  trial,  bat  refased  to  assent,  or  waive  any  right  or 
adTantage  resalting  to  him  from  the  separation.  Conriction  being  had. 
iMf,  that  the  prisoner  was  entitled  to  a  new  trial. 


u 


/^ONVIOTION  ot  murder.    The  facts  are  stated  in  the  opinion. 

WaUofiy  Or$&n  d  Hill,  for  appellant 

A.  J.  Peeler,  Assistant  Attorney-General,  for  the  State. 


Whits,  J.  [After  stating  the  case,  and  disposing  of  some  pre- 
liminary questions.]  4.  As  to  the  separation  of  the  jnry  and  the 
action  ot  the  court  relative  thereto,  which  is  another  ground  com- 
plained of  by  defendant  in  his  motion  for  a  new  trial,  the  facts  are 
in  substance  these:  On  Thursday  the  jury  were  selected,  impanelled, 
and  swopi;  Friday  and  Saturday  were  consumed  in  the  investiga- 
tion ot  the  case.  Each  night  the  jury,  in  charge  of  an  officer, 
were  taken  to  a  hotel  in  the  city  of  McEinney,  and  there  permitted 
to  sleep.  About  3  o'clock,  a.  x.,  on  Sunday,  whilst  the  jury  were 
at  the  hotel,  a  fire  broke  out  in  the  city,  which  consumed  a  number 
of  buildings,  and  finally  this  hotel  also  took  fire  and  was  subse- 
quently burned. 

The  jiury,  in  getting  out  of  the  house,  became  separated  from  the 
officer  and  each  other,  aad  mingled  with  the  crowd  who  were 
endesYoring  to  extinguish  the  fire,  some  of  them  assisting  about 
the  file,  and  two  of  thom  went  to  their  homes.  They  were  thus 
sqmrated  for  the  space  of  about  an  hour,  or  an  hour  and  a  quarter, 
when  they  were  gotten  together  again  by  the  officer,  before  the  fire 
extinguished,  and  were  kept  together  till  court  coufened 
TauZXYIU— 8S 
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again  on  Monday  morning,  when  they  were  placed  in  the  box. 
The  fact  of  the  separation  and  the  circumstances  were  brought  to 
the  attention  of  the  court  by  the  district  attorney.  The  defend- 
anty  when  asked  by  the  court  if  he  waired  any  objection  on  account 
of  the  separation  of  the  jury,  declined  through  his  counsel  to  say 
any  thing.  The  court  then  had  the  jurors  sworn  upon  their  voir 
dir$t  and  each  one  interrogated  individually.  They  each  and  all 
deposed  that  no  one  had  spoken  to  or  in  his  presence  with  reference 
to  the  trial.  The  court  then  asked  the  district  attorney  and  the 
defendant  if  they  either  desired  to  controvert  or  inquire  into  the 
answers  of  the  jurors,  or  any  of  them.  This  they  each  declined 
to  dOy  the  defendant  answering  that  he  did  not  The  court  then 
askedy  **  Has  defendant  any  objection  of  any  character  to  proceed 
with  this  cause?"  The  defendant  declined  to  answer,  and  also 
declined  to  waive  any  thing  that  may  be  in  his  favor.  The  court 
then  asked,  '*  Does  the  defendant  wish  to  inquire  into  the  fact  of 
the  separation  of  the  jury,  and  the  extent  thereof  P  ^  Defendant 
answered,  **  He  does  not  at  this  time."  The  court  then  remarked 
that  if  the  defendant  objected  to  the  continuance  of  the  trial  the 
objection  would  be  sustained  and  the  jury  discharged.  The  defend- 
ant answered  by  saying  that  he  waived  no  right,  and  declined  to 
say  whether  he  objected  to  proceeding  or  not.  Whereupon  the 
court  ordered  the  trial  to  proceed. 

Under  such  circumstances  we  can  well  imagine  the  embarrassment 
of  the  court.  On  the  one  hand  it  is  expressly  provided  by  our 
statute  that  ^  after  a  jury  has  been  sworn  and  impanelled  to  try 
any  case  of  felony  they  shall  not  be  permitted  to  separate  until 
they  have  returned  a  verdict,  unless  by  permission  of  the  court, 
with  the  consent  of  the  district  attorney  and  the  defendant,  and  in 
charge  of  an  officer."  Art  8070,  Pasc.  Dig.  And  again:  ''The 
jury  may  be  discharged,  after  the  cause  is  submitted  to  them, 
when  they  cannot  agree  and  both  parties  conaent  to  their  diachaige* 
or  where  they  have  been  kept  together  for  such  a  time  as  to  render 
it  altogether  improbable  they  can  agree ;  in  this  latter  case  tlie 
court,  in  its  discretion,  may  discharge  them.**  Pasa  Dig»,  art  8084; 
Moseley  v.  The  SiaU,  88  Tex.  671. 

These  are  the  only  provisions  of  the  statute  relative  to  the  die- 
charge  of  a  jury  in  a  felony  case,  except  wHere  they  are  diaohaiged, 
by  operation  of  law,  upon  the  adjournment  of  the  court  Art 
8085.     And  under  these  provinona  the  only  authority  eonfaned 
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upon  the  court  to  discharge  a  jury  ez  mero  motu,  and  without  con- 
lent,  is  that  of  cases  where  they  ha^e  failed  to  agree. 

On  the  other  hand,  had  the  court  in  this  instance,  of  its  own 
motion,  assumed  the  authority  to  discharge  the  jury  on  account  of 
the  separation,  or  had  the  district  attorney,  with  permission  of  the 
court,  entered  a  nolle  prosequi,  such  action  might  have  been  tanta- 
mount to,  and  have  operated  as,  a  bar,  to  any  further  prosecution 
and  as  a  final  acquittal  of  the  defendant,  under  the  constitutional 
proYision  that  **  no  person,  for  the  same  offense,  shall  twice  be  put 
in  jeopardy  of  life.''  Sea  12,  Art  1,  of  the  Const  of  1869,  and  5th 
Amend,  to  the  Const  of  the  United  States.  There  is  great  conflict 
of  authorities  upon  this  question.  Those  in  favor  of  the  proposi- 
tion will  be  found  in  1  Whart  Am.  Cr.  Law,  §  573  ei  eeq.;  1 
Bishop  on  Cn  Law,  §§  855-863  ;  Lee  v  Siaie,  26  Ark.  260 ;  8.  C, 
7  Am.  Bep.  611,  and  Netoeom  v.  The  State,  2  Oa.  60 ;  and  those 
^anira  may  be  found  cited  in  Paschal's  Digest  of  Decisions,  $ 
15926,  and  see,  also,  7%«  People  v.  Seagle,  60  Barb.  527.  Without 
deciding,  or  feeling  called  upon  to  decide,  this  question,  we  only 
refer  to  it  with  the  view  of  presenting  the  embarrassing  nature  of 
the  circumstances  under  which  the  court  was  required  to  act 

Nor  could  the  defendant  be  required  to  say  whether  he  waived 
his  rights  in  the  premises.  He  was  on  trial  for  his  life,  and  it  was 
bis  privilege  and  right,  if  he  so  desired,  by  declining  to  say  any 
thing  or  refusing  to  waive  any  rights  to  place  himself  in  an  attitude 
to  take  advantage  of  any  error  committed  in  the  proceedings,  calcu- 
lated in  any  degree  to  prejudice  his  case.  1  Bishop  on  Cr.  Pra 
M8.  The  court  seems  to  have  acted  with  great  delicacy  and  con- 
•ideration  under  the  circumstances ;  but  having  proceeded  with 
the  trial  to  the  conviction  of  the  defendant,  it  is  for  us  to  deter- 
mine whether  or  not,  on  account  of  this  separation  of  the  jury,  the 
eoort  should  have  granted  or  refused  him  a  new  trial  on  his 
motion. 

In  the  statute  laying  down  and  defining  the  only  grounds  in 
felony  cases  whereon  new  trials  will  be  granted,  we  find  it  provided 
aa  one  of  the  grounds,  *^  where,  from  the  misconduct  of  the  jury, 
the  court  is  of  opinion  that  the  defendant  has  not  received  a  fair 
and  impartial  trial ;  and  it  shall  be  competent  to  prove  such  mis- 
conduct by  the  voluntary  affidavit  of  a  juror,  and  a  verdict  may  in 
Hke  manner  be  sustained  by  such  affidavit"  Subdiv.  8  of  Art. 
8187^  Fmc  Dig.    Separation  of  the  jury  haa  generally  been  con- 
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nderered  a  species  of  '*  misoondncty"  and  in  such  cases  the  practice 
has  to  some  extent  been  adopted  in  this  State  of  permitting  the 
testimony  of  jnrors  to  be  taken  and  weighed  in  determining  the 
existence  and  extent,  or  the  non-existence,  of  such  misconduct 

One  of  the  earliest  cases  in  which  the  separation  of  the  jury  was 
discussed  by  our  Supreme  Court  was  the  case  of  Jones  &  Jtmes  t. 
The  StcUe,  and  in  that  case  Lipscomb,  J.,  delivering  the  opinion  of 
the  ooriTty  says  :  '^  Where  the  jury,  or  any  number  of  them,  have 
separated  without  the  consent  of  the  court,  we  believe  the  follow- 
ing rules,  laid  down  by  Judge  Oreen  in  ffines  v.  The  State,  8 
Humph.  597,  are  correct  and  should  be  observed:  1st,  that  the 
fact  of  separation  having  been  established  by  the  prisoner,  the 
possibility  that  the  juror  has  been  tampered  with,  and  received 
other  impressions  than  those  derived  from  the  testimony  in  court, 
exists,  and  prima  facie  the  verdict  is  vicious  ;  but,  2d,  this  separa- 
tion may  be  explained  by  the  prosecution  showing  that  the  juror 
had  no  communication  with  other  persons,  or  that  such  communi- 
cation was  upon  subjects  foreign  to  the  trial,  and  that  in  fact  no 
impressions  other  than  those  drawn  from  the  testimony  were  nuide 
upon  his  mind  ;  but  3d,  in  the  absence  of  such  explanation,  the 
mere  fact  of  separation  is  sufficient  ground  for  new  trial."  18 
Tex.  168. 

In  other  subsequent  decisions  it  would  seem  that  our  courts  have 
held  substantially  that  it  must  be  made  to  appear  that  such  sepa^ 
ration  did  have  an  effect  upon  the  fairness  of  the  trial,  or  else  the 
verdict  will  not  be  disturbed.  Nelson  v.  7%«  Staie^  32  Tex.  71 ; 
Jenkins  v.  7%«  State,  41  id.  128 ;  Wakefield  v.  T%e  State,  id.  556. 
We  will  remark,  however,  that  in  each  of  these  cases  it  appeara 
that  the  separation  was  that  of  one  or  more  individual  members  of 
the  jury,  and  under  such  circumstances  as  rendered  it  improbable^ 
if  not  impossible,  that,  independent  of  their  own  evidence,  thej 
oould  have  been  tampered  with.  In  other  cases,  where  the  separa- 
tion has  been  of  more  serious  character,  it  has  been  held  fiitaL 
Walker  £  Black  v.  The  State,  37  Tex.  367 ;  Brown  v.  The  State, 
88  id.  483. 

As  a  general  rule,  applicable  alike  to  all  kind  of  irregularities  in 
the  conduct  of  the  jury,  we  copy  and  approve  as  oorrect  the  toU 
lowing  extract  from  the  opinion  of  Shaw,  0.  J.,  in  I%e  Cbminef^- 
weaUh  v.  Soig,  12  Pick.  496  :  "  The  result  of  the  aathorities  b 
lliat  when  there  is  an  irregularity  which  may  affect  the  impartial!^ 


AUSTIN  TEBM,  1876.  ^ 

■  ■ '  I  '■     '  ■    I  ■-■■■■    — ■^■^i*«»— ^e^  I   -I  m 

Earlj  ▼.  SUte. 


of  the  proceedings  —  as  where  meat  and  other  refreshments  have 
been  furnished  by  a  party,  or  where  the  jury  have  been  exposed  to 
the  effect  of  such  influences,  or  have  had  communications  not 
authorized  -^  there,  inasmuch  as  there  can  be  no  certainty  that  the 
Terdict  has  not  been  improperly  influenced,  the  proper  and  appro- 
priate mode  of  correction  or  relief  is  by  undoing  what  is  thus 
improperly,  and  may  have  been  corruptly,  done ;  or  when  the 
irreguhurity  is  in  doing  that  which  may  disqualify  the  jurors  for 
proper  deliberation  and  exercise  of  their  reason  and  judgment  — 
as  where  ardent  spirits  are  introduced  — then  it  would  be  proper 
to  set  aside  the  verdict,  because  no  reliance  can  be  placed  upon  its 
purity  and  correctness.  But  when  the  irregularity  consists  in  doing 
that  which  does  not,  and  cannot,  affbct  the  impartiality  of  the 
jury,  or  disqualify  them  from  exercising  the  powers  of  reason  and 
judgment — as  where  the  act  done  is  contrary  to  the  ordinary 
forms  and  to  the  duties  which  jurors  owe  to  the  public  —  the  mode 
of  correcting  the  irregnlarity  is  by  animadversion  upon  the  con- 
duct of  the  jurors  or  of  the  officers,  but  such  irregularity  has  no 
tendency  to  impair  the  respect  due  to  such  verdict. ''  See  the 
authorities  there  cited,  and  the  case  of  Davis  v.  The  State,  35  Ind. 
406 ;  8.  a,  9  Am.  Rep.  760,  where  the  above  is  also  cited  with 
approval.    See,  also,  I%e  State  v.  Prescott,  7  N.  H.  287. 

Another  general  rule  which  we  think  may  be  safely  deduced  from 
the  weight  of  authorities  upon  this  subject  is  that  a  separation  of 
the  jury,  before  bringing  in  their  verdict  in  a  capital  case,  does  not 
per  909  render  the  verdict  void,  but  such  verdict  will  be  set  aside, 
or  not,  according  to  circumstances.  The  State  v.  MtUer,  1  Dev.  &B. 
500  ;  Wyatt  v.  I%e  State,  1  Blackf .  257 ;  Peaph  v.  Douglass,  4  Cow* 
36 ;  Oofmnumtoealth  v.  McCaul,  1  Va.  Cas.  271 ;  Parsons  v.  Huff, 
38  Me.  187 ;  The  State  v.  Hester,  2  Jones,  83  ;  Edrington  v.  Ktger, 
4  Tex.  89 ;  The  State  v.  Barton,  19  Mo.  227 ;  The,  State  v.  Harlow, 
81  id.  446  ;  The  State  v.  Igo,  id.  459 ;  Rex  v.  Kinnear,  2  B.  &  A. 
462  ;  T%e  State  v.  O^Brten,  7  R.  I.  836  ;  1  Bishop  on  Or.  Pra,  § 
998,  note  4. 

Applying  the  law  to  the  facts  of  this  case,  and  we  are  constrained 
to  believe  that  the  separation  of  the  jury,  under  the  circumstances, 
was  of  a  character  to  call  most  loudly  for  the  exercise  of  the  judi- 
cial discretion  in  favor  of  a  new  trial.  In  a  case  involving  the 
momentous  ismies  of  life  and  death,  there  should  be  no  room  for 
doubt  as  to  the  pnrityand  integrity  of  the  verdict.    It  should  be 
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above  suspicioiiy  and  oommand  entire  confidence.  In  this  partion- 
lar  case  the  separation  was,  no  doubt,  nnamdable  in  the  first 
instance,  as  the  jnry,  impelled  by  the  instinct  of  self-preserration, 
fled  from  the  burning  hotel.  Mingling  with  the  excited  crowd, 
intent  upon  the  work  of  saving  a  burning  city  and  their  own  prop- 
erty and  homes,  we  can  well  imagine  how,  in  the  contagion  of  the 
moment,  they  should  forget  every  thing  else  and  surrender  them- 
selves up  solely  to  the  dictates  of  a  common  humanity.  Doubtless 
no  blame  can  legitimately  be  attached  to  their  conduct  in  such 
extraordinary  surroundings.  Still,  the  opportunities  for  improper 
influences,  even  if  not  improved,  were  so  great  that  they  wUi  be 
presumed  by  the  law  in  favor  of  human  life  and  liberty. 

The  charge  of  the  court  presented  the  law  applicable  to  the  &cts 
in  a  clear  and  forcible  manner,  and  was  as  favorable  to  the  defend- 
ant as  those  facts  warranted.  Nor  do  we  see  any  error  in  the 
refusal  of  the  court  to  give  to  the  jury  the  instructions  asked  by 
the  defendant. 

But,  for  the  reasons  above  set  forth,  the  case  is  reversed,  because 
the  record  does  not  show  that  the  defendant  was  ever  arraigned, 
or  that  he  ever  pleaded  to  the  indictment,  and  because  the  court 
should  have  granted  a  new  trial  in  view  of  the  &cts  and  oiroam- 
ttanoes  connected  with  the  separation  of  the  jury. 
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indicted  in  the  District  Oonrt  of  Boeqae  countjy  at  its  Febraary 
tenn,  1874,  for  the  theft  of  one  ^'gray  filly."  The  appellant,  John 
Lnnsford,  was  convicted  by  the  jary,  and  his  pnnishment  assessed 
at  five  years'  confinement  in  the  penitentiary.  The  coansel  for  the 
defendant  in  the  court  below  made  a  motion  for  a  new  trial,  which 
OYermled.    He  then  assigned  the  following  errors,  to  wit: 

1st  The  court  erred  in  its  charges  to  the  jury. 

2d.  The  court  erred  in  refusing  the  charges  asked  by  the  def endanU 

8d.  The  court  erred  in  refusing  a  new  trial,  because  the  verdict 
contrary  to  the  evidence. 

[Omitting  the  first  ground]. 

The  defendant  was  indicted  for  the  theft  of  a  '« filly."  A  ""filly" 
it  defined  by  Mr.  Webster  as  follows ;  "  A  young  mare  or  filly ;  a 
wanton  girL  1.  A  young  horse;  especially  a  young  mare  ;  a  female 
oolt  2.  A  lively,  roistering,  or  wanton  girl."  Upon  the  trial  the 
proof  showed  that  the  animal  stolen  was  a  mare  about  two  years 
old*  The  indictment  in  this  case  should  have  described  the  animal 
stolen  as  a  ^  mare," 

The  word  ""horse"  is  a  generic  term,  including  ordinarily  in  its 
flgoification  all  the  different  species  of  this  kind  of  animals,  how- 
ever diversified  by  age,  sex,  use,  or  artifical  means.  The  defendant 
was  indicted  under  article  2409,  PaschaPs  Digest,  which  is  as 
follows : 

"'If  any  person  shall  steal  any  horse,  gelding,  mare,  colt,  ass,  or 
mole  he  diidl  be  punished  by  confinement  in  the  penitentiary  not 
len  than  five  nor  more  than  fifteen  years."  If  the  word  ""  horse  " 
had  been  used  in  this  article,  without  specifying  the  species,  we 
would  not  disturb  the  judgment  in  this  case,  because  the  word 
""horse,"  in  its  generic  sense,  would  include  a  filly,  and  there 
would  be  no  variance  between  the  averment  and  the  proof.  From 
precedent  and  authority  we  feel  constrained  to  hold  that  the  in- 
dictment under  this  article  (2409)  fixes  its  own  meaning  to  the 
words  used.  Said  article  specially  describes  the  different  species 
of  property  by  the  use  of  the  words  ""  horse,  gelding,  mare,  colt, 
ass,  or  mide,"  and  the  averments  in  the  indictment  against  a  dof 
fendant  for  the  theft  of  one  of  these  animals  must  be  equally  specifici 
and  the  proof  must  oorrespond  with  the  averment,  to  sustain  a  judg« 
mentof  convictioik 

Upon  anezami::jitionof  authorities  we  find  there  is  an  almost  uni- 
teaonnentof  dedlaons  in  courts  of  last  resort,  in  the  Uui ted  States, 
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to  the  effect  that  when  a  statute  makes  a  distinctioQ  between  things 
belonging  to  the  same  class,  or  such  as  are  commonly  comprehended 
Within  one  general  term^  it  is  essentiallj  necessary  to  indicate  the 
particular  thing  stolen.  To  illustrate  :  When  a  statute  specifies 
lambs  as  well  as  sheep^  and  the  indictment  was  for  stealing  a  sheep, 
evidenoe  of  stealing  a  lamb  is  not  held  sufficient  to  support  the 
charge.  A  different  rule  would  gOYem  where  the  statute  has  used 
the  genieric  term,  in  respect  to  the  animaLs,  as  is  done  under,  our 
Penal  Gode  in  article  766,  which  is  as  follows,  to  wit :  '^  If  any 
person  shall  steal  any  cattle  he  shall  be  punished  by  confinement  in 
the  penitentiary  not  less  than  two  nor  more  than  five  years.''  Gen- 
eral Laws,  Second  Session  of  Thirteenth  Legislature,  80.  An  in- 
dictment under  this  last  article,  charging  a  defendant  with  the 
theft  of  any  species  of  animals  which  are  embraced  in  the  generic 
term,  cattle— such  as  cow,  bull,  ox,  beef  steer,  heifer,  calf,  yearling," 
etc. — ^would  be  sufficient,  for  the  word  '^  cattle  ''  is  broad  enough 
to  cover  each  of  the  species.  See  the  case  of  Banki  y.  Th$  SiatB, 
98  Tex.  647,  and  the  authorities  there  cited,  where  the  rule  is 
oorrectly  laid  down. 
The  judgment  of  the  court  below  is  reyersed  and  the  cause  dis* 
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Oa  a  trill  for  theft  the  soooMd  oflbred  to  prove  thai  al  the  tfaae  of  the 
fldsrion  of  the  oflbnee  he  was  so  drank  as  to  be  Ineapable  of  foiming  as  i 
tent  to  steal.    The  offer  was  oyerraled.    ffM,  error.* 

pONYIOnON  of  theft    The  opinion  states  the  eaia. 

Powers  A  Mann,  for  appellant 

Oeorffe  MeCbrmtek  Assistant  Attomey-Ctonerai,  fcnr  the  State. 
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Whitb,  J.  The  appellant  in  this  case  was  tried  and  founfl 
gniltj  of  the  theft  of  a  gelding,  the  property  of  one  Jnan  Sarrate^ 
and  his  panishment  assessed  at  five  years'  imprisonment  in  the 
penitentiary.  Concisely,  bat  in  sabstanoe,  the  eyidence  upon 
which  he  was  eonyicted  may  be  stated  thus:  About  eight  o'clock 
on  Sunday  morning  one  Nasario  Bodrigues,  a  servant  of  the  owner 
of  the  animal  alleged  to  have  been  stolen,  was  riding  the  horsk 
from  the  river,  where  he  had  taken  him  to  water,  and  was  passing 
along  one  of  the  public  streets  in  the  city  of  Brownsville.  Defend* 
ant  met  him,  and,  drawing  a  pistol,  told  Bodrigaes  to  get  off  the 
horse.  Bodrigues  did  so,  and  then  defendant  mounted  the  horse 
and  told  defendant  to  get  up  behind  him,  which  he  also  did,  and 
both  parties  rode  off  in  that  manner  upon  the  horse.  Several  par* 
ties  saw  them  on  the  streets  at  different  points.  About  ten  o'clock 
Bodrigues  complained  to  the  chief  of  police  of  the  city  that  thb 
horse  had  been  taken  from  him  by  defendant,  and  that  otBcer  went 
immediately  to  arrest  defendant,  whom  he  found  on  Washington 
street,  drunk,  standing  at  the  door  of  a  house,  talking  to  a  woman; 
and  the  horse  was  standing  near  by  in  the  street. 

[Omitting  a  preliminary  question.] 

The  court  also  erred  in  refusing  to  permit  the  witnesses  to  tes* 
tify  with  regard  to  defendant's  condition  as  to  drunkenness — ^thac 
is,  the  extent  to  which  he  was  intoxicated.  All  the  facts  taken 
together  rendered  such  an  investigation  peculiarly  appropriate  and 
necessary,  in  order  that  the  jury  should  have  been  enabled  to  de- 
termine with  oorreotness  and  certainty,  as  far  as  it  was  possible 
for  them  to  do  so^  what  was  the  intention  of  the  defendant  in  tak- 
ing the  gelding.  And  if,  upon  the  introduction  of  this  testimony, 
the  evidence  developed  that  defendant  was  drunk,  the  court  should 
further,  upon  that  point,  have  submitted  the  question  to  the  jury 
as  to  how  fiur  his  drunkenness  might  deprive  him  of  the  power,  at 
the  time,  to  distinguish  right  from  wrong.  Wenz  v.  7%e  Sitxie,  de- 
cided by  this  court  at  the  Austin  term,  1876,  atUe,  p.  36. 

The  doctrine  upon  the  subject  of  drunkenness,  with  reference  to 
larceny  or  theft,  is  thus  stated  by  Mr.  Bishop  in  his  work  on 
Oriminal  Law.  He  says :  **  We  have  seen  that  there  are  offenses 
which,  from  their  peculiar  nature,  are  committed  only  when  the 
aet  is  joined  to  the  particular  intent.  Here,  manifestly,  if,  with- 
oat  the  intent,  one  by  drink  makes  himself  incapable  of  enter- 
taining the  intent,  and  so  does  the  act,  but  never,  then  or  afterward,. 
Vol.  XXVin  —  68 
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'yields  it  the  sanction  of  bis  will,  he  does  not  commit  the  particalar 
ofFense — one  ingredient  in  which  is  wanting  —  whatever  other 
criminal  responsibility  he  may  incnr.  Thus,  a  bare  intentional 
trespass  not  being  larceny,  bnt  the  intent  to  steal  being  necessary 
also,  if  on ,  who,  too  dmnk  to  entertain  this  specific  intent,  takes  prop- 
ierty,  relinquishing  it  before  the  intent  could  arise  in  his  mind,  there 
is  no  larceny.  *  *  *  The  principle  was  well  expressed  by  Reesb, 
J.,  in  the  Supreme  Gourt  of  Tennessee,  thus :  '  When  the  nature  and 
essence  of  a  crime  are  made  by  law  to  depend  upon  the  peculiar 
state  and  condition  of  the  criminal's  mind  at  the  time,  and  with 
reference  to  the  act  done,  drunkenness,  as  a  matter  of  fact  affecting 
such  state  and  condition  of  the  mind,  is  a  proper  subject  for  con- 
sideration and  inquiry  by  the  jury.  The  question  in  such  case  is, 
what  is  the  mentsA  status  f***  StaanY.  TheSiate^  4  Humph.  136; 
1  Bishop  on  Gr.  Law,  §  49a  See,  also,  Pigman  ▼.  The  SiaU,  14 
Ohio,  555. 

''  Intoxication  is  no  excuse  for  crime  where  the  offense  oonsisti 
merely  in  doing  a  criminal  act  without  regarding  intention.  Bat 
when  the  act  done  is  innocent  in  itself,  and  criminal  only  when 
done  with  a  corrupt  or  malicious  motiye,  a  jury  may,  from  intoxi- 
cation, presume  that  there  was  a  want  of  criminal  intention  ;  that 
the  reasoning  faculty,  the  power  of  discrimination  between  right 
and  wrong,  was  lost  in  the  excitement  of  the  occasion."  UniUd 
States  ?.  Itoudeniush,  1  Baldw.  517. 

In  Ferrell  ▼.  I%e  State,  43  Tex.  503,  though  a  case  of  murder, 
the  general  rule  applicable  to  all  cases  of  intent  is  stated  by  Moobb, 
J.,  in  discussing  the  subject  of  drunkenness,  as  follows :  *'  But  in 
the  class  of  offenses  in  which  criminality  depends  solely,  or  to  a  cer- 
tain degree,  upon  the  state  or  condition  of  the  mind,  at  the  time  the 
wrongful  act  is  done,  evidence  of  the  state  and  condition  of  the 
mind,  showing  ability  or  inability  of  the  mind  to  form  and  enter* 
tain  a  sedate  and  ordinate  criminal  design,  is  certainly  of  most  Tital 
importance."    Citing  People  y.  Eastwood,  and  ^ishop  on  Or.  Law. 

[Omitting  a  suggestion.] 

The  judgment  of  the  lower  odnrtis  leversed  and  the  cause 
ded. 
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Morales  v.  Stats. 

aTez.  Ct.  APP.4BA.) 

OHminal  iaw -atrial  —  ttoo  addr&i$es  in  mmming  up  for  primmer. 

A  fltatote  prohibited  the  court  in  criminal  cases  from  restricting  the  argom«al 
to  a  less  nomber  of  addresses  than  two  on  a  side.  HM,  not  to  apply  where 
the  accused  had  but  one  counsel,  unless  he  himself  chose  to  address  the  Jury. 

nONVIGTION  of  robbery.     The  opinion  states  the  facts. 

Wm.  H.  RumM^  for  appellant 

Omrge  McCormiekf  Assistant  Attomey-Qeneral,  for  the  State. 

E0TOB9  P.  J.  The  defendant  was  indicted  at  the  October  term, 
1876,  of  the  District  Court  of  Webb  county^  for  the  robbery  of 
one  Ambrosio  Sodrigues,  on  the  1st  day  of  October,  I8769  in  Webb 
eonnty,  and  tried  on  the  12th  day  of  October,  1876,  when  a  verdiot 
of  guilty  was  rendered  by  the  jury,  who  assessed  his  punishment 
at  three  years'  confinement  in  the  penitentiary.  *  There  was  a 
motion  for  a  new  trial,  which  was  refused  by  the  court,  and  an 
appeal  taken  by  the  defendant 

The  counsel  for  the  defendant  assigned  the  following  errors  : 

**  1ft  The  yerdict  of  the  jury  is  contrary  to  the  law  and  the 
aiidenoe. 

^  2d.  The  court  erred  in  oyerruling  defendant's  motion  for  a  new 
trial 

'*8d.  The  court  erred  in  restricting  defendant's  counsel,  on  the 
trial  of  this  cause,  to  less  than  two  addresses  to  the  jury, as  shown 
by  defendant's  first  bill  of  exceptions." 

The  first  and  third  assignment  of  errors  are  the  reasons  which 
were  set  forth  in  defendant's  motion  for  new  trial. 

[Omitting  the  first  grouod.] 

We  will  now  proceed  to  notice  the  third  error  assigned.  The 
record  shows  that,  after  the  testimony  in  the  case  had  closed,  the 
eonnty  attorney,  for  the  State,  made  the  opening  address  to  the 
jury,  and  he  was  followed  in  a  speech  by  the  counsel  for  the  defend- 
ant ;  that  the  county  attorney  then  addressed  the  jury ;  and  that 
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then  the  counsel  for  the  defendant  again  oommenced  to  address  the 
jury,  when  he  was  ordered  by  the  presiding  judge  to  desist  on  the 
ground  that  before  the  oonunencement  of  the  argument  he  had  not 
hotified  the  oourt  of  his  desire  to  make  two  speeches  to  the  jury 
in  the  case.  The  oourt  would  not  allow  the  coansel  for  the  defend- 
ant to  again  address  the  jury.  The  defendant's  counsel  mainly 
relies  on  this  ruling,  which  he  claims  is  an  error  in  the  action  (rf 
fhe  oourt  below  in  refusing  to  permit  him  to  make  another  speech 
to  the  jury.  In  fact,  this  seems  to  be  the  only  point  on  which  he 
relies  for  a  reversal  of  the  case,  and  is  the  only  one  discussed  in  his 
brie£  In  support  of  his  position  that  his  right  to  make  two 
speeches  in  the  case  was  a  legal  one,  secured  to  his  client  by  law, 
of  which  the  oourt  could  not  lawfully  deprive  him,  he  cites  us,  in 
his  brief,  to  article  8051  of  the  Code  of  Criminal  Procedure.  It 
is  necessary,  to  a  proper  construction  of  article  3051,  that  it  be 
considered  in  connection  with  the  article  of  the  Code  of  Proced- 
ure which  immediately  precedes  it    They  are  as  follows : 

"  Art  3050.  When  a  criminal  cause  is  to  be  aigued  the  order  of 
alignment  may  be  regulated  by  the  presiding  judge;  but  in  all 
cases  the  State's  oounsel  shall  have  the  right  to  make  the  oondud- 
ing  address  to  the  jury. 

'^Art  8051.  in  prosecutions  for  felony  the  court  shall  never 
restrict  the  argument  to  a  less  number  of  addresses  than  two  on  a 
aide." 

It  often  occurs  that  more  than  two  attorneys  on  a  side  desire  to 
address  the  jury.  In  order,  therefore,  to  prevent  them  from  con- 
suming too  much  of  the  valuable  time  of  the  court,  and  yet  not 
deprive  the  defendant  of  a  fair  trial,  the  legislature  saw  proper  to  con- 
fer upon  the  presiding  judge  the  right  to  restrict  the  argument  to 
two  speeches  on  a  side  in  prosecutions  for  felony.  It  was  never  the 
intention  of  the  legislature  to  confer  upon  the  defendant  or  hia 
oounsel  the  power  of  having  two  speeches  in  his  defense  if  he  had 
only  one  counseL  If  the  court  has  the  power  to  restrict  the 
speeches  to  two  on  a  side,  and  if,  in  regulating  the  argument,  he 
is  required  to  give  the  State's  oounsel  the  opening  and  oonoloding 
address  to  the  jury,  then  the  defendant,  to  avail  himself  of  the 
right  of  having  two  speeches  on  his  side,  must  have  two  oounsel 
to  defend  him,  or,  if  he  has  only  one  counsel,  then  he  and  hia 
counsel  must  both  make  a  speech.  It  would  be  nonsense  to  say, 
if  he  had  only  one  counsel  that  this  counsel  should  make  a  speeoh» 
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umoimce  that  this  wm  his  first  speech^  then  announce  that  he 
would  make  his  second  speech,  and  proceed  to  do  it  The  con- 
ftmction  pnt  npon  these  two  articles  (3050  and  3061)  by  the 
courts  of  the  country  has  been  too  long  and  too  well  settled  to 
be  now  disturbed^  unless  that  construction  is  clearly  wrong. 

The  State's  counsel,  in  his  opening  speech,  should  fairly  develop 
his  case  and  give  the  law  on  which  he  relies.  The  presiding  judge 
should  require  him  in  all  oases  to  do  this.  If  he  failed  to  do  this 
until  his  second  speech,  the  presiding  judge,  in  his  discretion,  would 
be  authorized  to  let  the  defendant's  attorney  again  address  the  jury, 
and  then  to  allow  the  State's  counsel  to  close  the  argument. 

We  will  admit,  however,  for  the  sake  of  the  argument,  that  our 
construction  of  article  8051  is  not  correct,  and  still,  we  think,  if 
the  counsel  for  the  defendant  in  the  case  at  bar  intended  to  claim 
the  right  to  make  two  speeches  in  the  case,  he  should  have  notified 
the  court  of  his  intention  before  the  commencement  of  the  arga- 
ment  to  the  jury.  On  his  failure  to  give  such  notice  the  court 
would  properly  conclude  that  he  had  waived  this  right  Certainly 
it.  would  be  too  late  for  him  to  assert  his  right  to  make  two  speeches 
to  the  jury  after  the  State's  counsel  had  concluded  his  argument. 
It  is  not  pretended  that  the  State's  counsel  did  not  fully  and  fairly, 
in  his  Sxst  speech,  present  the  law  and  facts  upon  which  he  relied 
for  conviction. 

It  is  insisted,  in  substance,  on  the  part  of  the  defense,  that,  as 
there  was  but  one  witness  to  the  alleged  act,  and  that  one  of  the 
party  '*  pretending  to  have  been  injured,"  the  accused  was  at  the 
mercy  of  any  statement  the  witness  should  make,  and  that  the 
counsel  for  the  tK^oused  had  solely  to  rely  upon  the  manner  and 
appearance  of  this  witness  before  the  jury,  in  testifying,  to  refute 
his  statement,  and  that  the  defendant  was  entitled  to  every  oppor- 
tunity or  .suggestion  which  might  occur  in  two  addresses  in  hia 
behalf  to  comment  on  the  appearance  and  manner  of  witness  in 
delivering  his  testimony,  and  thus  impress  the  jury  with  the  belief 
that  this  witness  had  made  an  improbable  story,  and  was  not  worthy 
of  credit  So  far  as  the  transcript  shows,  the  counsel  for  the 
defendant  was  not  restricted  as  to  time  in  his  address  to  the  jury* 
He  had  the  benefit  of  a  complete  discussion  of  all  the  matters  of 
law  and  evidence  embraced  by  the  case.  After  the  witness,  Bod- 
rigues,  was  examined  there  was  no  effort  made  to  impeach  his  testi* 
mony  by  disproving  the  facts  stated  by  him  by  the  testimony  of 
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other  witnesses^  by  general  evidence  affecting  his  credit  for  yeracityy 
or  by  proof  that  he  has  made  statements  out  of  ooart  contrary  to 
what  he  has  testified  at  the  trial ;  and,  so  far  as  we  have  been  able 
to  ascertain  from  the  statement  of  facts,  neither  the  direct  nor  the 
cross-examination  of  this  witness  exhibit  any  improbabilities  in  his 
testimony. 

We  believe  that  the  defendant  had  a  fair  trial  by  an  impartial 
jury,  and  that  he  was  not  deprived  of  any  legal  right  on  the  trial 
hj  the  action  of  the  court  below. 

The  judgment  of  the  district  court  is  affirmed. 

JudgfMni  affimmL 


Skbppabd  ▼.  Statb. 

0  Tax.  Ct.  App.  mi.) 
(HmkuU  km — repeal  of  atatuU  ponding  appeal  ftom  oon^kHem. 

Tke  aecuMd  was  oonvietad  of  a  statutory  offonae.  He  appealed,  and  pendlag 
the  appeal,  the  statute  was  repealed  withoat  qnalifieatlon  or  ezMptliM. 
BM,  that  the  prosecution  must  be  dismissed. 

pONVIOTION  of  theft    The  opinion  states  the  facts. 

Mo<fr$  dt  Spenee,  for  appellant. 
W.  B.  Dunhaniy  for  the  State. 

BoTOB,  P.  J.  On  the  11th  day  of  September,  1874»  fhe  appallaat 
was  indicted  for  the  theft  of  a  bridle  and  pair  of  martingales  from 
a  house.  He  was  tried  at  the  March  term,  1876;  the  juij  found 
him  guilty,  and  assessed  his  punishment  at  two  years  in  the  peni* 
tentiary.  Article  764,  under  which  the  prosecution  was  had,  reads 
as  follows: 

^  Art  764.  If  any  person  shall  steal  property  from  a  house  in 
such  manner  as  that  the  offense  does  not  come  within  the  defini- 
tion of  burglary,  he  shall  be  punished  by  confinement  in  the  peni* 
tentiary  not  less  than  two  nor  more  than  seven  years.'' 

The  above  article  was  repealed  by  the  legislature  of  the  SttM^ 
to  take  effect  August  21, 1876,  and  in  the  repealing  act  there  was 
BO  saving  clause  as  to  offenses  already  committed  or  proseoatiou 
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then  pending.  The  repealing  act,  published  in  the  general 
laws  of  the  fifteenth  legislature,  on  page  233,  is  as  follows:  ''  Sec. 
1.  Be  it  enacted  by  the  legislature  of  the  State  of  Texas,  that  artir 
cle  764  of  an  act  entitled  ^  An  act  to  establish  a  penal  code  for  the 
State  of  Texas,  approyed  August  28,  1856,  be  and  the  same  ia 
hereby  repealed.*"  Article  15  of  the  Criminal  Code  provide* 
that  **  the  repeal  of  a  penal  law,  where  the  repealing  statute  sub- 
stitutes no  other  penalty,  will  exempt  from  punishment  all  persons 
who  may  have  ofFended  against  the  provisions  of  such  repealed 
law,  unless  it  be  otherwise  declared  in  the  repealing  statute." 

Our  Supreme  Court,  in  the  case  of  Greer  v.  The  State,  22  Tex. 
588,  say:  *'  When  an  act  defining  an  offense  and  prescribing  its 
punishment  is  repealed,  and  there  is  no  law  in  force  recognizing 
the  offense  and  providing  for  its  punishment,  then  no  one  can  be 
punished  for  that  offense,  although  the  act  constituting  the  offense 
was  done  at  a  time  when  the  law  defined  the  offense  and  prescribed 
its  punishment;  and  this  is  for  the  obvious  reason  that  no  one  can 
he  punished  except  by  virtue  of  a  law  in  force  as  to  the  offense  in 
question  at  the  time  of  the  trial  of  the  offender." 

In  the  case  of  the  Commonwealth  v.  Marshally  11  Pick.  350,  the 
Supreme  Court  of  Massachusetts  says:  ''  It  is  clear  that  there  can 
be  no  legal  conviction  for  an  offense  unless  the  act  is  contrary  to 
law  at  the  time  it  is  committed;  nor  can  there  be  a  judgment 
unless  the  law  is  in  force  at  the  time  of  the  indictment  and  judg- 
ment If  the  law  ceases  to  operate  by  its  own  limitation,  or  by  a 
repeal,  at  any  time  before  judgment,  no  judgment  can  be  given." 

It  seems  to  us  equally  clear  that  when  a  penal  law  is  repealed 
pending  the  action  of  an  appellate  court,  and  before  final  action 
of  that  court  upon  the  case,  the  prosecution  must  be  dismissed. 

In  the  case  of  WaU  v.  The  Staie^  our  Supreme  Court  used  the 
following  language:  ''The  general  principle  is  admitted  that,  if 
the  law  which  created  the  offense  is  repealed,  after  the  repealing 
hiw  takes  effect,  no  further  .  roceeding  can  be  taken  under  the 
repealed  law  to  enforce  the  punishment."  ''The  principle  is  held 
to  apply  as  well  to  the  proceeding  upon  appeal  in  the  appellate  court 
as  to  the  court  having  original  cognizance  of  the  offense,  and  as 
well  when  the  repeal  took  effect  after  the  removal  of  the  cause  to 
the  appellate  court  as  before."    18  Tex.  682. 

In  the  case  of  Teaton  v.  The  United  Statesy  a  vessel  had  been  con- 
demned in  admiralty,  and,  pending  an  appeal,  the  act  under  which 


424  TEXAS» 

Beaumont  t.  State. 


the  condemnation  was  declared  was  repealed.  The  court  held  the 
penalty  could  not  be  enforced.  Mabshall^  Chief  Justice  of  the 
Supreme  Court  of  the  United  States^  in  delivering  the  opinion,  says: 
*^  The  cause  must  be  considered  as  if  no  sentence  had  been  pro- 
nounced, and  if  no  sentence  had  been  pronounced,  then,  after  the 
expiration  or  repeal  of  the  law,  no  penalty  could  be  enforced,  or 
punishment  inflicted,  for  a  violation  of  the  law  committed  when 
it  was  in  force,  unless  some  special  provision  of  the  statute  wai 
inade  for  that  purpose."  5  Cranch,  ^81.  See,  also.  Slate  y.  ITing, 
i2  La.  Ann.  593;  Mauras  v.  Schooner,  17  id.  82 ;  Keller  v.  StaU,  1% 
14d.  3:^2. 

Judge  CooLEY.  in  his  great  work  on  Constitutional  Limitations, 
says:  ^'If  a  case  is  appealed,  and  pending  the  appeal  the  law  is 
changed,  the  appellate  court  must  dispose  of  the  case  under  the 
law  in  force  when  their  decision  is  rendered."  Cooley's  Const.  Lim. 
981,  and  note  5,  and  the  authorities  there  cited. 
.   [Omitting  an  immaterial  point.] 

The  judgment  of   the  court  below  is  reversed  and  the  cause 
dismissed. 

Bevereod  and  dumiued. 


Bbaumont  v.  Statb. 

(ITsx.  Ct.  App.  68t.) 
Oriminallme — reuMng  mrdUH  fa  abe^nce  ef  pfieon§f^9  eemm^d^ 

The  verdiot  of  a  Jary  in  a  criminal  caae  may  be  received  in  the  abeeaoe  of  <hft 
prisoner's  ooonsel,  the  prisoner  himself  being  present. 


/>|ONVICTION  of  arson.    The  opinion  states  the  point 

L,  Lindsay^  for  appellant. 

George  McCormick,  Assistant  Attomey-Qeneral,  for  the  State. 

Ector,  P.  J.  [Omitting  other  questions.]  The  point  which 
the  counsel  for  the  defendant  mostly  relies  on,  it  would  seem  from 
his  brief,  fora^'dversal  of  the  judgment,  is  that  the  oourt  received  the 
verdict  fron.  the  hands  of  the  jury  in  the  absence  of  the  defendantfs 
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oonnaeL  This  point  is  not  presented  in  a  bill  of  exoeptions.  The  eonn- 
lel  for  the  defendant  files  an  affidavit,  which  is  oopied  into  the  record. 
We  will  admit  that  this  point  is  properly  before  the  court,  and 
what  figure  does  it  cnt  in  the  case  ?  The  cause  has  been  submitted 
to  the  jury.  The  court  took  a  rec^  for  dinner,  leaving  the  jury 
in  consultation  over  the  case.  After  the  recess  the  jury  came  in 
with  their  verdict,  and  were  ready  to  deliver  it.  The  defendant 
was  present  before  the  court,  but  his  counsel  had  not  returned 
from  dinner.  Under  this  state  of  facts  the  court  received  the  ver- 
dict of  the  jury.  We  cannot  perceive  any  barm  that  was  done  to 
the  defendant  This  is  not  unusual,  and  by  it  the  defendant  was 
deprived  of  no  legal  right.  If  a  verdict  cannot  be  received  during 
the  absence  of  defendant's  counsel,  it  would  often  happen  that  the 
business  of  the  country  and  the  courts  would  be  uselessly  delayed, 
and  the  ends  of  justice  might  be  defeated  entirely.  We  know  of 
no  provision  of  the  statute  which  requires  the  counsel  for  the  pris* 
oner  to  be  present  in  court  when  the  jury  return  their  verdict. 

In  oases  of  felony  the  defendant  must  be  present  when  the  ver- 
dict is  read,  unless  he  escapes  after  the  commencement  of  the  trial 
of  the  cause ;  but  in  cases  of  misdemeanor  it  may  be  received  aiid 
read  in  his  absence.     Art  3090,  Code  of  Gr.  Pro. 

After  a  careful  examination  of  the  record  we  find  no  error  com- 
mitted by  the  lower  courc  on  the  trial,  and  the  evidence  was  suffi* 
cient  to  support  the  judgment, 

The  judgment  of  the  District  Court  is,  therefore,  affirmed. 

Affirmed. 


Oabkbt  v.  Statb. 

(iTex.  Ct.  App.  aos.) 

OHnUtuU  law — auauU — adminitUrinff  poi$on, 

Aa  mitaooeflflfal  mingling  of  poison  with  food,  with  intent  to  cause  death*' 
does  not  oonstitnte  an  asBaalt  with  intent  to  murder,  nor  an  aaiaiilt  of  anf 
kind.    (3esn0U,p,4a%,) 

CONVICTION  of  assault  with  intent  to  murder.    The  opinioQ 
states  the  case. 

'.  R.  Latie,  for  appellant. 
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Charge  McCormickf  Assistant  Attorney-Oeneral,  for  the  State. 

WiKKLBB,  J.  The  appellant  was  tried  and  convicted  on  a 
charge  sabstantiallj  as  follows,  after  certain  formal  averments  and 
a  statement  as  to  time  and  place:  '^Unlawfully,  willfnlly,  felon* 
ionsly  and  of  his  malice  afofcthonght,  did,  by  administering  poi- 
son, to  wit,  a  large  portion  of  strychnine,  to  one  Andrew  Oarcia, 
attempt  then  and  there  him,  the  said  Andrew  Ckuncia^  to  murder, 
said  strychnine  being  then  and  there  administered  by  him,  the 
said  Seabron  Garnet,  by  pntting  a  large  qaaiitity  in  a  cap  of  coffee 
prepared  for  said  Andrew  Qareia,  a  portion  of  which  said  coffee  he, 
the  said  Andrew  Garcia,  did  then  and  there  drink,  from  the  effects 
of  which  he  was  made  very  sick,''  etc. 

This  is  a  presecntion  nnder  art  537  of  the  Penal  Oode  (Paso. 
Dig.,  art.  2198),  as  follows:  **  If  any  person  shall  mingle  any 
poison,  or  any  other  noxions  potion  or  substance,  with  any  drink, 
food  or  medicine,  with  intent  to  kill  or  injare  any  other  person,  or 
shall  willfally  poison  any  spring,  well,  cistern,  or  reservoir  of  water 
with  such  intent,  he  shall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  two  nor  more  than  ten  years." 

The  offense  here  charged  appears,  from  the  record,  to  have  been 
considered  and  treated  in  the  court  below  as  an  assault  with  intent 
to  murder.  This  is  evinced  by  the  charge  of  the  court  The  law 
of  murder  is  set  out  in  the  charge,  which  is  followed  by  an  instmc- 
tion  as  to  what  acts  will  constitute  an  assault,  and  an  assault  and 
battery;  andthe  jury  was  also  charged  as  follows:  ''The  law  further 
provides  that,  if  any  person  shall  assault  another  with  intent  to 
murder,  he  shall  be  punished  by  confinement  in  the  penitentiary 
for  a  period  not  less  than  two  nor  more  than  seven  years.  *  * 
*  When  an  attempt  is  made  to  kill  another  by  administering  poi- 
son to  him,  and  death  does  not  ]*e8nlt  therefrom,  such  an  attempt 
to  kill  would  be  an  assault  with  intent  to  murder.'' 

And  aflfain  :  *'If  the  jury  believe,  from  the  evidence,  that  the 
defendant  is  guilty  as  charged  in  the  indictment,  they  will  so 
state  by  their  verdict,  and  assess  his  punishment  at  oonflnement 
in  the  penitentiary  for  not  less  than  two  nor  more  than  aeven 
years." 

In  entering  the  judgment  the  case  is  entitled,  **  1%0  8kii$  ^ 
Texas  y.  Seabron  Oarnet ;  assault  with  intent  to  murder. ** 

To  onr  minds  the  case  was  totally  misapprehended  on  the  trial 
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below.  The  offense  mentioDed  in  the  statute  above  quoted  is  not 
an  assault  with  intent  to  murder.  The  law  defines  a  different  of* 
fense,  and  prescribes  a  different  penalty  than  is  aflbed  to  an  assault 
with  intent  to  murder.  Whilst  it  is  true,  that  if  death  should  re- 
sult from  the  character  of  act  set  out  in  the  indictment,  the  killing 
would  be  murder,  and  whilst  it  is  true  that  one  who  assaults  another 
with  intent  to  take  life  would  be  guilty  of  an  assault  with  intent  to 
murder,  if  the  circumstances  were  such  that  if  death  had  ensued* 
the  killing  would  have  been  murder,  still  it  does  not  follow  that 
the  offense  described  in  the  statute  is,  or  can  be,  an  assault  with 
intent  to  murder,  or  any  other  kind  of  an  assault 

An  assault  is  thus  defined  ;  '^  Any  attempt  to  commit  a  battery, 
or  any  threatening  gesture  showing  in  itself,  or  by  words  accom- 
panying it,  an  immediate  intention,  coupled  with  an  ability  to 
commit  a  battery,  is  an  assault"  And  the  use  of  any  unlawful 
yiolence  upon  the  person  of  another,  with  intent  to  injure  him, 
whatever  be  the  means  or  degree  of  violence  used,  is  an  assault  and 
battery.  Pasc.  Dig.,  art  2137.  Or,  as  Mr.  Wharton,  in  American 
Criminal  Law,  §  1341,  says,  *^  an  assault  is  an  intentional  attempt 
by  violence  to  do  an  injury  to  another.'' 

''  If  any  person  shall  assault  another,  with  intent  to  murder,  he 
shall  be  punished  by  confinement  in  the  penitentiary  not  less  than 
two  years  nor  more  than  seven  years.  If  the  assault  be  made  with 
a  bowie-knife  or  dagger,  or  in  disguise,  the  punishment  shall  be 
doubled."  Pasc.  Dig.,  art  2155.  In  other  words,  if  any  person 
shall  make  an  attempt  to  commit  a  battery,  or  make  use  of  any 
threatening  gesture,  showing  in  itself,  or  by  words  accompanying 
the  attempt  to  commit  a  battery  or  the  threatening  gesture,  an 
immediate  intention,  coupled  with  the  ability,  to  commit  a  battery, 
with  intent  to  murder,  he  would  be  guilty  of  an  assault  with  intent 
to  murder;  which  manifestly  carries  with  it  the  idea  of  intended 
immediate  personal  violence,  by  the  person  making  the  assault, 
upon  the  person  assaulted.  The  punishment  prescribed  for  this 
offense  is  not  less  than  two  years'  nor  more  than  seven  years'  con- 
finement in  the  penitentiary  ;  whilst  the  offense  described  in  the 
article  quoted  above,  and  which  is  the  only  foundation  upon  which 
this  prosecution  can  rest,  does  not  contemplate  the  immediate  em- 
ployment of  personal  violence  in  the  perpetration  of  the  crime, 
nor  does  the  law  prescribe  the  same  penalty  as  that  provided  foi 
assault  with  intent  to  murder.    The  punishment  for  the  one  is 
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fixed,  as  before  stated,  at  not  less  than  two  years'  nor  more  than 
seven  years'  confinement  in  the  penitentiary ;  the  panishment  at- 
taching to  the  other  is  confinement  in  the  penitentiary  not  lees 
than  two  years  nor  more  than  ten  years. 

It  will  be  seen  that  the  offense  set  out  in  article  2198  is  not  only 
a  different,  but  in  the  estimation  of  the  law-giver,  a  more  heinons 
offense  than  that  of  an  assault  with  intent  to  murder,  the  maximum 
punishment  being  imprisonment  in  the  penitentiary  for  a  period  of 
tiiree  years  longer  for  this  offense  than  is  prescribed  for  the  other. 

By  this  statute,  in  order  to  render  the  offense  complete,  it  is 
sufficient  that  the  perpetrator  shall  mingle  any  poison,  or  other 
noxious  potion,  with  any  drink,  food,  or  medicine,  with  intent  to 
kill  or  injure  any  other  person.  It  is  not  required  that  he  should 
intend  to  murder,  or  to  inflict  serious  bodily  injury. 

It  may  be  contended  that  the  charge  of  the  court,  and  the  con- 
viction under  it,  should  not  be  disturbed  for  the  reason  that  the 
maximum  punishment  stated  in  the  charge  was  not  so  great  as  the 
punishment  prescribed  by  the  law  under  which  the  indictment  was 
found,  and  therefore,  was  favorable  to  the  accused,  and  on  this 
account  he  ought  not  to  be  heard  to  complain.  To  such  a  propo- 
sition it  is  only  necessary  to  reply  that  the  charge  was  not  the  law 
applicable  to  the  case,  and  nothing  but  this  will  answer  the  demand 
of  the  law.  A  failure  to  instruct  the  jury  as  to  the  law  applicable 
to  the  case  has,  so  far,  ever  been  held  to  be  good  ground  for  reversal, 
if  taken  advantage  of  in  time.  In  Buford  v.  The  StaUy  44  Texas, 
5^5,  it  was  said  :  *^  The  Code  requires  that  the  law  applicable  to 
the  case  shall  be  given  in  charge  to  the  jury,  and  this  not  being 
done,  the  judgment  is  reversed  and  the  cause  remanded."  In  that 
case  the  punishment  assessed  was  less  than  the  law  required.  This 
rule  has  been  followed  in  numerous  cases  decided  by  our  Supreme 
Court,  and  also  by  this  court 

We  are  of  opinion  a  new  trial  should  have  been  granted  on  the 
first  ground  set  out  in  the  motion  for  new  trial,  to  wit,  "The  ooiirt 
erred  in  its  charge  to  the  jury." 

•The  judgment  of  the  District  Court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Nan  BY  TBM  RvoKm.— WhartoDwjni(9Qr.  I«.,|lMfl):  '^ttliMahraytl 
—  pennlMible  to  charge  the  admlnliitoring  of  potoon  —  an  nowiulf ;  aadthei 
•liliUes  to  the  malldoiis  sppUcetkni  of  iBJurious  drogi.    PwpU  v.  BIoIm,  1  WhML  C.  C. 
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no  In  bgland,  however,  it  has  been  nded  thet  to  pot  canthmi<le«  into  Hqfiior,  wttli  Ib- 
!■»  to  ensite  end  infUme,  end  to  give  it  thus  to  another,  is  not  an  nwanlt.  B.  t.  WciHr 
deii,10os'8C.  C.  «B;  H.T.Bafi80n,  8C.&  K.  OlS, overruling il. t.  BiiMon,8C.  AP.600. 
There  aie  oaaea  of  poisoning  wUdi  dearij  inTolve  assaults,— «.0.,  throwing  vitriol  at 
aaolher,  injecting  poison  bgrforoe.**  **  The  Bnfl^ish  praotiob  of  holding  that  aasauHs,  as  a 
rale,  oannot  be  maintained  when  there  is  assent  bj  a  perMB  oapable  of  assenting,is  the 
safest.**  But  giving  one"  love  powdsrs**  in  ligi^  Is  an  assanlt.  OommomofoOh  ▼.  fllrattoft 
OM  Mass.  809, 19  Am.  Bep.  W,  and  notei  301 


Bbll  y.  State. 

(I  Tex.  Ot.  App.  tH) 

On  the  trial  of  an  indictment,  a  written  statement  made  by  a  witneM  for  tlie 
proeeentlon,  aooompanied  bj  a  stipnlation  of  the  prIsoner'B  former  attorney 
that  it  might  be  read,  was  offered  by  the  proeeeation  in  oTidenee,  the  wit* 
neea  not  being  produced.  The  statement  was  admitted  against  the  objeotioii 
of  the  prisoner's  acting  attorney.  UM^  an  infringement  of  the  prisoner^e 
oonstitational  right  to  be  confronted  with  the  witnesses  against  him.* 

pONVIGTION  of  burgLiry.     The  opinion  states  the  iaota. 
Bethel  Goqptoood,  for  appellant 
H.  H.  Boone,  Attorney-Oeneral,  for  the  State. 

EcTOBy  P.  J.  The  defendant  was  indioted  and  oonyioted  of 
burglary^  and  his  punishment  assessed  at  three  years'  confinement 
in  the  penitentiary.  He  has  assigned  a  number  of  errors  com- 
mitted by  the  District  Gonrt  on  his  trial,  oi^ly  one  of  which  we 
propose  to  notice  in  this  opinion. 

Daring  the  trial  the  counsel  for  the  State  offered  in  eyidence  a 
written  statement  of  facts,  made  by  Maj.  O.  B.  Russell,  which  was 
not  made  under  oath,  with  an  agreement  of  M.  G.  Anderson,  for 
the  defendant,  that  it  might  be  read  in  evidence.  M.  G.  Anderson, 
as  shown  by  the  record,  was  the  attorney  for  the  defendant  when 
he  signed  this  statement  Since  that  time>  and  before  the 
case  was  tried,  he  was  elected  county  attorney  for  Bexar  county, 

•  As  to  waiver  of  this  right,  see  17.  &  v.  Saerammto  (8  Mont.88B),  316  Am.  Bep.  74a  Set 
flIMs  V.  if  Conor  <8S  Mo.  S74),  S7  Am.  Rep.  m,  as  to  absenoe  of  prisoner^  own  witness. 
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which  disqualified  him  from  appearing  as  attorney  for  the  defend- 
ant after  his  election. 

T.  0.  Anderson  and  F.  G.  Smith  were  the  counsel  for  the  defend- 
ant on  the  trial  of  the  cause,  and  as  his  counsel,  objected  to  the 
admission  of  this  written  statement  of  Maj.  Russell,  when  it  was 
offered  in  evidence  by  the  counsel  for  the  prosecatioii.  Their 
objections  were  overruled  by  the  court,  and  said  written  statement 
was  read  in  evidence;  to  which  ruling  they,  as  counsel  for  the 
defendant,  excepted^  and  tendered  the  court  a  bill  of  exceptions. 

[Omitting  a  point  pf  practice.] 

When  this  written  statement,  made  not  under  the  sanction  of  an 
oath,  was  offered  in  evidence  by  the  attorney  for  the  prosecution, 
we  believe  it  was  sufficient  for  the  counsel  of  the  defendant  to 
object  to  it,  without  stating  the  ground  of  their  objection.  This 
statement  was  no  more  than  a  blank  piece  of  paper.  It  carried  the 
evidence  on  the  face  of  it  that  it  was  not  such  testimony  against  a 
defendant  on  trial  in  a  criminal  case  as  the  law  authorized;  and 
the  District  Court  should,  we  think,  have  sustained  the  objection 
in  the  form  made  to  it  by  the  defendant's  counsel.  Article  1, 
section  10,  of  the  Constitution  of  this  Stete  provides  that  in  all 
criminal  prosecutions  the  accused  ''shall  be  confronted  with  the 
witnesses  against  him."  The  defendant,  by  this  provision  of  the 
''  Bill  of  Bights,"  IS  secured  the  inestimable  privilege  of  cross-exam- 
ining the  witnesses  who  appear  against  him.  The  power  of  a  cross- 
examination  has  been  justly  said  to  be  one  of  the  principal,  as  it 
certainly  is  one  of  the  most  efficacious,  tests  which  the  law  has  devised 
for  the  discovery  of  truth.  By  means  of  it  the  situation  of  the 
witness  with  respect  to  the  parties,  his  motives,  his  inolinationB 
and  prejudices,  his  means  of  knowing  the  facts  to  which  he  testi- 
fies, and  his  memory  can  then  be  investigated  and  submitted  to 
the  consideration  of  the  jury. 

Mr.  Oreenleaf  says:  ''It  is  not  easy  for  a  witness  who  is  subject 
to  this  test  to  impose  on  a  court  or  jury,  for  however  artful  the 
fabrication  of  falsehood  may  be,  it  cannot  embrace  all  the  circum- 
stances to  which  a  cross-examination  may  be  extended."  1  Oreenl. 
on  £v.,  §  446.  It  frequently  happens  by  this  means  that  import- 
ant testimony  in  a  case  is  extracted  from  an  unwilling  witness, 
which  has  the  more  weight  with  an  intelligent  jury  because  it  has 
appeared  by  the  force  of  examination,  in  opposition  to  an  obvious 
desire  to  oonoeaL 
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Mr.  Phillips,  in  his  work  on  Evidence,  says:  "The  power  of 
eioss-examination  is  generally  allowed  to  afEord  one  of  the  best 
securities  against  incomplete,  garbled,  or  false  evidence;  great  lati- 
tude is,  therefore,  allowed  in  the  mode  of  putting  questions.''  Ph. 
on  Ey.  (4th  Am.  ed.)  895.  While  as  a  general  rule  much  latitude  is 
allowed  an  attorney  for  the  defendant  in  the  management  and  con- 
trol of  the  cause  of  his  client,  we  do  not  believe  that  in  a  case 
involving  the  life  or  liberty  of  his  client,  an  Attorney  at  law  is 
authorized  to  make  such  an  agreement  as  the  one  we  are  now  dis- 
cussing, which  shall  be  binding  on  his  client.  The  law  does 
not,  and  should  not,  confer  such  a .  power  on  an  attorney  at 
law.  It  does  not,  and  should  not,  sanction  such  a  rule  of  practice, 
the  effect  of  which  would  be  to  deprive  the  defendant  on  his  trial 
of  that  great  constitutional  privilege,  so  essential  to  liberty  and 
free  government,  of  being  confronted  by  the  witnesses  against  him 
and  the  benefit  of  a  cross-examination;  or  that  the  defendant's 
counsel  can  waive  another  most  important  provision  of  the  law  for 
securing  the  purity  and  truth  of  evidence  —  namely,  that  rule  of 
evidence  which  requires  that  it  be  given  under  the  sanction  of  an 
oath. 

This  written  statement  the  court  allowed  to  go  to  the  jury  as 
evidence,  and  the  most  that  can  be  said  of  it  is  that  it  was  an 
agreement  made  between  Maj.  Bussell  and  an  attorney  for  the 
defendant  The  State  was  not  a  party  to  it,  and  was  not  bound  by 
it  The  Si.ite  exacts  strict  obedience  to  her  penal  laws;  so  ought 
she  strictly  to  observe  the  rules  she  has  laid  down  to  try  and  punish 
those  who  violate  them. 

An  examination  of  the  statement  of  facts  as  found  in  the  record 
will  show  that  the  prosecution  relied  alone  upon  this  written  state- 
ment of  Maj.  Bussell  to  prove  the  carpus  delictL 

The  judgment  of  the  District  Oourt  is  reversed  and  the  canst 
wwiMuridad, 

JSmm-wed  and  r$mand$tU 
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KlLLMAV  T.  STAn. 
B  T9K.  OU  App.  M.I 

AcaikTM  tent  may  be  a  'dlmderij  bouee." 

CONYIOTION  of  keeping  a  disorderly  house.     The 
states  the  faots. 

Leslie  Thompson  and  J.  R.  Marnn^  for  appellant 

Oeorge  McCormick^  Assistant  Attorney-General,  for  the  State. 


Whttb,  J.  In  80  far  as  the  objection  to  the  indictment  in 
ease  is  concerned,  we  deem  it  only  neoessaiy  to  refer  to  the  recent 
decision  of  this  court  in  the  case  of  Bch  Brown  y.  The  Slate,  ante, 
189,  and  the  aathorities  there  cited.  The  words  ^^did  nnUiwfaUy 
keep  a  disorderly  honse  for  the  purpose  of  pablic  prostitution,  and 
as  a  common  resort  for  prostitutes,  vagabonds,  and  vagrants,"  suf- 
ficiently charge  the  offense  defined  in  art.  2037,  Paschol's  Digest 

The  court  gave  no  written  charge  to  the  jury,  and  refused  the 
following  instructions  asked  by  the  defendant^  viz.: 

**  1st  A  house  is  any  building,  edifice,  or  structure  inclosed  with 
walls,  and  covered,  whatever  may  be  the  materials  used  for  build* 
ing.    A  tent  does  not  come  within  the  meaning  of  house. 

'^  2d.  If  therefore,  from  the  evidence  in  this  case,  the  jury  find 
that  the  place  which  the  defendant  is  charged  with  keeping  a  dis- 
orderly house  was  not  a  house  as  defined  above,  but  a  tent,  they 
will  acquit  the  defendant'' 

It  will  be  observed  that  the  first  sentence  in  the  first  instruction 
asked  is  a  literal  copy  of  the  definition  of  a  house  given  in  Paschal's 
Digest,  art.  2310,  in  the  chapter  treating  of  and  defining  arson* 
Art  2311  of  that  chapter  stetes  that  ''a  tent  or  open  ^ed  does 
not  come  within  the  meaning  of  a  dwelling-house."  By  leterenoe 
te  articles  2322,  2323,  2825,  it  will  be  seen  that  the  punishment 
affixed  to  the  burning  of  ''  a  dwelling-house  **  is  greater  than  that 
affixed  to  the  burning  of  other  buildings.  And  it  is  to  be  noted, 
that  whilst  it  is  declared  that  a  tent  or  open  shed  does  not  coma 
within  the  meaning  of  a  dwelling-house,  it  is  nowhere  in  this  ohap- 
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ier  declared  that  they  are  not  houses,  and  may  not  be  the  subjects' 
of  arson,  for  the  destruction  of  which  a  party  could  be  tried  and 
punished. 

A  tent,  in  the  ordinary  acceptation  of  the  word,  is  a  pavilion, 
portable  lodge,  or  canvas  house,  inclosed  with  walls  of  cloth  and 
covered  with  the  same  material    One  of  the  definitions  of  a  houBe,! 
given  by  Webster  in  his  invaluable  dictionary,  is  that  it  is  ''a  places 
where  guests  are  received  and  entertained  for  compensation/' 

The  description  given  by  the  witnesses  of  the  structure  in  which 
defendant  is  charged  with  keeping  a  disorderly  house  is  that  '^  it 
is  a  large  tent  of  canvas,  supported  by  poles  lot  into  the  ground  ; 
the  walls  and  roof  are  of  canvas,  the  floor  is  of  planf  The  de^ 
fendant  kept  the  place,  had  a  bar  there,  received  the  money  over 
the  counter,  and  all  the  women  who  resorted  there  were  prostitutes 
or  whores. 

The  case  of  CdOahan  v.  The  SkU$,  41  Tex.  48,  cited  and  relied 
upon  by  counsel,  was  a  case  of  theft  from  a  house,  and  in  that  case 
our  learned  chief  justice  says:  ''  Such  a  structure  as  that  de-t 
scribed  by  the  witness  would  in  common  language  be  called,  as  il) 
was  called  by  the  witness,  a  tent ;  never  a  house.  *  *  *  How-* 
ever  difficult  it  might  be  to  define  in  words  the  exact  difference,  m 
some  possible  cases,  between  a  house  and  a  tent,  it  can  readily  be 
conceived  that  there  are  houses  that  cannot  be  taken,  called,  or 
understood  to  be  tents,  and  tents  that  cannot  be  called,  taken,  op 
understood  to  be  houses;  and  this  is  one  of  them.''  41  Tex.  43 j 
This  language,  we  think,  most  clearly  shows  that  the  decision  in 
that  case  was  mainly  made  to  depend  upon  the  particular  fiicts  and 
circumstances  of  that  particular  quie  ;  that  the  structure  therein 
described,  from  which  the  property  was  stolen,  could  in  no  manner 
be  considered  a  house.  The  language  quoted,  however,  does  in  our 
opinion  equally  as  well  convey  the  idea  that  there  are  tents  which 
can  be  called,  taken,  and  understood  to  be  houses,  and  the  tent  de* 
scribed  in  this  case,  we  think,  is,  if  there  ever  was  such  a  one,  just 
one  of  those  tents. 

It  IB  to  be  recollected  that  the  definition  given  above,  taken  from 
the  chapter  on  Arson  (Pasa  Dig.,  art  2310),  the  language  is  :  ''A 
house  is  any  building,  edifice,  or  structure  inclosed  with  walls, 
and  covered,  whatever  may  be  the  materiaU  used  for  building,^ 
This  is  the  definition  invoked  by  defendant  as  correct.  Applying 
definition  to  the  structure  kept  by  defendant,  and,  by  every 
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lair  oonstniotion  of  laogaage,  his  tent  was  a  house.  The  materiak 
oat  of  which  the  house  is  oonstmoted  are,  by  the  very  langaage  of 
the  statate,  made  no  criterion  by  which  to  jadge  of  the  cfaaraoter 
of  the  building.  We  can  well  imagine  why  such  a  bnilding,  as  that 
described  in  Callahan  y.  The  Siaie,  wonld  not  be  considered  snch  a 
house  as  would  support  a  charge  of  theft  from  a  house.  The  prom- 
inent controlling  idea  connected  with  that  offense  was  that  every 
thing  contained  in  the  building  was,  and  should  be»  protected 
securely  and  sacredly  by  the  waUs  inolosii^f  it ;  which  idea  could 
not  attach  to  a  structure  which,  in  the  language  of  the  courts 
came  so  near  not  even  being  a  tent  '»♦♦«<'  that  it  could  not 
be  other  than  a  tenf 

The  controlling  idea  in  the  offense  under  consideration  is  that 
the  structure  is  a  place  **  kept  for  the  purpose  of  public  prostitu- 
tion, or  as  a  common  resort  for  prostitutes  and  Tagabonds.''  To 
hold  that  such  a  house  could  not  be  kept  in  a  tent»  and  especially 
in  such  a  tent  as  that  described  in  the  evidence  in  this  case,  would 
be  in  effect  to  close  up  all  bawdy  and  disorderly  houses,  dmpty 
because  they  were  made  of  wood,  brick,  or  stone,  and  to  give  free 
and  unrestrained  license  to  all  those  who  desire  to  carry  on  the 
illegal  business  in  pavilions  of  the  richest  material,  or  tents  of 
ordinary  canvas  or  cloth,  no  matter  how  large  and  commodious, 
or  how  many  and  richly-furnished  rooms  or  compartments  they 
might  contain.  Such  structures  are  more  apt  to  become  disorderiy 
nuisances  than  houses  of  brick  or  stone,  owing  to  the  facility  with 
which  noises  made  within  could  be  heard  from  without  See 
OifiatL  V.  2%s  Staie,  63  Oa.  241. 

'  Taking  the  whole  instruction.together,  as  asked,  we  do  not  think 
the  court  erred  in  reftasing  to  give  it 

[Omitting  a  minor  point] 

We  find  no  error  in  the  proceedings  had  on  the  trial  in  tlie  lo^ 
eourt^  and  the  judgment  ia  thaiefoio  affirmed. 
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(I  T«z.  Ok  Apii.  Ml) 
Ortminmi  Um  — ^hm  in  jeopardy ^^id$m 

IMsBdant  wm  indicted  for  theft  of  a  ^Iding,  the  property  of  H.  Fraakat 
on  the  trial  it  appeared  that  the  owner's  name  waa  Frank ;  a  fM0«  preiegtrf 
was  entered,  against  defendant's  protest;  a  new  indictment  was  found 
charging  the  theft  from  H.  Frank ;  defendant  pleaded  once  in  Jeopardy, 
BM^  not  a  valid  plea»  the  name  not  being  the  same  nor  idam  mmoM,  \flm 
ante,  p.  489.) 

pONVIOTION  of  theft    The  opinion  states  the  facts. 

Aln,  Siedfnan  and  Alex.  Pcpe,  for  appellant 

0$org$  MeChrmtek,  Assistant  Attomey-Oeneral,  for  the  State. 

EcTOBy  P.  J.  The  defendant,  Jerry  Parchmanv  was  tried  and  eon- 
Ticted  at  the  October  term,  1876,  of  the  District  Oourt  of  Harrison 
countyy  for  the  theft  of  a  gelding,  and  his  punishment  was  assessed 
at  seven  years'  confinement  in  the  State  penitentiary. 

One  of  the  errors  assigned  is  that  the  court  erred  in  overmling 
defendant's  plea  of  jeopardy.  An  examination  of  the  record  will 
show  that  Jerry  Parchman,  the  defendant,  was  first  indicted  for 
stealing  a  gelding,  the  property  of  one  H.  Franks;  that  he  was 
arraigned  on  the  first  indictment^  and  pleaded  not  guilty;  that  a 
jury  was  impanelled  and  sworn  as  required  by  law,  and  the  testi« 
mony  of  the  State's  witness,  H.  Frank,  went  to  the  jury,  when  it 
was  discovered  from  his  evidence  that  this  witness'  name  was  ff. 
Prank,  and  the  animal  stolen  was  charged  in  the  indictment  to  be 
the  property  of  H,  Franks. 

The  attorney  prosecuting  for  the  State,  with  the  consent  of  the 
court,  without  giving  any  reason  therefor,  and  over  the  protest  of 
the  defendant,  ordered  a  nolle  prosequi  entered  in  the  case,  which 
was  done.  On  the  same  day  the  grand  jury  of  Harrison  county 
found  a  new  bill  of  indictment,  and  filed  the  same  in  said  District 
Court,  against  the  defendant,  charging  him  with  the  theft  of  a 
gelding,  the  property  of  H.  Frank. 

On  this  last  indictment  the  defendant  waa  tried  and  convicted. 
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Defendant  filed  his  plea  of  jeopardy;  and  in  support  of  this  motion, 
he  insisted  before  the  Dishict  Oourt,  and  now  before  this  court, 
that  with  the  discharge  of  the  jury  he  was  entitled  to  his  discharge, 
and  shonld  have  been  discharged  on  his  said  motion;  that  he  for 
the  same  offense  could  not  be  twice  pnt  in  jeopardy  of  life  or 
liberty. 

Article  1,  section  14^  of  the  Constitution  of  this  State  proyidet 
that  *^  no  person  for  the  same  offense  shall  be  twice  pnt  in  jeopardy 
of  life  or  liberty;  nor  shall  a  person  be  again  put  upon  trial  for  the 
tame  offense,  after  a  verdict  of  not  guilty  in  a  court  of  competent 
jurisdiction." 

The  Oode  of  Griminal  Procedure  (ch.  1,  §  18)  reads  as  fol- 
lows: ^^No  person  shall  be  twice  put  in  jeopardy  of  life  or  limb.^ 
This  is  intended  to  mean  that  no  person  can  be  subjected  to  a 
second  prosecution  for  the  same  offense,  after  haying  been  once 
prosecuted  in  a  court  of  competent  jurisdiction  and  duly  convicted. 

'*  Art  19.  The  foregoing  article  will  exempt  no  person  from  a 
second  trial  who  has  been  convicted  upon  an  illegal  indictment  or 
information,  and  the  judgment  thereon  arrested;  nor  when  a  new 
trial  has  been  granted  to  the  defendant;  nor  where  a  jury  has  been 
discharged  without  rendering  a  verdict;  nor  for  any  cause  other 
than  a  legal  conviction. 

"  Art.  20.  By  the  provision  of  the  Oonstitution,  an  acquittal  of 
the  defendant  exempte  him  from  a  second  trial  for  the  same  offense* 
however  irregular  the  proceedings  may  have  been,"  ete. 

There  has  been  quite  a  conflict  of  opinions  in  this  country  on 
the  question  raised  in  this  motion.  In  a  number  of  the  States  it 
has  been  held  that  when  a  jury  has  been  discharged  without  con- 
sent, before  verdict,  after  having  been  sworn  and  charged  with  the 
offense,  under  a  good  indictment,  this  may  bar  a  second  prosecution 
for  the  same  offense,  by  a  special  plea  made  by  the  defendant  set- 
ting forth  the  fact  that  he  has  already  been  put  in  jeopardy  for  the 
same  offense.     Others  hold  a  different  rule. 

The  different  decisions  on  this  question  may  be  pnt  under  two 
different  classes,  the  first  holding  that  any  discharge  of  the  jury, 
except  m  cases  of  such  violent  necessity  as  may  be  considered  the 
act  of  Gk>d,  is  a  bar  to  all  subsequent  proceedings ;  and  the  second 
holding  that  the  discharge  of  the  jury  is  a  matter  of  sound  disere^ 
tion  for  the  court,  and  that  when,  m  the  exercise  of  a  sound  di»> 
cretion,  it  takes  place,  it  presents  no  impediment  te  a  second  trial. 
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On  one  point  they  pretty  generally  agree  —  that  the  two  in- 
dictments most  be  xfor  the  same  offense  before  the  jeopardy  can 
attach. 

We  belieye,  after  a  careful  examination  of  the  authorities,  that  if 
the  court  had  no  jurisdiction  of  the  cause,  or  if  the  indictment 
was  so  defective  that  no  valid  judgment  could  be  rendered  upon 
it,  or  if  by  any  regular  necessity  the  jury  are  discharged  without  a 
verdict — ^which  might  happen  from  the  sicknes  or  death  of  the 
judge  of  the  court,  or  the  inability  of  the  jury  to  agree  upon  a  ver- 
dict after  sufficient  deliberation  and  effort--or  if  the  term  of  the 
court  as  fixed  by  law  comes  to  an  end  before  the  trial  is  finished, 
or  the  jury  are  discharged  with  the  consent  of  the  defendant,  ex- 
pressed or  implied,  or  if,  after  verdict  against  the  accused,  it  has 
been  set  aside  on  his  motion  for  a  new  trial  or  in  arrest  of  judg- 
ment, the  accused  may,  in  all  such  cases,  again  be  put  upon  trial 
for  the  same  facts  charged  against  him,  and  the  proceedings  had 
will  constitute  no  protection. 

But  when  the  legal  bar  has  once  attached,  the  government  can- 
not avoid  it  by  varying  the  form  of  the  indictment.  If  the  first 
indictment  was  such  that  the  accused  might  have  been  convicted 
nuder  it  on  proof  of  the  facts  by  which  the  second  is  sought  to  be 
sustained,  then  the  jeopardy  which  attached  on  the  first  must  con- 
stitute a  protection  against  a  trial  on  the  second. 

The  main  question  to  be  considered  on  this  branch  of  the  case  is 
this:  Is  the  offense  charged  the  same  in  both  indictments?  For 
the  protection  we  have  been  considering  extends  only  to  cases  in 
which  the  offense  in  the  two  indictments  is  the  same.  If  the  two 
indictments  are  so  diverse  as  to  preclude  the  same  evidence  from 
sustaining  both,  the  jeopardy  is  not  the  same.  It  will  be  remem- 
bered that  the  first  indictment  was  dismissed  because  of  a  mistake 
in  the  name  of  the  owner  of  the  stolen  property. 

Mr.  Bishop  says  that  ''.an  indictment  does  not  always  in  fact 
charge  the  offense  which  the  person  drawing  it  intended.  For  ex- 
ample, cases  of  variance  may  come  under  this  head.  Thus,  if  it 
alleges  the  forgery  of  a  receipt  for  the  use  of  Hugh  Srison,  and 
the  instrument  produced  in  evidence  is  for  the  use  of  Hugh  Prison, 
or  the  burning  of  Josiah  Thompson's  bam,  while  the  true  owner 
was  Josias  Thompson,  *  *  *  or  the  like  cases,  the  defendant, 
bttng  acquitted  by  reason  of  the  variance,  is  liable  to  be  prosecuted 
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on  a  new  indictment  in  which  the  matter  is  troly  alleged.''    Bish- 
op's Or.  Proc.,  §  1062. 

In  the  case  of  Swindel  y.  The  Siate^  32  Tex.  102,  decided  by  onr 
Supreme  Court,  the  appellant  was  indicted  for  the  stealing  of  a 
horse  ;  the  proof  showed  that  the  property  stolen  was  a  gelding. 
The  district  attorney,  after  the  jury  had  been  impanelled,  the  evi- 
dence closed,  and  the  argument  of  counsel  concluded,  said  he  would 
not  further  prosecute  the  suit,  whereupon  the  following  judgment 
was  entered  up:  ''  It  is  therefore  considered  by  the  court  that  the 
defendant,  Jo  Swindell  alias  Jo  Thompson,  go  hence  discharged,  and 
that  the  State  of  Texas  take  nothing  by  this  prosecution;  and  H 
appearing  to  the  court  from  the  evidence  adduced  that  the  defend- 
ant is  guilty  of  stealing  a  gelding  instead  of  a  horse,  and  on  appli- 
cation of  the  district  attorney,  it  is  ordered  that  said  defendant  be 
recognised.^  The  defendant,  in  default  of  bail,  was  committed  to 
jail,  and  he  applied  for  a  writ  of  habeas  corpus,  which  was  granted. 
The  court  below,  on  hearing  the  testimony,  remanded  the  accused 
to  the  custody  of  the  sheriff,  and  the  Supreme  Oourt,  on  appeal, 
sustained  the  decision  of  the  lower  court.  See,  also,  the  case  of 
Wilson  Y.  The  State,  45  Tex.  76. 

If  the  name  proved  in  the  second  indictment  be  idem  mmamM 
with  that  in  the  first  indictment,  the  variance  will  be  immateriaL 
See  the  examples  collected  by  Mr.  Wharton,  and  the  rulings  of  the 
courts  in  them,  in  determining  whether  the  name  proved  be  idem 
sonans  with  that  charged  in  the  indictment.  1  Whart  Or.  Law, 
g  57.  The  court  properly  overruled  defendant's  plea  of  former 
jeopardy.  The  name  of  **  Frank  "  and  ''  Franks "  are  not  idom 
so9uins. 

The  prosecuting  attorney  for  the  State  ought  not  to  have  been 
allowed  to  dismiss  the  cause  based  on  the  first  indictment  withont 
filing  a  written  statement  with  the  papers  of  the  case,  setting  out 
his  reasons  for  such  dismissal,  and  having  the  same  incorporated  in 
the  judgment,  as  provided  for  in  section  20  of  an  act  passed  by  the 
fifteenth  legislature  (to  be  found  on  pages  88  and  89  of  its  Genend 
Laws),  entitled  **  An  act  to  define  and  regulate  the  duties  of  county 
attorneys." 

The  principal  object  of  this  section  of  said  act  was  to  prevent 
county  attorneys  from  compromising  with  offenders.  The  failure 
of  a  county  attorney  to  file  such  written  statement,  in  a  case  in 
which  a  noUe  prosequi  is  entered,  we  do  not  believe  would  entitle 
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the  defendant  to  an  acquittal  in  any  subsequent  prosecution  against 

bim. 

[But  for  errors,  the  consideration  of  which  is  omitted  J 

The  judgment  of  the  District  Court  is  reversed  and  the  cause 

remanded. 

Beversed  and  remanded. 

Hon  ST  THS  BspOBamL— **  Idem  9onam**  has  been  oonslderad  a  number  of  times  ta 
leeent  erimlnal  law  in  Texas.  In  ThnmoM  ▼.  StaU,  2  Tex.  Ct.  App.  208,  **  gilding  '*  was 
held  good  for  ** gelding"  in  an  Indictment.  So,  **Mar7  Btta*'  for  ** Marietta.'* 
Ooode  ▼.  Stoee,  Id.  asa  So, '*  gilty"  and  **turm  of  too  years/' for  **  guilty*' and  **  term 
of  two  years,**  in  a  Terdiot.  Koonta  v.  State,  41  Tex.  670.  So,  **  sess  his  punishment 
deth,"  for  **  assess  his  punishment  death.'*  Krebe  ▼.  State^  8  Tex.  Ct.  App.  818.  So, 
^'Ftoter^for  "« Foster."  Beaumont  v.  SUUe,  1  id. 588.  So,*' Chin  Chan"  for  '*Cbiik 
Chang."  Waie  ▼.  SCoto,  4  id.  20.  So,  "Tebruary  "  for  **  February."  WUten  v.  SUUe, 
id. 70.    So. "William "for*' Williams."    mUams v. State, 5 id. 288. 

CmUm :  **  LIndly  "  wiU  not  do  for  "  LIndsey."  Roberts  ▼.  State,  8  Id.  4.  Nor  "  Burg^ 
erally  **  for  *'  burglary."  Honey  ▼.  State,  id.  fiOi.  Nor  "  guity  "  for  "  guilty,"  in  a  ver- 
dlct    Taylor  ▼.  State,  5  id.  880. 

An  Indictment  of  "  FlU  Patrick  "  for  *'  Fltspatrick,"  hOd  bad.  Hoynaftait  ▼.  PeojU, 
8  Col.  887. 

Bridenoe  of  the  larceny  of  a  "  Smith  A  Wesson  "  reTolver  will  not  support  an  liw 
dletmeot  for  laroeoy  of  a  "Smith  k  Weston "  revolver.   Morgan  ▼.  Stole,  81  Ind  447. 

For  many  examples  of  the  doctrine,  see  1  Wharton's  Or.  L^  H  808i  807. 
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Oriminal  law — kiterjf — prUe  eandif. 

The  gale  of  **  priie  eandj  "  in  boxes,  each  box  being  represented  to  contain  a 
priie  of  money  or  Jewelry,  and  the  purchaser  selecting  his  box  in  ignorance 
of  its  contents  ;  hM,  a  lottery.    {See  note,  p.  441.) 

CONVICTION  of  keeping  a  lotteiy.     The  opinion  states  the 
facts. 

JB.  W.  Terhune,  and  Jones  A  Lewie^  for  appellant. 

Oeorge  MeCwmick^  Assistant  Attomey-Oeneral^  for  the  State. 

SoiOBy  P.  J.  The  defendant  was  tried  on  an  information  filed 
bj  the  connty  attorney  in  the  coanty  coart  of  Hunt  county,  foi 
the  establishment  of  a  lottery,  and  his  fine  assessed  at  $100. 

The  .charging  part  of  the  information  is  as  follows  :  ^  One  H.  A*: 
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Holomany  late  of  the  ooanty  of  Hant,  on  the  8th  day  of  December, 
A.  D.  one  thousand  eight  handred  and  seventy-six,  with  force  aod 
arms,  in  the  county  of  Hunt  and  State  of  Texas,  did  then  and 
there,  under  the  pretense  of  selling  and  vending  a  certain  article 
of  merchantable  personal  property  called  candy,  establish  a  lottery, 
which  lottery  was  then  and  there  set  on  foot  for  the  purpose  of 
unlawfully  disposing  of  personal  property,  to  wit,  money,  rings, 
and  other  articles  of  jewelry,  by  chance,  by  then  and  there  expoa- 
ing  to  sale  divers  candy-boxes,  at  fifty  cents  each,  which  boxes  were 
'then  and  there  represented  by  said  H.  A.  Holoman  to  contain 
candy  and  prizes,  one  of  said  lot,  not  specified,  being  then  and  there 
represented  by  said  Holoman  to  contain  ten  dollars,  and  others  of 
said  boxes  being  then  and  there  represented  by  said  Holoman  as 
containing  five  dollars  each.  That  said  H .  A.  Holoman  did  then 
and  there  dispose  of,  by  said  lottery,  to  one  Charley  Thayer,  ten  dol- 
lars, same  being  personal  property,  and  did  then  and  there  dispose 
of,  by  said  lottery,  to  divers  other  persons,  certain  personal  prop- 
erty, to  wit,  certain  pieces  of  money,  rings,  and  other  articles  of 
jewelry,  of  value  unknown  to  the  said  county  attorney,  contrary  to 
the  form  of  the  statute, ''  etc. 

The  information  was  drawn  under  article  2039,  Paschal's  Digest, 
which  is  as  follows:  ''If  any  person  shall  establish  a  lottery,  or 
dispose  of  any  estate,  real  or  personal,  by  lottery,  he  shall  be  fined 
not  less  than  one  hundred  dollars  nor  more  than  one  thousand  dol- 
lars." Mr.  Webster,  in  his  unabridged  dictionary,  defines  a  lottery 
to  be  '*  a  scheme  for  the  distribution  of  prizes  by  chance,  or  the 
distribution  itself." 

The  State  proved  all  the  allegations  made  in  the  information. 
The  proof  in  this  case  shows  the  sale  of  candy,  with  sale  of  the 
chance  for  a  prize,  and  that  one  of  the  witnesses  purchased  the 
candy  in  a  box  for  50  cents,  and  drew  $10  in  money ;  that  the 
defendant  represented  that  each  box  contained  a  prize  of  %ome  sort 
— some  money  and  some  jewelry  ;  that  one  contained  tlO,  and  two 
$5  ;  that  the  inducement  offered  by  Holoman  to  thoae  ^present,  to 
get  them  to  purchase  the  boxes,  was  the  money  or  other  prizes 
which  he  represented  the  boxes  to  contain  ;  that  there  were  $60  on 
the  board.  He  sold  the  boxes  in  this  manner:  The  party  pnrohaa- 
ing  would  pay  Holoman  50  cents,  and  take  a  stick,  which  defend- 
ant had  for  that  purpose,  and  point  out  the  box  which  he  wanted, 
and  the  box  pointed  out  by  the  purchaser  was  handed  to  him  bj 
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defendant     The  witness,  Charley  Thayer,  says  he  bought  a  box 
which  contained  candy  and  $10. 

The  policy  of  the  State  upon  this  subject  is  clearly  shown  by  the 
Constitution.     See  Const  of  1876,  art.  8,  §  47. 

The  manner  of  disposing  of  the  boxes  of  candy,  with  a  chance  to 
get  $10  or  some  less  prize,  as  the  evidence  shows  was  done  in  this 
instance,  is  but  an  attempted  eyasion  involving  the  lottery  princi- 
ple. The  subterfuge  resorted  to  by  the  plan  of  operations  cannot 
avail  the  accused  as  a  defense  to  the  prosecution. 

This  question  is  thoroughly  and  fully  discussed,  and  the  author- 
ities cited,  in  the  case  of  Handle  v.  ITie  State^  42  Tex.  580,  and  we 
consider  that  it  is  only  necessary  to  cite  that  case  and  say  that  we 
fully  concur  in  the  opinion  of  our  Supreme  Court  rendered  therein. 
We  find  no  error  in  the  record  that  would  authorize  a  reversal  of 
the  judgment     The  judgment  is  afSrmed. 

Judgment  affirmed. 

Nofs  WW  ram  BaroBnm.— All  **glft  enlerpriMB "  are  lotteries.  (SMU  ▼.  Cbirfce,  88  N. 
H.a88;  SteteT.  Shoret,aVrooiii,886;  Bdl  ▼.  SCote,  6  Sneed,  807 ;  IT.  S.  ▼.  anev«  1  Abb.  (U. 
S.)915;  CommanwtaUh  ▼.  Cfcubl),  ftBand.  716;  CommomoeattAT.  ITkocAer,  97  Man.  088; 
Dunn  ▼.  PMipte,  4001. 488.  Sren  if  there  are  no  blaakB,  WooAmf,  ShotwdLn  8  Zabr  486. 
Time  a  gift  nie  of  booka  atprioes  aboive  their  value,  the  purchaaer  boiiig  also  eotltled  to  a 
prise  hMHratert  hy  flguies  in  the  books  oorresponding  to  the  nmnbera  of  the  prises, 
naknowB  to  the  porohaser.  State  y.  Oarlir,  mapra.  So,  a  sale  of  enTelopes,  some  of 
which  fwntained  tickets  entltUnir  the  holder  to  purchase  vslnable  property  at  a  nominal 
price.  iXmriT.  People,  40  111.  466.  So  ss  to  a  drawing  of  works  of  art.  The  Art 
ITMon  aissi,7  N.  Y.  888,  MO.  In  the  latter  case,  the  distribution  being  made  b^  lot 
eondncted  among  themselves,  It  was  held  that  whUe  the  scheme  rendered  the  society  liable 
to  a  penal  forfeitttre  to  the  r'*^"«<'^  ss  is  provided  by  ststnte,  yet  they  were  not  liable  to 
criminal  proceedings  by  way  of  indictment.  **  Playing  poUoy  "  Is  unlawful,  and  the 
purohsser  of  numbers  may  rsoover  double  the  sum  paid.  Grooer  ▼.  Iforrit,  79  M.  T. 
4n;  mihiiisonT.  {?iO,74ld.  68. 
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hk  an  aetion  bj  a  paaseDger  against  a  railroad  oofDpany  for  ezpnlalmi  from  Ha 
car,  tlie  ooart  chargAd  that  if  tlie  Jury  found  that  he  was  treated  with  onneo- 
OBsary  and  reekless  violence  and  indignitj,  and  that  the  defeadaDi's  ler- 
Tanta  acted  in  a  wanton,  high-handed  and  outrageoaB  manner,  the  J 017 
might  award  exemplary  or  panitive  damages,  OTen  though  the  plainttt 
might  in  the  firat  instance  have  rendered  himself  liable  to  expulsion  mt 
account  of  his  disorderly  conduct.    HM,  no  error.* 

4  GTION  for  damages  for  wrongful  ezpnlsion  from  defendaatu* 
ear.     The  opinion  enfllciently  states  the  facts. 


A 


ITionuu  DonaUsofi,  for  appellant. 

Jos,  A.  L.  MeClure  and  Lewis  H.  PawM^  for  appellea 

•  To  Bame  effect  99%  AQantie  and  Great  WettUtm  Ry,  Oi>.T.Diitin  (IS  Ohio  Si.  Ifll,  S 
Am.  Rep.  88S;  Palmer  ▼.  RaUmad  (BS.  O.  MQ),  16  Am.  Bep.  19D;  Dom  ▼.  JUmmK,  ^la. 
It.  R.  O*.  (JfA  Mo.  S7).  SI  Am.  Rep.  871 ;  HoMim  ▼.  Suropecm,  «(e.,  Ay.  Oo»  fSIMe.  SD,  M 
Am.  ltep.40l;^9nildfirdT.€9r«Hid  fViciilc  Ry.  Ok  (87]ie.ttQ,S  Am.Bs^  The  saaie 
Implied  In  Puttmon  Polacg  Oar  Cm  ▼.  B<ad(78  ni.  IIBK  tO  Am.  Bep.  SSI ;  Onekmryf.  CWwm 
amd  jyhffMoeieem  Ri/.  O).  CM  Wit.  697),  17  Am.  Rep.  fiOA.  In  CtagMhom  y.  If.  F.  ^  A  & 
R,Co,{J»  N.  Y.  44),  16  Am.  Rep.  87S,  It  was  held  that  to  mnder  the 
pnnltiTe  damagct  it  most  appear  that  In  some  way  he  rstlSsd  the 
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MiLL£B,  J.  This  action  was  broaght  by  the  appelleCv  who  was  a 
passenger  on  the  appellant's  cars,  to  recoyer  damages  for  having 
been  expelled  therefrom  by  the  condnctor,  and  other  employees  of 
the  company.  There  is  a  direct  conflict  in  the  testimony  as  to  the 
cause  of  the  expulsion,  the  circumstances  attending,  and  the  degree 
of  violence  used  in  accomplishing  it.  It  was  for  the  jury  to  decide 
that  question  and  they  have  done  sa  Our  duty  is  confined  to  a 
review  of  the  rulings  of  the  court  below  upon  the  law  of  the  case, 
to  which  exception  was  taken  by  the  defendant.  All  the  prayers 
offered  on  both  sides  (four  on  the  part  of  the  plaintiff  and  three 
on  the  part  of  the  defendant)  were  granted.  Those  on  the  part  of 
defendant  are  not  before  us,  inasmuch  as  the  verdict  and  judg* 
ment  were  in  favor  of  the  plaintiff,  and  he  has  taken  no  exception 
to  the  granting  of  these  instructions.  The  sole  inquiiy  therefore 
is,  was  there  error  in  granting  the  plaintiff's  prayers,  or  either  of 
them? 

In  reviewing  these  prayers  one  of  the  questions  presented  is, 
were  the  jury  rightly  instrncted  upon  the  subject  of  exemplary 
damages?  That  the  jury  may  be  allowed  to  give  exemplary  or 
punitive  damages  against  a  railroad  company  in  an  action  like  this, 
if  the  circumstances  of  the  case  warrant  it,  is  no  longer  an  open 
question  in  this  State.  It  was  so  held  in  the  case  of  the  President 
of  the  Salt.  A  Torkiown  Turnpike  Road  v.  Booths,  decided  by  this 
court  at  its  April  term,  1876.  There  the  action  was  to  recover 
damages  for  an  expulsion  from  the  defendant's  horse-cars,  and  by 
the  plaintiff's  second  prayer,  which  the  court  granted  in  that  case, 
the  jury  were  instructed  that  if  they  found  for  the  plaintiff  under 
his  first  instruction,  'Hhey  should  award  him  such  sum  as  dam- 
ages as  will  compensate  him  for  the  injury  to  his  person,  feelings 
and  character,  arising  from  the  unlawful  act  of  the  defendant,  and 
if  they  believe  the  said  unlawful  act  w^  deliberately  and  forcibly 
done,  then  they  may  give  snch  exemplary  damages  as  they  may  con- 
sider  a  proper  punishment  for  the  conduct  of  the  defendant  acting 
through  its  agent,  the  conductor."  In  this  iustmction  there  is  a 
plain  statement  of  what  constitutes  damages  by  way  of  compensa- 
tion, <and  in  reference  to  that  part  of  the  instruction,  this  court 
said  it  "  presents  a  sound  and  unquestionable  proposition."  As  to 
the  latter  branch  of  it  relating  to  exemplary  damages,  we  said  the 
question  "  is  not  entirely  free  from  difficulty,"  but  affirmed  it  upon 
the  authority  of  the  Supreme  Court  in  Qutgley*s  case,  21  How. 
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214y  where  it  is  said  '^whenever  the  injury  complained  of  has 
been  inflioted  maliciously  or  wantonly^  and  with  circumstances  of 
contumely  or  indignity,  the  jury  are  not  limited  to  the  ascertain- 
ment of  a  simple  compensation  for  the  wrong  committed  against 
the  aggrieved  person/'  This  doctrine  has  also  very  recently  been 
approved  by  the  Supreme  Court  in  a  collision  case.  Milwaukee  dt 
St.  Paid  Railway  Co.  v.  Arms,  1  Otto,  493;  where  after  reference 
to  the  case  of  Day  v.  Woodworth,  13  How.  371,  where  the  rule  of 
exemplary  damages  was  discussed  and  recognized,  and  after  quot- 
ing the  language  of  Mr.  Justice  Campbell,  in  Quigley's  caee,  21 
How.  213,  214,  the  court  say:  '^Although  this  rule  was  announced 
in  an  action  for  libel,  it  is  equally  applicable  to  suits  for  personal 
injuries  received  through  the  negligence  of  others.  Bedress  com* 
mensurate  to  such  injuries  should  be  afforded.  In  ascertaining  its 
extent,  the  jury  may  consider  all  the  facts  which  relate  to  the 
wrongful  act  of  the  defendant  and  its  consequences  to  the  plain* 
tiff;  but  they  are  not  at  liberty  to  go  further,  unless  it  was  done 
willfully,  or  was  the  result  of  that  reckless  indifference  to  the 
rights  of  others,  which  is  equivalent  to  an  intentional  violation  of 
them.  In  that  case  the  jury  are  authorized,  for  the  sake  of  public 
example,  to  give  such  additional  damages  as  the  circumstances 
require.  The  tort  is  aggravated  by  the  evil  motive,  and  on  this 
rests  the  rule  of  exemplary  damages."  This  seems  to  us  to  place 
the  law  on  this  subject  upon  safe  and  satisfactory  grounds,  and  in 
view  of  these  authorities  there  was  clearly  no  error  in  granting  the 
plaintiff's  third  prayer,  to  the  effect  that  ^^  if  the  jury  find  for  the 
plaintiff,  then  they  should  award  him  such  damages  as  will,  under 
all  the  circumstances  of  the  case,  compensate  him  for  the  injury 
to  his  person  and  feelings,  suffered  by  reason  of  the  unlawful  acta 
of  the  defendant;  and  if  they  find  that  plaintiff  was  treated  with 
unnecessary  and  reckless  violence  and  indignity ^  then  they  may  award 
such  further  damages  as  they  may  think  proper  to  punidi  snch 
conduct  and  deter  the  defendant  from  like  conduct  in  the  future.** 
By  the  plaintiff's  fourth  prayer  the  jury  were  instructed  that 
'^even  if  they  shall  believe,  from  the  evidence,  that  the  plaintiflf 
acted  in  a  disorderly  manner,  and  persisted  in  such  disorderly  con- 
duct to  the  annoyance  of  the  passengers,  or  refused  to  show  his 
ticket  on  the  demand  of  the  conductor,  and  that  it  then  became 
necessary,  under  the  rules  and  regulations  of  the  company,  for  the 
oonduetor  to  eject  him  from  the  cars,  and  that  he  was  so  ejectedy 
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still  if  they  farther  find,  from  the  evidence,  that  unnecessary  force 
was  nsed  in  snch  expulsion,  then  their  verdict  must  be  for  the 
plaintiff ;  and  in  estimating  the  damages  they  may  allow  the  plain- 
tiff snch  sum  of  money  as  in  their  judgment  will  compensate  him 
for  the  wounds  and  injuries  inflicted  upon  him  by  the  use  of  such 
unnecessary  force  (if  they  shall  find  such  wounds  and  injuries), 
as  well  as  for  the  mortification  and  indignity  placed  upon  him 
should  they  find  any  such  ;  and  if  they  shall  further  find  that  there 
was  snch  unnecessary  forcible  expulsion,  and  that  defendant's  em- 
ployees acted  in  a  wanton,  high-handed  and  outrageous  manner^  then 
they  may  allow  the  plaintiff  such  further  sum  of  money  as  in  their 
judgment  may  be  a  proper  punishment  of  the  defendant"  We  find 
no  error  in  this  instruction.  It  concedes  the  plaintiff  may  have 
been  in  fault  in  the  first  instance,  and  subjected  himself  to  lawful 
expulsion  from  the  cars,  and  that  the  agents  of  the  company  had 
therefore  the  right  to  expel  him.  But  in  the  exercise  of  this  right 
it  was  their  plain  duty  to  use  no  more  force  or  violence  than  was 
absolutely  necessary  to  accomplish  the  expulsion .  If  in  performing 
that  duty,  they  used  unnecessary  force  and  violence,  and  wantonly 
and  in  a  high-handed  and  outrageous  manner  subjected  the  plain- 
tiff to  the  brutal  treatment,  both  in  removing  him  from  the  cars 
and  after  he  was  on  the  ground,  to  which  he  and  his  witnesses 
testified,  then  it  seems  to  us  clear,  in  view  of  the  authorities  to 
which  we  have  referred,  that  their  conduct  rendered  th&  company 
Hable  to  exemplary  damages.  An  excessive  battery  is  a  complete 
answer  to  a  plea  of  son  assault  demesne,  and  if  wantonly  and  ma- 
liciously inflicted,  subjects  the  party  making  it  to  the  same  liability 
to  exemplary  damages  as  if  he  had  been  the  original  wrong-doer. 
The  defendant  had  the  full  benefit  before  the  jury  of  the  testimony 
of  its  witnesses  on  this  subject  in  confiict  with  that  of  the  plaintiff's 
witnesses.  By  the  granting  of  its  prayers  it  had  also  the  benefit 
of  the  law  exempting  it  from  all  liability,  if  the  jury  found,  among 
other  tacts  therein  stated,  that  no  unnecessary  violence  was  used 
in  putting  the  plaintiff  off  the  cars  and  keeping  him  off  until  the 
train  had  started.  Between  these  witnesses  it  was  for  the  jury  to 
decide,and  in  this  case  we  find  no  error  in  any  of  the  court's  rulings 
upon  the  subject  of  exemplary  damages. 
[Omitting  other  exceptions.] 

Judgment  affirmed. 
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PincPHBST  T.  Matob,  bto,  op  Baltdcobb. 

(17  Md.  MB.) 

fni9(Uep&rm>n. 

HAndamiu  will  issae  to  oompol  the  porformanoe  by  m  public  oorpomtion  of  m 
pablic  daty  not  dae  to  the  goYernment  as  such,  on  the  petition  of  m  private 
penon.    (See  noU,p.  448.) 

PETITION  for  a  mandamus  to  compel  the  appellee  to  take 
charge  of  a  bridge  and  preserve  the  same  as  a  free  public  high- 
way, in  accordance  with  a  statute  requiring  them  so  to  do.  The 
opinion  states  the  facts. 

F.  A,  Linihicum  and  J.  J.  AUxandtr^  for  appellant. 
71  A.  Buchanan  and  J.  F.  L,  Findlay,  for  appellee. 

Bartol,  0.  J.  This  is  a  petition  for  a  writ  of  mandamu$6\ei  bj 
the  appellant,  to  compel  the  appellee  to  take  charge  and  poeeeerion 
of  the  bridge  over  Gwynn's  Falls  in  the  city  of  Baltimore,  known  «0 
**  Harman's  Bridge.''  The  defendant  demurred  to  the  petition  and 
by  consent  of  counsel  a  pro  forma  judgment  was  rendered  for  the 
defendant,  reserving  the  right  of  appeal.  The  question  presented 
is  the  suflScicincy  of  the  matters  alleged  in  the  petition  to  en  title  the 
appellant  to  the  writ 

[After  stating  the  facts,  and  coming  to  the  conclusion  that  the 
legislature  had  the  power  to  enforce  this  duty  on  the  ^ipellee.] 

2d.  The  next  question  to  be  considered  is  the  right  of  the  appel- 
lant  to  maintain  the  suit 

The  position  maintained  by  the  appellee  is,  that  the  duty  imposed 
is  of  a  public  nature,  which  can  be  enforced  only  by  a  proceeding 
in  the  name  of  the  State  instituted  by  the  proper  officer — the  attor- 
ney-general, and  that  a  private  person  has  no  standing  in  courts  or 
any  right  to  sue  out  the  writ  of  mandamus. 

All  the  authorities  concur  in  support  of  the  proposition,  thai 
where  the  petitioner  has  a  personal  interest  in  the  matter,  different 
in  kind  from  that  of  the  general  public,  he  is  entitled  to  the  writ^ 
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In  this  case  the  petitioner  sets  out  the  particular  facts  and  circnm- 
itances  which  are  snpposed  to  show  the  special  and  particular 
manner  in  which  the  appellant  is  aggrieyed,  by  the  appellee's  f  aik 
ure  to  perform  the  duty  imposed  by  the  act  of  1876. 

We  deem  it  unnecessary  to  go  into  an  examination  of  that  part  of 
the  petition,  because  we  are  of  opinion  that  to  entitle  the  appellant 
to  the  remedy  here  sought,  it  is  not  incumbent  on  him  to  show  any 
personal  interest  in  the  matter  diflferent  from  that  of  other  citi* 
sens. 

We  are  aware  there  is  some  conflict  in  the  decisions  on  this  ques- 
tion, but  after  examining  the  cases,  we  concur  in  what  has  been 
said  by  Judge  Stboko,  speaking  for  the  Supreme  Court  in  Union 
Pacific  R.  R.  Co.  y.  Hall,  91  IT.  S.  855,  that  **  there  is  a  decided 
preponderance  of  American  authority  in  fayor  of  the  doctrine,  that 
priyate  persons  may  move  for  a  mandamuSy  to  enforce  a  public 
duty  not  due  to  the  goyemment  as  such,  without  the  intenrention 
of  the  goyemment  law  oflScer." 

The  authorities  cited  by  the  learned  judge  on  page  355  amply 
support  this  position  and  need  not  be  referred  to  here. 

The  cases  of  Hsffner  y.  Commonwealihy  28  Penn.  St  108,  and 
Reading  y.  CommonweaUhy  11  id.  196,  cited  by  the  appellee,  are  to  the 
oontrary.  It  appears  the  courts  in  that  State  maintain  a  different 
doctrine.  We  peroeiye  no  good  reason  why  the  suit  may  not  be  in* 
stitnted  by  a  private  person. 

It  is  said  by  Judge  Stbokg  in  the  opinion  before  cited,  ''the 
principal  reasons  urged  against  the  doctrine  are  that  the  writ  is 
prerogatiye  in  its  nature  —  a  reason  which  is  of  no  force  in  this 
country,  and  no  longer  in  Bnghmd — aad  that  it  expoeee-  a  de- 
fendant to  be  harassed  with  many  suits.  An  answer  to  the 
latter  objection  is,  that  granting  the  writ  is  discretionary  with  the 
court,  it  may  be  well  assumed  that  it  will  not  be  unnecessarily 
granted.'' 

In  Webster'e  case,  29  Md.  516,  the  writ  was  granted  at  the  suit  of 
a  private  person  to  compel  the  performance  of  a  public  duty  by 
the  county  commissioners.  It  does  not  appear  howeyer  that  this 
objection  was  made  or  considered. 

In  The  Mayor  and  City  Council  of  Baltimore  y.  CKU  and  others, 
SI  Md.  375,  an  injunction  was  granted  against  the  appellants, 
upon  principles  somewhat  anali^us  to  those  which  goyem  the 
inosentcase. 


448  MARYLAND, 


Keyser  ▼.  Hice. 


For  the  reasons  stated,  we  are  of  opinion  the  order  of  the  Supe- 
rior Oonrt  onght  to  bereyersed,  and  the  oanse  remanded,  to  the  end 
that  a  writ  of  mandamuB  be  issued  as  prayed. 

BeverMd  and  remanded. 


NOTB  n  TBm  "BamtamLr-TlMb  eaow  cited  Id  UtAon  PatAM  B.  B.  Ob.  ▼.  HoO,  fl  U.  8L 
«»,  are  Ploople  v.  CoOltM,  19  Weod.  86;  Oounty  cf  Pflto  ▼.  State,  U  UL  SM;  Ottomi  ▼. 
FlMpI«,48id.  888 ;  flomtiton  V.  Stote^S  Ind.  tfS ;  People ▼.  Holaev,  97 N. T. 8«4 ;  Seote ▼. 
Gbunty  Judge o/Jtfartfkia, 7 Iowa,  186;  Stotev.  BoMeoy, 88 N.  J.  L.  ISO;  IFotteT.  Gorrol 
Parish,  11  La.  Add.  141 ;  Ccumon  v.  Jdnoler,  8  Hooet.  87. 

Qmtrti,aee  Sofiffsr  v.  Ommty  Oomm'tv  o/  £ef»fiebee, » Xe.  »1 ;  pBople  ▼.  Repenti  af 
UnHocnUu^  4  Mioh.  96 ;  In  addition  to  the  Feon^^lTania  oaoea  dtedln  the  above  optnlon. 

Tlieqaeetion  did  not  ariae  in  Reading  ▼.  GommonioeaKh,  11  Penn.  81. 196.    Tliere  It 
almplj  decided  that  the  obetroctioo  of  a  atdewalk  not  being  more  injnrtoae  to  the 
in  a  mandamiM,  whereby  it  ia  Bought  to  abate  it,  than  to  the  JnhaMtanti  at  laive,  the 
edy  to  attain  that  end  ie  exdnaiveiy  hy  Indictment. 

In  B^nerr,  OommofwoeaUh,  98  Peon.  St.  106,whioh waa an applieatton  fbrmandaaiaB to 
open  an  allej,  which  the  legiilatare  had  enacted  ehoold  be  opened,  it  waa  held  that  **iHien 
public  righta  are  to  beeubeenred,  public  offloera  must  apply  for  the  writ,**  but  if  a  prtrate 
IndiTldual  make  himaelf  the  relator,  he  must  ohoweomepartioalarrtght  or  privilege  of  hli 
own,  independently  of  that  which  he  holds  with  the  public  at  laige."  After  stating  reaaona 
for  not  opening  the  alley,  the  court  conclude  :  "  Now,  under  such  dronmstanoea,  it  will  ba 
soon  enough  for  the  courte  to  interfere  to  open  that  alley,  when  thoee  pabUc  oflleen 
duty  it  isto  see  that  the  laws  are  executed  more  the  courts  to  aotkm.  The  law 
acted  for  the  public,  and  If  the  public  aoquiesoe  in  its  non-ezecutlon,  the  courts,  who  asa 
only  other  agents  of  the  puUlic,  have  no  power  or  duty  In  the  premises.  **  Citing  Scuteer  t  . 
Oounty  Comm*rB  of  fienfiebec,  supra. 

In  Sanffor  v.  CowUu  Common  of  Kennebecy  supra,  it  is  had,  that  **  a  private  Indlvidiial 
can  apply  forthls  reoDedy  only  hi  thoee  cases  where  he  has  acme  private  or  paitioalar  hu 
terest  to  be  subserved,  or  some  particular  right  to  be  pursued  or  protected  by  the  aid  oC 
this  process,  independent  of  that  which  he  holds  in  *v^tnmftn  with  the  pnhllo  atlaige. 
and  it  is  for  the  public  offlcers  exdusively  to  apply,  when  public  ifghta  are  to  be  aaW 
aerred."    attaigAeKT.  JtferehafitlViaori*  0>.,8B.  ft  Ad.  116. 

The  same  waa  held  in  People  ▼.  ReoentSt  ntpra,  disapproving  Peopls  v.  Ooflb 
«)nunty  of  PQte  ▼.  State,  but  admitting  that  a  different  rule  might  be  applied  If  the 
public  olBcer  were  abaent  or  reftaaed  without  good  cause  to  act 

The  cases  dted  in  support  of  the  doctrine  of  the  principal  case  folly  onotaln  lt»  and 
of  them  are  founded  on  PtoplsT.OoBins,  19  Wend.  56, 


Ebtsbb  y.  Biob. 

(47  Md.  908.) 

Mi0umeHoii^tor€itrttinmUtinmn$iher8M$, 

The  parties  were  dtisena  of  and  residenta  in  Marjiand.  A  debl  of  loai  tliMa 
(100  waa  dne  the  plaintiif  in  Maryland,  from  the  Baltimore  and  Ohio  Rail- 
road Oompan  J,  for  wages.  The  defendant,  haying  a  olaim  against  the  plain- 
tiff, was  pweecnting  an  attaohment  apon  that  debt  la  West  l^igWa.    ^f 
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the  law  of  Maryland,  such  debte  for  wagra  were  exempt  to  the  amoant  of 
$100.  Bdd,  that  the  plaintiff  was  entitled  to  an  injunction  restraining  the 
defendant  from  prosecuting  the  attachment  in  West  Virginia.* 

BILL  for  injanotion  to  restrain  the  appellee  from  the  farther 
proseoQtion^  in  Piedmont,  W.  Va.,  of  an  attachment,  by  which 
the  latter  sought  to  recoYer  from  appellant  the  sum  of  $31.25  due 
him  as  wages  in  Gnmberland,  Maryland,  by  the  Baltimore  and 
Ohio  Bailroad  Company.  The  parties  were,  at  the  date  of  the  issue 
of  the  attachment  in  West  Virginia,  citizens  and  residents  of  Alle- 
gany oonnty,  Maryland,  Keyser  being  an  employee  at  Gumberland 
in  the  rolling  mill  of  the  Baltimore  and  Oiiio  Baili*oad  Company, 
which  was  indebted  to  him  for  wages  and  hire,  and  on  no  other  ac- 
count, in  an  amount  less  than  $100,  payable  at  Cumberland.  The 
appellee  obtained  at  Piedmont,  West  Virginia,  a  writ  of  attach- 
ment and  procured  the  same  to  be  laid  in  the  hands  of  the  Balti- 
more and  Ohio  Bailroad  Company  as  garnishee,  at  Piedmont, 
for  the  purpose  of  securing  the  debt  due  him  by  the  appellant, 
amounting  to  $31.25,  contracted  subsequently  to  March  3d,  1874, 
the  date  of  the  passage  of  the  act  of  assembly  of  1874,  ch.  45, 
under  which  the  wages  or  hire  of  employees  are  in  certain  cases  held 
exempt  from  attachment  The  preliminary  injunction  was  dis- 
solved, and  plaintiff  appealed. 

Carroll  Sprigg^  Jos.  A.  Buchanan  and  John  JT,  Oowen,  for  appeU 

lant. 

B.  F.  M.  Hurley^  for  appellee.  A  court  of  equity  never  will, 
against  equity  and  good  conscience,  interpose  by  way  of  injunction 
to  disturb  a  citizen  in  his  effort  to  recover  money  honestly  due  him 
by  lawful  means  in  the  courts  of  another  State,  unless  the  justice 
of  that  court  can  be  impeached  by  facts,  or  on  grounds  of  which 
the  complainant  could  not  avail  himself  at  law  in  that  tribunal,  or 
when  required  to  do  so,  upon  principles  of  public  policy,  or  when 
there  is  an  equitable  question  to  be  decided  before  the  matter  can 
be  safely  disposed  of.     Cratg  v.  Ankeney,  4  Oill,  225. 

Citizens  of  the  seyeral  States  may  sue  in  the  courts  of  Maryland, 
and  such  right  is  guaranteed  under  the  first  clause  of  the  second 
section  of  article  IV  of  the  Constitution  of  the  United   States, 


*Veeune«flSeot,  JDncelv.  SteMeiMrmanCIDGa.M^tAm.  Bep^OSB;biifeooaipaie 
my. Pummm (Hm.fU^m Am. Hep.  411 

Vol.  XXVIII  -  67 


I 


450  MARYLAND, 


Kejser  v.  Rice. 


which  says  :  ''The  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  the  citizens  in  the  several  States ; " 
and  this  gives  the  right  to  the  citizens  of  Maryland  to  institute  and 
maintain  actions  of  any  kind  in  the  courts  of  other  States.  Ward 
J.  Slate  of  Md.y  12  Wall.  418;  Morgans.  NwiUe,U  Penn.St53  ;  4 
Wash.  0.  C.  Bep.  380 ;  Mead  v.  Merritt  di  Peck,  2  Pai.  402  ;  Peck 
;v.  Jenneesy  7  How.  624,  625. 

Bowie,  J.  The  second  section  of  the  fourth  article  of  the  Con- 
i9titution  of  the  United  States,  although  construed  in  several  cases, 
in  the  State  and  Federal  courts,  has  never  (until  very  recently)  as 
far  as  we  are  aware,  been  considered  a  restriction  on  the  legislatures 
of  the  several  States,  in  regard  to  contracts  between  their  own 
citizens,  or  the  remedies  proper  for  the  enforcement  of  those 
contracts. 

The  courts  have  been  extremely  cautious  in  defining  the  meaning 
of  a  clause  couched  in  such  general  terms.  Conner  v.  BUioit,  18 
How.  593.  In  the  recent  case  of  Ward  v.  The  State,  31  Md.  279 ; 
6.C.,  1  Am.  Bep.  50,  this  court  collected  and  cited  the  definitions 
ot  the  meaning  of  this  section,  from  various  cases.  In  Campbell 
y.  Morris,  3  H.  &  McH.  554,  it  was  said  to  mean  that  the  citizens 
of  all  the  States  shall  have  the  peculiar  advantage  of  acquiring  and 
holding  real  and  personal  property,  and  such  property  shall  be  pro- 
tected and  secured  by  the  laws  of  the  State  in  the  same  manner  as 
the  property  of  the  citizens  of  the  State  is  protected.  '^  It  means 
such  property  shall  not  be  liable  to  any  taxes  or  burdens  which  the 
property  of  the  citizen  is  not  subjected  to.  It  may  also  mean  that 
as  creditors,  they  shall  be  on  the  same  footing  with  the  State  cred- 
itor, in  the  payment  of  the  debts  of  the  deceased  debtor."  ''It 
secures  and  protects  personal  rights." 

In  Corfield  v.  CoryeUy  4  Wash.  0.  C.  Rep.  381,  Judge  Washikck 
TON  said,  it  included  the  right  of  a  citizen  of  one  State  to  pass 
through  or  reside  in  any  other  State  for  the  purpose  of  trade,  agri* 
culture,  professional  pursuits,  or  otherwise;  to  claim  the  benefit  of 
the  writ  of  habeas  corpus  ;  to  institute  and  maintain  actions  of  any 
kind  in  the  courts  of  the  State ;  to  take,  hold  and  dispose  of 
property  either  real  or  personal ;  and  an  exemption  from  higher 
taxes  or  impositions  than  are  paid  by  the  other  citizens  of  the  State. 
The  opinion  of  DAaoETT,  C.  J.,  in  Orandall  v.  I%e  State,  10  Conn . 
344,  IS  to  the  same  effect. 
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All  these  instances  imply  that  the  citizen  going  from  one  State 
to  another  shall  be  entitled  to  the  privileges  and  immunities  of  a 
citizen  in  the  State  to  which  he  goes^  but  they  do  not  absolve  him 
from  the  duties  and  obligations  of  a  citizen  to  the  State  to  which 
he  beloDgSy  and  from  which  he  went  As  long  as  a  citizen  belongs 
to  a  State,  he  owes  it  obedience,  and  as  between  States,  that  State 
in  which  he  is  domiciled  has  jurisdiction  over  his  person,  and  his 
personal  relations  to  other  citizens  of  the  State. 

Jurisdiction  in  equity  does  not  depend  upon  the  ''  situs  r^t,"  or 
the  residence  or  non -residence  of  the  defendant.  Where  property 
in  controversy  is  within  the  limits  of  the  State,  and  the  claimant 
resides  abroad,  the  Court  of  Chancery  has  undeniable  jurisdiction. 
Carroll  v.  LeSy  3  O.  &  J.  504.  Where  the  defendant  is  within  the 
State,  and  the  land  or  other  property  in  contest  is  beyond  its  limits, 
although  the  proceeding  is  'Un  reiUy**  there  is  not  a  want  of  juris- 
diction ;  to  enforce  a  decree  in  a  case  of  this  kind  the  proceedings 
may  be  **  in  personam/^  as  well  as  by  injunction,  to  recover  the  pos- 
session of  the  thing  disputed.  Id.;  see,  also.  While  v.  White,  7  G. 
ft  J.  ^8  ;  Stansbury  v.  FringeVy  11  O.  ft  J.  149  ;  Binney's  ease,  2 
Bland,  99;  Buchanan  v.  Larman,  3  Gill,  51,  81,  82. 

Such  being  the  general  authority  of  courts  of  equity  over  per- 
sons and  things  residing  or  situate  within  the  limits  of  the  State,  it 
necessarily  follows,  that  as  to  that  species  of  property  which  has 
no  *'  habitat,''  but  follows  the  person,  such  as  debts  or  choses  in  ac* 
tion^  jurisdiction  as  to  the  person  must  include  jurisdiction  as  to 
the  thing. 

Thus  the  chose  m  action  following  the  person  of  the  creditor,  the 
]aw  of  his  domicile  regulates  the  disposition  of  the  debt  due  him. 
If  he  dies,  his  will,  executed  according  to  the  laws  of  the  State  in 
which  he  died,  determines  the  disposition  of  the  debt  due  him ;  or 
if  intestate,  the  distribution  follows  the  law  of  succession  prevail- 
ing in  the  State  of  his  domicile.  His  assignment  (if  living)  car- 
ries the  debt  to  the  assignee,  unless  the  same  has  been  previously 
garnisheed.  So  in  case  of  insolvency,  the  trustee  of  the  creditor 
becomes  by  operation  of  law  the  assignee  of  the  debt,  and  as  be- 
tween citizens  of  the  same  State,  the  creditors  of  the  insolvent  are 
concluded  by  the  discharge  of  the  insolvent  court. 

The  almost  universal  exercise  of  this' power,  by  the  several  States, 
^ce  the  adoption  of  the  Federal  Constitution,  in  the  form  of 
Exemption   Laws,    and  other  similar  legislation,    sanctions,  by 
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common  oonsentiite  harmony  with  the  OonBtitution  of  the  United 
States. 

The  44th  section  of  the  third  article  of  the  Oonstitntion  of 
Maryland  (1867)  declares  ''  Laws  shall  be  passed  by  the  general 
assembly,  to  protect  from  execution  a  reasonable  amount  of  the 
property  of  the  debtor,  not  exceeding  in  valne  the  sum  of  five 
hundred  dollars.''  In  the  Code  of  ^*  Public  Oeneral  Laws,"  art  10, 
§  36,  title  Attachments,  it  was  enacted  that  no  attachment  should 
lie  against  the  wages  or  hire  of  any  laborer  or  employee,  not 
actually  due  at  the  time  of  the  attachment,  "  and  the  sum  of  ten 
dollars  of  such  wages  or  salary  should  be  exempt  from  attachment 
on  warrant  or  on  judgment.  The  act  of  1874,  ch.  46,  is  but  an 
assertion  of  the  same  power,  in  promotion  of  the  same  policy.  By 
this  latter  act,  the  d6th  section  of  article  10  of  the  Code  is  repealed, 
and  in  its  place,  is  the  amendment  extending  the  exemption  to 
one  hundred  dollars. 

From  considerations  of  public  conyenience,  the  courts  have  long 
since  decided,  that  attachments  would  not  lie  against  the  salaries 
of  public  or  municipal  oflScers,  and  the  same  principles,  enlarged, 
have  determined  the  legislature  to  exempt  the  wages  of  employees 
of  private  persons  and  corporations. 

The  power  of  the  State  to  compel  its  citizens  to  respect  its  laws, 
even  beyond  its  own  territorial  limits,  is  supported,  we  think,  by  a 
great  preponderance  of  precedent  and  authority.  The  Supreme 
Judicial  Court  of  Massachusetts,  in  the  case  of  Dehon  and  otk&rs  r. 
Foster  and  others,  4  Allen,  545,  in  a  very  learned  and  lucid  opinion 
by  BiOBLOw,  C.  J.,  considered  this  subject  in  all  its  bearings  and 
declared  the  doctrine  to  be  clear  and  indisputable,  that  a  court  of 
chancery,  upon  a  proper  case  being  made,  had  authority  to  restrain 
persons  within  its  jurisdiction  from  prosecuting  suits  either  in 
courts  of  this  State  or  of  other  States  or  foreign  countries.  This 
jurisdiction,  it  aflSrmed,  was  not  founded  upon  any  right  to  interfere 
with  or  control  the  proceedings  of  other  tribunals  in  other  States, 
but  on  the  clear  authority  vested  in  courts  of  equity  over  persons 
within  their  jurisdiction  and  amenable  to  process  to  restrain  them 
from  doing  acts  which  will  work  wrong  and  injury  to  others,  and 
are  contrary  to  equity  and  good  conscience.  In  that  case,  cer- 
tain creditors  of  an  insolvent  firm  in  Boston,  being  citisens  of  Mas- 
sachusetts, and  having  reason  to  believe  that  prooeedings  were 
about  to  be  instituted  against  the  firm,  to  avoid  the  operation  of 
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the  insolvent  laws,  caused  a  debt  due  the  insolvents  in  Philadelphia 
to  be  attached.  These  proceedings  were  held  to  be  against  equity 
and  good  conscience,  and  the  attaching  creditors  were  held  liable 
to  be  restrained  by  injunction.  The  exercise  of  this  jurisdiction 
was  said  to  be  sanctioned  by  precedents  in  England.  In  the  case 
of  Mcintosh  T.  Ogilvie,  4  T.  R  193,  and  3  Swanst.  365  n,  this  pre- 
cise point  was  adjudicated.  In  that  case  the  plaintiff  was  assignee 
of  the  bankrupt ;  the  defendant,  a  creditor,  who  before  the  bank- 
ruptcy went  into  Scotland  and  made  arrestments  of  debts  due  the 
bankrupt  there.  Lord  Hardwigke,  in  giving  judgment,  said  it 
was  like  a  foreign  attachment,  by  which  this  court  will  not  suffer 
a  creditor  to  gain  a  priority.  The  jurisdiction  was  exercised,  and 
injunction  issued  in  that  case  on  the  ground  that  it  was  against 
equity,  for  a  creditor  to  evade  the  laws  of  his  own  country  and 
thereby  obtain  a  preference  to  the  injury  of  other  creditors. 

In  the  late  case  of  Snook  y.  Sndzer,  the  Supreme  Court  of  Ohio 
enforced  these  principles,  by  enjoining  a  creditor,  a  citizen  of  Ohio, 
from  proceeding  in  an  action  on  Western  Virginia  to  subject  the 
earnings  of  an  employee  of  the  Baltimore  &  Ohio  R  R  Co.,  also  a 
citizen  of  Ohio,  to  attachment  against  said  corporation,  contrary 
to  the  exemption  laws  of  Ohio.  The  court  referred  to  Engel  y. 
Scheuerman,  40  Oa.  206  ;  s.  c,  2  Am.  Rep.  673 ;  Dehon  y.  Foster^ 
4  Allen,  545  ;  Vail  y.  Knapp^  49  Barb.  299,  as  deoisiye  of  the 
question* 

The  cases  cited  and  relied  on  by  the  appellee  do  not  conflict 
with  the  authorities  maintaining  the  power  of  the  State  to  compel 
its  citizens  to  obserye  the  laws  of  the  State  wherein  they  reside. 

The  case  of  Ward  y.  The  State,  12  Wall.  418,  decides  that  a 
State  cannot  enact  laws  imposing  heayier  taxes  or  licenses  upon  non- 
resident traders  than  on  resident  traders.  In  reaching  this  con- 
clusion, the  Supreme  Court  decided  such  laws  yiolated  art.  1,  §  8, 
of  the  Constitution  of  the  IT.  S.,  declaring  *^  Congress  shall  haye 
power  to  regulate  commerce  among  the  seyeral  States,''  and  art. 
4,  §  2,  '^  the  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  the  several  States." 

Referring  to  the  last  clause  of  the  Constitution,  the  judge,  whilst 
declining  to  define  the  words  ''  privileges  and  immunities,"  said, 
beyond  doubt  they  among  rights  included  the  right  '^  to  maintain 
action  in  the  courts  of  the  State,  and  to  be  exempt  from  higher 
taxes  or  excises  than  are  imposed  by  the  State  on  its  own  citizens." 


454  MARYLAND, 


KeyBer  t.  Rloe. 


It  is  not  intimated  anywhere  that  this^neral  guaranty  of  privi- 
leges and  immunities  to  non-residents,  designed  as  a  protection 
against  discrimination  in  favor  of  residents,  is  to  operate  as  a  limi- 
tation upon  the  inherent  authority  of  the  respective  States  over 
their  own  citizens.  The  questions  are  entirely  distinct.  The  case 
of  Morgan,  v.  NeviUe^  74  Penn.  St.  63,  is  not,  we  think,  a  decision 
upon  the  point  in  question.  In  that  case,  judgment  of  condemn:i- 
tion-  had  been  obtained  in  this  State,  against  the  defendant  as 
garnishee  of  Neville,  by  one  Shannon,  on  an  attachment  issued  by 
a  justice  of  the  peace  of  Alleghany  county  and  served  on  Morgan, 
in  Maryland,  and  judgment  entered  by  default,  and  afterward 
satisfied  by  Morgan.  The  proceedings  in  Maryland  were  final  and 
concluded,  not  in  fieri.  All  the  parties  were  citizens  of  Pennsyl- 
vania. Neville  then  instituted  suit  against  Morgan,  who  pleaded 
the  judgment  on  the  attachment  satisfaction  thereof  in  bar.  The 
Supreme  Court  of  Pennsylvania,  assuming  the  proceeding  in  at- 
tachment was  bona  fide^  and  not  intended  to  evade  the  Pennsyl- 
vania statute,  held  the  judgment  and  payment  were  good  plea  in 
bar.  Tn  the  course  of  their  opinion,  the  learned  judge  who  deliv- 
ered the  opinion  referred  to  the  2d  section  of  the  4th  article  of  the 
Constitution,  as  giving  the  attaching  creditor  the  right  to  institute 
proceedings  in  Maryland,  but  he  never  touched  the  question, 
whether,  if  the  case  of  attachment  had  been  pending,  the  Court  of 
Chancery  could  not  have  restrained  a  citizen  of  Pennsylvania  from 
violating  a  law  of  the  State  of  his  domicile,  protecting  the  wages  of 
its  citizens.  The  general  doctrine  of  the  personal  rights  of  a  non- 
resident in  the  courts  of  the  State  in  which  he  was  abiding  were 
asserted.  The  idea  of  evading  the  law  of  the  State  of  which  he 
was  a  citizen  was  negatived.  We  think  the  intention  to  evade  ia 
necessarily  presumed,  when  the  act  is  persisted  in  after  knowl- 
edge, and  still  inchoate^  against  the  protestation  of  the  complain- 
ant and  the  process  of  the  court 

national  creatures  must  be  presumed  to  intend  the  necessary 
and  inevitable  consequences  of  their  deliberate  acts.  For  these 
reasons,  we  dissent  from  the  conclusion  of  the  learned  jodge  below, 
and  reverse  the  order  appealed  from  and  renumd  the  oanse.  that  aa 
injunction  may  be  granted. 

BoBiHSOH,  J.,  dissented. 

Orikr  reversed  and  eaium 
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(47  Md.  217.) 

JmriMeHon'^SUtU  wwrU  in  acUtnu  againtt  NaiUmtU  banki  to  recat&r 

fM  ifUsrett. 

Slate  coarts  have  jarisdiction  of  actions  against  National  banks  to  recover 
doable  the  amount  of  usuriooa  interest  exacted  upon  loans  by  such  bankti 
{See  note,  p,  4ed.) 


D 


EBT.    The  opinion  sufficiently  states  the  case.     The  defend- 
ant had  judgment  on  demurrer. 


Charles  MarshaU,  for  appellant. 

Oeo.  Hawkins  Wittiams  and  Arthur  W.  Maehen,  for  appellee. 

Alybt^  J.  [Omitting  some  minor  matters.]  The  next  quea* 
tion  to  be  considered  is  that  raised  by  the  demurrer  to  the  appel« 
lant's  amended  declaration;  and  that  is^  whether  this  action  can 
be  sustained  in  the  courts  of  this  State^  the  action  being  founded 
on  a  statute  of  the  United  States? 

The  action  is  one  of  debt,  brought  by  the  appellant  against  th« 
appellee,  under  the  30th  section  of  the  National  Banking  Act,  ap* 
proved  June  3d,  1864,  to  recover  double  the  amount  of  interest 
unlawfully  taken  by  the  appellee.  In  the  section  referred  to^ 
it  is  provided  that  the  knowingly  taking,  receiving,  reserving  ot 
charging  a  rate  of  interest  greater  than  the  rate  fixed  by  the  pre? 
vious  part  of  the  section,  '*  shall  be  held  and  adjudged  a  forfeiture 
of  the  entire  interest  which  the  note,  bill  or  other  evidence  of  debt 
carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.  And 
in  case  a  greater  rate  of  interest  has  been  paid,  the  person  or  per- 
sons  paying  the  same,  or  their  legal  representatives,  may  recover 
back,  in  an  action  of  debt,  twice  the  amount  of  the  interest  thus 
paid  from  the  association  taking  or  receiving  the  same;  provided 
that  such  action  is  commenced  within  two  years  from  the  time 
the  usurious  transaction  occurred."  The  recited  provision  consti* 
tntes  section  5198  of  the  Revised  Statutes,  IT.  S.,  page  1012,  which 
went  into  operation  on  the   22d  of  June,  1874.    The  oansesof 
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action  set  forth  in  the  declaration  arose  in  the  year  1873;  and  the 
suit  was  brought  as  of  July  25th,  1874 

The  57th  section  of  the  Banking  Act,  under  which  the  appellee 
was  organized,  and  which  was  in  force  at  the  time  of  the  transac- 
tions out  of  which  the  causes  of  action  arose,  provided  ^'  that  suits, 
actions  and  proceedings,  against  any  association  under  this  act, 
may  be  had  in  any  circuit,  district,  or  territorial  court  of  the 
United  States,  held  within  the  district  in  which  such  association 
may  be  established  ;  or  in  any  State,  county,  or  municipal  court, 
ifi  the  county  or  city  in  which  said  association  is  locat^,  having 
jurisdiction  in  similar  cases,'^  This  provision  of  the  act  of  1864 
was  omitted  in  the  Bevised  Statutes ;  but  in  that  revision,  by  aec- 
tbn  5597,  It  is  provided,  that  ^'the  repeal  of  the  several  acts  em- 
braced in  said  revision  shall  not  affect  any  act  done,  or  any  right 
accming  or  accrued,  or  any  suit  or  proceeding  had  or  commenced 
in  any  civil  cause  before  said  repeal,  but  all  rights  and  liabilities 
under  said  acts  shall  continue  and  may  be  enforced  in  the  same 
manner  as  if  said  repeal  had  not  been  made!*  And  in  the  next  suc- 
ceeding section,  5598,  it  is  further  provided,  that  ^  All  offenses  com- 
mitted, and  all  penalties  or  forfeitures  incurred  under  any  statute 
embraced  in  said  revision  prior  to  said  repeal,  may  be  presented 
and  punished  in  the  same  manner  and  with  the  same  effect,  as  if 
said  i*epeal  had  not  been' made.''  This  latter  section,  manifestly, 
has  reference  to  public  prosecutions  alone. 

In  this  case,  the  cause  of  action  is  a  forfeiture,  a  penalty  of  a 
civil  nature,  for  the  exacting  and  taking  of  usurious  interest  upon 
n^oney  loaned;  and  the  remedy  given  by  the  statute  is  by  private 
civil  action  of  debt  to  the  party  grieved.  The  government  or  the 
public  is  not  concerned  with  it.  It  is,  therefore,  a  private  right 
pursued  by  a  private  civil  action.  And  it  has  been  decided  that  the 
section  of  the  statute  upon  which  the  action  is  founded  is  remedial 
as  well  as  penal,  and  is  to  be  liberally  construed  to  effect  the  object 
which  Congress  had  in  view  in  enacting  it  Farmenf  Nat.  Bankr. 
Vearing,  91  U.  S.  29,  35. 

This  is  not  unlike,  in  principle,  the  case  of  debt  brought  by  a 
landlord  against  his  tenant  for  double  value  for  not  quitting  in 
pursuance  of  notice  given,  under  statute  4  G^o.  2,  ch.  28.  In 
such  case,  because  the  penalty  or  forfeiture  prescribed  by  the  act 
is  made  to  accrue  to  the  party  grieved,  and  to  be  reoovarad  by  pri* 
vate  action  of  debt,  the  courts  have  taken  a  distinotioii    between 
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«ach  penalty  and  a  penalty  prescribed  as  criminal  punishment,  and 
hold  the  statute  to  be  remedial.  Wilkinson  y.  CoUey,  5  Burr.  2694 ; 
Lake  v.  Smithy  4  Bos.  &  Pul.  174.  In  the  last  case  referred  to, 
being  an  action  of  debt  on  the  statute.  Heath,  J.,  said:  '^The 
double  value  has  been  called  a  penalty,  and  it  is  so  in  some  degree, 
but  the  law  is  also  a  remedial  law."  And  Bookb,  J.,  observed:  *^  The 
act  indeed  does  give  a  penalty,  but  it  is  to  the  party  grieved;  and 
this  is  a  distinction  which  has  often  been  taken  between  remedial 
and  penal  laws. " 

The  action  of  debt  is  an  ordinary  common-law  remedy;  and  it 
lies  in  the  courts  of  this  State,  having  general  common-law  juris- 
diction, as  the  court  in  which  this  action  was  instituted,  on  stat- 
\  utes  at  the  suit  of  the  party  grieved,  either  where  it  is  expressly 

given  to  such  party,  as  by  the  statute  under  consideration,   or 
nrherea  statute  prohibits  the  doing  an  act  under  a  penalty  or 
I  forfeiture  to  be  paid  to  the  party  grieved,  and  there  is  no  specific 

mode  of  recovery  prescribed.  This  is  the  well-established  doctrine 
ill  England;  1  Chitty's  PI.  112,  and  authorities  there  cited;  and  it 
is  the  law  here.  There  is,  therefore,  no  question  but  that  the  court 
below  has  jurisdiction  in  similar  cases  to  that  provided  for  by  the 
statute  under  which  this  action  was  brought. 

But  it  is  contended,  that  notwithstanding  the  comprehensive 
and  explicit  terms  employed  in  section  57  of  the  act  of  1864,  ch. 
106,  giving  the  right  to  sue  in  the  State  courts,  inasmuch  as  the 
cause  of  action  is  a  penalty  or  forfeiture,  the  remedy  can  only  be 
sought  in  the  Federal  tribunals.  It  is  contended,  1st,  that  the 
language  of  the  57th  section  should  be  construed  with  reference 
and  in  subjection  to  the  pre-existing  law,  and  that  by  the  pre-exist- 
ing law  the  jurisdiction  of  the  State  tribunals,  in  such  cases  as  the 
present,  was  excluded  by  express  provision  of  the  statute;  2d,  if 
such  construction  be  not  acTopted,  then  that  the  savings  in  the 
Revised  Statutes  do  not  embrace  the  right  to  sue  in  a  State  court 
in  a  case  like  the  present ;  and  3d,  that  though  the  statute  may 
confer  the  right.  Congress  has  no  constitutional  power  to  give  the 
State  courts  cognizance  of  penal  actions,  and  those  courts  should 
refuse  to  take  such  cognizance. 

The  argument  in  reference  to  the  first  proposition,  that  is,  on  the 

construction  of  the  57th  section  of  the  National  Banking  Act,  ia 

founded  upon  the  9th  section  of  the  Judiciary  Act  of  1789, 1  Stat 

76,  wherein  the  jurisdiction  of  the  District  Oourts  of  the  United 
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States  is  defined.  In  that  section  of  the  Judiciary  Act,  it  was 
declared  that  the  District  Courts  should  have,  exclusively  of  the 
courts  of  the  several  States,  cognizance  of  all  crimes  and  offenses 
that  were  cognizable  under  the  laws  of  the  United  States,  com- 
mitted within  their  respective  districts,  etc. ;  and  among  other 
subjects  of  jurisdiction,  it  was  declared  that  such  District  Courts 
should  *^  have  exclusive  original  cognizance  of  all  seizures  on  land, 
or  other  waters  than  as  aforesaid  made,  and  of  all  suits  for  penal* 
ties  and  forfeitures  incurred  under  the  laws  of  the  United  States.'^ 
This  latter  provision,  in  regard  to  penalties  and  forfeitures,  has  been 
inserted  in  the  Revised  Statutes  in  section  711,  in  defining  the 
jurisdiction  of  the  United  States  courts  that  is  exclusive  of  the 
courts  of  the  several  States. 

Now,  looking  at  the  broad,  unqualified  language  employed  in 
section  57  of  the  act  of  1864,  there  would  seem  to  be  no  doubt  but 
that  it  was  the  design  of  Congress  that  the  State  courts  should 
take  cognizance  of  actions  like  the  present,  as  well  as  all  other 
civil  actions  against  banking  associations ;  and  that  if  it  had  been 
the  design  to  exclude  the  State  courts  in  such  cases,  appropriate 
terms  would  have  been  employed  to  express  the  intention,  as  in 
other  acts  of  Congress  when  conferring  jurisdiction.  And  thon^ 
the  particular  provision  has  been  omitted  from  the  Revised  Statutes, 
yet  the  saving,  by  section  6597,  is  ample  to  continue  the  jurisdiction 
in  the  State  courts,  as  to  all  transactions  occurring  before  the  Re- 
vised Statutes  were  adopted.  It  is  expressly  provided,  that  all  rights 
and  liabilities  under  said  act  shall  continue,  and  may  be  enforced 
in  the  smne  manner  as  if  said  repeal  had  not  been  made. 

But  if  it  was  conceded  that  such  construction  is  erroneous,  then 
the  question  would  arise,  what  is  the  proper  construction  of  that 
provision  in  the  Revised  Statutes,  in  reference  to  the  exclusive 
jurisdiction  of  the  Federal  courts  of* all  suits  for  penalties  and 
forfeitures,  which  was  taken  from  the  Judiciary  Act  of  1789?  And 
in  answer  to  this  question,  it  would  seem  to  require  no  strained 
construction  to  warrant  the  conclusion  that  that  provision  of  the 
statute  has  no  application  to  this  case  whatever ;  that  it  has  refer- 
ence to,  and  contemplates  only,  those  penalties  and  forfeituiea  of  a 
public  nature,  which  may  be  sued  for  by  the  government,  or  soom 
person  in  its  behalf.  And  this  construction  is  strongly  enforced 
by  several  provisions  to  be  found  in  the  Revised  Statutes  ;  such  as 
that  which  requires  the  district  attorneys  to  furnish  statements  of 
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ftll  suits  instituted  by  them  for  the  recovery  of  any  fines,  penalties 
or  forfeitares.  §  772.  There  is  great  reason  for  confining  suits  of 
that  character  to  the  Federal  jurisdiction,  but  none,  it  would  seem» 
for  excluding  the  State  jurisdiction  in  a  case  like  the  present,  where 
the  right  is  private,  and  is  being  pursued  by  a  private  civil  action 
by  the  party  grieved. 

Having  shown  that  there  is  nothing  in  the  statutes  of  the  United 
States  to  exclude  the  State  jurisdiction  in  a  case  like  the  present^ 
the  question  is,  1st,  Whether,  in  the  absence  of  express  terms  con- 
ferring jurisdiction  on  the  State  courts,  those  courts  have  jurisdic- 
tion to  enforce  a  right  under  a  statute  of  the  United  States,  in  a 
case  of  the  character  now  under  consideration  P  and  if  not,  Sd, 
Whether  Oongress  can,  rightfully,  by  express  terms,  confer  such 
jurisdiction? 

The  position  and  argument  of  the  appellee,  if  sustained,  would 
result  in  both  these  questions  being  resolved  in  the  negative.  It, 
however,  either  be  resolved  in  the  affirmative,  the  judgment  appealed 
from  must  be  reversed. 

The  question  of  the  concurrent  jurisdiction  of  the  State  courts 
with  those  of  the  United  States  has  been  the  subject  of  a  good  deal 
of  discussion  both  by  statesmen  and  the  courts  of  the  country.  It 
was  one  of  the  objections  urged  against  the  adoption  of  the  Federal 
Oonstitution,  that  it  would  detract  from  and  materially  impair  the 
existing  jurisdictions  of  the  State  courts.  This  objection  was  an- 
swered by  Mr.  Hamilton,  in  the  82d  number  of  the  Federalist,  in 
which  he  maintained  that  the  Congress  of  the  Union,  in  the  course 
of  legislation  upon  the  objects  intrusted  to  their  direction,  might  or 
might  not  commit  the  decision  of  causes  arising  upon  the  regula- 
tion of  any  particular  subject  to  the  Federal  courts  solely,  but  that, 
in  every  case  in  which  the  State  courts  are  not  expressely  excluded 
by  the  statutes,  they  would  of  course  take  cognizance  of  the  causes 
to  which  those  acts  might  give  origin.  This  he  inferred  from  the 
nature  of  judiciary  power,  and  from  the  general  genius  of  the  sys- 
tenL  And  Chancellor  Kent,  taking  the  same  view  of  the  subject, 
and  after  a  f  nil  review  of  the  course  of  decisions,  State  and  Federal, 
down  to  the  time  he  wrote,  concludes  that  m  jndicial  matters  the 
concurrent  jurisdiction  of  the  State  tribunals  depends  altogether 
npon  the  pleasure  of  Oongress,  and  may  be  revoked  and  extin- 
guished whenever  they  think  proper,  in  every  case  in  which  the 
subject-matter  can  constitntiooally  be  made  cognizable  in  the  Fed- 
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eral  courts ;  and  that  withoat  an  express  provision  to  the  contrary 
the  State  courts  will  retain  a  concurrent  jurisdiction,  in  all  cases 
where  they  had  jurisdiction  originally  over  the  subject-matter.  1 
Keni's  Com.  396,400. 

The  reasoning  of  the  two  distinguished  writers  just  mentioned 
has  remained  without  successful  refutation ;  and  without  re-state- 
ment of  their  arguments,  or  an  attempt  to  review  the  decisions 
nf)ou  the  subject,  it  is  suflScient  to  refer  to  the  recent  case  in  the 
Supreme  Court  of  the  United  States,  which  would  seem  to  con- 
clude the  very  question  now  under  consideration. 

The  case  to  which  wo  refer  is  that  of  Claflin  v.  Houtteman,  Aa- 
signee^  93  U.  S.  130.  In  that  case,  the  action  was  brought  in  a 
State  court  by  an  assignee  in  bankruptcy,  to  recover  against  the 
defendant  an  amount  of  money  which  the  latter  had  collected  on  a 
judgment  recovered  against  the  bankrupt  within  four  months  be- 
fore the  commencement  of  the  proceeding  in  bankruptcy.  The 
defense  taken  was,  that  inasmuch  as  the  assignee  was  a  creature  of 
an  act  of  Congress,  and  derived  all  his  rights  and  powers  from  the 
Bankrupt  Act,  and  the  right  to  recover  was  exclusively  referable 
to  that  statute,  the  action  could  not  be  sustained  in  a  State  court, 
but  should  have  been  brought  in  a  court  of  the  United  States.  This 
was  the  only  question  considered  by  the  court ;  and  the  opinion 
was  unanimous  that  the  State  court  had  complete  cognizance  of 
the  action. 

It  was  there  held,  that  inasmuch  as  the  Bankrupt  Act  gave  no 
exclusive  jurisdiction  to  the  courts  of  the  United  States,  the  assignee 
might  well  maintain  a  suit  in  the  State  court  to  recover  the  assetB  of 
the  bankrupt ;  and  further,  that  the  statutes  of  the  United  States, 
made  in  pursuance  of  the  Constitution,  are  as  much  the  law  of  the 
land  in  the  States  as  the  statutes  of  the  States  can  be ;  and  although 
exclusive  jurisdiction  for  their  enforcement  may  be  given  to  the 
Federal  courts,  yet  where  it  is  not  given,  either  expressly  or  by 
necessary  implication,  the  State  courts,  having  competent  juris- 
diction in  other  respects,  may  be  resorted  to  for  the  enforcement  of 
rights  under  such  statutes. 

The  whole  subject  is  well  reasoned  in  the  opinion,  and  the  decis* 
ions  reviewed;  and  the  court  very  justly  observe  that  when  the 
structure  and  true  relations  of  the  Federal  and  State  governments  are 
oonsidered,  there  is  really  no  foundation  for  excluding  the  State 
courts  from  the  exercise  of  such  jurisdiction.    In  disonasiog  the 
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relation  of  the  two  goyernments^  and  the  operation  of  the  laws  of 
the  Union,  the  court  say: 

'*  The  laws  of  the  United  States  are  laws  in  the  seyeral  States  and 
just  as  much  binding  on  the  citizens  and  courts  thereof  as  the  State 
laws  are.  The  United  States  is  not  a  foreign  soyereigntj  as 
regards  the  seyeral  States,  bat  is  a  concurrent,  and  within  its 
jurisdiction,  paramount  soyereignty.  Eyerj  citizen  of  a  State  is  a 
subject  of  two  distinct  soyereignties,  haying  concurrent  jurisdiction 
in  the  State  —  concurrent  as  to  place  and  persons,  though  distinct 
as  to  subject-matter.  Legal  or  eq  nitable  rights,  acquired  under  either 
system  of  laws,  may  be  enforced  in  any  court  of  either  soyereignty 
competent  to  hear  and  determine  such  kind  of  rights  and  noik 
restrained  by  its  Constitution  in  the  exercise  of  such  jurisdiction. 
Thus,  a  legal  or  equitable  right  acquired  under  State  laws  may  be 
prosecuted  in  the  State  courts,  and  also,  if  the  parties  reside  in 
different  States,  in  the  Federal  courts.  So  rights,  whether  legal  or 
equitable,  acquired  under  the  laws  of  the  United  States  may  be 
prosecuted  in  the  United  States  courts,  or  in  the  State  courts  com* 
potent  to  decide  rights  of  the  like  character  and  class  ;  subject,  how- 
eyer,  to  this  qualification,  that  where  a  right  arises  under  the  law 
of  the  United  States,  Congress  may,  if  it  see  fit,  giye  to  the  Federal 
courts  exclnsiye  jurisdiction." 

And  again,  in  pursuing  the  argument,  it  is  said:  ''This  juris- 
diction is  sometimes  exclnsiye  by  express  enactment  and  sometimes 
by  implication.  If  an  act  of  Congress  giyes  a  penalty  to  a  party 
aggrieyed,  without  specifying  a  remedy  for  its  enforcement,  there  is 
no  reason  why  it  should  not  be  enforced,  if  not  proyided  otherwise 
by  some  act  of  Congress,  by  apropec  action  in  a  State  court  The 
fact  that  a  State  court  deriyes  its  existence  and  functions  from  the 
State  laws  is  no  reason  why  it  should  not  afford  relief ;  because  it  is 
subject  also  to  the  laws  of  the  United  States,  and  is  just  as  much 
bound  to  recognize  these  as  operatiye  within  the  State  as  it  is  to  re- 
cognize the  State  laws.  The  two  together  form  one  system  of  juris- 
prudence, wliich  constitutes  the  law  of  the  land  for  the  State;  and  the 
coarts  of  the  two  jurisdictions  are  not  foreign  to  each  other,  nor  to 
be  treated  by  each  other  as  such,  but  as  courts  of  the  same  country, 
having  jurisdiction  partly  different  and  partly  concurrent." 

That  case  leaves  nothing  to  be  said  as  to  either  aspect  of  the  ques- 
tions here  inyoWed;  and  therefore,  whether  the  right  to  maintain 
this  action  be  placed  upon  the  express  terms  of  the  statute  giving 
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cognizance  to  the  State  coartsy  or  simply  npon  the  non-ezclnrion 
of  State  jurisdiction^  in  either  case  the  action  is  maintainable.  And 
that  the  canse  of  action  is  a  penalty,  to  be  recovered  in  a  civil 
action  of  debt  by  the  party  grieved,  constitntes  no  objection  to  the 
State  courts  taking  cognizance  of  it,  and  enforcing  the  right 

The  case  of  the  First  National  Bank  of  Plymouth  v.  Prtce,  33 
Md.  487;  s.  c.>  3  Am.  Bep.  204,  has  no  similitude  to  the  present,  ez> 
cept  in  that  case  the  action  was  to  enforce  a  liability  in  the  natnre 
of  a  penalty.  There  the  penalty  was  given  by  a  statute  of  Pennsyl- 
vania, and  the  decision  proceeded  upon  the  principle,  that  as  the 
law  had  no  extra-territorial  operation,  the  courts  of  one  State  will  not 
enforce  penalties  imposed  by  the  laws  of  another.  But  as  has  been 
clearly  shown,  no  such  reason  or  principle  applies  as  to  the  law4  of 
the  United  States,  when  sought  to  be  enforced  in  the  courts  of  the 
several  States.  The  Constitution  and  the  laws  of  the  Union  are  the 
supreme  law  of  the  land,  and  arc  as  much  a  part  of  the  law  of  each 
State,  and  as  binding  upon  its  courts  and  people,  as  its  own  local 
Constitution  and  laws. 

From  what  has  been  said  it  follows  that  the  demurrer,  so  far  as 
it  is  grounded  upon  the  want  of  right  or  power  in  the  court  to  take 
cognizance  of  the  case,  must  be  overruled. 

There  are  certain  other  objections  raised  under  the  demurrer  to 
the  amended  declaration,  of  a  purely  technical  character ;  bat 
these  objections  appear  to  bo  without  any  substantial  foundation, 
and  therefore  may  be  dismissed  without  comment 

For  the  reasons  assigned,  the  judgment  of  the  court  below  must 
be  reversed,  and  the  demurrer  overruled,  and  cause  remanded  to 
be  proceeded  with  in  regular  qourse.  Bowib,  J.,  delivered  a  conear* 
ring  opinion. 

Miller,  J.,  dissented. 

Judgmetit  reversed,  and  cause  remanded, 

Hon  BT  TH«  RBPOBTB&.— ^ee  Dow  ▼.  IrcuburffiiNatUmal  Bank  cf  OrlMnc,  poit.  Tte 
doctrine  of  the  principal  ease  is  laid  down  in  Hade  ▼.  MeVay,  <1  Ohio  BL  881.  Tba  ooot 
In  that  case  say  : 

**  The  rights  of  the  parties  becameflzedbeiforo  theapproral  of  the  Uevfaed  Statefeesof  tbm 
United  States ;  and  in  so  far  as  the  case  is  affected  by  the  National  Banking  Act*  tt  Is  gov- 
erned by  the  act  of  1864. 

'*Section  80  of  that  act^  among  other  things,  proTlded  chat  the  banMng  aasociatiopnilgiii 
take  and  reserre,  on  any  loan  or  discount  made,  «  •  •  interest  at  the  raia 
allowed  by  the  laws  of  the  State  where  the  bank  was  located,  and  that  the  knowhigly  tak- 
ing, reoeiTlng,  maerTing,  or  charging  a  rate  of  interest  greater  than  aforesaid,  shall  be  hsM 
and  adjudged  a  forfeiture  of  theentire  interest  which  the note»  faOl,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.  In  case  a  greater  rata 
of  intamt  has  been  paid,  the  petaon  or  pecsona  paying  the  same,  or  tfasir  1 
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Mtm,  maj  reoorer  beck,  in  any  action  of  debt,  twice  the  amount  of  the  interest  thus  paid, 
trom  the  aasodatlon  taking  or  receiving  the  same ;  provided  such  action  is  oommenoed 
within  two  years  from  the  time  the  usurious  transaction  occurred.  * 

'The  position  of  the  plaintiff  Is,  that  the  liability  created  by  the  provisions  of  this  section 
striotlj  penal,  and  that  an  action  to  enforce  it  is  cognisable  only  in  the  courts  of  the 
United  States.  This  claim  is  founded  on  the  provisions  of  the  act  of  Congress  of  1789  (1 
Statutes  at  Lar^e,  70, 1 0  ;  see  U.  S.  R.8.,  1 711),  which  declares  that  the  jurisdiction  vested 
In  the  courts  of  the  United  States,  in  suits  for  penalties  and  forfeitures  incurred  under  the 
laws  of  the  United  States,  shall  be  exclusive  of  the  courts  of  the  several  States. 

'*  If  the  question  of  Jurisdiction  depended  for  its  solution  on  this  provision  alone,  the  posi- 
tion contended  for  would  seem  to  be  well  founded.  But  since  its  enactment,  Congress  has, 
in  many  instances,  professed  1q  direct  terms  to  Invest  State  tribunals  with  power  to  en- 
force penalties  incurred  exclusively  in  the  violation  of  the  laws  of  the  United  States. 
CUiifUn  y.  Hotweman,  88  U.  S.180.  By  section  67  of  said  National  Banking  Act,  it  was  pro- 
vided '  that  suits,  actiona,  and  proceedings,  against  any  association,  under  this  act,  may 
be  had  in  any  circuit,  district,  or  territorial  court  of  the  United  States,  held  within  the 
district  in  which  such  association  may  be  entabllahed;  or  in  any  State,  county,  or  muni- 
cipal court  In  the  county  or  dty  in  which  such  association  is  located,  having  jurisdiction 
in  similar  cases.* 

**  By  this  provision,  the  impediment  to  the  ezerdse  of  jurisdiotioo  by  the  State  tribunals, 
created  by  the  act  of  1789,  was  removed,  and  the  consent  of  Congress  expressly  given  to 
the  exercise  of  jurisdiction  by  the  State  courts,  if  competent  to  receive  it,  concurrent  with 
that  of  the  Federal  courts,  in  suits,  actions,  and  proceedings  arising  under  the  Banking  Act. 
Whether  the  same  assent  was  given  by  S  8,  it  is  unnecessary  to  consider.  But,  it  is  said, if 
it  be  held  to  have  been  the  purpose  of  Congress  to  clothe  the  judicial  tribunals  of  the 
States  with  jurisdiction  to  hear  and  determine  causes  arising  under  the  Banking  Act,  that 
there  still  remains,  lying  back  of  t)ie  fact  of  jurisdiction  and  upon  which  the  fact  depends, 
the  question  of  capacity  or  power  to  take.  And  many  cases  are  cited,  afflrmiug  the 
incapacity  of  State  courts  to  receive  and  exercise  jurisdiction  to  enforce  a  forfeiture  or 
penalty  imposed  for  a  violation  of  the  laws  of  the  United  States.  But  the  dcx:trine  of  these 
eases  has  been  repeatedly  disapproved  and  rejected.  QUman  v.  FMaddphia^  8  Wall.  718; 
ec  parte  MeNki*  18  id.  210,  and  Clajlin  v.  Houseman,  supra. 

**  In  the  caee  last  dted,  it  was  held  that  the  statutes  of  the  United  States  are  as  much  the 
law  of  the  land  In  any  State,  as  are  those  of  the  State,  and  although  exclusive  jurisdiction 
may  be  given  to  the  Federal  courts,  yet  where  it  is  not  so  given,  either  expressly  or  by  nec- 
essary Implication,  the  State  courts,  having  competent  jurisdiction  in  other  respects,  msy 
be  resorted  to. 

"  In  deifvering  the  opinion  in  that  ease,  Mr.  Justice  Bradlbt  says :  *  Legal  or  equitable 
rights,  acquired  under  either  system  of  laws,  may  be  enforced  in  any  court  of  either  sov- 
eralgnty  competent  to  hear  and  determine  such  kind  of  rights,  and  not  restrained  by  its 
constitution  in  the  exercise  of  such  jurisdiction .  Thus,  a  legal  or  equitable  right,  acquired 
nnder  State  laws,  may  be  prosecuted  in  the  State  courts,  and  also,  if  the  parties  reside  In 
different  States,  in  the  Federal  courts.  So  rights,  whether  legal  or  equitable,  itoquired 
under  the  laws  of  the  United  States,  may  be  prosecuted  in  the  United  States  courts,  or  in 
the  State  courts  competent  to  decide  rights  of  the  like  character  and  class ;  subject,  how- 
ever, to  this  qualification,  that  where  a  right  arises  under  a  law  of  the  United  States,  Cbn- 
gress  may,  if  It  see  fit,  give  to  the  Federal  courts  exclusive  jurisdiction.  See  remarks  of 
Mr.  Justice  Fieu>,  in  The  Mom*  Taxfi/or,  4  Wall.  499 :  and  Stoby,  J.,  in  Martin  v.  Hunter^ 9 
Leme^  1  Wheat.  884  ;  end  Mr.  Justice  Swatkb,  in  Ex  parU  McNieU  18  Wall.  286.  This  juris- 
diction Is  sometimes  exdnsive  by  express  enactment  and  sometimes  by  implication.  If 
sn  act  of  Congress  gives  a  penalty  to  a  party  sfrgrieved,  without  specifying  a  remedy  for 
Us  enforcement,  there  is  no  reason  why  it  should  not  be  enforced  If  not  provided  other- 
wise by  some  act  of  Congress,  by  a  proper  action  in  the  State  oonrt.  *  See,  also,  Bank  of 
Bethel  V.  PahquUxpte  Bank^  14  Wall.  888 ;  Farmera  and  Meeiumiet''  National  Bank  v. 
Veetrtng,  91  U.  8. 84. 

**  Theee  cases  resolve  the  question  of  jurisdiction  to  enforce  the  foifieltare,  against  tha 
plaintiff,  and  fully  settle  the  right  of  the  Stat«  tribunals  to  entertain  the  action  to  recover 
the  penalty  given  by  the  act  of  Congress,  if  competent  by  their  own  constitution  to 
md  detsi'inlne  Mke  questtons  or  causes  arising  under  State  laws,** 
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Botox  y.  Kalbauoh. 

(47  Md.  aau 

StUppel^dsdicatianof  land  a$  pMie  hmrkU  gr§Mmik 

The  odntlnabas  and  notorions  ane  of  land  for  twenty  jean  as  a  piibUe  boilal 
place,  with  the  aoquiescence  of  the  owner,  affords  presumptiTe  eHdeaee  of 

-  its  dedication  for  that  porpooe,  and  the  owner  ia  estopped  from  dmnjimg  1^ 
and  will  be  enjoined  from  interfering  with  aadi  nae. 

I NJUNCTION.     The  opinion  states  the  UaU. 

Lloyd  Lowndes,  Jr.,  for  appellants. 
A.  H.  Blachiaton,  for  appellees. 

Stbwabt,  J.  Upon  the  final  hearing  of  thiB  oaee  beforo  <te 
Circuit  Goart  for  Garrett  ooanty,  as  a  oqart  of  eqaity,  a  perpetual 
injunction  was  granted  prohibiting  the  defendants  from  excavatiiii^ 
building  upon,  or  otherwise  interfering  with  so  much  of  the  Ud  of 
ground,  described  in  exhibit  A,  as  has  been  heretofore  used  as  a 
hurial  ground.     From  that  decree  this  appeal  has  been  taken. 

The  proof-  in  the  record  is  abundant  that  the  parcel  of  land  in 
controversy  included  in  the  decree  had  been  used  as  a  burial  ground 
by  the  inhabitants  of  the  village  of  Bloomington,  and  no  matter 
what  may  have  been  the  prior  rights  of  the  appellant  tothepropertyp 
they  must  be  held  to  have  been  waived,  abandoned  or  subordinated 
to  its  public  and  pious  use  as  a  depository  of  the  dead,  with  the 
knowledge  and  acquiescence  of  the  owner. 

The  notorious  use  of  the  property  for  upwards  of  twenty  yeara, 
for  such  humane  purpose  as  that  to  which  it  was  appropriated  with 
the  acquiescence  of  the  owner,  affords  presumptive  evidenoe  of  its 
dedication  as  such ;  and  the  total  inadequacy  of  any  proceeding  at 
law  to  give  full  redress  for  its  disturbance  furnishes  sufficient 
ground  for  the  intervention  of  a  court  of  equity.  The  complain- 
ants, who  are  relatives  of  the  dead  deposited  therein,  may  invoke 
the  remedial  power  of  the  court,  to  prevent  the  desecration  of  the 
ground  where  repose  the  ashes  of  their  kmdred. 

The  material  facts  of  this  case,  both  as  to  the  subject-matter 
and  the  competency  of  the  complainants  to  tn^intoiw  their  snit^ 
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snalogoag  to  the  case  of  Beaity  £  Richie  ▼.  Kurtz  and  others,  de-' 
cided  by  the  Supreme  Goort  of  IT.  S.,  in  2  Peters,  566.  ,  It  was 
there  held  not  to  be  a  case  for  the  redress  of  a  mere  private  trespass  ; 
the  property  dedicated  to  public  and  pious  uses  threatened  witlv 
desecration — the  sepulchres  of  the  dead  with  violation — the  senti- 
ment of  natural  affection  of  the  surviving  kindred  and  friends  of 
the  deceased  to  be  wounded,  the  memorials  erected  by  piety  andT 
love  removeii,  so  as  to  leave  no  traces  of  the  last  home  of  their 
ancestors  to  those  visiting  the  spot  in  future  generations,  were  acts 
that  could  not  be  redressed  by  the  ordinary  process  of  law.  The 
remedy  must  be  sought  in  the  protecting  power  of  a  court  of  equity^ 
operating  by  injunction  to  preserve  the  asylum  of  the  dead  and 
^uiet  the  just  and  natural  sensibilities  of  the  living. 

The  user  is  valid  upon  other  principles  than  those  which  ordi- 
narily apply  between  grantor  and  grantee.  It  is  supported  as  a 
dedication  of  the  lot  to  public  uses. 

The  case  of  Brovm  v.  Trustees  of  the  M.  B.  Church  of  Baltimore* 
City,  37  Md.  109,  decided  by  this  court,  is  to  the  same  effect,  ioL 
the  assertion  that  the  remains  of  the  dead  are  not  to  be  disturbed^ 
except  upon  most  unequivocal  grounds. 

.  When  the  appellants,  and  those  under  whom  they  claim,  have 
8Ux>d  by  and  acquiesced,  for  such  long  period,  in  the  user  of  landc^i 
devoted  more  especially  to  such  sacred  purpose  as  the  burial  of  tha 
dead,  they  cannot,  in  good  conscience  and  according  to  the  princi-^ 
ple8  of  enlightened  humanity,  be  permitted  to  defend  themselves 
by  the  assertion  of  a  stale  legal  claim  ;  but  they  must  be  held  to  be 
effectually  estopped  from  doing  so.  Deoree  qfirmmL 


MoBbe  y.  FuLTOB'. 

(17  Md.  401) 


JUM— juiitfiytfrf  putUeation — reporU  of  proeeMngehtferejustide  efprneS'^^ 
evidence  —  reaeorhoble  d&ubt  —  acquittal — eharaet^r, 

A  pvtitteatlOD  in  a  newspaper  of  a  report  of  preliminarj  pioceedingB  before  a 
{ulleeof  the  peace  on  a  erimlaal  charge,  reenltlng  in  holding  the  party  la 
bail  or  eommitting  him  fertile  action  of  the  grand  jarj,  when  subetantiall^, 
correet,  and  made  in  good  fidth  and  without  malioe.  is  entitled  to  the  ontt* 
naij  privilege  aeeorded  to  reports  of  proceedings  befote  ocMurta  of  justice. 
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in  an  action  of  libel,  if  a  jnstifieatlon  U  pleaded  and  prored,  the 

reaeonableneM  of  tbe  langoage  complained  of  is  a  qaeetioii  of  law. 
in  an  action  of  libel  a  Jnttifieation  need  not  be  pioTed  bejond  a  leaeonable 

doubt* 
In  an  action  of  libel  for  aceudng  the  plaintiff  of  a  eriminal  oflbnae,  the  plain- 

tiff,  to  Tebnt  evidence  in  Jnetification,  oflbred  leoord  oTldenoe  of  hie  aeqait- 
;  tal  of  the  oflfenee;  hM,  incompetent, 
in  an  action  of  libel  evidence  of  the  pUintiif  e  good  chanoter  is  not  compe* 

tent  to  Tebnt  evidence  in  Joetlfieatlon. 

ACTION  of  libel    The  opinion  states  the  facts.    The  dflCend- 
ant  had  judgment 

•  Ahz.  H,  Hoiba  and  J.  Thomas  JanMf  for  appellant. 
Wm.  M.  Mmrickf  for  appellea 

MiLLBB,  J.  The  appellant  sued  the  q^pellees,  the  editors  and 
proprietors  of  a  daily  newspaper,  called  ^The  Baltimore  American 
and  Commercial  Advertiser/'  published  in  Baltimore  city,  for  the 
following  alleged  libel  upon  him,  which  appeared  in  that  paper  on 
the  25th  of  September,  1875,  under  the  heading,  *'a  ruffiam 
caged?* 

^  For  several  weeks  past  the  police  of  the  north-western  district 
have  been  endeavoring  to  make  the  arrest  of  a  man  named  Wnu 
McBee,  who  has  occasioned  considerable  trouble  in  various  neigh* 
bbrhoods.  It  appears  he  is  a  low  character  who  habitually  frequents 
the  streets  and  always  seeks  to  throw  himself  in  the  way  of  school 
girls,  often  insulting  them  with  indecent  remarks  and  actions.  In 
some  instances  he  would  wait  around  the  schools  until  the  dis- 
missal of  the  pupils,  and  then  would  exhibit  the  greatest  importu* 
nity  in  pressing  his  company  upon  thenL  This  man  and  his  repu- 
tation became  so  extensively  known  in  many  of  the  female  schools 
that  he  was  feared  by  the  scholars,  and  numerous  precautions 
adopted  to  protect  the  girls  from  his  insults.  For  several  days  past 
l^e  had  been  visiting  the  locality  of  a  well-known  and  fiishionable 
school,  and  created  the  greatest  annoyance  to  the  young  ladies  by 
his  persistent  familiarities  and  vulgar  insults.  The  police  were  no- 
tified and  yesterday  succeeded  in  arresting  him.  He  was  given  a 
hearing  in  the  afternoon,  when  a  number  of  young  ladies  who  had 
been  approached  testified  as  to  the  facts  as  above  narrated.    Ja^ 

^Seeconlfti:  Barton  T.2%om|«on (46 Iowa. 8QIKM  Am.  Bep.  M. 
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tioe  McOaff&ay   committed  him   for  the  action  of   the  grand 
jury.** 

The  defendants  pleaded  let,  not  gnilty^  and  2i,  that  said  alleged 
defamatory  writing  set  out  in  the  declination  is  true,  and  the  case 
was  tried  upon  issaes  joined  on  these  plea^  In  the  coarse  of  the 
trial,  several  exceptions  were  taken  to  the  rulings  of  the  court,  and 
these  present  for  our  determination  one  or  two  questions  of  inter* 
est  and  importance. 

1st  The  plaintiff  offered  in  eridence  the  libellous  publication 
declared  on,  and  two  substantial  repetitions  of  the  same,  after 
suit  brought,  one  published  on  the  8th  of  January,  1876,  and  the 
other  on  the  29th  of  March,  1877,  in  the  same  newspaper.  He 
then  further  offered  evidence  tending  to  show  that  he  was  a  labor- 
ing man,  a  mechanic,  having  a  large  family  to  support  by  his 
labor ;  the  wealth  and  position  of  the  defendants ;  the  extent  of 
the  circulation  of  the  newspaper  in  which  the  libellous  publications 
appeared,  and  that  the  defendants  were  the  editors,  publishers  and 
proprietors  thereof,  and  there  rested  his  case. 

The  defendants  then,  to  sustain  the  issue  on  their  part,  offered 
evidence  tending  to  prove  that  the  plaintiff  was  arrested  and  taken 
before  Justice  McG affray  upon  a  charge  of  indecent  exposure  of 
his  person  ;  that  an  investigation  and  hearing  was  had  upon  that 
charge  before  the  justice,  and  witnesses  examined  thereat,  but  none 
were  produced  or  examined  on  the  part  of  the  plaintiff;  and  that  at 
the  termination  of  this  examination,  the  justice  committed  the 
plaintiff  for  the  action  of  the  grand  jury.  They  further  offered 
evidence  tending  to  prove  that  the  justice,  at  the  termination  of 
this  examination,  narrated  the  facts  as  they  had  been  given  in  evi- 
dence before  him,  to  the  reporter  of  the  newspaper,  and  that  the 
narrative  of  facts  elicited  upon  such  examination  as  set  out  in  the 
supposed  libel,  bo  far  as  the  same  appears  to  be  a  narrative  thereof 
is  a  substantially  true  summary  of  the  facts  as  detailed  to  him  by 
the  committing  magistrate,  and  that  this  narrative  was  prepared 
and  published  in  the  paper  by  the  reporter  as  agent  for  the  defend- 
ants, from  the  information  thus  funished  to  him  by  the  justice  as 
and  for  a  correct  narrative  thereof.  They  also  further  offered  evi- 
dence tending  to  prove  that  they  had  no  acquaintance  with  or  any 
knowledge  of  the  existence  of  the  plaintiff  prior  to  this  publication. 

The  most  important  question  in  the  case  is,  was  the  court  right 
in  allowing  this  offered  testimony  to  go  to  the  jury,  and  in  instruct- 
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ing  them  that  if  they  find  from  the  eyidence  that  the  several  mat* 
ters  of  fact  narrated  in  the  alleged  libel  were  pablished  by  the  de; 
fendantSy  and  that  the  same  are  a  correct  accoutU  of  the  charges 
perferred  against  the  plaintiff  in  the  coarse  of  an  oflScial  inqniiy 
before  a  juBtice  of  the  peace>  and  shall  further  find  that  the  conv- 
mentaries  upon  these  matters  of  fact  contained  in  this  publication 
are  a  fair  commentary  npon  the  same,  assuming  them  to  be  true, 
then  the  alleged  libel  wbiavl privileged  communication,  and  the  plain- 
tiff is  not  entitled  to  recover  unless  they  shall  further  find  the  de- 
fendants  were  actuated  by  express  malice  toward  the  plaintiff. 

Without  going  at  large  into  the  general  question  as  to  what  com- 
munications the  law  protects  from  a  civil  action  or  criminal  proae* 
cation  for  libel,  it  is  sufficient  for  the  purposes  of  this  case  to  8ay« 
that  the  adjudications,  both  in  England  and  in  this  country,  have 
now  clearly  settled  that  there  are:  1st,  some  communications  which 
on  grounds  ot public  policy  are  absolutely  privileged.  What  these  are 
need  not  be  specified;  2d,  communications  to  which  on  grounds  oi 
public  benefit  a  qualified  privilege  is  given,  or  those  which  are  privi-; 
leged  by  the  occasion,  if  fair,  bona  fide  and  impartial,  though  de&m- 
atory  of  individuals  and  published  to  the  world  at  large.  Under 
this  head  are  included  newspaper  and  other  reports  of  the  proceed- 
ings of  courts  of  justice  ;  and  on  the  same  grounds  of  public  benefit 
and  advantage,  and  within  the  same  limits,  the  privilege  extends  to 
newspaper  and  other  reports  of  debates  and  proceedings  in  Parlia- 
ment or  legislative  bodies  in  this  country.  Folkard's  Starkie  on 
Slander  and  Libel  (Am.  ed.)>  g  688. 

The  precise  question  presented  by  the  rulings  now  under  consid- 
eration is,  whether  the  publication  of  a  report  of  proceedings  before 
a  justice  of  the  peace  of  this  State,  in  the  coarse  of  a  preliminary 
inquiry  upon  a  charge  of  an  indictable  offense,  resulting  in  holding 
the  party  to  bail  or  committing  him  for  the  action  of  the  grand  jury, 
is  entitled  to  the  qualified  privilege  which  attaches  to  the  reports  of 
the  proceedings  of  courts  of  justice?  At  onetime  the  prepon- 
derance of  judicial  opinion,  at  least,  in  England  may  be  conceded 
to  have  been  against  according  this  privilege  to  reports  of  sach  pro- 
ceedings before  the  magistrates  of  that  coontry.  The  case  most 
strongly  supporting  that  view  is  that  of  Duncan  v.  I%foaites,  8 
Barn.  &  Cress.  556,  decided  in  1824.  In  that  case  the  judgment  at 
the  court  was  delivered  by  Ohief  Judge  Abboti,  and  all  the  then 
decisions  and  opinions  of  jadges  having  any  bearing  on  the  queatiott 
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were  referred  to  in  argameut  on  the  one  side  or  the  other.  The 
case  cited  which  approached  nearest  to  sustaining  the  privilege 
was  Ourrie  y.  Walter ^  1  Esp.  456,  which  his  lordship  admitted  was 
a  case  of  great  authority  in  itself  and  derived  an  additional  weight 
from  the  manner  in  which  it  was  mentioned  by  Mr.  Justice  Law- 
BENCS,  in  Rex  v.  Wright^  8  Term  Bep.  293,  but  he  said  it  had  not 
received  the  sanction  of  subsequent  judges,  and  it  differed  in  some 
important  facts  from  the  case  he  was  considering.  Among  the  dif- 
ferences which  he  pointed  out  was  that  in  Ourrie  v.  Walter  there  was 
an  account  of  a  proceeding  in  the  Court  of  King's  Bench,  a  court 
instituted  for  final  determination  as  well  as  preliminary  inquiry, 
whose  doors  are,  as  they  ought  to  be,  open  to  so  many  of  the  pub- 
Jic  as  can  be  conveniently  accommodated  within  its  walls,  whereas 
the  proceeding  in^the  case  before  him  was  before  justices  of  the 
peace,  and  was  of  a  kind  which  they  may  lawfully  conduct  in  pri- 
vate whenever  they  think  fit  to  do  so.  Afterward  in  1848,  two  acts 
of  Parliament  were  passed  consolidating  and  amending  the  several 
statutes  relating  to  the  duties  of  justices  of  the  peace.  The  first 
(11  &  12  Vict.,  ch.  42)  prescribes  their  duties  with  respect  to  per*- 
«ons  charged  with  indictable  offenses,  and  confers  power  to  issue 
warrants  of  arrest,  to  make  preliminary  examinations,  to  hold  to 
bail  or  commit  for  trial,  similar  in  most  particulars  to  the  powers 
possessed  and  exercised  by  justices  of  the  peace  in  this  State.  But 
by  one  of  its  sections  it  is  declared  that  *^  the  room  or  building  *^ 
in  which  the  justices  shall  make  such  preliminary  investigations 
*'  shall  not  be  deemed  an  open  court  for  that  purpose, '*  but  when- 
ever they  consider  it  proper,  they  may  conduct  the  examination  in 
private.  The  second  (11  &  12  Vict,  ch.  43)  relates  to  their  duties 
in  oases  of  summary  convictions  and  orders  and  this  statute  confers 
powers  not  possessed  by  our  justices.  It  also  declares  that  **  the 
room  or  place"  in  which  they  shall  sit  to  try  such  cases  ''shall  be 
deemed  an  open  and  public  court,  to  which  the  public  generally 
may  have  access,  so  far  as  the  same  can  conveniently  contain 
them,"  and  that  the  party  accused  shall  be  allowed  to  make  his 
full  answer  and  defense,  and  have  witnesses  examined  and  cross- 
examined  by  counsel ;  and  it  further  appears  that  final  judgments 
given  under  this  statute  are  subject  to  appeal  Afterward,  in 
1858,  the  case  of  Lewis  v.  Levy,  96  Eng.  C.  L.  Bep.  535,  was  de- 
cided m  the  Emg's  Bench,  in  which  the  privilege  was  sustained. 
It  was  an  action  for  three  separate  libels,  published  in  a  newspaper 
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on  three  several  days^  each  professing  tp  give  a  report  of  what  had 
taken  place  on  different  days  before  a  magistrate,  upon  a  charge  of 
perjnry  preferred  against  the  plaintiff.  The  magistrate  acted  under 
the  first  statute  above  cited,  and  after  several  adjoarnments  and 
examining  all  the  witnesses  brought  before  him,  dismissed  the 
summons.  The  judgment  was  delivered  by  Lord  Campbell,  C.  J., 
and  it  is  important  we  should  notice  some  of  the  views  of  the 
court  expressed  in  that  opinion.  After  stating  the  general  propo- 
sition that  it  is  a  good  defense  to  an  action  for  libel,  that  it  consists 
of  a  fair  and  impartial  (though  not  verbatim)  report  of  a  trial  in  a 
court  of  justice,  they  refer  to  the  contention  of  the  plaintiff's 
counsel,  that  this  privilege  must  be  confined  to  the  proceedings  of 
the  superior  courts  of  law  and  equity,  and  entirely  repudiate  it» 
saying  that  ^^on  such  a  question  the  dignity  of  the  court  cannot  be 
regarded ;  wo  must  look  only  to  the  ncUure  of  the  alleged  judicial 
proceeding  which  is  reported,  and  for  this  purpose  no  distinction 
can  be  made  between  a  court  of  piepoudre  and  the  House  of  Lords 
sitting  as  a  court  of  justice.''  They  then  refer  to  the  contention 
that  in  no  ctue  have  the  reports  of  proceedings  before  magistnUea 
any  privilege,  and  to  this  general  proposition  refuse  assent,  and 
affirm  that  proceedings  under  Statute  11  &  12  Vict.,  ch.  43,  in  cases 
of  summary  convictions  and  orders,  are  strictly  of  a  judicial  nature, 
for  the  reason  among  others,  that  the  place  in  which  such  proceed- 
ings are  held  is  an  open  court  Coming  then  to  the  proceedings 
before  them  which  as  wo  have  seen  were  under  Statute  11  &  13  Vict, 
ch.  42,  and  to  the  case  of  Duncati  v.  Thtoaitesy  which  was  relied  on 
as  having  determined  the  general  doctrine  that  a  report  of  such 
proceedings  cannot  be  justified,  they  say  that  in  that  case  the  libel 
contained  the  highly  colored  statement  of  the  reporter,  evidently 
insinuating  the  guilt  of  the  accused,  and  that  much  stress  was  laid 
by  Lord  Tentebdbn  in  delivering  the  judgment  of  the  court, 
upon  the  fact  that  the  proceedings  terminated  in  the  first  instance 
by  holding  the  accused  to  bail  for  trial,  whereas  in  this  case  the 
examination  terminated  in  the  dismissal  of  the  summons.  The 
opinion  then  proceeds  :  **  We  are  not  prepared  to  lay  down  for  law 
that  the  publication  of  preliminary  inquiries  before  magistrates  is 
universally  lawful,  but  we  are  not  prepared  to  lay  down  for  law, 
that  the  publication  of  such  inquiries  is  universally  unlawfol ; 
although  there  are  numerous  dicta  there  is  no  decision  to  thateffect" 
His  lordship  then  cites  with  marked  approval  the  case  of  Ourru 
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T.  Walter,  where  the  alleged  libel  consisted  of  a  report  in  the 
Times  of  an  application  in  the  Gonrt  of  King's  Bench  for  a  rale 
to  show  canse  why  a  criminal  information  should  not  be  filed 
against  magistrates  for  a  conspiracy  corruptly  to  refuse  a  license 
to  a  public  house.  The  rule  was  refused  on  technical  grounds  and 
the  report  truly  set  out  the  contents  of  the  affidavits  making  the 
charge.  The  case  was  tried  before  Eyrb,  G.  J^  who  told  the  jury 
that  though  the  matter  contained  in  the  paper  might  be  very 
injurious  to  the  character  of  the  magistrates,  yet  that  being  a 
true  account  of  what  took  place  in  a  court  of  justice,  which  i» 
open  to  all  the  world,  the  publication  of  it  was  not  unlawful,  and  on  a 
rule  nisi  for  a  new  trial,  all  the  judges  of  the  Common  Pleas  were 
clearly  of  opinion  the  action  could  not  be  maintained.  The  opinion 
then  affirms  that  that  case  *'  has  been  often  criticized  but  never  over- 
turned,  and  often  iictedupon;"  that  it  received  the  unqualified  ap- 
probation in  Rex  v.  Wi*ight,  of  that  great  judge,  Mr.  Justice  Law- 
asNCE,  who  observed  that,  though  the  publication  of  such  proceed^* 
ings  may  be  to  the  disadvantage  of  the  particular  individual  con* 
cemed,  yet  it  is  of  vast  importance  to  the  public  that  the  proceedings 
of  courts  of  justice  should  be  universally  known,  and  that  the  general 
advantage  to  the  country  in  having  these  proceedings  made  publio 
more  than  counterbalances  the  inconveniences  to  private  persons, 
whose  conduct  may  be  the  subject  of  such  proceedings ;  and  that  the 
decision  of  Chief  Justice  Eykes  rests  **  on  sound  legal  principles,  and 
is  now  almost  universally  approved  of  Then  after  showing  that 
the  only  difference  to  be  relied  on  between  that  case  and  the  one 
before  them  was  in  the  tribunals,  we  have  this  positive  and  emphatic 
expression  of  opinion  on  that  subject:  '*  But  although  a  magistrate^ 
upon  any  preliminary  inquiry  respecting  an  indictable  offense  may^ 
if  he  thinks  fit,  carry  on  the  inquiry  in  private,  and  the  publication 
of  any  such  proceedings  before  him  would  undoubtedly  be  unlawf ul, 
we  conceive  that  while  he  continues  to  sit  foribus  apertis,  admit- 
ting into  the  room  where  he  sits  as  many  of  the  public  as  can  be 
conveniently  accommodated,  and  thinking  that  this  course  is  best 
calculated  for  the  investigation  of  truth  and  the  satisfactory  admin* 
istation  of  justice  (as  in  most  cases  it  certainly  will  be),  we  think 
the  court  in  which  he  sits  is  to  be  considered  a  public  court  of  Jus- 
iice.^  And  finally,  while  declining  to  give  an  opinion  in  favor  ol 
the  general  legality  of  publishing  reports  of  such  proceedings, 
where  the  accused  has  been  committed  or  held  to  bail  for  an  indict- 
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able  offense,  the  court  yet  say  '^  bat  we  cannot  join  in  the  sweep- 
ing condemnation  of  jEM>/to0  rq^or^^,  pronounced  obiter  before  the 
benefit  arising  from  those  reports  had  been  fully  experienced;  we 
believe  that  they  often  lead  to  the  detection  and  punishment  of 
k^rime,  and  that  they  sometimes  assist  in  the  vindication  of  charac- 
ter," and  against  the  severe  denunciation  of  such  reports  by  several 
eminent  judges,  they  place  the  opinion  of  Lord  Dekmak,  C.  J., 
delivered  before  a  committee  of  the  House  of  Lords,  in  1843,  on  the 
law  of  libel,  in  which  his  lordship  said,  **  I  have  no  doubt  that 
f)olice  reports  are  extremely  useful  for  the  detection  of  guilt  by 
making  facts  notorious,  and  for  bringing  those  facts  more  correctly 
to  the  knowledge  of  all  parties  interested  in  unravelling  the  truth. 
The  public,  I  think,  are  perfectly  aware  that  those  proceedings  are 
exparie,  and  they  become  more  and  more  aware  of  it  in  proportion 
to  their  growing  intelligence;  they  know  that  such  proceedings  are 
only  ia  course  of  trial  and  they  do  not  form  their  opinion  until  the 
trial  is  had.  Perfect  publicity  of  judicial  proceedings  is  of  the 
highest  importance  in  other  points  of  view,  but  in  its  effects  upon 
character  I  think  it  desirable." 

I  From  the  views  thus  expressed  by  Lord  Oampbbll,  it  is  plain 
the  reports  of  such  proceedings  were  then  regarded  by  English 
judges  much  more  favorably  than  they  were  in  1824  when  Duncan 
V.  Hiwaiies  was  decided.  But  in  1868,  ten  years  after  Lewis  v. 
i^evyy  the  case  otWason  v.  Walter^  L.  R,  4  Q.  B.  73,  was  decided 
in  the  same  court.  The  admirable  judgment  delivered  by  Cock- 
burn,  C.  J.,  in  that  case  has  received  the  approval  of  this  court  in 
Snyder  v.  Fulton^  34  Md.  128;  s.  o.,  6  Am.  Rep.  314,  as  well  for 
the  soundness  of  the  legal  propositions  therein  stated  as  for  the 
clear  and  forcible  manner  in  which  they  are  expressed.  There  the 
alleged  libels  consisted  of  a  report  in  the  Timee  of  a  debate  in  the 
House  of  Lords,  in  which  the  plaintiff  was  charged  with  fidsehood 
and  malignity,  and  of  an  editorial  article  in  the  same  paper  contain* 
ing  comments  unfavorable  to  the  plaintiff  founded  on  this  debate. 
For  the  first  time  the  question  was  directly  presented  for  adjudica- 
tion, whether  reports  of  debates  in  Parliament  were  entitled  to  the 
qualified  privilege  to  which  we  have  adverted,  and  the  court  held 
that  the  analogy  between  such  reports,  and  those  of  proceedings  of 
courts  of  justice,  is  in  every  respect  complete,  and  that  the  privilege 
with  its  limitations  which  attaches  to  the  one  necessarily  attaches 
to  the  other.     And  this  exception  to  the  general  law  of  libel  in 
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both  caaes  is  rested  upon  the  broad  principle  that  the  advantage  to 
the  eommunity  from  publicity  being  given  to  such  proceedings  is 
so  great  that  the  occasional  inconvenience  to  individuals,  arising 
from  it,  must  yield  to  the  general  good.  *^  If,"  say  the  court,  '^  the 
principles  which  are  the  foundation  of  the  privilege  in  the  one  case 
are  applicable  to  the  other,  we  must  not  hesitate  to  apply  them. 
Whatever  disadvantages  attach  to  a  system  of  unwritten  law,  and  of 
these  we  are  fully  sensible,  it  has  at  least  this  advantage,  that  its 
elasticity  enables  those  who  administer  it  to  adapt  it  to  the  varying 
conditions  of  society,  and  to  the  requirements  and  habits  of  the  age 
in  which  we  live,  so  as  to  avoid  the  inconsistencies  and  injustice 
which  arise  when  the  law  is  no  longer  in  harmony  with  the  wants 
and  usages  and  interests  of  the  generation  to  which  it  is  immedi- 
ately applied.  Our  law  of  libel  has  in  many  respects  only  gradually 
developed  itself  into  any  thing  like  a  satisfactory  and  settled  form. 
The  recognition  of  the  right  to  publish  the  proceedings  of  courts 
of  justice  has  been  of  modern  growth.  Till  a  comparatively  recent 
time  the  sanction  of  the  judges  was  thought  necessary  even  for  the 
publication  of  the  decisions  of  tlie  courts  upon  points  of  law. 
Even  in  quite  recent  days  jud^^^es  in  holding  publication  of  the 
proceedings  of  courts  justice  lawful,  have  thought  it  necessary 
to  distinguish  what  are  called  ex  parte  proceedings  as  a  probable 
exception  from  the  operation  of  the  rule.  Yet  ex  parte  proceedings 
before  magistrates,  and  even  before  this  court,  as  for  instance  our 
applications  for  criminal  information,  are  published  every  day,  but 
such  a  thing  as  an  action  or  indictment  founded  on  a  report  of  such 
an  ex  parte  proceeding  is  unheard  of,  if  any  such  action  or  indict- 
ment should  be  brought  it  would  probably  be  held  that  the  true 
criterion  of  the  privilege  is  not  whether  the  report  was  or  was  not 
ex  parte,  but  whether  it  was  a  fair  and  honest  report  of  what  had 
taken  place,  published  simply  with  a  view  to  the  information  of 
the  public  and  innocent  of  all  intention  to  do  injury  to  the  repu- 
tation of  the  party  affected."  Then  as  to  the  article  containing  the 
comments,  the  court  affirmed  the  ruling  at  the  trial,  in  which  the 
jury  were  told  ''  that  they  must  be  satisfied  that  the  article  was  an 
honest  and  fair  comment  of  the  facts,  m  other  words  that  they 
must  be  satisfied  that  the  comments  had  been  made  with  an  honest 
belief  in  their  justice,  but  that  this  was  not  enough,  inasmuch  as 
such  belief  might  originate  in  the  blindness  of  party  zeal  or  in  per- 
tenal  or  political  aversion;  that  a  person  taking  upon  himself  pub' 
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licly  to  criticise  and  to  condemn  the  conductor  motiyes  of  another, 
must  bring  to  the  task  not  only  an  honest  sense  of  justice,  but  also 
a  reasonable  degree  of  judgment  and  moderation,  so  that  the  result 
may  be  what  a  jury  shall  deem^  under  the  circumstances  of  the  case, 
^  fair  and  legitimaie  criticism  on  the  conduct  and  motives  of  the 
party  who  is  the  object  of  censura*'  We  refer  also  to  the  very 
recent  case  of  UsiU  y. Hales,  26  W.  R  371. 

Such  are  the  opinions  now  held  by  the  English  courts  on  this 
subject.  The  only  American  cases  cited  by  the  appellant's  counsel, 
or  which  we  have  been  able  to  discover  in  which  this  question  was 
directly  presented,  are  Stanley  v.  Webb,  4  Sandf.  31,  and  Gazette  Co. 
V.  Timberlake,  10  Ohio  St  548.  In  each  of  these  it  was  decided 
that  the  privilege  did  not  extend  to  the  publication  of  such  pro- 
ceedings before  magistrates,  but  for  this  position  each  of  them 
relies  upon  the  case  of  Duncan  v.  Thwaites,  and  prior  expressions 
of  opinion  by  English  judges.  The  case  in  Sandford  was  decided  in 
1850,  and  in  1854  the  legislature  of  New  York  passed  an  act  (wbich 
seems  to  be  merely  declaratory  of  the  common  law)  to  the  effect 
that  no  action  will  lie  for  the  publication  of  a  fair  and  true  report 
of  a  judicial  proceeding,  except  on  proof  of  malice  in  the  making  it, 
which  is  not  to  be  implied  from  the  fact  of  the  publication,  and  it 
was  held  in  1874  by  the  Supreme  Oourt  in  that  State,  that  a  fair 
and  true  report  of  an  ex  parte  affidavit  presented  to  a  police  magis- 
trate, to  obtain  a  search-warrant,  was  privileged  as  a  judicial  pro- 
ceeding, and  no  action  could  be  founded  thereon,  even  by  a  party 
who  though  named  in  theaffidavit  was  not  the  party  arrested  under 
the  warrant.     Ackerman  v.  Jones,  37  N.  Y.  Sup.  42. 

In  this  State  we  are  neither  restrained  nor  aided  by  any  adjudica- 
tion of  this  court  upon  the  subject  The  views  of  the  English 
judges  in  the  recent  cases  referred  to  appear  to  us  to  be  well  founded 
and  we  see  no  good  reason  why  we  should  not  adopt  them.  By  oar 
Gonstitution  justices  of  the  peace  are  made  part  of  the  judiciary  in 
whom  the  judicial  power  of  the  State  is  vested.  The  most  useful 
and  important  part  of  their  duties  is  to  investigate  chai^ges  for  in- 
dictable offenses,  and  when  so  acting  they  are  unquestionablj 
judicial  officers  discharging  judicial  functions.  Here  no  authtri^ 
(as  in  England)  has  been  conferred  upon  them  by  statute  to  con- 
duct  their  examinations  in  private.  When  a  party  accused  of  crime 
is  brought  before  a  justice  of  the  peace  the  investigation  which 
follows  is  public,  or  in  presence  of  as  many  of  the  public  as  maj 


OCTOBER  TERM,  1877.  i% 

McBee  ▼.  Falton. 

ohoose  to  attend  or  can  be  accommodated  in  the  room  or  place 
where  the  proceeding  is  condacted.  The  accused  may  then  disclose 
his  defense  or  remain  silent  and  reserye  it  for  the  time  of  trial 
If  he  adopts  the  former  course,  he  has  the  right,  if  he  chooses,  to 
have  counsel  to  examine  and  cross-examine  the  witnesses  against 
him,  and  upon  his  reasonable  request  the  magistrate  has  power  to 
summon  and  compel  the  attendance  of  any  witnesses  who  can  give 
material  evidence  in  his  behalf.  The  inyestigation  may  be  con- 
tinued from  time  to  time,  and  if  upon  examination  of  the  whole 
matter  and  all  the  witnesses  it  appears  the  charge  against  the 
accused  is  wholly  groundless,  the  magistrate  may  discharge  him 
without  even  requiring  bail,  but  if  there  appears  to  be  probable 
ground  to  suppose  him  guilty,  then  the  magistrate  holds  him  to 
bail,  if  the  offense  bo  by  him  bailable,  or  if  not  so  bailable  or  in 
default  of  bail  commits  the  party  to  jail  to  await  the  action  of  the 
grand  jury.  When  thus  publicly  acting  in  the  discharge  of  judi- 
cial duties  we  see  no  reason  why  these  proceedings  thus  publicly 
conducted  before  magistrates,  whether  the  accused  permits  them 
to  be  ez  parte  or  makes  his  defense,  or  whether  they  result  in  his 
discharge  or  committal,  should  not  be  deemed  the  proceedings  of 
a  public  court  of  justice;  and  reports  of  them  entitled  to  this 
qualified  privilege  under  the  law  of  libel.  Such  reports  are  now 
and  have  long  been  daily  made  in  almost  all  the  public  journals  of 
the  country,  and  we  are  of  opinion  they  are  thus  privileged  for  the 
reasons  and  upon  the  grounds  stated  by  Lord  Campbell  and  Chief 
Justice  OocKBUBN  in  the  cases  we  have  cited.  This  privilege, 
which  may  be  set  up  under  the  plea  of  not  guilty,  is,  as  we  have 
seen,  not  absolute  but  qualified.  The  qualifications  or  limitations 
attached  to  it  have  already  been  indicated.  The  reports,  though 
they  need  not  be  verbatim^  must  be  substantially  correct  and  not 
gart)led  or  partial,  and  miide  bona  fide  or  without  malice,  and 
whether  they  are  of  this  character  is  in  all  cases  where  this  defense 
is  set  up  and  under  consideration  a  question  of  fact  for  the  jury. 
And  the  same  thing  is  true  of  the  comments  accompanying  such 
reports;  they  must  be  correct  and  fair  and  it  is  for  the  jury  to  say 
whether  they  are  so  or  not  When  we  have  these  essential  limita- 
tions to  be  enforced  by  juries,  we  see  no  reasonable  ground  to  ap- 
prehend that  the  privilege,  while  it  may  subserve  the  public  interest^ 
will  leaye  private  character  to  the  mercy  of  the  libeller.  In  the 
present  case  these  limitations  were  correctly  applied  and  left  to  the 
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finding  of  the  jnry  by  the  instmction  we  have  been  considering. 
That  part  of  this  instruction  which  mentions  '^  express  malice " 
needs  bnt  few  words  to  show  its  correctness.  All  the  anthorities 
concur  in  the  proposition  that  the  publication  of  defamatory  matter 
raises  the  presumption  of  legal  rnolice  and  ordinarily  no  other  proof 
of  malice  is  required  than  proof  of  the  publication  itself,  but  where 
the  occasion  of  the  publication  is  lawful  and  a  privilege  therefore 
exists,  this  presumption  is  repelled  and  the  jury  must  find  actual 
or  express  malice,  as  distinguished  from  implied  or  legal  malice. 
The  court  was  also  clearly  right  in  telling  the  jury,  as  they  did  in 
another  instruction,  that  the  subsequent  publications  of  the  alleged 
libel  were  to.  be  considered  by  them  only  as  tending  to  prove  that 
.the  original  publication  declared  on  as  the  foundation  of  the  action 
proceeded  from  express  malice  or  ill-will  to  the  plaintiff.  Such 
subsequent  publications,  if  admissible  at  all,  were  admissible  for 
this  purpose  only.  Folkard's  Starkie  on  Libel  and  Slander,  §§  586, 
587. 

2nd.  The  next  question  arises  upon  the  plea  of  justification 
•and  the  instructions  granted  thereon.  In  civil  suits  (whatever 
may  have  been  the  case  in  criminal  prosecutions)  for  libel,  it  has 
always  been  held  that  the  truth  of  the  defamatory  matter  may  be 
pleaded  in  justification,  and  if  established  by  proof,  is  a  complete 
bar  to  the  action.  The  defendants'  first  prayer,  which  the  court 
granted,  is  addressed  to  this  view  of  the  case.  By  it  the  jury  were 
instructed  that  if  they  found  that  the  several  charges  contained 
in  the  publication  declared  on  were  irue,  then  the  commentaries 
accompanying  those  charges  were  but  a  fair  and  reasonable  con- 
demnation of  the  acts  so  charged,  and  the  defendants  were  justified 
as  well  in  the  narrative  of  the  charges  as  in  the  comments  thereout 
and  the  plaintiff  cannot  recover.  In  this  instruction  it  is  assumed 
that  the  fairness  and  reasonableness  of  the  comments  is  a  qaestion 
of  law  for  the  court  and  not  of  fact  for  the  jury,  and  the  only  objec- 
tion that  can  be  made  to  it  must  rest  on  this  ground.  But  it  is  to  be 
observed  that  this  question  arises  in  a  very  different  aspect  of  ttie 
case  from  that  where  a  similar  question  is  presented  by  the  defense 
of  privilege  under  the  plea  of  not  guilty.  By  this  plea  of  justifica- 
tion the  defendant  assumes  the  serious  burden  of  proving  the  truth 
of  the  defamatory  matter.  Now,  if  an  alleged  libel  charges  e 
party  with  murder,  and  under  such  a  plea  it  is  proved  that  he  acta* 
ally  oommitted  that  crime,  it  is  dearly  no  libel  to  call  him  a  mur* 
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derer.  In  such  case  the  fairDess  and  reasonableness  of  the  coni'- 
ments  may  well  be  treated  as  a  question  of  law  for  the  court 
Althoagh  we  have  found  no  case  in  which  this  point  has  been 
expressly  adjudged,  we  have  yet  no  hesitation  in  so  deciding.  And 
upon  the  assumption  that  the  plaintiff  was  actually  proved  guilty 
of  the  acts  which  the  alleged  libel  in  this  case  charges  against  him, 
we  find  nothing  by  way  of  comment  either  in  the  term  ^*  ruffian/' 
in  the  heading  of  the  article,  or  in  any  other  part  of  it,  which  ig 
not  a  fair  and  reasonable  condemnation  of  such  acts  and  the  paiiy 
who  committed  them.  By  another  instruction  the  court  told  the 
jury  that  in  determining  the  plea  of  justification  they  would  con-* 
sider  all  the  evidence  in  the  case,  and  weigh  the  same,  and  if  they 
found  the  preponderance  thereof  in  favor  of  the  truth  of  the  alleged 
libel  this  is  sufficient  to  establish  the  plea,  and  that  it  is  not  neces- 
sary they  should  be  convinced  of  that  truth  beyond  a  reasonable 
doubt y  and  rejected  a  prayer  of  the  plaintiff  to  the  effect  that  the 
evidence  must  show  that  the  plaintiff  is  guilty  of  the  charges 
'^  beyond  all  reasonable  doubt :  in  other  words,  that  the  evidence 
must  be  sufficient  to  convict  the  plaintiff  on  a  criminal  charge ** 
of  the  imputed  offense.  On  this  point  there  is  much  conflict 
of  authority,  and  the  cases  on  both  sides  are  collected  in  the  note 
to  Folkard's  Starkie  on  Libel  and  Slander,  page  693.  In  the 
absence  of  any  authority  in  this  State  to  the  contrary,  we  think 
the  true  rule  on  this  subject  is  stated  in  the  recent  and  well-con- 
sidered case  of  EUis  v.  SuzzeU,  60  Me.  209;  s.  o.,  11  Am.  Bep.  204, 
where  all  the  decisions  and  the  principles  on  which  they  are  rested 
are  considered  and  reviewed.  We  agree  with  the  court  in  that  case 
that  if  the  slanderous  words  or  alleged  libel  impute  to  the  plain- 
tiff the  commission  of  a  crime,  and  the  plea  of  justification  is  in- 
terposed ''the  defendant  must  fasten  upon  the  plaintiff  all  the 
elements  of  the  crime  both  in  act  and  intent,  and  to  do  this  he 
must  furnish  evidence  enough  to  overcome  in  the  minds  of  the 
jury  the  natural  presumption  of  innocenoe  as  well  as  the  opposing 
testimony;  but  to  go  further  and  say  that  this  shall  be  done  by 
such  a  degree  and  quantity  of  proof  as  shall  suffice  to  remove  from 
their  minds  every  reasonable  doubt  that  might  be  suggested,  is  to 
import  into  the  trial  of  civil  causes  between  party  and  party  a  rule 
which  is  appropriate  only  in  the  trial  of  an  fssue  between  the  State 
and  a  person  charged  with  crime,  and  exposed  to  penal  consequent 
ees  if  the  yerdict  is  against  him.''    There  the  instruction  which 
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was  held  to  satisfy  this  rule  was  that  if  the  defendant  had  made 
out  the  truth  of  the  charge  by  a  preponderance  of  testimony,  it  was 
sufficient  to  entitle  him  to  a  yerdict  Our  examination  of  the  an- 
thorities  has  also  convinced  us  of  the  truth  of  the  observations 
made  by  the  court  in  that  case,  that  **  with  a  very  few  unimportant 
exceptions,  the  cases  in  which  it  has  been  held  that,  to  sustain  a  plea 
of  justification,  the  defendant  must  adduce  such  proof  as  would 
suffice  for  the  conviction  of  the  plaintiff  upon  an  indictment,  have 
been  cases  in  which  the  words  used  imputed  perjury,  and  in  most 
of  them  the  matter  more  directly  under  consideration  has  been  the 
propriety  of  regarding  the  plaintiff's  testimony  upon  the  occasion 
referred  to  as  evidence  in  the  cause  to  be  overcome  by  the  produc- 
tion of  more  than  one  witness  to  prove  its  falsity — the  necessity  of 
showing  that  his  testimony  was  false  in  intent  as  well  as  in  fact- 
its  materiality  or  some  point  affecting  the  truth  of  the  charge,  and 
not  the  necessity  of  proving  the  commission  of  the  crime  beyond  a 
reasonable  doubt."  And  with  them  we  agree  that  ''we  have  no 
occasion  to  question  these  decisions  so  far  as  they  enforce  the 
necessity  of  proving  all  the  elements  necessary  to  oonstitnte  the 
crime,  by  an  amount  of  evidence  sufficient  to  overbalance  the 
plaintiff's  side  of  the  case." 
3d.  As  to  the  rulings  in  the  second  and  third  exceptions. 
In  the  second  exception,  after  the  defendants  had  offered  proof 
tending  to  sustain  the  plea  of  justification,  the  plaintiflE,  by  way  of 
rebuttal,  offered  in  evidence  the  record  of  his  acquittal  by  the  crim* 
inal  court  of  Baltimore  city,  of  the  charge  of  indecent  ezpoeare  of 
his  person  on  the  occasion  referred  to,  and  this  the  court  rejected. 
In  this  ruling  there  was  no  error.  Such  acquittal  ooold  not  be 
replied  to  the  plea  of  justification  by  way  of  eaiappel  (Folkard's 
Starkie  on  Libel  and  Slander,  §  505),  nor  does  the  aoqaittal  of  the 
plaintiff  on  an  indictment  charging  him  with  the  same  oflienae  as 
is  specified  in  the  plea  of  justification,  preclude  the  defendants 
from  proving  the  truth  of  the  charge,  nor  indeed  does  ii  seem  to  he 
evidence  at  aU;  for  where  the  words  imputed  a  charge  of  murder, 
for  which  the  plaintiff  had  been  tried  and  acquitted,  it  was  held 
the  defendant  might  justify  specially,  and  that  the  truth  of  such 
plea  might  be  tried.  Id.,  §  693  ;  England  v.  Bourke,  3  Esp.  8a 
Reference  is  also  madei^n  thid  point  to  the  recent  case  of  Laymam 
V.  Latimer,  26  W.  B.  305.  Reliance  was  placed  in  argument  npon 
the  fact  that  in  an  action  for  false  arrest  and  malicious  proaeoii- 
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tkm  the  record  of  the  plaintiffs  acqaittal  is  admissible,  bufc  in  suoh 
an  action  it  most  be  shown  by  the  plaintiff,  as  an  essential  requisite 
to  the  maintenance  of  his  sait,  that  the  criminal  prosecntion  against 
him  had  terminated  in  his  favor,  and  hence  in  that  species  of  action 
the  record  of  acqaittal  is  admissible  to  prove  that  part  of  the  plain^ 
tiff's  case.  Bat  no  such  thing  is  required  in  an  action  for  libel,  and 
hia  acqaittal  in  a  prosecution  by  tlie  State  for  the  offense  charged 
in  the  libel  is  neither  evidence  for  him  in  chief  nor  in  rebuttal  un- 
der the  plea  of  -justification,  for  under  that  plea  the  question  of 
his  guilt  must  be  tried  de  novo. 

After  the  defendants  had  offered  evidence  under  this  plea  by 
several  witnesses,  tending  to  show  that  the  plaintiff  had  made  an 
indecent  exposure  of  his  person  to  them  at  a  certain  time  and  place, 
and  on  two  other  occasions,  the  plaintiff  offered  the  testimony  of 
several  witnesses  tending  to  show  that  at  the  time  mentioned  he 
was  absent  some  two  or  three  miles  from  the  locality,  and  then  of- 
fered the  testimony  of  a  number  of  witnesses  that  ho  was  a  man  of 
good  moral  character.  The  court  restricted  this  offer  of  character 
to  showing  what  his  character  was  for  delicacy,  modesty  and  chas- 
tity, and  to  this  restriction  he  excepted.  This  constitutes  the  third 
exception,  and,  as  we  understand  it,  it  presents  the  question  whether 
the  plaintiff  can  offer  evidence  of  general  good  character  in  rebuttal 
of  the  defendant's  proof  under  the  plea  of  justification  tending  to 
show  that  he  was  guilty  of  the  imputed  offense.  It  is  not  a  question 
whether  the  defendant  can  under  the  general  issue,  and  in  mitigation 
of  damages,  show  particular  bud  traits  of  character  in  the  plaintifL. 
If  evidence  of  bad  character  is  admissible  at  all  for  the  defendant 
ander  that  issue,  it  is  for  the  purpose  of  showing  that  a  bad  char- 
acter is  less  damaged  by  a  libel  or  slander  than  a  good  one,  and  in 
such  case  there  is  good  reason  for  requiring  the  defendant,  if  he 
attempts  to  assail  the  plaintiff's  character  at  all,  to  show  that  it  is 
generally  bad.  But  where  the  proof  is  confined  to  the  plea  of 
justification,  under  which  the  defendant  assumes  the  burden  of 
proving  the  plaintiff  guilty  of  the  imputed  offense,  and  the  latter 
seeks  to  repel  the  defendant's  proof  on  that  subject  and  show  his 
innocence  by  evidence  of  good  character,  his  evidence  on  that  point 
and  for  that  purpose  must,  in  our  judgment,  be  confined  to  those 
traits  of  character  which  the  imputed  offense  involves.  The  ques- 
tion presented  is  the  same  as  if  he  were  on  trial  for  the  offense  and 
•oaght  to  adduce  evidence  of  character  in  his  defense.     In  such 
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case  the  character  to  be  proved  mast  not  be  general,  bat  sach  as 
would  make  it  anlikely  that  the  accused  would  be  guilty  of  the 
particular  crime  with  which  he  is  charged.  1  Whart  Gr.  Law  (7th 
ed.),  §  636.  Upon  the  general  subject  of  evidence  of  character  in  ac- 
tions like  the  present,  there  is  much  apparent  conflict  of  opinion  and 
authority.  We  do  not  propose  to  review  the  decisions  nor  attempt 
to  reconcile  them.  As  the  question  is  presented  on  this  record  and 
in  this  case,  we  are  satisfied  the  court  below  committed  no  error  in 
this  ruling.  The  record  does  not  show  that  the  plaintiff  himself 
was  examined  as  a  witness,  and  hence  the  question  whether  his  good 
character  for  truth  and  veracity  could  be  given  in  evidence  under 
the  decision  in  Davis  v.  7%«  SkUe,  38  Md.  50,  does  not  arise. 

From  what  we  have  said  it  follows  that  the  rulings  upon  the 
admissibility  of  evidence  in  the  first,  second,  and  third  exceptions, 
the  granting  of  the  defendants'  first  and  second  prayers,  the  court's 
modification  of  the  plaintiff's  first  prayer,  the  rejection  of  his  second^ 
fourth  and  fifth  prayers,  and  the  court's  instruction  in  lieu  of  the 
defendants'  ninth  prayer  were  correct  The  court's  instruction  in 
lieu  of  the  plaintiff's  second  prayer  being,  as  we  have  shown,  right 
in  other  respects,  if  there  was  any  error  in  that  part  of  it  which 
declares  that  the  interposition  of  the  plea  of  justification  might  be 
taken  by  the  jury  as  evidence  tending  to  prove  express  malice  in 
the  original  pubUoation,  it  was  an  error  in  favor  of  the  plaintiff 
and  not  against  him.  The  jury  having  found  a  verdict  for  the  de- 
fendants, it  is  plain  they  must  have  so  found  either  upon  the  plea 
of  justification  or  the  defense  of  privilege,  and  it  therefore  becomes 
unnecessary  for  us  to  consider  whether  or  not  the  court  gave  them 
correct  instructions  upon  the  question  of  damages.  For  the  same 
reason  it  is  also  unnecessary  to  determine  whether  the  court's  in- 
struction in  lieu  of  the  defendants'  third  prayer  was  right  This 
disposes  of  all  the  rulings  in  the  case,  and  finding  no  ground  of 
reversal  we  must  affirm  the  judgment 
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IfBlfTDBKH  ALL  V.  S^TEOKKU 
(47  Md.  488.) 

Jk$d — nMake — r^prssentation  (f  quaniMif, 

DsleiidMit  executed  to  plaintiff  a  parchase-monej  mortgage  on  land,  lepfs- 
■ented  by  the  plaintiff,  believed  by  the  defendant,  and  stated  in  the  waij> 
lanty  deed,  to  be  187  acres.  On  aabeeqaent  surrey  it  proved  to  contain  only 
167  acres.  The  deficiency  was  of  greater  value  than  the  amount  secured  by 
the  mortgage.  On  a  bill  to  foreclose  the  mortgage,  A^,  that  the  quantity 
waa  a  material  consideration  for  the  purchase,  and  the  defendant  was  enp 
titled  to  an  abatement  of  the  purchase-money  to  the  amount  of  the  value 
of  such  deficiency  * 


B 


ILL  of  foi*ecloflure.    The  opinion  states  the  facts.    The  bill 
was  dismissed^  and  complainant  appealed.  * 


Jaffies  Blackgroom  and  Albert  Constabhj  for  appellant.  The  pur* 
chaser  is  left  to  his  remedy  on  the  covenant  in  the  deed.  OkiU 
V.  Whittakefy  'Z  Phill.  338.  The  purchaser,  after  conveyance,  has 
no  remedy  at  law  or  in  equity,  in  respect  to  defect  of  title,  quan- 
tity or  quality  of  the  estate.  Dart's  Vendors  and  Purchasers  (3cl 
ed.),  503;  Sugden's  Vendors  and  Purchasers  (13th  ed.),  232;  Newham 
Y.  May,  10  Price,  117;  PowOl  v.  Clark,  5  Mass.  355;  Boat  r.Puffy 
3  Barb.  353. 

Wm.  J.  Janes,  for  appellee. 

Bbbnt,  J.  The  object  of  the  bill  in  this  case  is  to  foreclose  i^ 
mortgage  for  one  thousand  dollars,  the  balance  of  the  purchase- 
money  for  the  farm,  named  in  the  mortgage,  which  had  been  sold 
to  Steckel,  one  of  the  appellees,  and  for  which  a  deed  had  been 
executed  to  him. 

The  answer  of  Steckel  sets  up.  as  matter  of  defense,  that  ther^ 
is  a  deficiency  in  the  number  of  acres,  called  for  in  the  deed,  to 
a  larger  amount  in  value  than  the  sum  for  which  the  mortgage 
was  given  ;  that  the  mortgage  is  therefore  without  consideration, 
and  ought  not  to  be  enforced. 

To  this  answer  the  mortgagee,  Mrs.  Mendenhall,  filed  a  replica- 

•8m  to  MOM  .CMt,  PUkman  t.  IHnttir  OhMrah  (1»  IbH.  1),  It  Am   Bq».  1 
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tion,  alleging  that  by  a  mistake  of  the  conveyancer  in  preparing 
tbp  deed,  the  words  more  or  less  were  omitted,  and  not  inserted  at 
they  should  have  been,  after  the  number  of  acres  therein  given, 
and  that  the  deed  thus  fails  to  express  the  true  agreement  of  the 
parties.    Upon  this  replication  issue  was  joined. 

The  following  agreement  was  then  entered  into  between  the  par- 
ties, and  filed  in  the  case.  **  It  is  agreed  in  this  pase  for  the  com- 
plainant and  for  all  the  defendants,  that  no  objection  shall  be 
taken  to  any  defects  of  pleading,  and  that  either  party  shall  have 
the  right  to  offer  in  evidence,  subject  to  exceptions  for  all  other 
causes,  any  evidence  which  would  be  material  and  proper  to  sup- 
port the  allegations  of  either  -part j  under  any  state  of  pleading,^ ^ 
This  agreement  disposes  of  the  necessity  of  determining  whether 
the  technical  objections,  presented  in  the  brief  for  the  appellant, 
are  well  taken,  and  very  clearly  submits  for  decision  in  the  caae, 
first,  whether  from  the  face  of  the  deed  and  the  proof  of  the  actual 
number  of  acres  contained  in  the  farm  sold,  the  mortgagor  is  en- 
titled to  an  abatement  for  a  deficiency ;  and  secondly,  whether 
there  is  proof  to  establish  a  mistake  in  the  deed  as  is  alleged  by  the 
appellant  in  her  replication. 

The  deed  specifies  the  number  of  acres  to  be  one  hundred  and 
eighty-seven.  The  survey  of  Mr.  McCauley,  the  correctness  of 
which  is  not  disputed,  shows  that  the  tract  in  reality  contains  but 
one  hundred  and  fifty-seven  acres  and  sixteen  perches — ^a  deficiency 
of  nearly  thirty  acres.  Upon  this  proof  the  vendee,  Steckel,  is 
clearly  entitled  to  an  abatement  of  the  purchase-money  for  the  de- 
ficiency. The  case  is  within  the  decision  in  Marbury  v.  Stone' 
streety  1  Md.  152.  It  is  there  said,  '*  where  land  is  sold  in  gro88» 
for  a  sum  certain,  upon  a  statement  of  the  number  of  acres,  quan- 
tity must  be  regarded  as  a  material  consideration  with  the  vendee.'' 
In  that  case,  as  in  this,  a  specified  number  of  acres  was  mentioned 
without  any  qualification,  '^  such  as  more  or  lesSy  by  estimaiian^ 
etc.,  to  intimate  that  a  positive  declaration  as  to  quantity  was  not 
intended,"  and  the  vendee  was  allowed  for  the  deficiency. 

[The  rest  of  the  opinion  discusses  a  question  of  fact  as  to  mis- 
take.] 

As  a  ratable  abatement  for  the  deficiency  proved  will  faUy  cover 
the  amount  of  the  mortgage,  the  decree  of  the  court  below  diamisa- 
ing  the  bill  of  complaint  will  be  affirmed* 

Deetee  affirmetL 
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AeUm^^of^aimi  8kUe  fornegliffent  toMofgaodU  l^in  muMp €f  BtaU  far 

intpeeUon. 

With  a  Tiew  to  raiaing  revenae,  a  State  atatate  Teqaired  the  inapection  of 
tobacco  and  the  storing  of  it  in  the  State  tobacco  warehoaaes  for  that  por- 
poae.  The  plaintiff  stored  hia  tobacco  in  conformity  with  that  law,  and 
while  BO  stored  it  was  destroyed  by  flre.  The  plaintiff  was  enabled  by  special 
leave  of  the  legislature  to  sue  therefor.  He  brought  action  therefor, 
alleging  that  the  loss  occurred  through  the  negligence  of  the  State.  HM^ 
on  demurrer,  that  there  was  no  contract  or  obligation  on  the  part  of  the  State 
to  keep  the  tobacco  safe,  and  that  the  State  waa  not  liable  for  the  loss  as 
bailee,  or  in  any  other  capacity. 

ACTION  of   negligence.     The  opinion  shows  the  facts.     The 
defendant  had  judgment  on  demurrer,  and  plaintiff  appealed. 

Bwnard  Carter y  John  P.  Poe  and  Frank  H.  Stockeit^  for  appel- 
lant. The  State,  having  become  a  warehonseman  of  the  tobacco, 
assumes  the  ordinary  obligations  of  warehousemen.  ^'Whenever  a 
State  becomes  a  partner  in  any  trading  concern"  (and  a  fortiori, 
when  the  whole  concern  or  business  belongs  to  her),  ^'she  divests 
herself,  so  far  as  concerns  the  transactions  in  which  she  so  engages, 
of  her  sovereign  character  and  takes  that  of  a  private  citizen.  In- 
stead of  communicating  to  the  company  or  its  business  her  privi- 
leges, she  descends  to  a  level  with  them  with  whom  she  associates, 
and  to  the  business  which  is  to  be  transacted.'^  Sank  of  the  United 
States  T.  Planters*  Sank,  9  Wheat.  907.  This  is  the  language  of 
Chief  Justice  Marshall,  speaking  for  the  Supreme  Court  of  the 
United  States.  See,  also,  Sriscoey.  Bank  of  Conim.,  11  Peters, 
324.  And  in  England  the  same  doctrine  prevails.  Duke  of  Bruns* 
wick  ▼.  King  of  Hanover,  2  H.  of  L.  Ca&  24 ;  s.  o.,  6  Beav.  5-7 ; 
OladsUme  v.  MusuruSy  9  Jurist  (N.  S.),  76. 


r.  Sannon,  H.  AisquUh  and  0.  J.  M.  Owinn,  Attomey-OeneraU 
for  appellee. 

Stbwabt,  J.    Some  tobacco  belonging  to  private  indiyiduak, 
stored  in  the  warehouses  of  the  State,  where  it  had  been  carried  iu 
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parsuanoe  of  the  law  for  inspection,  was  destroyed  by  fire.  The 
owners  claim  that  the  State  is  legally  bound  to  indemnify  them 
for  the  loss. 

Having  no  power  to  institute  soit  against  the  State,  without  spec- 
ial leave,  the  act  of  1876,  ch.  370,  was  passed,  aathorising  .them  to 
bring  suit  against  the  State,  for  the  purpose  of  ascertaining,  throngli 
the  courts,  if  the  State  is  liable  to  them  for  the  value  of  the  tobacco, 
and  if  so,  the  extent  of  the  damages.  This  suit  was  brought  in 
pursuance  of  the  said  act,  to  recover  from  the  State  the  damage 
claimed.  A  general  demurrer  was  filed  in  behalf  of  the  State  to 
the  declaration  of  the  plaintiffs  making  the  claim.  The  Oircuit 
Oourt  sustained  the  demurrer,  and  the  plaintiffs  have  appealed,  and 
the  question  is  —  Was  any  error  committed  by  the  court  in  so  ruling? 

From  the  origin  of  the  government  of  the  State,  laws  have  been 
passed  for  the  inspection  of  tobacco  amongst  other  objects,  with 
a  view  of  raising  revenue  for  public  use,  and  the  tobacoo  was  required 
to  be  brought  to  the  warehouses  of  the  State  for  that  purpose. 
Whether  these  inspection  laws  h^ve  been  wise  it  is  not  our  province 
to  determine.     That  power  resides  in  the  legislature. 

The  State,  in  the  organization  of  the  Federal  government,  hav- 
ing reserved  the  power  of  passing  inspection  laws,  has  since  enacted 
such  regulations  as  it  deemed  judicious  and  necessary  for  that  pur- 
pose. In  regard  to  the  inspection  of  tobacco,  the  act  of  1864,  ch. 
846,  amended  by  the  acts  of  18G5,  ch.  194, 18  7,  ch.  348,  and  1872 
ch.  36,  was  the  act  in  force  when  the  loss  and  damage,  now 
claimed  by  the  plaintiffs,  were  sustained. 

In  the  enactment  of  these  laws,  the  State  only  exercised  its 
authority  as  a  sovereign  power,  to  require  the  inspection  of  tobaoco 
for  such  purpose  as,  in  its  wisdom  and  discretion,  and  upon  public 
oonsiderations,  it  deemed  just  and  proper. 

In  doing  so,  the  State  in  no  sense  became  a  baUee  of  the  tobacco, 
nor  made  itself  responsible  as  a  warehouseman,  in  the  legal  accep- 
tation of  that  term.  Such  control  constituted  no  element  of  con- 
tract or  obligation,  on  the  part  of  the  State,  to  become  answerable 
for  the  safe-keeping  of  the  tobacco.  On  behalf  of  the  citixens 
generally  the  State  was  only  exercising  its  lawful  attribute  of 
authority,  in  compelling  its  production  at  its  warehouse,  under  the 
control  of  the  inspector,  the  public  officer  appointed  for  that  pur- 
pose, and  who  is  required  by  such  laws  as  the  State  may  enact,  to 
give  bond  as  such  for  the  faithful  discharge  of  his  duty.     To  him 
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is  confided  the  onstody  of  the  tobacco^  brought  to  the  warehoase 
for  inspection,  nntil  deliyered  to  the  owner.  He  is  responsible, 
according  to  the  law  enacted  upon  the  snbject,  for  his  good  oon- 
dncty  as  may  be  required  of  any  other  public  officer  in  regard  to  the 
discharge  of  any  other  official  duty.  SchmaUz  v.  United  States,  4 
Court  Chums  Bep.  147  ;  Dorset's  Exfr  y.  State,  4  H.  &  McH.  Id5  ; 
Story  on  Bailments,  461-463. 

Judgtamt  affirrMd. 


Shotib  t.  Pob. 

(471Cd.518J 

WW—"  eMir»f>"— «A^  horn  itfUr  tuuaar^$  deaik. 

A  doyiae  to  "ehildren  "  of  the  testator's  hod  oomprehendA  only  the  ohddvsB 
liTiog  at  the  testator's  death.    (866  note,  p.  4B6). 

T\  ILL  to  construe  a  will.    The  opinion  states  the  facts. 

Charlea  Poe  and  Edgar  H,  Oans,  for  appellant. 
John  P.  Poe,loT  appellee. 

Alyby,  J.  Lewis  Shotts,  by  his  will,  dated  30th  of  June,  1869, 
derised  and  bequeathed  to  his  son,  John  Lewis  Shotts,  all  bis  prop- 
erty, real,  personal  and  mixed,  absolutely  ;  and  appointed  his  son 
sole  executor.  Afterward,  on  the  12th  of  June,  1874,  the  testator, 
by  an  instrument  in  the  form  of  a  conveyance,  or  declaration  of 
trust,  set  forth  that,  in  consideration  of  the  natural  love  and 
affection  which  he  bore  to  the  children  of  John  Lewis  Shotts,  he 
did  thereby  appoint  the  said  John  Lewis  Shotts  trttstee  '*  for  the 
following  property  for  their  use,  and  until  they  arrived  to  the  age 
of  eighteen  years;  fifteen  hundred  dollars  in  Baltimore  City  Stock, 
and  one  note  of  Christian  Wheisample,  for  five  thousand  dollars,  to 
take  effect  at  my  death;  and  when  each  child  arrives  at  age,  the 
said  property  to  go  to  my  son,  John  Lewis  Shotts." 

The  testator  died  in  August,  1857,  and  both  instruments  were 
admitted  to  probate  in  the  orphans'  court,  as  testamentary  papers. 
John  Lewis  Shot.ts,  the  son  and  devisee,  had,  at  the  date  of  the 
declaration  of  trust  recited,  and  at  the  death  of  his  father,  only 
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two  children,  both  infants  of  tender  age,  and  both  of  whom  still 
survive;  and.  so  far  as  the  record  discloses,  they  are  the  only  two 
children  of  their  father.  John  Lewis  Shotts  renonnced  the  execu- 
torship, and  John  P.  Poe  was  appointed  administrator,  with  the 
will  annexed  ;  and  he  files  the  present  bill,  suggesting  doubts  and 
difficulties  in  the  construction  of  the  instrument  of  the  12th  of 
June,  1874,  and  asks  for  a  construction  of  the  two  papers,  and 
direction  as  to  the  manner  of  distribution  of  the  estate. 

[Omitting  minor  matters.] 

2.  The  only  other  question  is.,  whether  the  term  *^  children,"  used 
in  the  declaration  of  trust,  includes  children  of  the  son  that  may 
be  born  after  the  death  of  the  testator  ?  And  upon  this  question 
there  can  be  no  doubt  whatever.  If  there  be  any  question  that  may 
be  regarded  as  incontrovertibly  settled,  in  the  construction  of  wills 
or  testamentary  papers,  it  is,  that  an  immediate  gift  to  children,  stm- 
pliciter,  without  additional  description,  means  a  gift  to  the  children 
in  existence  at  the  death  of  the  testator;  provided  there  be  children 
then  in  existence  to  take.  In  Powell  on  Devises,  vol.  2,  p.  302,  the 
rule,  as  deduced  from  all  the  cases,  is  stated  thus:  ''That  an  im- 
mediate gift  to  children  (t.  e.  immediate  in  point  of  enjoyment), 
whether  of  a  person  living  or  dead;  and  whether  it  be  to  the  chil- 
dren simply,  or  to  a//  the  children;  and  whether  there  be  a  gift 
over  or  not,  comprehends  the  children  limng  ai  the  testatar^s  death 
{it  wij),  and  tJwse  only;  notwithstanding  some  of  the  early  cases, 
which  make  the  time  of  the  making  the  will  the  period  of  ascer- 
taining the  objects.''  To  the  same  effect  is  the  rule  as  stated  by 
Bedfield  on  Wills,  pt  2,  p.  330;  and  in  1  Boper  on  Legacies,  48,  49; 
and  the  decided  cases  fully  support  the  proposition  thus  laid  down 
by  the  text  writers.  Viner  v.  Francis^  2  Cox,  190;  Raddiffey* 
Buckley,  10  Ves.  195;  Davidson  v.  DaHaSy  14  id.  576 ;  De  WitU  v. 
DeWittBy  11  Sim.  41;  Mann  v.  Thompeon,  Kay,  638.  And  in  this 
State  the  late  Chancellor  Johnson  fully  adopted  and  applied  this 
rule  of  construction,  as  being  perfectly  well  settled,  in  the  case  of 
Benson  v.  Wright  S  Marfield,  4  Md.  Oh.  Dec.  278;  and  there  is 
nothing  in  the  case  before  us  to  exclude  the  application  of  the  rale. 

The  decree  of  the  court  below  being  in  accordance  with  this  view 
of  the  subject,  it  follows  that  it  should  be  affirmed. 

Decree  affirmed,  and  cause  remanded. 


Hon  BTTHB  RspoRTBR.— A  poflthumous  ohild  U  howATer  Included  amooff 
"Ufliis  at  the  tMUtor*t  death.'* 
la  JMMmv.  JVyvyirtlPsigeiMiltwM  held  thai '*  where  a  legaoy  la  given  to  a 
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of  lodivldaals  Id  general  terms,  as  *  to  the  obildren  of  A,'  and  no  period  Is  Ozed  for  th« 
iistribuUon  of  the  legacy.  It  is  to  be  considered  as  due  at  the  death  of  the  testator: 
and  none  but  children  who  were  bom  or  begotten  previous  to  that  time  are  entitled 
to  share  in  the  legacy.  But  a  child  In  ventre  sa  mere  at  the  death  of  the  testator  la 
eoDsldered  as  <fi  ene,  if  it  is  afterward  bom  alive ;  and  such  child  is  equally  entitled 
with  those  bora  in  the  life-time  of  the  testator." 

A  dcTise  to  all  and  every  such  child  or  children  of  B  as  shall  be  living  at  the  time  of 
his  decease  includes  a  posthumous  child.  2>«e  v.  darfce,  8  H.  Bl.  880.  A  bequest  to  all 
the  children  of  the  testator's  nephew  R. ,  born  in  the  testator's  life-time,  includes  a 
ehlld  of  which  R.'s  wife  was  pregnant  at  the  time  of  the  testator's  death,  although 
not  bom  until  afterward.  In  WhUditek  v.  Htddtm^  1  Bos.  A  Pul.  848,  a  devise  to  any  soi» 
of  J.,  begotten  and  bom  at  the  time  of  J.'s  attaining  majority,  was  held  to  include 
one  bora  three  months  thereafter.  In  Lcuwcuhire  v.  LaneagMre,  5  T.  R.  40,  a  child  in  the 
mother's  womb  was  held  to  be  bom  for  all  purposes  for  its  own  benefit.  To  same 
effect  Is  Barker  v.  Ftoree,  80  Penn.  St.  178.  But  in  Armidead  v.  DanoerfUid^  8  M unf.  80^ 
it  was  held  that  a  devise  to  the  teatator^s  **  children  *'  did  not  comprehend  a  poaW 
humous  child,  so  as  to  prevent  It  firom  claiming,  under  the  act  of  aaeeml»ly«  as  preUt' 
Mttled  by  the  wUL 
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The  plaintiflli  were  merehyant  tallon  at  C,  in  New  Hampshire,  with  a  bimadk 
at  M.,  in  Vermont,  in  charge  of  their  general  agent  G.  The  latter,  owin^  a 
debt  to  the  defendant,  a  phjeieian  residing  there,  deliTered  him  a  salt  of 
clothee  belonging  to  the  plaintiflli,  on  aoeoant  thereof,  the  defendant  snp- 
poning  that  C.  had  authority  so  to  do,  bat  knowing  that  the  goods  belonged 
to  plaintifib.  The  plaintlffb  baring  charged  the  goods  to  defendant,  hdd^ 
that  thej  were  entitled  to  recover  therefor  In  an  action  of  book  acooant. 

ACTION  on  book  accoimt  The  plaintiffs  reeided  at  Concord, 
N.  H.,  doing  business  there  as  merchant  tailors.  The;  had  a 
branch  shop  at  Montpelier,  Vt.  They  employed  Carrier  as  a  gen- 
eral agent  and  superintendent  there  at  an  agreed  price  per  week« 
Cnrrier  and  his  family  fell  ill,  and  he  employed  the  defendant,  a 
physician,  until  his  bill  was  greater  than  the  acooant  in  snit  Car- 
rier solicited  the  defendant  to  take  his  pay  oat  of  the  store,  and  to 
have  a  new  suit  of  clothes,  and  told  him  that  the  goods  he  took 
should  apply  in  payment  of  his  bill  for  medical  attendance.     The 
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defendant  took  the  goods,  relying  on  what  Ourrier  told  him,  and 
sappofling  that  he  had  authority  to  dispose  of  the  goods  in  that 
way,  otherwise  he  wonld  not  have  taken  them.  The  goods  were 
charged  to  the  defendant  on  the  plaintiff's  books.  The  plaintiffs 
did  not  deny  that  Carrier  had  the  right  to  use  enough  of  their 
funds  to  pay  himself  his  wages,  but  at  the  time  p]ainti&  closed 
out  at  Montpelier,  Currier  had  taken  from  plaintiffs'  funds  more 
than  the  amount  of  his  wages,  and  he  took  more  than  the  amount 
of  the  account  against  the  defendant,  after  the  goods  were  bought. 
The  defendant  had  judgment,  and  the  plaintiffs  excepted. 

Oleasan  (t  Fields  for  plaintiffs. 

Heath  d  Carleton^  for  defendant 

PowKRS,  J.  The  report  of  the  auditor  states  that  Currier  was 
the  general  agent  of  the  plaintiffs  in  the  conduct  of  their  business 
at  Montpelier.  His  authority  there  empowered  him  to  do  all 
things  usual  and  useful  to  conduct  the  business  of  merchant- tailors. 
A  general  agency  is,  however,  a  restricted  service.  The  agent  can- 
not go  outside  the  proper  scope  of  his  principal's  business.  So  far  as 
the  business  of  his  principal  is  concerned,  he  may  do  all  that  his 
principal  could  do.  He  cannot  steal  his  principal's  goods,  nor  ap- 
propriate them  to  his  own  use.  He  can  only  appropriate  them  to 
the  use  and  profit  of  the  principal.  Persons  dealing  with  a  gen- 
eral agent  are  bound  to  measure  the  scope  of  his  authority,  as  they 
are  in  dealing  with  a  special  agent.  Although  the  compass  of  au- 
thority in  the  one  case  is  wider  than  in  the  other,  still,  it  is  to  be 
understood  that  it  has  its  limits.  It  is  to  be  understood  that  it  is 
an  agents  not  a  principal,  who  acts.  Lapoint  v.  Scott,  36  Vt.' 
608. 

The  defendant's  good  faith  in  the  transaction  avails  him  noth- 
ing.    It  does  not  cure  Currier's  bad  faith. 

The  plaintiffs  have  not  misled  the  defendant.  They  notified 
everybody  that  Currier  was  an  agent,  authorized  to  sell  their  goods. 
Purchasers  understood  they  were  buying  goods  of  the  plaintiffs 
through  Currier  as  their  salesman,  and  that  the  pay  went,  or  should 
go«  to  the  plaintiffs. 

Th^  defendant  purchased  the  goods  sued  for,  and  attempted  a 
mode  of  payment  which  he  was  bound  to  know  was  unauthorized. 

Vol.  XXVIII  —  68 
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He  has  had  the  goods  and  converted  them  to  his  own  use,  never 
having  paid  the  plaintiffs  for  them.  The  implied  promise  arising 
from  taking  the  benefit  of  the  delivery  of  them  is  saffioient  to  vrar- 
rant  a  recovery  in  this  action. 

Judgment  reversed,  and  judgment  on  the  roport  for  the  plain- 
tifb. 

Judgm&ni 


Lamoillb  Oouktt  Natiohal  Bajtk  y.  Bihoham. 

(BO  Vt.  106.) 

Omury  — twretif — uguriouM  ifUerut  paid  fty  prinuiptL 


A  surety  cannot  avail  himself  of  oanriona  interest  paid  by  his  prindpid  on  « 
non-negotiable  note,  after  the  ezecatlon  of  the  note,  in  leduetloii  thereof. 

(8M9Uie0,p.  481.) 

ASSUMPSIT  on  a  non-negotiable  promissory  note.  Defendant 
signed  the  note  as  surety,  and  Atkins,  another  signer,  was  the 
principal  for  whose  benefit  the  money  was  obtained.  This  suit  was 
brought  in  the  name  of  the  plaintiff  for  the  benefit  of  Wilkina* 
who  discounted  the  note.  The  defendant  offered  to  prove  in  miti- 
gation of  damages,  that  at  different  times  after  the  execution  of 
the  note,  Atkins  had  paid  Wilkins  some  sums  as  extra  interest 
The  plaintiff  objected,  but  the  court  overruled  the  objectiou,  and 
held  that  all  payments  of  extra  interest  as  such,  as  well  as  any 
other  payments,  made  by  Atkins,  would  extinguish  so  much  of  the 
amount  due  on  the  note,  and  that  the  defendant  might  aa  folly 
avail  himself  of  all  such  payments  in  this  suit  as  Atkins  could  if  he 
were  a  defendant ;  to  which  plaintiff  excepted. 

Brigham  A  Waterman  and  Wilkins,  for  plaintiff. 

P.  K.  Oleed,  for  defendant  Any  sum  paid  by  Atkins  on  Uie 
note  in  suit,  even  though  paid  as  usury,  may  be  applied  in  pay- 
ment pro  tanio  of  the  principal.  A  payment,  resulting  in  the  re* 
duction  of  the  principal,  inures  to  the  benefit  of  all  the  signers. 
Ward  V.  Sharp,  15  Vt.  116 ;  Nuikda  v.  Bdhm,  38  id.  581  ;  EmUii§ 
V.  Ortiwold,  43  id.  40a 
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Rbdfibld,  J.  The  exceptions  present  the  single  qaesiion, 
whether  the  payment  by  the  principal  of  nsarioas  interest  on  the 
note  eo  nomine  does  enable  this  defendant^  who  is  sarety^  to  insifiBk 
that  such  excess  above  lawful  interest  shall  be  applied  as  a  payment 
of  the  note  pro  tanio. 

This  qaestion  is  not  new  in  this  State.  It  was  early  held  that 
money  paid  as  usury  could  not  be  attached  by  trustee  process, 
Barker  v.  Eati/s  1 9  Vt.  131  ;  and  that  such  claim  did  not  pass  to 
the  assignee  in  bankruptcy.  Nichols  y.  Bellows,  22  id.  581.  The 
courts  speak  of  the  matter  as  a  personal  right  of  the  victim  of 
usury^  and  as  a  mode  of  redressing  an  injury  caused  by  personal 
wrong  and  oppression.  And  it  is  now  well  settled  by  repeated 
adjudications^  that  it  is  the  right  and  privilege  of  the  party  pay- 
ing usury,  to  recover  back  such  usury,  or  insist  upon  its  operating 
as  a  payment /^o  lanto  of  the  principal,  or  to  waive  it^  at  his 
pleasure.  Ward  v.  Whitney,  32  Vt.  89;  Churchill  v.  Cole,  id. 
93  ;  Davis  v.  Converse,  35  id.  503.  And  more  recently  the  same 
doctrine  is  affirmed  in  Cody  v.  Ooodfunv,  49  id.  400. 

The  court  charged  the  jury  that  the  defendant  might  as  fully 
avail  himself  of  all  such  payments  of  extra  interest  by  Atkins  (the 
principal),  in  this  suit,  as  the  said  Atkins  could  if  he  were  a  de- 
fendant in  this  suit  This,  we  think,  as  tested  by  the  uniform 
course  of  decisions  in  this  State,  was  clearly  error. 

The  exceptions  show  that  Atkins,  the  principal,  was  a  witness 
but  it  does  not  appear  that  he  claimed  in  his  testimony  that  the 
extra  interest  paid  by  him  should  be  applied  in  reduction  of  the 
note.  Nor  is  any  fact  stated  that  would  take  this  case  out  of  the 
ordinary  and  well-settled  rules  of  law. 

Judgment  reversed  and  cause  remanded. 

Judgment  revented. 


HoiB  ST  THS  RawRi'ML—gee,  tothe  lame  effect,  PriUlMtt  ▼.  Jf  tte/teO,  17  Kans.  8B5  •  •« 
a,  0  Aid  .  Bep.  S87,  and  note,  S90.  In  Btady  y.  KoOjitt,  Jnst  dedded  by  the  Supreme  Ooiirt 
of  Wlacopgin,  It  was  held  ttiat  the  defense  of  usarj  is  personal  to  the  debtor  or  his  prlTies 
and  is  not  available  to  one  standing  in  the  position  of  asecond  mortgagee.  ▲  strictlj  anal- 
ogousqoestion  was  oowddered  by  the  same  court,  in  Bendey  ▼.  HomUr,  4S  Wis.  681,  and 
the  conclusion  was  reached  that  the  defense  of  usnrj  was  personal  to  the  debtor,  his 
prirles  In  blood  or  estate,  or  privies  to  the  contract,  and  that  principle  and  the  weight  of 
aatborlty  were  against  therii^t  of  a  judgment  creditor  to  set  it  up  against  a  mortgage. 
The  court  In  that  case  obserre : 

"This  appeal  presents  the  question,  whether  a  junior  judgment  creditor  of  the 
mortgagor  can,  in  a  suit  to  foreclose  the  mortgnge  which  the  mortgagor  does  not 
defend,  make  the  defense  for  himself  that  the  mortgage  is  usurious  and  yoid  under  ch. 
110  of  1860.    In  other  words,  whether  the  right  to  avoid  a  security  for  usury  under  that 
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•tatute  Is  peraonal  to  the  bonoimr,  or  whether  a  oredltor  can  a^ail  himaelf  of  it,  wheo  the 
borrower  does  not/* 

"Usury  fa fnaiiimproM2>ftum,Botmaitttii in ae.  It  reata  whollj  hi  atatnte.  ▲  borrowei' 
ai)d  a  lender  cannot  properly  bo  said  to  deal  together  on  equal  tenna.  The  BeceaaltyoC 
the  one  and  the  power  of  the  other  to  reliere  it  give  an  adTantage  to  thekader  over  the 
borrower.  This  may  be  ao  abuaed  aa  to  become  an  undue  advaotage.  And  experience 
has  shown  that  the  wanta  of  borrowers  and  the  greed  of  lenders  are  the  frequent  onraainn 
of  grievous  oppression.  Hence  aroae  statutes  againat  usury.  And  whatever  be  their  fonn, 
their  general  polii^  is  to  protect  the  bonx>wer  against  oppressive  exaction  of  the  lender. 

**And  aa  between  borrower  and  lender,  the  defense  of  usury  may  weU  involve  bad  fallh* 
This  Is  especially  true  wheo  the  defense  involves  repudiation  of  principal  aa  w^  as  ua«- 
rious  interest.  When  statutes  give  such  a  defense,  however,  courts  must  u|ihold  it,  how. 
ever  hard  It  may  be.    Auttln  v.  Burgeaa,  86  Wis.  187. 

''But  while  oourta,  under  a  statute,  avoiding  the  enttoe  contract  f6r  usury,  wHl  uphold  the 
defense  according  to  the  letter  of  the  statute,  they  will  grant  afllrmatlve  relief,  not  ex- 
pressly given  by  such  a  statute,  only  upon  pigment  of  the  money  actually  loaned  and 
legal  intersst.  Lee  v.  Peekham,  Draper  v.  Emenon,  Bupra.  And  this  is  because,  while 
it  is  the  duty  of  courts  to  give  effect  to  the  letter  of  a  statute  againat  opprwssion  of  the 
borrower,  th^  will  not  extend  the  letter  of  the  statute  to  relief  oppressive  of  the  lender. 

**  And  because  statutes  of  usury  are  deaigned  to  protect  the  borrower  from  opprwiion .  the 
borrower  always  has  the  option  of  pasring  hia  usurious  debt.  When  he  haa  paid  it,  he  haa 
no  right  to  recover  bade  any  part  of  it  at  law,  unleas  the  statute  expressly  gives  such  an 
action.  As  the  Supreme  Court  of  Connecticut  says  in  effect,  the  borrower  is  the  beat  Judge 
of  the  oppression  of  the  contract  againat  which  the  statute  affords  him  the  tight  of  relief : 
and  if  he  sees  fit,  in  justice  and  honor,  to  waive  hia  right  of  avoiding  the  contract,  he  cer- 
tainly may  do  so.  ReadUng  v.  TFerton,  7  Coon.40B.  Such  statutes  neither  prohibit  the 
borrower  from  paying,  nor  the  leader  firom  receiving  the  usurious  debt  DOL  v.  mieoCf, 
Taney's  C.  C.288. 

"  It  is  dlfflcalt  to  perceive  why  the  defense  given  by  the  statute  to  the  borrower,  for  hie 
protection  against  oppweslon,  and  which  he  may  waive  at  hia  pleaaura,  should  be  ex- 
tended to  any  one  but  himself  or  his  representatives.  In  the  language  of  the  CciuiectieDi 
court,  in  the  case  already  quoted :  *  On  what  good  reason  may  a  stranger  to  a  usuiioQa 
agreement  be  suffered  to  do  what  the  party  In  Interest  may  consider  aa  incompatible  with 
honor  and  integrity  1  * 

''This question  has  given  rise  to  a  very  wide  range  of  discussion.  Th'9  eases  have  geneniDy 
held  the  defense  of  usury  personal  to  the  debtor,  his  privies  in  blood  or  estate,  and  ptiiiee 
to  the  contract ;  and  that  strangers  to  a  contract  cannot  impeach  It  for  usury.  Tbeve  la, 
however,  some  confusion  In  the  cases  upon  the  question,  whether  creditors  having  a  Masi 
on  land  affected  by  a  usurious  mortgage,  are  to  be  oonaldered  so  far  privies  la  Mtare.  ae 
to  entitle  them  to  take  advantage  of  the  usury. 

"  The  authoritiea  are  collected  and  reviewed  with  much  learning  inch.  81  of  Tjrlar  on 
Usury  They  are  so  numerous  that  it  would  be  both  burdensome  and  uuproAtahle  to  r»-> 
view  them  here.  The  question  Is  an  open  one  in  this  State ;  and  there  certainty  are  ceaea 
elsewhere  to  support  a  ruling  either  way.  We  have  come  to  the  condualoa,  however, 
after  full  consideration  of  the  cases,  that  principle  and  the  weight  of  authority  are 
the  right  of  a  mere  creditor.  We  do  not  know  that  we  can  better  eypreas  our  view 
by  quoting  the  language  used  by  Mr.  Tyler  in  the  work  dted: 

" '  From  the  authorities.  It  seems  to  be  dedded  that  the  policy  of  the  statute  04  usury  iathe 
protection  of  borrowers  against  oppressive  exactions  br  lenders .  It  is  not  essnntisl  to  the 
plt>motlon  of  this  policy  that  other  perscms  than  the  victims  of  the  usurer,  or  peraoee 
standing  In  legal  privltv  with  him,  ^ould  have  the  bmieflt  of  the  statute,  and  hence  the 
rule  that  the  objection  of  usury  cannot  be  raised  by  a  mere  stranger  to  the  usurious 
action.  And  it  has  been  expressly  declared  that  if  the  borrower  prsCera,  for  any 
to  abide  by  his  agreement,  he  will  be  permitted  to  do  so.  He  wUl  not  be  compelled  to 
cept  the  aid  of  the  statute  of  usury  against  the  convictions  of  his  judgment  and 
and  whenever  he  has  waived  the  ben^t  which  the  statute  proffers,  no  one  eln  oan 
it  available  in  his  place . '  This  would  exdnde  mere  credlton,  as  haa  been  inrpfmilj  haU 
in  seversl  oases  dted  by  the  author. 
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It  has  been  held  In  some  owes  that  the  purchaser  genereUy  —  not  of  the  mere  equity  of 
redemptloo — of  property  chained  with  an  usurious  lien  or  daim  can  aUege  the  usury  and 
defeat  the  dalm  when  the  conveyance  shows  that  the  vendor  conveyed  the  property  dls«- 
cfaai^ed  of  such  lien.  Nwwman  r.  Kenhaw^  10  Wis.  88S ;  LuOMiiifUfn  v.  Homis^  21  Id. 
288;  BoiUey  v.  Airrtam,  :M  N.  T.  170;  BuUard  v.  Caunor,  80  id.  197 ;  and  see  Gtomherlato 
v.i>0mpe6Via0id.l44  ;  IFtiUiims  ▼.  lUt,  id.  819.  The  reason  given  in  some  of  these  cases 
for  such  a  ruling  Is  that  the  purchaser  under  such  drcumstances  succeeds  to  aU  the  rei»> 
tions  of  his  vendor  In  respect  of  the  property,  and  therofore  neoessarily  acquires  the  right 
to  question  the  validity  of  the  usurious  security  in  protection  of  his  title.  But  when  the 
purohaser  of  land,  subject  to  a  mortgage  or  other  lien,  agrees  to  pay  the  debt,  he  cannot 
defend  against  the  morigage  or  debt  on  the  grofund  of  usury.  Orcuner  r.  Lepper^  96  Ohio 
8t.  80 ;  s  c,  20  Am.  Bep.  7QA,  and  note,  758;  Houifi^  v.  Baneih  88  Md.  181 ;  a.  o.,  11  Am. 
Bap.  484;  PlekeU  v.  MerehanUi'  Not.  Bank  of  MemphU,  88  Aric.  8M;  Mdhtr  v.  Lanfrom^ 
86  HI.  618.  See,  also,  Ferri»  v.  Orautfnrd^  2  Denio,  806 ;  ilfason  ▼.  Loird,  40  N.  Y.  478 ;  Har- 
din V.  Byde,  40  Barb.  486 ;  Fneman  ▼.  .^uld,  44  N.  Y.  60.  That  the  purchaser  of  a  mevs 
equity  of  redemption,  or  one  who  purchases  subject  to  the  mortgage,  cannot  setup  usniy, 
has  also  been  held  hi  amcMTY.^olMirt,  24  N.J.  Bq.  120;  Bridge  ▼.  Hubhortl,  16  Mass. 
108;  Readina  v.  TFeatoii,  TOonn.  418;  SUphauT.  Afiiir,  8  Ind.  868.  Bot see, otherwise,  Oim- 
iKioii  V.  Qreoih  SON.  H.  100;  MoAlUtor  v.  Jmvuut,  88  Miss.  148. 
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(60  Vt.112.) 

Jwri§dicUan  —  State  eourU — of  stiite  againsi  National  haink$for  umrg. 

StAte  ooarta  hare  jurisdiction  of  salts  againBt  National  banluto  recoyer  monej 

paid  as  Qsnry.* 

ASSUMPSIT,  to  reoover  from  the  defendant,  a  National  bank, 
moneys  paid  for  nsurions  interest  The  oonrt  rendered  judg- 
ment for  defendant  for  want  of  jurisdiction;  to  which  the  plaintiff 
excepted. 

W.  D.  Oran$,  for  plaintiff. 

TF.  W.  Orout  and  L.  H.  Thcmpsonf  for  defendant  The  District 
Oonrts  of  the  United  States  are  given  jnrisdictioD  of  cases  where 
National  banks  are  parties.  Bey.  Stats.  U.  S.,  §  563,  clauses  1, 15. 
Section  57  of  the  National  Banking  Act,  which  attempted  to  con- 
fer jurisdiction  on  State  courts  in  suits  brought  against  National 
banks  to  recorer  the  penalty  for  taking  usurious  interest  named  in 
section  30  of  the  same  act,  is  unconstitutional     Congress  has  no 


•8eetosaiiieaffeot,GruherT.^lrrtJrat  Bafilc,18A.  L.  J.IST;  Bletxy.OoUmMa.NaL 
Bemk,  IS  Id.  281;  Ptafcett  v.  MmikaMttt  NaU  Bankaf  Mm^phit,  88  Ark.  848. 
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authority  to  confer  upon  State  courts  jurisdiction  in  suits  to  reoover 
penalties  for  violation  of  the  laws  of  the  United  States.  10  Am. 
Law  Bey.  777-9;  1  Eenfs  Com.  397,  399,402,  403;  2  Stoics  Const, 
§§1765,  1756. 

Barrett,  J.  This  is  an  action  of  assumpsit  in  the  common 
counts.  It  is  not  questioned  that  State  courts  would  have  juris- 
diction in  this  form  of  action  where  National  banks  are  parties,  for 
cause  of  action  arising  ex  contractu  in  business  transactions.  So 
far  as  the  cause  of  action  set  forth  in  the  declaration  is  concerned, 
there  is  no  ground  for  the  motion.  The  specification  shows  that 
recovery  is  sought  for  money  paid  to  the  bank  as  interest  in  excess 
of  six  percent  It  is  therefore  claimed  that  the  State  court  had  not 
jurisdiction,  and  that,  for  such  recovery,  the  jurisdiction  is  exclu- 
sive in  the  Federal  courts.  Whatever  might  be  true  in  this  respect 
if  the  suit  had  been  brought  to  recover  the  forfeiture  of  twice  the 
amount  of  interest  thus  paid,  counting  on  the  U.  S.  Rev.  Stats.,  § 
5198,*  in  the  case  in  hand  the  plaintiff  does  not  sue  for  the  forfeit- 
ure,  but  only  for  the  excess  above  six  per  cent.  The  claim  is  not 
for  a  penalty,  nor  does  the  suit  partake  of  the  character  of  a  penal 
action.  The  suit  is  the  same  that  would  be  brought  to  recover 
money  paid  as  usury  under  the  law  of  Vermont,  which  provides  that 
the  taking  of  usury  shall  subject  the  taker  to  a  suit  and  recovery 
for  the  excess  above  six  per  cent  This  case,  therefore,  does  not 
fall  within  either  constitutional  or  statutory  provision,  by  which 
exclusive  jurisdiction  is  given  to  the  Federal  courts  of  all  matters 
of  crime  arising  upon  and  under  the  Constitution  and  the  laws  of 
Congress.  Moreover,  sec.  75  of  the  Banking  Act  of  June  3,  1864, 
ch.  106,  continued  in  force  by  ch.  80  of  the  act  of  February  18, 1875, 
expressly  confers  jurisdiction  on  State  courts  of  suits,  actions, 
and  proceedings  against  any  association  under  said  banking  law,  if 
sach  courts  would  have  jurisdiction  of  similar  cases  under  State 
laws.  The  county  courts  of  Vermont  have  jurisdiction  of  suita 
and  proceedings  for  the  recovery  of  money  paid  as  usury.  So  thai 
this  case  is  within  the  terms  and  intent  of  that  act  of  Congress. 

We  have  the  note  of  a  case,  in  which  the  Supreme  Court  of  Mary- 
land, in  1877,  held  that  the  State  court  has  such  jurisdiction,  and 
that  the  penalties  and  forfeitures  of  which  exclusive  jurisdiction  is 
given  to  the  Federal  courts  by  sec  711  of  Rev.  Stats.  U.  S.,  oontem* 

«  See  Old*  V.  JfoFoyiSl  Olilo  St.  Sn. 
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plates  only  those  penalties  and  forfeitures  of  a  public  nature  which 
may  be  sued  for  by  the  government^  or  some  person  in  its  behalf.* 

In  Steadfnan  y.  Redfield,  2  Am.  Law  Times^  624,  the  Supreme 
Court  of  Tennessee,  in  1874,  decided  that  the  National  Currency 
Act  does  not  prevent  an  action  in  a  State  court  against  a  National 
bank,  to  recover  an  amount  usuriously  received  in  violation  of 
State  laws. 

In  First  Nat.  Bank  of  Whitehall  v.  Lamb,  60  N.  T.  96;  s.  c,  10 
Am.  Bep.  438,  and  in  Bank  v.  Hale,  69  N.  Y.  63,  it  was  held  that 
National  banks  are  subject  to  the  usury  laws  of  the  States  iu  which 
they  are  located,  and  that  the  penalty  of  the  State  laws  may  be 
enforced  in  the  State  courts.  In  Cook  y.^Nat.  Bank  of  Boston,  62 
N.T.  96;  8.  c,  11  AuL  Rep.  667,  it  was  held  that  a  Massachusetts 
National  bank  may  be  sued  in  a  New  York  State  court,  while  in 
Central  Nat.  Bank  v.  Pratt,  116  Mass.  639;  s.  a,  16  Am.  Bep.  138, 
it  was  held  that  National  banks  are  subject  only  to  the  laws  of  Con- 
gress as  to  usury,  and  the  penalty  for  it,  but  the  jurisdiction  of  the 
State  courts  iu  that  respect  is  not  questioned. 

Upon  the  subjection  of  National  banks  to  State  laws,  see  Nat. 
Bank  v.  Com.,  9  Wall.  362,  in  which  it  is  said  :  "  It  is  only  when 
State  law  incapacitates  them  from  discharging  their  duties  to  the 
government,  that  it  becomes  unconstitutional.'* 

In  view  of  the  act  of  Congress  conferring  jurisdiction  on  the 
State  courts,  and  of  the  cases  above  cited,  we  have  no  hesitation  in 
holding  that  the  State  courts  of  Vermont  may  take  and  exercise 
the  jurisdiction  thus  conferred.  It  is  not  necessary,  in  disposing 
of  the  motion  in  this  case,  to  decide  the  question,  whether  the 
banks,  as  to  usury,  are  subject  to  State  laws,  as  held  in  New  York, 
or  only  subject  to  Federal  laws,  as  held  in  Massachusetts  ;  nor 
whether,  in  order  to  recover  the  forfeiture,  as  such,  provided  in  said 
section  6198  of  the  Revised  Statutes,  it  would  be  necessary  to  count 
expressly  on  that  section  ;  nor  whether,  in  the  present  suit,  the  right 
of  recovery  would  be  limited  to  two  years  next  prior  to  the  bringing 
of  the  suit ;  or,  on  the  other  hand,  whether  the  money  paid  to  the 
bank  as  usury  is  to  be  regarded  as  having  become  forfeited  on  the 
fact  of  pay  men  ty  by  reason  of  being  received  in  violation  of  law, 
and  so  the  bank  would  be  holding  it  without  right,  and  to  the  use 
of  the  party  paying  it,  and  therefore  it  might  be  recovered  in  this 
action  at  whatever  time  received  within  our  own  statute  limitation. 
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Under  the  motion  the  only  question  is,  can  the  action  be  main- 
tained for  any  purpose  ?  For  what  the  plaintiff  may  recover  in 
the  action  is  to  be  determined  on  the  trial  under  legitimate 
pleadings,  and  not  upon  this  motion,  by  anticipation,  and  with 
such  limited  scope  of  argument  as  was  addressed  to  us  upon  the 
hearing  on  this  bill  of  exceptions. 
The  pro  forma  judgment  is  reyersed,  and  cause  remanded. 

Judgment 


WsiOHT  Y.  Olabk. 

(BOYUim 


A  hound  kept  for  the  chMe,  and  kept  chained  when  not  hnntlag,  was  pi 
ing  a  fox,  foUowed  by  his  master  the  plaintiff,  and  8.,  his  eompanion  and 
fellow  huntsman.  While  out  of  sight  and  hearing  of  his  master  bat  near 
to  S.,  the  hound  was  accidentally  shot  by  defendant  in  firing  at  the  ioz. 
HM,  that  the  hound  was  not  "  running  at  large  **  within  the  meaning  of  a 
statute  authorizing  the  killing  of  animals  running  at  laige,  and  that  defend- 
ant was  liable  in  damages.     {See  note,  p.  IK)0.) 

The  court  charged  that  the  jury  might  giro  exemplary  damages  if  they  found 
that  defendant  shot  the  plaintllPs  hound  "  intentionally  and  wantonly.* 
While  considering  the  verdict,  the  officer  in  charge,  at  their  request,  fur- 
nished them  with  a  dictionary,  ftom  whieh  they  took  the  word  **  wanton,** 
which  they  used  in  their  rerdict  to  express  the  idea  that  the  act  was  uni». 
tentional  but  careless.  It  not  appearing  that  the  defendant  was  prejudieed, 
held,  no  ground  for  setting  aside  the  yerdiot. 

TRESPASS  for  shooting  a  dog.  The  dog  in  question  was  a  hound 
kept  for  the  chaae^  and  chained  when  not  in  pursuit  of  game; 
plaintiff  went  out  with  the  dog  to  hunt  foxes,  and  was  joined  by 
Stone,  by  plaintifPs  consent ;  a  fox,  started  and  closely  followed 
by  the  dog,  passed  across  the  farm  of  the  defendant's  father,  and 
took  coyer  in  a  piece  of  wood,  Stone,  and  others  who  had  joined 
him,  being  near  by  and  in  view  of  both  fox  and  dog  as  they  passed 
into  the  wood  and  out  of  sight ;  the  defendant  came  from  his 
father's  house  with  a  gun,  and  followed  the  dog.  The  defendant 
testified  that  the  dog  had  driyen  the  fox  into  coyer,  and  was  play- 
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i&g  about  him  in  full  view  ;  that  he  shot  at  the  fox  and  hit  the** 
dog  accidentally.  The  evidence  showed  that  when  he  fired  he  was 
dose  to  the  dog. 

The  court  charged  that  if  the  plaintiff  or  Stone  was  pursuing, 
and  near  enough  to  be  in  view,  and  the  dog  was  neither  doing  nor 
threatening  injury  to  others,  defendant  was  not  justified  in.shootiugi 
him ;  that  if  the  dog  had  the  fox  confined,  the  defendant  was  not  to. 
be  justified  in  interfering  with  either  dog  or  fox,  so  that  if  the  defend-, 
ant  shot  the  dog  accidentally,  he  would  be  liable  for  the  actual  dam> 
age,  or  if  he  did  it  intentionally  or  wantonly,  the  jury  would  be  at 
liberty  to  give  exemplary  damages ;  and  that  if  they  found  the 
shooting  wanton  or  intentional,  they  should  find  that  fact  speciallyt^ 
The  jury  returned  a  verdict,  for  II9.6O,  and  a  special  verdict,  '^  tha^ 
the  shooting  of  the  dog  was  a  wanton  act"  The  defendant  moved 
to  set  aside  the  verdict,  on  the  ground  thfit  after  the  jury  retired,, 
they  e^ressed  their  opinion  that  the  act  of  the  defendant  was  uuiiTi 
tentional,  but  somewhat  careless  ;  that  a  discussion  then  arose  as  tu 
the  proper  word  to  express  that  idea  in  their  verdict,  and  as  they 
were  unable  to  agree,  the  officer  in  charge,  by  their  direction, 
brought  them  a  copy  of  Webster's  Unabridged  Dictionary,  which 
they  consulted  in  quaking  up  their  verdict,  and  from  which  they. 
took  the  word  taanion,  used  in  their  verdict.  The  court  overruled, 
the  motion ;  to  which  the  defendant  excepted.  The  other  facts: 
appear  in  the  opinion. 

L.  H.  Thomp9(my  tot  defendant.  The  dog  was  so  far  from  plain- 
tiff, that  the  plaintiff  could  not  have  restrained  him  had  he  been 
engaged  in  any  mischief.  He  was  therefore  running  at  large  within 
the  meaning  of  the  statute.  Acts  of  1862,  No.  10,  §  3 ;  Russell  v* 
0(me,  46  Vt  604,  per  Peok,  J.;  ConimonweaUh  v.  Dota,  10  Mete. 
382 ;    Olark  v.   Boardman,  42  Vt  677. 

The  plaintiff  acquired  no  property  in  the  fox  by  the  dog's  driv 
ing  him  to  cover.    2  Oreenl.  Ev.,  §620;  1  Bouv.  Law  Diet,  tit 
FsrcB  Naturm ;  Pierson  v.  Post^  3  Cal.  175 ;  4  Bac.  Abr.,  Bouv. 
ed.,  tit  Game.    The  charge  so  far  as  it  related  thereto  was  there-, 
fore  erroneous.     Vincent  v.  Stinehour,  7  Vt  62. 

Exemplary  damages  are  allowable  only  where  the  defendant  has 
been  guilty  of  malioe,  gross  negligence,  etc.  Sedgw.  on  Dam.  34,^ 
617,  640. 

The  motion  to  set  aside  the  verdict  should  have  been  sustained* 
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Hilliard  on  New  Trials,  219  ;  MerriUy.  Nary,  10  Allo^  416  ;  Sia»$ 
T.  Faiterson,  45  Vt  817. 

W.  W.  Miles  and  W.  W.  Groni,  for  plaintiff. 

Boss,  J.  On  the  trial  the  defendant  attempted  to  jostifj  tlM 
killing  of  the  plaintiff's  dog  by  virtue  of  §  3,  p.  627,  Oen.  Stats., 
which  makes  it  the  duty  of  the  owner  or  keeper  of  a  dog  to  oaose 
a  collar^  with  his  name  plainly  written  thereon,  to  be  worn  on  tlM 
neck  of  the  dog,  and  then  provides:  ^  And  it  shall  be  lawfnl  for 
any  person  to  kill  any  dog  running  at  large  off  the  premises  of  the 
owner  or  keeper,  not  having  on  such  collar ;  and  the  owner  or 
keeper  of  sach  dog  shall  recover  no  damage  for  such  killing."  The 
plaintiff's  dog  was  a  hoand,  trained  to  hunt  foxes,  and  kept  chained 
except  when  taken  out  for  that  purpose.  On  the  occasion  when 
shot,  the  plaintiff  was  out  with  the  dog  in  pursuit  of  a  fox,  and 
idthough  at  the  time  of  the  shooting  the  plaintiff  was  some  dia- 
tance  from  the  dog,  he  was  still  in  the  chase,  and  Stone,  who  had 
joined  in  the  pursuit  in  accordance  with  a  previous  understanding 
with  the  plaintiff,  was  near  to  and  in  full  view  of  the  dog  and  the 
fox  as  they  passed  into  the  woods,  where  the  defendant  shot  the 
dog.  It  is  not  stated  whether  the  place  where  the  defendant  shot 
the  dog  was  off  the  plaintiff's  premises,  which  is  a  fact  necessary 
to  be  shown  by  the  defendant,  to  make  out  a  justification  of  the 
killing.  As  it  is  incumbent  for  the  excepting  party  to  place  upon 
the  record  such  facts  as  will  affirmatively  show  error  in  the  ruling 
of  the  county  court,  the  jadgment  of  that  court  might  be  affirmed 
on  this  ground  alone.  It  is  however  probably  fair  to  infer  from 
what  is  stated  in  the  exceptions,  that  the  killing  was  off  the  plain- 
tiff's premises.  Hence  the  question  arises,  whether  the  dog  was 
''running  at  large"  when  killed*  If  not,  the  county  court  correctly 
refused  to  direct  a  verdict  for  the  defendant,  and  ruled  that  the 
defendant  was  not  justified  in  shooting  the  dog,  'Mf  the  plaintiff 
or  Stone  was  pursuing  the  fox,  and  so  near  as  to  be  in  view."  What 
the  court  added  in  regard  to  ''the  dog  neither  doing  nor  threaten- 
ing any  injury  to  others,"  could  not  have  prejudiced  the  defend- 
ant The  meaning  of  the  phrase,  "running  at  large,"  was  before 
the  court  on  another  statute,  in  Russell  y.  Cone^  46  Vt  600.  Judge 
Peck  in  that  case  says:  ''  Bunning  at  large  is  used  in  the  statute 
in  the  sense  of  strolling  without  restraint  or  confinement,  or  wan- 
dering, roving  or  rambling  at  will,  nnrestrainedi     Perhaps  no  pir^ 
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doe  abstract  rule  under  the  statute  can  be  laid  down,  applicable  to 
•▼ery  caae,  as  to  the  nature,  character,  and  amount  of  restraint 
necessary  to  be  exorcised  over  a  domestic  animal.  *  *  *  But 
the  restraint  need  not  be  entirely  physical;  it  may  depend  much 
upon  the  training,  habits  and  instincts  of  the  animal  in  the  par- 
ticular case ;  and  the  sufSciency  of  the  restraint  is  to  be  determined- 
more  from  its  effect  upon,  and  controlling  and  restraining  influence 
oyer,  the  animal,  than  from  the  nature  or  kind."  This  is  so  recent 
and  so  full  a  definition  of  these  words  that  nothing  further  need  be 
added.  The  dog  is  the  most  tractable  of  animals,  and  yields  most 
readily  to  restraint  other  than  physical.  The  yoice  and  look  of 
his  master  are  often  more  potent  to  restrain  him  than  cord  or' 
chain.  He  is  often  trained  so  that  at  his  master's  command  he  will 
remain  by  and  guard  his  property  for  a  whole  day  in  the  absence  of 
his  master,  or  go  out  of  sight  and  miles  away  and  gather  in  his 
flocks  and  herds.  Different  species  haye  special  instincts  which 
render  them  particularly  susceptible  to  training  and  restraint  in 
certain  directions.  The  trained  hound,  when  pursuing  the  fox  or 
deer  with  and  at  his  master's  bidding,  is  no  more  '^  strolling  with- 
out restraint,"  or  **  wandering,  roving  or  rambling  at  will,"  than  a 
boy  while  going  on  an  errand  at  his  master's  command.  Either, 
when  out  of  sight  and  hearing  of  the  master,  have  it  in  their  power 
to  *'  stroll  without  restraint,"  or  rovo  at  will ;  but  neither  do,  so 
long  as  they  continuously  and  rigorously  pursue  the  thing  com- 
manded. Hence  the  fact  that  the  dog  when  shot  was  out  of  sight 
and  hearing  of  his  master  is  not  determinative  of  whether  he  was 
*^  running  at  large."  If  the  plaintiff's  testimony  gained  credit, 
when  shot,  the  dog  was  in  hot  pursuit  of  the  fox  in  obedience  to 
the  command  of  the  plaintiff,  with  all  his  instincts  urging  him 
thereto,  as  each  bound  brought  him  nearer  and  nearer  the  coveted 
prize.  We  do  not  think  such  a  dog,  thus  running,  is  within  the 
meaning  of  the  statute,  running  at  large ;  and  there  was  no  error 
in  this  ruling  of  the  county  court 

II.  The  defendant  claimed  that  the  shooting  of  the  dog  was 
accidental,  occasioned  by  attempting  to  shoot  the  fox,  as  he  had  a 
right  to  do.  If  the  kind  of  accidental  shooting  shown  by  the 
defendant  was  such  as  rendered  him  liable,  the  ruling  of  the  court 
that  he  had  no  right  to  shoot  at  the  fox  if  the  dog  had  brought  him 
under  cover,  whether  correct  or  erroneous,  becomes  immaterial  It 
is  only  injuries  from  unavoidable  accidents  that  are  not  actionable. 
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In  the  case  cited  and  relied  upon  by  the  defendant,  Vincent  ▼• 
SHnehour,  7  Vt  62,  it  is  held:  *^  Therefore,  when  a  person  is  doings 
a  voluntary  act  which  he  is  under  no  obligation  to  do,  he  is  lield 
answerable  for  any  injury  which  may  happen  to  another  either  by 
carelessness  or  accident  On  this  principle  the  case  of  Underwood 
Y.  Hewsony  1  Stra.  596,  was  decided.  The  act  of  uncocking  the 
gun  was  voluntary,  not  unavoidable ;  a  greater  degree  of  prudence 
was  therefore  required. ''  The  shooting  of  the  fox  was  voluntary, 
not  unavoidable/ and  furnishes  no  excuse  to  the  defendant,  if  he 
did  not  thereby  intend  to  hit  and  kill  the  dog. 
.  in.  Wo  think  there  was  no  error  in  the  court's  charge  in  r^^ard 
to  exemplary  damages.  The  court  told  the  jury  they  were  at  liberty 
to  add  this  class  of  damages  if  they  found  the  defendant  ^*  inten- 
tionally and  wantonly''  —  that  is,  purposely  and  recklessly,  or 
without  proper  regard  for  the  rights  of  the  plaintiff —  shot  the  dog 
The  law  implies  malice  where  a  party  purposely  commits  a  treepeaa. 
especially  if  he  commits  the  tort  with  a  total  disregard  of  the  rightr 
of  the  owner. 

IV.  There  is  no  analogy  between  the  jurors'  obtaining  a  diction 
ary  to  ascertain  the  meaning  of  the  language  which  they  use  in  i 
special  verdict,  and  the  giving  them  the  (General  Statutes  by  directior 
of  the  court,  to  hunt  out  for  themselves  the  law  relating  to  man 
slaughter.  The  jurors  are  to  receive  the  law  from  the  court  II 
criminal  cases  even.  It  is  the  duty  and  prerogative  of  the  courl 
to  explain  to  the  jury  the  law  on  any  subject  brought  before  then 
for  determination.  If  the  court  fail  to  suitably  discharge  this  duty. 
it  may  be  error.  But  the  court  is  under  no  such  duty,  uncalled 
upon,  to  explain  the  meaning  of  ordinary  words;  neither  is  it 
necessarily  error  for  the  jury  to  inform  themselves  of  the  meaning 
of  such  words  from  the  dictionary,  when  they  have  ocoasion  to  use 
them  in  writing  special  verdicts.  It  is  not  apparent  that  the  defend- 
ant was  prejudiced  thereby,  and  therefore  it  furnishes  no  ground 
for  the  reversal  of  the  judgment  of  the  county  court  on  exceptions. 
For  au^ht  that  appears  the  county  court  exercised  a  wise  discretion 
in  overruling  the  defendant's  motion  to  set  aside  the  verdict  and  for 
a  new  trial.  This  court  will  not  reverse  the  judgment  of  the  county 
court  when  denying  a  motion  resting  largely  in  discretion,  unleas  the 
exceptions  render  it  clear  that  in  its  action  that  court  has  been  gov* 
emed  by  erroneous  views  of  the  law  relating  thereto,  to  the  legal 
prejudice  of  the  excepting  party.  Judgment  affirmed. 
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Note  bt  tbb  Rxpobtbb.—  In  Thompnn  r.  Oorptiehi,  B8  Cal.  008,  it  was  held  tbat 
eattle  driyen  along  a  road  In  charge  of  a  herder,  and  which  in  passing  casually  eat  of 
the  grass  growing  on  the  road-side,  are  not  *'«stniy  "  or  '*  running  at  large,''  within  the 
meaning  of  an  act  forbidding  the  pasturing  of  cattle  on  public  highways,  and  providing 
for  the  impounding  of  estray  cattle  or  cattle  running  at  huge  on  public  hiQ^ways  ;  and 
the  faot  that  the  herder  accidentally  fell  asleep  while  attending  to  the  cattle,  and  that 
the  cattle  cropped  tares  while  the  husbandman  slept,  did  not  render  the  cattle  *'  estray  *' 
or  ''running  at  large."  The  court  say  :  *'Had  he*'  (the  herder)  ** fallen  down  In  a  fit,  or 
been  disabled  by  a  sudden  attack  of  disease,  the  same  consequence  might  and  probably 
would  have  ensued,  but  we  do  not  think  th»t  in  the  one  case  more  than  in  the  other, 
the  cattle  would  be  subject  to  proceedings  under  the  act.*" 

An  estray  is  an  animal,  the  subject  of  property,  found  wandering  at  large,  whose 
owner  is  unknown.    Bouvier's  L.  Diet. 

An  animal  running  on  the  range  where  It  was  raised,  or  where  it  was  permitted  to 
run  by  Its  owner,  could  not  be  considered  an  estray,  because  In  so  doing  it  could  not 
be  considered  as  having  escaped  or  wandered  away  from  Its  owner ;  espedaUy  where 
the  owner  was  known  to  the  person  taking  it  up.  Shepherd  v.  Hawley,  4  Oreg.  WO.  To 
Hie  same  effect  aie  RoberU  v.  Barnes,  97  Wis.  4Xt;  and  WatUn  y.  Glote,  99Iowa,  417. 


Aldbioh  y.  HabVby. 

(BOVt.  IM.) 

A&Hm^-^Jaimi  wronff-do&n^it^ury  ^  arte  to  the  other  in  JoM  vtrong^  ati. 

The  plaintiff,  an  innkeeper,  anlawfully  sold  the  defendant  intoxicating  liqnor, 
by  reason  whereof  he  became  intoxicated,  and  behayed  in  a  disorderly 
manner  and  aoaaalted  the  plaintiff  in  the  inn.  In  an  action  of  trespaaH 
bronght  therefor  by  the  innkeeper,  held,  that  as  the  statute  rendered  him 
jointly  liable  nnder  snch  drcamBtmnoes  for  any  wrong  perpetrated  by  de- 
fendant, he  waa  not  entitled  to  recoyer. 

TRESPASS  quare  clausum  fregit    The  plaintiff  had  jadgmeaL 
The  opinion  states  the  facts. 

Henry  O.  Boies  and  Harry  Blodgeiij  for  defendant. 
Belden  £  Ide^  for  plaintiff. 

Rbdfibld,  J.  This  action  is  trespass  quare  elaiumn.  The  plain- 
tiff was  the  landlord  and  keeper,  at  the  time,  of  the  hotel  called 
the  Arenne  House,  at  St.  Johnsbnry.  The  evidence  tended  te 
show  that  defendant,  on  Nov.  14,  1875,  came  into  plaintiff's  hotel, 
parchaaed  cigars  for  himself  and  others,  came  bEU)k,  offered  his 
horse  to  the  plaintiff  to  be  kept,  which  plamtiff  declined  to  reoeiva 
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for  the  reason  that  defendant's  conduct  had  been  disorderly.  De- 
fendant thereupon  threatened  the  plaintiff  that "  he  would  be  sorrj 
for  it> "  and  left  He  came  back  in  the  evening  of  the  same  day, 
with  a  large  number  of  others^  committed  disorderly  acts,  and 
assaulted  the  plaintiff  and  his  porter.  The  only  exception  now  re- 
lied upon  is  that  arising  upon  the  special  verdict  of  the  jury,  viz* : 
**  The  jury  further  find  that  the  defendant  is  guilty,  and  committed 
the  injuries  and  damages  complained  of  by  reason  of  intoxication 
from  intoxicating  liquor  unlawfully  sold  him  by  the  plaintiff/'  It  is 
claimed  by  the  defendant  that  the  plaintiff,  by  the  sale  of  the 
intoxicating  liquor,  so  contributed  to  the  injuries  that  he  cannot 
recover. 

Section  3  of  the  act  of  1869  enacts,  that  **  whenever  any  person 
in  a  state  of  intoxication  shall  willfully  commit  any  injury  upon 
the  person  or  property  of  any  other  individual,  any  person  who  by 
himself,  his  clerk  or  servant,  shall  have  unlawfully  sold  or  furnished 
any  part  of  the  liquor  causing  such  intoxication,  shall  be  liable  to 
the  party  injured  for  all  damage  occasioned  by  the  injury  so  done» 
to  be  recovered  in  the  same  form  of  action  as  such  intoxicated  per- 
son would  be  liable  to ;  and  both  said  parties  may  be  joined  in  the 
same  action. " 

This  act  declares  that  the  plaintiff,  by  the  facts  found  by  the 
jury,  was  a  joint  participant,  and  jointly  liable  with  the  defendant 
for  all  wrongs  and  injuries  perpetrated  by  the  defendant  wh  le 
intoxicated  by  liquor  unlawfully  sold  him  by  the  plauntiff.  Had 
the  same  injuries  chanced  to  have  fallen  upon  another  person,  he 
is  declared  in  law,  and  by  relation^  the  very  person  who,  jointly 
with  the  defendant,  inflicted  them*  If  the  same  blow  of  which 
plaintiff  complains  had  hit  and  wounded  another,  the  law  declares 
that  this  plaintiff,  jointly  with  the  defendant,  dealt  the  blow,  and 
both  or  either  must  answer  for  it 

If  the  plaintiff,  by  voluntary  act,  had  placed  himself  in  the  same 
relation  to  the  defendant  and  this  transaction  that  this  statute  de> 
clares  him  to  be,  as  co-worker  in  the  same  mischief  and  conspiraoy^ 
and  co-operating  to  the  same  unlawful  end,  it  is  not  claimed  that 
he  could  maintain  an  action  for  compensation  or  redress,  however 
much  he  may  have  suffered.  The  law  declares,  not  that  the  injuriee 
were  the  remote  consequences  of  the  defendant's  act,  but  the  prox- 
imate and  direct  cause,  and  he  the  very  author  of  it  If  the  blow 
had  chanced  to  have  hit  another,  he  must  answer  for  it  as  for  ma 
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Msaiilt  with  his  own  hand  ;  bat  as,  in  the  chances  of  battle,  it 
hit  him,  he  most  bear  it.  Such  is  the  law,  which  it  is  the  duty  of 
the  court  to  declare  and  enforce. 

The  pro  famia  jwAgment  of  the  county   court  is  reversed,  and 
judgment  on  the  special  verdict  for  the  d^endant 

JudgmefU  rev&rsetL 


WHmrBT  V.  FiBST  National  Bank  of  Bbattlbbobo. 

(SO  Vt.  888.) 

Banki  -^retpomibilUy  of  National,  for  tpeeial  depotiii, 

A  National  bank  is  not  responsible  for  the  safe-keeping  of  special  deposits* 
made  with  the  knowledge  and  consent  of  the  directors  and  according  to  the 
eostom  of  the  bank,  but  without  any  profit  to  the  bank,  such  deposits  being 
nnanthoriaed  by  the  National  Banking  Act. 

CASE  for  negligence,  in  keeping  United  States  bonds  belonging  to 
plaintiff.  Defendant  was  a  National  bank.  The  bonds  in 
question  were  delivered  by  plaintiff  to  its  cashier^  for  safe-keeping, 
and  were  receipted  for  by  him  for  the  bank  as  a  special  deposit  for 
safe-keeping.  There  was  nothing  said  about  compensation.  The 
bank  subsequently  cut  off  the  coupons  from  time  to  time,  and  paid 
plaintiff  the  interest  The  bank  was  afterward  robbed  and  the  bonds 
were  lost  thereby.  The  opinion  states  the  other  facts.  The  court 
directed  a  verdict  for  defendant 

DdPenport  A  Eddy,  for  plaintiff.  Such  banks  in  their  unauthor* 
ised  private  dealings  with  third  parties  stand  on  the  same  footing 
with  natural  persons,  and  are  subject  to  the  laws  of  the  States 
where  they  do  business.  National  Bank  v.  Lami,  50  N.  Y.  95; 
National  Bank  v.  Commonwealth^  9  Wall.  353 ;  Van  Allen  v. 
As9e$8or8,  etc.,  Sid.  573.  The  officers  of  National  banks  have  the 
same  powers  and  are  under  the  same  liability  as  the  officers  of  banks 
under  the  State  banking  system.  The  power  to  take  special  deposits 
was  conferred  by  the  act  of  1864.  See  g§  8,  46;  Bank  of  Bethel  v. 
Pdhquioque  Bank,  14  Wall.  398;  Coffey  y,  Nat.  Bank,  46  Mo.  140;  i 
Am.  Bep.  488.  The  defendant  is  bound  by  the  act  of  its  authorized 
sgeni.    Morse  on  Banking,  139  et  seg. ;  Sturgea  v.  Bank,  1  i  Ohio  SL 
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'153 ;  Minor  v.  Mechanics^  Banky  1  Pet.  4G  ;  Baldwin  v.  Bank,  1 
>WalL  234;  United  States  ?.  City  Bank,  21  How.  366;  Badger  v.  Bank, 

26  Me.  428;  Merchants'  Bank  v.  3tate  Bank,  10  Wall.  604;  Cook  t. 
'State  Bank,  11  Am.  Bep.  680.     if  the  deposit  was  special,  it  does 

not  follow  that  defendant  was  not  liable  for  it     There  is  nothing 

illegal  pel'  se  in  a  bank's  receiving  such  deposits.  Morse  on  Bankings 

56;  2  Hilliard  on  Torte,  285;  Foster  v.  Bssex  Bank,  17  Mass.  479  ; 

Marifie  Bank  v.  Chandler,  27  111.  525;  Coffey  v.  Bank,  46  Mo.  140; 

Bank  v.  Bank,  14  Wall.  398 ;  Leach  v.  Hale,  31  Iowa,  69;   7  Am. 

Kep.  112;  Merchants'  Bank  v.  State  Bank,  10  Wall.  646  ;  Schley  t. 

Nai.  Bank,  Snp.  Ct.  Ga.  1877 ;  Van  Leuven  v.  Nat.  Bank,  54  N. 

Y.  671 ;  Scott  v.  Nat.  Bank  of  Chester,  72  Penn.  St.  471 ;  Nai.  Bank 

T.  Ghraham,  29  P.  P.  Smith,  106  ;   United  Shakers  v.  Underwood,  9 

Bosh,  609.  Ultra  vires  is  no  excuse  for  wronger  negligence  tocor- 
.porations  that  have  received  a  benefit  of  the  contract  Hee  Chicago 
'Building  Society  t.  CroweU,  66  111.  468;   DeOroff  ▼.  Anu  Linen 

Thread  Co.,  21  N.  Y.  127;  Parish  v.  Wheeler,  22  id.  603;  BisseU  t. 

Mich.,  etc.,  R.  R.  Co.,  id.  268;    Hazelhurstv.  Railroad  Co.,  43  Qa. 

M ;  Mayor,  etc.,  y.  Ray,  19  Wall.  468;  Allegheny  v.  McClurkan,  14 
Penn*  St  81;  Underwood  t.  Newport  Lyceum,  6  B.  Monr.  129;  SSfol9 

Board,  etc.^  t.  Railway  Co.,  47  Ind.  407;  Leavitt  y.  Palmer,  3  Ck>m8t 
19;  Tracy  Y.  Talmadge,  14  N.  Y.  162;  Ottawa,  etc.,  Co.  y.  Murray,  16 

111.  336.  A  corporation  is  liable  for  its  wrongful  acts  to  the  same 
;extent  and  under  the  same  circumstances  as  a  natural  person.     N. 

Y.&  N  H.  R.  R.  Co.  Y.  Schuyler,  34  N.  Y.  30;  Railroad  Co.  y. 

Quigley,  21  How.  209;  Frankfort  Bank  v.  Johnson,  24  Me.  490; 

Ooodspeed  y.  Bank,  22  Oonn.  541 ;  BisseU  v.  Railroad,  22  N.  Y.  258; 

Merchants'  Bk.  y.  State  Bk.,  10  Wall.  604;  Booth  v.  Bank,  60  N. 

Y.  396;  Brice's  Ultra  Vires  (Oreen's  ed.),  240;  Sharp  y.  Mayor, 

etc.,  40  Barb.  273;  Angell  &  Ames  on  Corp.,  §  300  et  seq, ;  Noyes  y. 

Rutland  &  Burlington  R.  Co.,  27  Vt  110;  2  Hilliard  on  Torts,  275. 

I%eld  (§  Tyler  and  B.  J.  Phelps,  for  defendant 

DuKTON,  J.  This  case  was  before  this  court  at  the  FelH-amry 
term,  1876,  in  Windham  county,  and  was  there  heard  with  the 
case  of  Wiley  y.  The  First  National  Bank  of  Braitlebero,  47  Vt. 
546  ;  s.  0.,  19  Am.  Bep.  122,  the  same  questions  being  involyed  in 
'both  cases. 

Upon  the  first  trial  in  the  oonntv  court,  a  Terdiet  was  directed. 
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profamuh  'or  the  plaintiff,  and  the  case  came  to  this  court  apon 
the  exceptions  of  the  defendant.  The  pro  pwma  judgment  of  the 
county  court  was  reTcrsed,  and  the  case  remanded.  It  now  comes 
into  this  court  again  upon  the  exceptions  of  the  plaintiff,  the  court 
beloWy  at  the  last  trial,  having  directed  a  verdict  for  thedefendant 

The  case  as  now  presented  is  substantially  the  same  as  before. 
The  only  difference  between  the  case  as  then  and  now  before  the 
court  is  this:  the  plaintiff,  upon  the  last  trial  in  the  county  court, 
produced  several  additional  witnesses,  whose  testimony  tended  to 
prove  that  the  cashier  of  the  defendant  bank  was  in  the  habit  of 
receiving  special  deposits  of  United  States  Government  bonds  for 
safe-keeping,  and  keeping  them  in  the  vault  of  the  bank  fot  the 
benefit  of  the  owners  or  depositors,  without  charge  to  them,  and 
that  such  habity  or  usage,  was  known  to  the  directors,  and  not 
objected  to  by  them. 

The  defendant  is  a  banking  corporation,  incorporated  pursu- 
ant to  the  act  of  Congress,  entitled,  ''  An  Act  to  provide  a  National 
Currency,"  etc.,  approved  June  3,  1864.  It  was  conceded  by 
the  learned  counsel  for  the  defendant,  that  if  the  bank  had  the 
power  and  authority  conferred  upon  it  by  the  act  of  Congress  to 
become  a  party  to  the  alleged  contract  of  bailment  as  depositary, 
then  by  the  act  of  its  cashier,  in  receiving  and  keeping  the  bonds 
in  question  in  the  manner  it  was  done  in  this  case,  the  bank 
became  subject  to  the  duties  and  liabilities  of  that  relation  to 
the  plaintiff. 

This  proposition  was  not  questioned  in  Y/iley  v.  Bank^  supra. 
Whbelbb,  J.,  who  delivered  the  opinion  of  the  court  in  that  case, 
says :  '*  There  is  no  controversy,  and  could  not  probably  be 
any,  but  that  if  the  taking  of  these  bonds  to  keep,  as  they  were 
taken  by  the  cashier,  was  within  the  scope  of  the  corporate  busi- 
ness of  the  bank,  then  the  bank  did  become  the  depositary  of 
them,  and  subject  to  the  liabilities  of  that  relation."  But  we 
have  no  occasion  to  consider  or  decide  this  question.  The  court 
held,  when  this  case  was  before  them  in  1875,  that  the  acceptance 
of  sach  a  bailment  was  beyond  the  scope  of  the  corporate  powers 
of  the  bank,  and  hence  the  defendant  was  not  subject  to  the  lia- 
bilities of  a  depositary  of  the  bonds  in  question.  It  therefore  fol- 
lows that  the  usage  of  the  cashier,  with  the  approval  of  the  direct^ 
on,  could  not  confer  upon  the  bank  this  power.  The  directors 
•re  tmstqes  of  the  shareholders,  and  their  authority  is  limited  by 
Vol.  XXVIII  — 64 
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the  act  of  Congress  in  question,  to  sach  powers  as  are  thereby 
directly  conferred  upon  them,  and  such,  in  addition  thereto,  as  are 
necessarily  incidental  to  the  business  of  banking. 

Although  this  action  is  in  form  ex  deliciOy  so  far  as  it  rests  apon 
contract,  it  is  governed  by  the  same  rules  as  though  excanlraclu  ; 
and  it  was  so  held  in  Wiley  v.  Bank,  supra. 

[Omitting  a  discussion  of  the  form  of  the  action.] 

We  might  well  stop  here,  and  affirm  the  judgment  of  the  conuty 
court.  But  a  very  able  and  ingenious  argument  has  been  made  by 
the  learned  counsel  for  the  plaintiff,  to  show  that  Wiley  v.  Bank^ 
supra,  ought  to  be  overruled  ;  and  numerous  cases  have  been  cited 
which,  it  is  claimed,  are  in  conflict  with  it;  among  which  are 
Fbsier  v.  Bssex  Bank,  17  Mass.  479;  Coffee  v.  Bank,  46  Mo.  140; 
8.  c,  2  Am.  Rep.  488 ;  Leach  v.  Hale^  31  Iowa,  69;  s  c.,7  Am.  Bepi 
112  ;  Scott  v.  Nat.  Bank  of  Chester,  72  Penn.  St  471  ;  8.  c,  13  Am. 
Rep.  711 ;  First  National  Bank  v.  Graham,  79  Penn.  St  106 ; 
8.  c,  21  Am.  Rep.  49 ;  and  Cliattahooche  National  Bank  y.  SMey, 
58  Oa.  369.  But  owing  to  the  importance  of  this  question  to  the 
public,  we  thought  it  behooved  us  to  examine  the  cases  above  cited« 
to  which  our  attention  was  specially  called  in  the  argument  for 
the  plain  tifiF. 

The  case  of  Foster  v.  Essex  Bank  was  ably  reviewed  by  Whbblbr, 
J.,  in  Wiley  v.  Bank  supra,  and  is  not  in  conflict  with  that  caae. 
The  Essex  Bank  was  incor{)orated  by  that  name,  with  power  to 
contract ;  but  there  was  no  enumeration  of  its  powers  in  its  charter. 
It  always  had  been  the  practice  of  the  bank  to  receive  special  de- 
posits of  money  and  other  valuable  property  with  the  knowledge 
and  approval  of  the  directors,  as  was  found  by  the  special  verdict 
of  the  jury.  The  court  might,  therefore,  with  propriety,  hold  as 
they  did,  that  the  corporation  and  not  its  officers  be<»me  the  bailee 
of  the  special  deposit  of  coin  in  question  ;  but  a  lai^  portion  of 
the  same  having  been  fraudulently  taken  from  the  bank  by  the 
cashier  and  converted  to  his  own  use,  the  bank  being  a  mere  de* 
positary,  the  court  also  held  that  the  bank  was  not  liable  to  the 
depositor  for  the  value  of  the  coin  so  taken. 

Coffee  V.  Bank  was  an  action  brought  to  recover  a  special  deposil 
of  ^oid  which  the  bank  had  converted  to  its  own  use.  No  question 
was  made  as  to  the  authority  of  the  bank  to  become  the  bailee  of 
special  deposits  of  this  kind,  and  the  bank  was  held  liable,  as  it 
should  have  been,  for  the  conversion  of  the  gold  to  iti  own  nae. 
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In  Lweh  v.  HoiU^  the  cashier  advertised  that  the  bank  woald 
oonvert  7-80  United  States  government  bonds  into  5-20  bonds 
without  charge.  The  plaintiff  deposited  in  the  bank  7*30  United 
States  bonds  to  be  converted  into  5-20  bonds^  and  thereafter  made 
a  demand  for  the  return  of  one  or  the  other  class  of  bonds^  which 
was  refused.  The  coart  held  that  the  bank  was  not  a  mere  man- 
datary, or  bailee,  acting  without  compensation,  but  was  liable  to 
the  depositor  for  the  value  of  the  bonds,  on  its  refusal  to  deliver 
them  on  demand  ;  and  that  the  business  of  receiving  one  class  of 
United  States  bonds  to  be  converted  into  another  is  within  the 
scope  of  the  powers  conferred  upon  National  banks  bj  the  act  of 
Congress  under  which  they  are  organized.  The  court  say:  '^  The 
transaction,  in  the  light  we  are  now  considering  it,  amounts  to* 
the  deposit  of  certain  securities,  with  an  undertaking  to  return 
those  of  a  different  class,  and  was  within  the  scope  of  the  general 
business  of  the  bank.''  The  court  omitted  to  find,  whether,  in 
this  particular  instance,  the  bank  received  compensation,  although 
they  found  that  generally  for  such  business  it  was  in  some  form 
compensated.  We  should  also  infer,  although  it  is  not  stated, 
that  the  bank  converted  the  bonds  in  question  to  its  own  use, 
which  would  make  it  liable  in  any  event  We  cannot  see  why  con- 
verting one  class  of  United  States  government  bonds  into  another 
class,  at  the  request  of  the  owner,  is  not  one  of  the  ''incidental 
powers "  specifically  conferred  upon  National  banks  by  the  8th 
section  of  the  act  of  Congress  in  question,  such  bonds  being 
''evidences  of  debt." 

In  8cM  V.  National  Bank  of  UhesUr^  the  court  held  that  the 
bank,  which  was  a  mere  depositary  of  United  States  government 
bonds,  without  special  contract  or  reward,  and  having  exercised 
the  degree  of  care  bestowed  on  its  own  goods,  was  not  liable  for 
the  larceny  of  the  deposit,  even  by  its  own  officers.  It  was  assumed 
by  the  plaintiff  that  the  bank  itself  was  the  bailee,  instead  of  the 
officer  receiving  the  bonds,  and  no  question  was  made  as  to  the 
authority  or  powers  of  the  bank  to  become  such  bailee,  by  the  de- 
fendant's counsel,  and  the  case  does  not  show  that  that  question 
was  ever  considered  by  the  court 

The  only  case  we  have  seen  in  which  this  exact  question  was 
raised  in  conflict  with  WiUy  v.  Bankj  is  National  Bank  v.  Qraham^ 
iupra.  In  that  case  the  lActe  are  substantially  the  same  as  in  the 
case  at  bar.    The  court  held  that  ^  the  mere  act  of  the  cashier  in 
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Teceiving  the  plaintiff's  seoarities  woald  not  subject  the  bank  to 
liability.  But  if  the  deposit  was  known  to  the  directors,  and  they 
acquiesced  iu  its  retention,  a  contract  relation  wu8  created  by  which 
the  defendants  should  be  held  bound."  The  court  cited  Foster  t. 
£ssez  Bank,  supra,  as  aathority  for  the  aboTe  proposition,  but  made 
no  allusion  to  the  difference  between  the  charter  of  the  Essex  Bank 
and  the  act  of  Congress  under  which  the  defendant  corporation 
was  organized,  as  to  the  powers  thereby  respectively  conferred  upon 
each  corporation.  In  the  act  of  Congress,  the  powers  of  National 
banks  are  enumerated.  Thfs  is  not  the  case  with  the  ohai'ter  of 
the  Essex  Bank ;  and  its  powers  were  to  be  determined  by  implica- 
tion and  usage,  and  were  therefore  more  or  less  dependent  upon  the 
action  of  its  directors.  Woodwabd,  J.,  who  delirered  the  opinion 
of  the  court  in  this  case.  Bank  v.  Graham^  says  :  ''  The  rule  above 
stated  has  been  uniformly  applied  by  this  court  in  cases  involving 
the  rights  and  duties  of  National  banks.  The  principle  annoduced 
in  the  recent  Npw  York  and  Vermont  cases  —  J%«  First  NeU.  Bank 
of  Lyons  v.  The  Ocean  National  Bank,  60  N.  Y.  278 ;  8.  c,  19  Am. 
Rep.  181,  and  Wiley  v.  The  First  Nat.  Bank  of  Brattleboro  — has 
never  been  adopted  here,  so  far  as  it  is  in  conflict  with  the  mle. 
If  the  question  here  had  grown  out  of  an  act  prohibited  by  law, 
the  principle  of  these  recent  authorities  would  be  applicable,  as  it 
was  applied  in  FowUr  v.  Scully,  72  Penn.  St.  456 ;  s.  a,  13  Am. 
Rep.  609 ;  but  the  question  arises  out  of  an  act  which  has  been 
neither  directly  nor  impliedly  forbidden  by  statute.'' 

This,  we  think,  is  begging  the  question.  The  8th  section  of  the 
act  of  Congress,  under  which  National  banks  are  organized,  makes 
them  banking  corporations,  with  ''all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of  banking  by  discount- 
ing and  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt ;  by  receiving  deposits ;  by  baying  and 
selling  exchange,  coin,  and  bullion  ;  by  loaning  money  on  personal 
security ;  and  by  obtaining,  issuing,  and  circulating  notes  accord- 
ing  to  the  provisions  of  this  act." 

The  "  deposits  "  here  referred  to  are  deposits  of  money  received 
by  banks  in  the  usual  course  of  business,  and  have  none  of  the 
qualities  of  a  bailment  The  money  deposited  becomes  the  property 
of  the  bank,  and  the  relation  of  debtor  and  creditor  is  created 
between  the  depositor  and  the  bank. 

The  powers  oi  National  bonks  being  enumerated  in  the  mot  of 
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Oongress  by  which  they  are  created,  the  maxim,  expressio  unius 
est  exelusio  aUerius,  if  applied  in  the  interpretation  of  this  act, 
would  prohibit  National  oanks  from  entering  into  snch  a  contract 
of  bailment  as  the  one  in  question,  as  a  depositary,  unless  it  is  an 
implied  power,  necessary  to  carrying  on  the  business  of  banking* 
We  do  not  think  it  is.  On  the  other  hand,  it  would  be  hazardous 
for  banks  to  possess  and  exercise  this  power ;  and  it  is  no  more 
incidental  to  them  than  to  an  insurance  company,  or  a  manufac- 
ttiring  company  or  any  other  corporation,  to  receive  and  keep  in 
their  vaults  special  deposits  of  securities  and  other  property  of 
great  value,  for  safe-keeping,  without  compensation,  for  the  benefit 
of  the  depositors,  and  thereby  have  resting  upon  them  the  liabilities 
of  such  depositary  or  bailee. 

As  was  well  said  by  Allek,  J.,  in  First  Nationdl  Bank  v.  Ocean 
Nationdl  Bank,  60  N.  T.  289;  8.  a,  19  Am.  Eep.  181:  "The 
deposit  of  these  bonds  cannot  be  distinguished  from  a  deposit  of 
jewelry,  or  plate,  or  other  valuable  property,  and  was  a  special 
transaction,  not  within  the  ordinary  course  and  business  of  bank- 
ing, or  necessarily  incident  to  it  If  authorized,  it  added  greatly 
to  the  risk  of  loss  to  the  shareholders,  without  adding  to  their 
gains.  It  was  a  holding  out  of  greater  inducement  to  burglars  and 
robbers  from  without,  and  might  prove  of  greater  temptation  to 
dishonesty  on  the  part  of  clerks  and  employees  within,  the  bank.** 
And  the  learned  judge  also  says,  that  he  fully  concurs  in  the 
views  expressed  in  the  opinion  of  Whbblbb,  J.,  in  Wihy  v.  Bank, 
supra. 

The  views  expressed  by  Agnbw,  J,,  in  Fowler  v.  Scutttf,  supra, 
referred  to  by  the  learned  judge  who  delivered  the  opinion  of 
the  court  in  National  Bank  v.  Ora?iam,  supra,  hardly  sustain 
the  rule  laid  down  by  the  latter  as  the  law  in  Pennsylvania  upon 
this  subject.  The  act  of  Congress,  pursuant  to  which  National 
banks  are  incorporated,  provides  in  the  eighth  sectionfor  their  loan- 
ing money  on  personal  security  ;  and  also  in  a  subsequent  section, 
that  they  can  purchase  and  convey  snch  real  estate  as  shall  be 
mortgaged  to  them  in  good  faith  by  way  of  security  for  debts  pre^ 
viously  contracted.  The  validity  of  a  mortgage  given  to  a  National 
bank  to  secure  a  loan  was  the  question  Viefore  the  court  in  Fowler 
V.  Scully y  supra.  In  the  very  able  opinion  of  Aqkew,  J.,  in  that 
case,  following  an  enumeration  of  the  powers  of  National  banks 
contained  in  the  eighth  section  of  the  act  of  Oongress  in  question,  we 
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find  this  langaage  :  ''  In  view  of  the  interpretation  of  snch  charten 
given  to  us  by  the  Federal  coarts,  and  the  maxim,  *ezpressio  unius 
est  exclusio  aUeriuSj  the  argument  might  close  with  the  terms  of 
the  power  to  loan  money  on  personal  security.'' 

In  the  very  valuable  work  of  Angell  and  Ames  on  Oorporations, 
§  256,  we  find  the  following  rule  for  determining  what  contracts 
a  corporation  can  make  :  ^*  In  deciding  whether  a  corporation  can 
make  a  particular  contract,  we  are  to  consider  in  the  first  place 
whether  its  charter,  or  some  statute  binding  upon  it,  forbids  or 
permits  it  to  make  such  a  contract ;  and  if  the  charter  and  valid 
statutory  law  are  silent  upon  the'  subject,  in  the  second  place, 
whether  the  power  to  make  such  a  contract  may  not  be  implied 
on  the  part  of  the  corporation,  as  directly  or  incidentally  neces- 
sary to  enable  it  to  fulfill  the  purpose  of  its  existence,  or  whether 
the  contract  is  entirely  foreign  to  that  purpose.'' 

The  act  of  Congress  in  question  being  silent  upon  ibis  subject, 
is  the  power  to  make  the  alleged  contract  implied,  on  the  part  of 
the  defendant  corporation,  as  directly  or  incidentally  necessary  to 
enable  it  to  fulfill  the  purpose  of  its  existence  ?  For  the  reasons 
before  stated,  we  think  not  In  our  opinion,  the  alleged  contract 
of  bailment  is  entirely  foreign  to  that  purpose ;  and  if  made  by 
or  in  behalf  of  the  defendant  bank,  was  uUra  virett,  and  imposed 
no  legal  obligation  or  duty  upon  the  corporation  as  bailee.  See 
Pearce  y.  Madison  d  Indianapolis  R,  R.  Go.,  21  How.  441 ;  F2. 
d  Canada  R.  R.  Co.  v.  Vt  Central  R.  R.  Cb.,  84  Vt  47  ;  Bui- 
lard  V.  Banky  18  Wall.  389 ;  Head  d  Armory  v.  Prov.  Ins.  Co.,  2 
Cranch,  167  ;  Weckler  v.  First  National  Bank,  43  Md.  581 ;  Fbr^i 
National  Bank  y.  Ocean  National  Bank,  supra. 

It  was  claimed  in  the  argument,  that  the  act  contemplates  receiT- 
ing  both  general  and  special  deposits,  from  the  &ct  that  the  forty- 
sixth  section  makes  it  lawful  for  banks,  after  they  have  stopped 
business  and  while  winding  up  their  affairs,  ''  to  deliver  special 
deposits."  But  this  same  point  was  made  in  Wiley  v.  Sank,  supra; 
and  what  was  said  by  Wheblbb,  J.,  on  this  point  in  his  very 
able  opinion  in  that  case,  fully  answers  the  argument  for  the 
plaintiff  upon  the  same  point  in  this  case.  The  term  *' special  de- 
posits "  is  generic,  and  we  think,  as  used  in  this  section,  refers  only 
to  such  class  of  special  deposits  as  are  incidental  to  the  business  of 
banking ;  for  example,  money  deposited  for  a  specific  purpose,  as  is 
pay  a  note  or  bill  of  exchange,  made  payable  at  the  bank. 
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However  much  we  may  dislike  to  differ  with  so  able  a  court  as 

the  Sapreme  Ooart  of  Pennsjlvaniay  the  cases  to  which  we  were 

refered  by  the  learned  counsel  for  the  plaintiff,  in  our  opinion, 

furnish  no  reason  why  Wiley  t.  Sank,  supra,  should  be  overruled. 

On  the  other  hand,  that  case  still  has  the  approval  of  all  the  mem* 

ben  of  this  court 

Judgment  uffirmetL 


Mix  v.  Shattuok  ajtd  Othbb& 
an  Yt.  4gL) 

BtaMe  rfUmUaHem^^ payment  hy  one  partner  ^^evi 


A  pSTmeot  on  a  Joint  and  several  pTomiflsory  note  bj  one  of  the  makers,  who 
were  partnem  when  thej  signed  the  note,  will  take  it  oat  of  the  Statute  of 
Limitations  as  to  the  others,  if  the  note  is  a  partnership  debt,  and  the  pay- 
ment is  made  oat  of  partnership  funds,  althoagh  the  partners  had  discon« 
tinned  the  partnership  style  and  were  conducting  the  business  as  a  corpo. 
ration  at  the  time  of  such  payment ;  and  parol  evidence  is  admissible  ta 
show  these  facts.    (See  noie^  p.  014.) 

ASSUMPSIT  on  a  joint  and  several  promissory  note,  signed  by 
the  defendants,   Hiram  Shattuok,  L.  0.  Snyder,  and  A.  H. 
Ohesmore. 

There  were  indorsements  on  the  note  of  ^6,  April  1,  1867,  and 
another  of  tlOO,  April  1,  1874,  and  annual  indorsements  of  inter- 
est from  April  1, 1868,  to  April  1,  1874,  inclusive.  None  of  the 
payments  within  six  years  next  before  the  suit  were  made  by  de- 
fendant  Shattuok  personally  or  by  hif  direcdon.  Plaintiff  offered 
to  show  by  parol  that  defendants  were  t  opartners  when  they  signed 
said  note,  and  treated  it  as  a  copartnership  debt,  and  thai  the  money 
for  which  the  note  was  given  was  used  as  copartnership  funds. 
To  this,  defendants  objected,  but  the  court  admitted  it ;  to  which 
the  defendants  excepted.  It  further  appeared,  that  shortly  after 
the  note  was  given,  defendants  formed  a  copartnership  under  the 
name  of  Snyder,  Ohesmore  &  Shattuok,  for  the  purpose  of  carrying 
on  the  lumber  business.  It  further  appeared  that  in  the  fall  of 
1868,  the  legislature  incorporated  defendants,  their  associates  and 
foooessors,  by  the  name  of  The  Forest  Mill  Lumber  Company,  for 
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the  parpose  of  manufacturing  and  selling  lumber^  and  after  which 
defendants  organized  under  the  charter,  and  after  that  carried  on  the 
same  business  as  before  under  the  corporation  name;  that  all  of  the 
property  and  effects  of  the  old  firm  were  assigned  to,  and  all  of  its 
debts  and  liabilities  assumed  hj,  the  corporation.  Ghesmore,  who 
was  treasurer,  secretary  and  a  director,  and  had  the  custody  of  the 
funds  of  the  corporation,  made  the  payment  on  the  note  in  1871, 
out  of  the  joint  funds  of  the  corporation,  without  the  actual  knowl- 
edge, consent  or  direction  of  Shattuck. 

Defendant  requested  the  court  to  charge  that  even  if  it  was  proper 
to  show  that  defendants  were  copartners  when  they  signed  the 
note,  by  organizing  under  the  charter  by  a  corporate  name,  they 
became  a  new  and  different  person ;  that  the  old  firm  was  dissolved; 
that  the  old  firm  and  the  corporation  were  not  the  same  thing  or 
person;  and  that  therefore  payment  by  Ohesmore  out  of  the  joint 
funds  of  the  corporation  would  not  renew  the  note  against  the* 
members  of  the  old  firm  without  their  consent  The  court  de- 
clined to  charge  as  requested,  but  charged  that  the  corporation  was 
the  same  as  the  old  firm,  and  that  if  Ghesmore  made  payment  on 
the  note  out  of  the  joint  funds  of  the  corporation,  and  defendant* 
were  copartners  when  they  signed  the  npte,  and  the  note  was  a 
copartnership  debt,  then  payment  by  Ghesmore  took  the  note  oat 
of  the  operation  of  the  statute  of  limitations  as  to  Shattuck.  To 
the  refusal  to  charge  as  requested  and  to  the  charge  as  given,  de* 
fendant  excepted.     Judgment  for  plaintiff. 

A,  V.  Spauldinga,ndW.  W,  Rider^  for  defendant  Shattuck.  Parol 
testimony  was  not  admissible  to  show  that  defendants  were  part- 
ners when  they  signed  the  note,  and  that  they  treated  the  note  as 
a  partnership  debt,  and  used  the  money  for  which  it  was  giyen  as 
partnership  funds.  Brown  v.  HUchcocky  28  Vt  453 ;  BranJUm 
Manufacturing  Co,  v.  Morse,  48  id.  322.  As  between  the  payee  and 
the  makers  of  a  note,  parol  evidence  is  not  admissible  to  show  the 
relation  of  the  signers  to  each  other.  Adams  v.  Flanagan,  36  id. 
400. 

Defendant's  request  should  have  been  granted.  The  old  firm 
was  dissolved  by  the  act  of  the  corporators  in  organising  under 
their  charter  and  assigning  their  property  and  effects  to  the  new 
corporation,  and  by  operation  of  law.  The  old  firm  was  altogether 
a  different  oonoem,  legally,  from  the  artificial  person — ^The  Forest 
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Mill  Lnmber  Company.     There  was  no  legal  identity  nor  continu- 
ity between  them.     Acts  of  1868,  No.  119. 


8.  If.  Davis,  for  plaintiff. 


•  I 


BoTOBy  J.  The  first  exception  taken  was  to  the  admission  of 
CYidence  offered  by  the  plaintiff  tending  to  show  that  the  defendants, 
at  the  time  they  executed  the  note  declared  upon,  were  copartners, 
and  that  they  treated  the  debt  created  by  the  note  as  a  partnership 
debt,  and  that  the  money  for  which  said  note  was  given  was  use^ 
as  partnership  funds.  The  evidence  was  not  objectionable  as  varyr 
ing  the  written  contract,  and  we  think,  was  admissible  for  th^ 
purpose  of  showing  the  relation  that  the  makers  of  the  note  sus- 
tained to  each  other,  and  as  affecting  the  rights  of  the  payee  of  the 
note  resulting  from  that  relation,  and  the  use  made  by  the  defend- 
ants of  the  funds  which  constituted  the  consideration  for  the  note. 
The  facts  stated  in  the  exceptions  that  the  defendants  in  1868  prc^ 
cured  an  act  of  incorporation,  taken  in  connection  with  what  the 
case  finds  was  done  by  them  under  the  charter,  seems  to  be  wholly 
immaterial  upon  the  question  of  their  liability.  They  carried  oa 
the  same  business  as  copartners  under  the  corporate  name  that 
they  did  before  the  act  of  incorporating  them  under  the  firm  name. 
They  took  all  the  property  and  effects  of  the  old  firm,  and  assumed 
all  its  debts,  and  ^e  court  was  right  in  holding  that  the  liability 
of  the  defendants  was  the  same  after  organizing  under  their  charte? 
that  it  was  before. 

The  only  remaining  question  is  as  to  the  effect  of  the  payments 
made  by  the  defendant  Chesmorein  preventing  the  running  of  the 
statute  of  limitations  against  the  defendant  Shattuck.  The  court 
made  the  operative  effect  of  the  payments  for  that  purpose  depend- 
ent upon  the  finding  of  the  facts  that  the  defendants  were  copart- 
ners at  the  time  the  note  was  signed  by  them,  and  that  it  was  a 
partnership  debt,  and  that  the  payments  made  by  Ghesmore  were 
made  out  of  the  joint  funds  of  the  corporation.  There  has  been  a 
great  diversity  of  judicial  opinion  upon  the  question  of  the  legal 
effect  of  part  payment  by  one  partner  after  dissolution  of  the  part- 
nership in  preventing  the  running  of  the  statute  of  limitations,  or 
jremoving  the  statute  bar  when  it  has  already  run  against  the  other 
partners.  Ever  since  the  case  of  Whiteomb  v.  Whiting,  2  Doug.  652, 
in  which  it  was  decided  that  payment  by  one  is  payment  for  all.. 
Vol.  XXVIII  — 66 
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the  one  acting  virtually  as  an  agent  for  the  rest,  the  courts  of  oom- 
mou  law  in  England  have  held  that  payment  by  one  partner  after 
the  dissolution  of  the  partnership  would  prevent  the  running  of  the 
statute  or  revive  the  debt  against  the  other  partners.  The  ooarts 
in  some  of  the  States  have  adopted  the  English  rule,  while  others, 
«pon  reasons  that  are  quite  satisfactory  to  me,  have  held  that  such  a 
payment  had  no  such  legal  effect.  The  Supreme  Court  in  Jaslyn 
T.  Smith,  13  Vt  353,  and  in  Whedoch  y.  DooUHle.  18  id.  440,  has 
decided  that  the  English  rule  is  the  law  upon  the  subject  in  this 
State ;  and  in  Carlton  v.  Ludlow  Woolen  Mill,  28  id.  504,  it  was 
held  that  a  payment,  such  as  this  appears  to  have  been,  is  not  within 
the  provision  of  the  statute  which  declares  that  payment  made  by 
one  joint  contractor  shall  not  affect  the  liability  of  the  others. 

Judgment  affirmed, 

Nora  BT  nn  Bipohtbb.  —8m  to-aame  affect  as  to  partiien  wh^ra  paymeot  was 
wltbln  six  yea»»  MerriU  t.  Day  C3S  N.  J.  88).  20  Am.  Bep.SflEB,  contra ;  TaUt  ▼.  GbmciaCt  dft 
Via.  889),  88  Am.  Bap.  700 :  snd  wrutra^  where  statute  bad  run ;  Mayberty  ▼.  WUUmi^Utig 
45  Neb.  868),  86  Am.  Rep.  40L  As  to  joint  debtors,  see  Buth  ▼.  SEoioeO  CH  Peon.  St.  808K 
10  Am.  Bep.  004 ;  and  as  to  surety,  see  KniOMt  ▼.  CtemenCs  (46  Ala.  88^  0  Am.  Bep.  SBiL 

One  of  two  partners  must  be  presumed.  In  the  absence  of  proof  to  the  oontrary,  to 
fiaTC  authority  to  make  a  payment  on  account  of  a  debt  due  by  the  Arm,  so  as  to  talM 
the  debt  out  of  the  operatloo  of  the  statute  of  limitations  as  against  the  other.  A. 
one  of  the  partners  In  a  Arm,  gave  Instructions  to  O.,  their  M>llcltor,  to  pat  In  foro» 
and  realize  a  bill  of  sale  held  by  the  Srm  as  security  from  a  customer  and  to  plaoe  tli« 
proceeds  when  received  ^  to  the  account  of  the  flrm,"  who  were  then  indebted  to  O. 
for  his  bin  of  costs.  G.  had  now  sued  A  and  B,  the  partnen,  for  the  balance  of  bte 
account.  B  pleaded  the  statute  of  limitations.  ^Teld,  that  as  erery  partner  must  b* 
presumed.  In  the  absence  of  eyldenoe  to  the  contrary,  to  hare  the  authority  of  hla 
copartner  to  apply  the  partnership  assets  In  discharge  of  partnership  debts*  and  that 
as  there  was  no  such  evidence  In  this  case,  there  was  a  part  payment  sufMent  to  takm 
the  case  out  of  the  operation  of  the  statute  of  limitations.  Q.  B.  DIt.«  Jane  U^  int. 
OoodtPin  ▼.  Airtoii.    Opinion  by  Ldbb,  J.  (41 L.  T.  Bep.  IN.  8.]  U.) 


Naxional  Bank  of  Poultnbt  y.  Lbwib. 

<80  vt.  088.) 

IfeffoUabU  paper ^waieer  of  praieH  addreeeed  tepmttp  neikeldk^m 

the  naie. 

An  acoommodatlon  indoraer  of  a  note  wrote  the  cashier  of  tho  bank  whoM  H 
w%a  payable,  on  the  daj  it  fell  due,  that  he  wonld  waive  prateit.  The  note 
was  then  In  the  hands  of  an  indoraee  foryalne,  and  the  bank  had  no  inieteaa 
in  it.  The  indorsee  afterward  indorsed  the  note  to  the  bank  for  collection.  Itt 
an  action  by  the  bank  on  the  note,  It  not  appearing  that  the  indoraee  had 
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known  of  tlie  letter,  and  payment  not  having  been  demanded  and  notioe  of 
non-payment  not  having  been  given,  held,  that  the  action  could  not  be  main- 
tained against  the  indoner.    (See  note,  p.  017.) 

ASSUMPSIT  on  a  promissory  note.  The  note  was  made  by 
defendants  Benjamin  Lewis  &  Son,  payable  to  the  order  of 
defendant  H.  W.  Lewis,  at  the  National  Bank  of  Poultney,  and  was 
indorsed  by  H.  W.  Lewis.  When  it  fell  due  it  was  owned  and  held 
by  Lncias  Copeland,  a  bona  fide  holder,  he  having  indorsed  it  to 
said  bank  after  maturity,  for  collection  for  his  benefit.  On  the 
day  it  fell  dne,  Olark,  the  cashier  of  said  bank  and  the  notary  who 
protested  notes  there  payable,  received  a  letter  from  H.  W.  Lewis, 
stating  he  would  waive  protest  on  the  note,  describing  it  The 
note  was  never  owned  by  the  bank,  nor  in  the  bank,  except  as 
aforesaid;  and  it  did  not  appear  that  payment  was  demanded  of  the 
bank  on  the  day  it  fell  due,  nor  that  any  of  the  bank  officers  had 
any  knowledge  that  there  was  such  a  note  in  existence  until  after  the 
day  it  fell  due,  except  from  the  letter;  nor  did  it  appear  whether 
or  not  the  makers  of  the  note  had  any  funds  in  the  bank  on  the 
day  the  note  became  due;  but  it  did  appear  that  they  were  in  failing 
circumstances,  and  before  that  day  had  become  aware  that  they 
should  not  be  able  to  pay  their  debts;  nor  did  it  appear  whether  or 
not  Copeland  knew  of  tiie  letter  to  Olark  until  after  the  maturity 
of  the  note. 

The  plaintiff  discontinued  as  against  Benjamin  Lewis  &  Son. 
The  court  rendered  judgment  for  the  defendant  H.  W.  Lewis;  to 
which  the  plaintiff  excepted. 

Proui  dt  WalkeTy  for  plaintiff.  Defendant's  letter  to  plaintiff 
that  he  would  waive  protest  and  notice,  was  equivalent  to  a  promise 
to  pay,  and  to  an  expression  of  willingness  to  remain  liable;  and  it 
is  immaterial  that  Oopeland's  conduct  was  uninfluenced  thereby. 
The  promise  or  acknowledgment  took  effect  and  bound  the  defend- 
ant as  a  similar  promise  would  have  done  if  it  had  been  made  to  a 
stranger  in  respect  to  a  debt  affected  by  the  statute  of  limitations, 
under  the  old  law.  Such  promise  is  an  answer  to  the  statute,  and 
an  answer  to  the  defense  in  this  case.  Ro%s  v.  Hurdy  5  Reporter, 
51;  MinkUr  v.  MinhUr,  16  Vt.  193;  Byles  on  Bills,  867,  868. 

FnfeHe  Potter,  for  defendants. 
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i  BoYOBy  J.  The  only  qaestioD  presented  for  dedsion  is  as  to  the 
liability  of  the  indorser  H.  W.  Lewis,  upon  the  facts  stated  in  the 
exceptions.  H.  W.  Lewis  was  an  accommodation  indorser,  and  as 
bearing  upon  the  question  of  his  1^^  liability,  it  is  pertinent  to  con- 
sider what  obligation  he  assumed  as  between  himself  and  the  holder  of 
the  note  by  such  an  indorsement  Hosmbr,  J. ,  in  speaking  of  such  an 
indorsement  in  BucJcy.  Cotton^  20onn.  129,  says,  that  the  contract 
of  the  indorser  is  not  absolute  but  conditionaL  It  is  merely  this: 
**  If  you  use  due  diligence  in  demanding  the  money,  and  the  maker 
refuses  to  pay  it,  and  you  will  give  me  reasonable  notice  of  this,  I 
will  pay  you."  This  rule  is  substantially  the  one  laid  down  by  the 
text-books  upon  bills  of  exchange  and  promissory  notes,  and  in  the 
reported  cases  as  defining  the  nature  and  legal  effect  of  the  con- 
tract of  indorsement  by  an  accommodation  indorser.  And  upon 
the  question  as  to  who  must  give  the  notice,  it  was  held  in  Harris 
T.  Robinson,  4  How.  336,  that  it  would  be  sufficient  if  giren 
by  any  person  duly  authorized  by  the  holder.  It  is  not  claimed  that 
any  notice  was  in  fact  given  of  the  non-payment  of  the  note  by 
the  plaintiff  or  by  Oopeland,  who  was  the  owner  and  holder  of  the 
note.  But  it  is  claimed  that  the  letter  that  the  indorser  wrote  to 
the  plaintiff,  and  which  was  received  by  it  the  day  the  note  became 
due,  was,  in  legal  effect,  a  waiver  of  notice. 

It  is  to  be  borne  in  mind  that  at  the  time  that  letter  was  written 
and  received,  the  bank  had  no  interest  in  the  note,  and  it  was  not  in 
its  possession  nor  under  its  control.  It  is  claimed  that  the  waiver 
of  protest,  evidenced  by  the  letter,  would  take  effect  and  bind  the 
defendant  as  a  similar  promise  would  made  to  a  stranger  in  respect 
to  a  debt  affected  by  the  statute  of  limitations.  In  M<mntsUphen 
V.  Brooke^  3  B.  A;  Aid.  141,  it  is  said  that  the  statute  of  limitations 
was  passed  to  protect  the  persons  who  were  supposed  to  have  paid 
the  debt  but  to  have  lost  the  evidence  of  such  payment,  and  hence, 
evidence  of  an  acknowledgment  of  the  existence  of  the  debt,  even 
though  made  to  a  stranger,  was  receivable,  to  rebut  the  presumption 
of  pajrmen  t  The  evidence  was  admissible  against  the  party  originally 
liable  in  aid  of  the  party  to  whom  he  owed  a  debt  or  duty,  but  who  had 
been  deprived  of  his  remedy  by  mere  lapse  of  time.  But  here,  as  we 
have  seen,  the  indorser  is  not  the  party  originally  liable — ^his  contraci 
is  only  conditional.  The  letter  was  not  used  as  evidence  to  rebut  a  pre* 
sumption,  but  to  fix  the  indorser  with  a  legal  liability.  It  was  not 
addressed  to  the  party  who  had  the  custody  or  control  of  the  note; 
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md  this  case  differs  materially  from  those  that  hare  been  referred 
to  by  the  coansel.  In  those  cases,  the  agreement,  promise,  or  admis- 
sion relied  upon  as  a  waiver  of  notice,  was  made  to  the  party  hav- 
ing a  legal  interest  in  the  demand;  here,  as  we  hare  seen,  the  agree* 
ment  was  with  an  entire  stranger.  To  hold  that  snch  a  note  is 
snfScient  to  charge  an  indorser  would  be  contrary  to  the  principles 
of  the.  mercantile  law  as  we  understand  them.  » 

Judgment  affirmed. 


Nave  BT  THB  BEWiM'Mi.  — DuiMs  (Neg.  Inst.,  1 1110)  n^ :  **'nie  pnudm  to  paj;  tai 
order  to  oonstttate  »  waiver,  shoiild  be  made  to  tbe  perMo  entitled  to  demand  pajmenk 
and  if  made  to  an  entire  atranger  it  la  not  erldenoe  of  a  waiver  of  lachea/*  Citing  Mltter 
▼.  Baekley^  6  Johns.  87K,  and  OUndorf  ▼.  AiNirtB,  5  Oal.  480.  In  tbe  former  ease  tbe  cofui> 
said :  **  Tbe  defendant  onlj  said  to  a  tbird  person,  wben  talking  generallj  of  aU  tbe  bOla, 
that  be  would  take  care  of  the  billa,  or  see  them  paid."  ** It  would  be  dangerous  to  ilx  an 
indorser  without  notice,  and  perhaps  without  knowledge  of  the  Icuhea  of  the  holder,  upon 
SBdi  loose  eonversation  with  a  third  perKm.  No  oase  has  ever  gone  so  fto.**  In  the  latter, 
a  was  held  that  a  dedaratton  by  an  indorser  to  a  third  partj,  not  interastedin  the  sul^eot- 
matter,  **that  the  fact  of  notice  not  having  been  given  at  a  proper  time  would  make  no  dif- 
faranoe  with  him;  that  he  would  do  what  waa  right,**  Is  not  a  sottoisnt  waiver  of 
snd  notioe  to  flz  the  indoner*s  UabiUtjr. 


PUUES  T.  FbANOIS'  ADiainSTBATOB. 

(80  Tt.  OM.) 

SUttmU  offlraudi^-'pr&miM  naitohe  performed  ^eUhin  a  pemr. 

Nathan  Frmnels  orally  promised  plaintiffs  father  that  if  he  would  nMmm 
plaintlir,  an  Infant,  Nathan  Francis  Parks,  he  would  deposit  $100  for 
plaintiff  In  a  certain  savings  hank,  in  four  equal  annual  installments.  The 
child  WM  named  aooordingly,  and  two  successive  annual  deposits  were  made. 
The  other  depoeits  not  having  been  made,  in  a  suit  therefor,  hM,  that  thf 
promise  was  void  within  the  statute  of  frauds,  as  it  was  not  to  be  performed 
within  a  jear. 


ASSUMPSIT.    The  opinion  states  the  facts.     Judgment 
plaintiff. 


for 


J.  B.  Beamanj  for  defendant. 


M.  G.  Everts  and  D.  E.  Nicholson,  for  plaintiff.  The  agreementi 
for  all  legal  purposes,  was  as  if  made  with  the  plaintiff  ;  and  each 
payment  and  promise  was  a  renewal  thereof.  Srydia  y.  Plait ,  % 
T7I.  369  ;  Stone  y.  VanCfurler,  2  Vt  115  ;  Smith's  Oont  6S,  n.  2. 
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BoYCBy  J.  The  verbal  promise  of  Nathan  Francis  that  is  sought 
to  be  enforced  was,  that  in  consideration  that  the  infant  son  of 
Martin  Parks,  father  of  the  plaintiff,  should  be  named  Nathan 
Francis  Parks,  he,  Nathan  Francis,  would  thereafter  deposit  in  th« 
Rutland  Savings  Bank  for  him  (the  plaintiff),  one  hundred  dollars 
in  four  annual  installments  of  twenty-five  dollars  each,  one  install- 
ment to  be  deposited  each  year  after  the  first  until  all  were  deposited. 
The  deposits  fort  the  first  two  years  were  made  according  to  the 
promise,  and  the  question  is,  whether  the  promise  to  make  the  two 
last  deposits  can  be  enforced. 

The  defendant  claims  that  the  promise,  as  far  as  it  remains 
executory,  comes  within  that  section  of  the  statute  of  frauds  which 
provides  that  no  suit  in  law  or  equity  shall  be  brought  or  main- 
tained upon  any  agreement  that  is  not  to  be  performed  within  one 
year  from  the  making  thereof,  unless  some  memorandum  of  the 
agreement  shall  be  in  writing,  and  signed  by  the  party  to  be  charged* 

In  Fooie  dt  Stone  v.  Em&reon^  10  Vt.  338,  the  verbal  contract 
proved  was,  to  pay  $150  per  year  for  three  years,  in  goods  as  the 
defendant  might  want  them,  and  there  bad  been  part  performance 
by  the  payment  of  tl28.58  in  goods  during  the  first  year.  The 
court  held  that  that  portion  of  the  contract,  that  provided  for  the 
payment  of  the  goods  in  the  two  last  years,  came  within  the  statote 
and  could  not  be  enforced  ;  and  that  where,  by  the  terms  of  a 
contract,  it  is  to  be  performed  in  part  within  one  year  and  in  part 
thereafter,  the  whole  is  void  by  force  of  the  statute.  And  in 
Hinckley  v.  Sauthgafey  11  Vt  428,  the  court  say  that  ftrfwrmtd 
means  completed,  and  that  there  must  be  complete  and  full  per- 
formance of  the  contract.  The  rule  of  construction  given  to  the 
statute  in  these  two  cases  has  ever  since  been  r^;arded  as  the 
settled  law.  While  it  is  true  that  if  the  time  of  performance  is 
by  the  contract  left  in  doubt,  or  depends  upon  a  contingency  thai 
may  reasonably  be  expected  to  happen  within  the  year,  the  con- 
tract is  not  required  to  be  in  writing,  it  is  equally  clear  that  when 
it  is  a  part  of  the  contract  that  it  is  not  to  be  performed  within 
the  year,  it  is  required  to  be  in  writing,  to  exempt  it  from  the 
operation  of  the  statute. 

The  facts  found  by  the  county  court  show,  conclusively,  that  the 
promise  upon  which  the  right  of  action  is  predicated  was  not  to  be 
performed  within  one  year  from  the  time  it  was  made  ;  and  heno% 
as  far  as  it  is  unexecuted,  it  cannot  be  enforced. 
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As  this  view  is  conclasive  as  to  the  right  of  recovery,  there  is  no 
necessity  for  passing  npon  the  other  questions  that  are  presented 
by  the  exceptions. 

The  jadgment  of  the  connty  conrt  is  rcTersed ;  and  judgment, 
for  the  defendant  for  his  costs,  to  be  certified  back  to  the  probate 
court. 

Judgment  reversed. 


Bat  v.  Tubbs*  , 

(60  Vt.  688.) 

h{faneif — tcrt — note  in  eoHtfaeUon  ef. 

Dtfendmni,  an  infant,  hired  a  hone  of  plaintiff,  agreeing  not  to  drtye  it  beyond 
Q.  Afterward  he  returned  H,  alleging  that  it  was  sick,  and  got  another  \A 
Its  place.  He  then  intended  to  drive  the  latter  beyond  G.,  bat  nothing  was 
said  on  the  sabject,  and  plaintiff  andemtood  that  he  was  not  to  drive  it  be^ 
yond  O.  Defendant  drove  the  horse  beyond  G..  and  so  overdrove  it  that  it 
died.  In  satisfketion  of  the  damage,  while  still  under  age,  he  execated 
his  promissory  note  to  plaintiff.  On  his  becoming  of  age,  plaintiff  broaght 
an  action  thereon.  HM,  (I)  that  defendant  took  the  second  horse  upon  the 
same  conditions  as  the  first ;  (2)  that  by  driving  it  beyond  G.,  he  became 
liable  in  tort  for  the  damages  ;*  (8)  that  he  was  liable  on  the  note  as  he 
would  have  been  on  the  original  cause  of  action,  and  his  infancy  was  no  de- 
fense. 

ASSUMPSIT  on  a  promissory  note.  The  defendant  while  nndef 
age  hired  a  horse  of  plaintifiF  at  Brattleboro,  agreeing  not  to 
driye  it  beyond  Greenfield,  Massachnsetts.  Subsequently  he  re-^ 
turned  it,  lUleging  that  it  was  sick,  and  obtained  another  in  its 
pl^ce,  intending  to  drive  it  beyond  Greenfield,  but  not  so  inform* 
ing  the  plaintiff,  and  the  plaintiff  supposing  it  was  not  to  be 
driven  beyond  that  place.  He  drove  it  beyond  that  place,  and  it 
died  in  consequence  of  overdriving.  To  settle  the  plaintiff's  claim 
of  damages  therefor,  he  gave  the  note  in  suit  while  under  age,  and 
on  his  coming  of  age,  the  plaintiff  brought  this  action.  The  plain* 
tiff  had  judgment 

fil  Bask%n8  and  E.  W.  Stoddard,  for  defendant    The  contract 

•See  eofifro,  MaUm  r.  BOl  (80  N.  H.  MO,  »  Am.  Bep.  im    But  see  tiftow  t.  Oq^a 
IVMe.  tSD,  4  Am.  Bep.  IBO. 
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was  voidable,  and  the  plaintiff  cannot  reooyer,  nnlees  it  was  rati- 
ded  by  defendant  by  an  express  promise,  or  by  some  positive  act 
done  within  a  reasonable  time  after  he  became  of  age.  2  OreenL- 
Ev.,  §§  364,  367,  and  n.;  1  Pars,  on  Cont  243-4 ;  Abett  v.  Warren, 
4  VL  149 ;  Morrill  y.  Aden,  19  id.  505  ;  Wiser  and  Wife  y.  Lock- 
ioood^s  Estate,  42  id.  720 ;  Hale  t.  Gerrish,  8  N.  H.  374 ;  Hait  y. 
Vnderhill,  9  id.  436;  Aldrichr.  GHmes,  10  id.  194 ;  TOibets  y.  Gbt- 
risk,  25  id.  41 ;  N.  H.  Ins,  Co.  y.  Noyes,  32  id.  345. 

The  defendant  is  not  liable  in  any  form  of  action.  The  oontro- 
yersy  has  grown  out  of  a  contract,  for  the  breach  of  which  an  in- 
fant cannot  be  held  liable  unless  he  commit  some  tort  wholly  oat- 
side  of  and  not  connected  with  the  contract  West  y.  Moore,  14 
Vt  447  ;  Elwell  v.  Martin,  32  id.  217  ;  Gilson  y.  Spear,  38  id.  311 ; 
Dorany.  Smith,  49  id.  353,  and  note  thereon  in  17  Am.  Law  Beg. 
(N.  S.)  44 ;  Eaton  y.  Hill,  50  N.  H.  235  ;  Vasse  y.  SmUh,  1  Am. 
Lead  Gas.  237,  246,  and  n. 

There  was  no  conversion  of  the  horse.  Towns  v.  WHey,  23  Vt. 
355.  But  if  there  was  a  tort,  it  was  merged  in  the  note.  HtUck- 
ins  v.  Olcutt,  4  id.  549  ;  FoUett  v.  Steeie,  16  id.  80 ;  Farr  v.  SUv- 
ens,  26  id.  299 ;  Stephens  v.  Thompson,  28  id.  77 ;  Dickinson  y. 
King,  28  id.  378  ;  Wait  v.  Brewster,  31  id.  516;  Robinson  v.  HurU 
burt,  34  id.  115  ;   Walker  v.  Davis,  1  Gray,  506. 

Davenport  A  Eddy  and  Field  A  Tyler,  for  plaintiff. 

Bo  YOB,  J.  The  referee  has  found  that,  when  the  defendant 
hired  the  first  horse  of  the-  plaintiff,  it  was  understood  and  agreed 
t)etween  the  parties  that  the  horse  should  not  be  driven  any  fur- 
ther from  Brattleboro  than  Greenfield,  and  that  the  horse  he  first 
hired  was  exchanged  for  the  one  that  subsequently  died,  for  the 
reason  as  given  by  the  defendant  that  the  horse  he  first  hired  waa 
sick. 

-  The  referee  has  not  found  expressly  that  there  was  any  agree* 
ment  made  between  the  parties  upon  the  occasion  of  the  defend* 
ant's  taking  the  second  horse,  as  to  where,  and  how  fiur,  he  was 
to  have  the  right  to  drive  him.  But  we  think  that  the  &ur  and 
legitimate  inference  is,  from  what  is  found,  that  the  defendant  took 
the  second  horse  subject  Co  the  same  conditions  as  to  the  distance 
he  was  to  have  the  right  to  drive  him  that  he  did  the  first ;  and 
hence  that  when  he  drove  the  horse  beyond  Greenfield,  it  termi- 
nated the  contract  of  bailment,  aud  rendered  the  defendant  liable 
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in  tort  for  any  damage  that  might  reenlt  to  the  horse  in  conse- 
qnenoe  of  his  driving  him  beyond  Oreenfield.  It  was  so  held  in 
Oreen  v.  8perry,  16  Vt  390 ;  and  Towne  t.  Wihy,  23  id.  355. 

The  referee  has  fonnd  that  the  horse  was  overdriven^  and  died 
from  the  effects  of  snch  overdriving.  The  overdriving,  which  pro- 
dnced  his  death,  was  upon  a  route  not  embraced  in  the  contract  of 
bailment ;  and  upon  the  authority  of  the  cases  cited,  the  defend- 
ant was  liable  in  an  action  of  tort,  notwithstanding  his  infancy^ 
for  his  value. 

The  liote  upon  which  this  action  is  predicated  was  given  in  set- 
tlement of  the  claim  for  which  the  defendant  was  so  liable.  It  is 
now  claimed  that  the  tort  was  merged  in  the  note,  and  that  no 
recovery  can  be  had  upon  the  note,  under  the  elementary  rule,  that 
the  notes  of  an  infant  are  voidable. 

The  rule  of  the  common  law  was,  that  the  note  of  an  infant 
given  for  necessaries  was  voidable.  But  in  Bradley  v.  Pratt,  23 
Vt  378,  the  court  held  that  the  note  of  an  infant  given  for  neces? 
saries  was  binding  ;  and  that  the  liability  of  an  infant  did  not  de- 
pend upon  the  form  of  action,  but  upon  the  consideration  upon 
which  the  claim  is  based.  This  seems  to  us  to  be  a  reasonble  rule; 
and  that,  in  its  application,  the  infant  is  not  deprived  of  any  right 
which  it  is  the  object  of  the  law  to  accord  to  him.  An  infant, 
under  certain  circumstances,  may  pledge  his  credit  for  necessaries; 
and  if  his  promise  to  pay  for  such  necessaries  is  evidenced  by  his 
note,  the  note  is  collectible.  The  law  makes  him  liable  for  his 
torts ;  and  where  he  elects  to  settle  such  liability  by  giving  his 
note,  as  long  as  the  consideration  for  the  note  is  open  to  inquiry^ 
we  see  no  reason  way  he  should  not  be  held  liable  in  an  action  upon 
the  note,  to  the  same  extent  that  he  would  be  if  the  action  had 
been  brought  upon  the  cause  of  action  which  formed  the  consid* 
eration  for  the  note.  The  note  in  suit  having  been  given  in  set- 
tlement of  a  claim  for  which  the  defendant  was  Uable,  and  no  fraud 
nor  imposition  having  been  practiced  in  obtaining  it,  the  plea  of 
infancy  is  not  available  to  defeat  it» 

Juigmmit  affirmed. 

VouXXVm  — 66 
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A  beqaesi  of  the  uoe  and  iDcomeof  monej  to  be  "  expended  In  the  eduction  ol 
the  aeholuB  of  poor  people  "  in  a  certain  county,  Is  a  valid  gift  to  a  ohailt^ 
ble 
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S.  B,  Hebardf  for  the  orator.  The  bequest  was  to  a  charitable 
use,  bat  void  for  uncertainty.  No  class  of  poor  people  is  pointed 
out;  nor  any  kind  of  education  specified;  nor  any  scheme  marked 
out  for  the  distribution  of  the  income  of  the  fund.  2  Ferry  on 
Trusts,  300. 

(7.  W.  Clarke,  for  defendant 

Boss,  J.  This  case  stands  upon  bill  and  answer.  The  orator  is 
the  executor  of  the  will  of  David  Poor,  and  in  the  performanoe  of 
his  duties  as  such,  July  23,  1859,  paid  to  the  defendant^  then  and 
now  treasurer  for  the  county  of  Orange,  one  thousand  dollars  in 
satisfaction  of  a  bequest  of  the  testator.  He  has  not  closed  the  ad- 
ministration of  the  estate  of  David  Poor  in  the  probate  court,  and 
now  asserts  that  the  bequest  of  this  one  thousand  dollars  is  incapa- 
ble of  execution  for  indefiniteness,  and  asks  the  Oourt  of  Chancery 
to  decree  the  restoration  of  this  sum,  with  its  accumulations,  to 
him,  that  the  same  may  be  distributed  as  a  part  of  the  estate  of 
David  Poor;  or,  if  the  bequest  is  found  to  be  capable  of  execution, 
that  the  Court  of  Chancery  will  devise  a  scheme,  and  compel  the 
proper  execution  of  the  trust,  and  distribution  of  the  income  of 
the  fund.  The  defendant  admits  the  bequest,  the  receipt  of  the 
money,  and  that  he  has  not  been  able  thus  far  to  diatribate  the 
mcome  arising  therefrom;  but  denies  that  the  trust  on  which  he 
received  and  holds  the  money  is  incapable  of  execution,  and  alao 

*  See  Orfmef*  EJon,  t.  Harmon  <85  Ind.  196)«  9  Am.  Rep.  MO;  ^dye  ▼.  SmUh  (44 
ai  Am.  Rap.  4St;  Anmitan  T^wU  SoHmyw,  ^titetir  (80  Ohie  St.  77),  IT  Am.  Bep^ 
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asks  the  court  to  devise  a  scheme  by  which  ho  may  aunually  dis^ 
tribute  the  income  arising  from  the  fund.  The  Oonrt  of  Chancery 
entered  a  decree  against  the  claim  of  the  orator,  and  referred  the 
case  to  masters,  among  other  things,  to  derise  and  report  a  scheme 
for  the  annual  distribution  of  the  income  of  the  fund  in  the  hands 
of  the  defendant  From  this  decree  the  orator  appealed  to  this 
court  The  question  presented  is,  whether  the  bequest  is  of  such 
a  character  that  it  is  incapable  of  execution.  The  language  of  the 
bequest  is,  ^'  I  give  the  use,  interest,  and  income,  after  my  decease, 
the  sum  of  one  thousand  dollars  in  cash,  to  the  treasurer  of  the 
county  of  Orange  and  his  successor  in  office;  the  income  of  said  one 
thousand  dollars  to  be  expended  in  the  education  of  the  scholars 
of  poor  people  in  the  county  of  Orange.'^  Although  somewhat 
inartificially  expressed,  it  is  clear,  and  not  denied  by  the  orator, 
that  the  testator  intended  a  gift  of  one  thousand  dollars  to  the 
county  treasurer  and  his  successors  in  office,  in  trust,  to  apply  the 
income  thereof  to  the  education  of  the  scholars  of  the  poor  people 
of  the  county  of  Orange.  A  definite  sum  is  taken  from  his  estate 
and  appropriated  by  the  testator.  A  perpetual  trustee  of  that  sum 
is  declared,  who  is  directed  to  appropriate  its  income  to  a  definite 
object — the  education  of  the  scholars  of  the  poor  people  of  the 
county.  The  designated  beneficiaries  are  an  unfailing  class,  always 
found  in  every  community,  and  ever  in  need  of  aid  to  obtain  an 
education.  This  is  a  bequest  to  a  public  and  charitable  use ;  to  a 
public  use,  as  the  whole  community  is  interested  in  the  education 
of  the  scholars  of  the  poor;  and  to  a  charitable  use,  under  the  stat- 
ute of  Elizabeth  and  the  decisions  of  the  courts  prior  and  subse- 
quent to  the  passage  of  that  statute.  The  doctrine  applicable  to 
this  class  of  trusts  was  early  and  fully  discussed  and  considered  in 
this  State  in  the  case  Exra.  of  Burr  y.  Smithy  7  Vt  241.  After 
having  been  three  times  argued,  and  on  a  careful  review  of  the 
authorities,  Williams,  C.  J.,  p.  307,  says:  ''On  examining  the 
authorities  upon  this  subject,  some  of  the  cases  will  be  found 
directly  applicable  to  the  case  under  consideration,  and  embracing 
almost  every  point  raised  in  argument  These  general  principles 
have  been  established,  which  seem  to  rise  necessarily  from  the 
nature  of  the  subject,  that  the  court  are  to  b^  liberal  in  the  con« 
stmction  of  charitable  bequests,  to  carry  into  effect  the  intention 
of  the  testator;  that  where  they  can  discover  the  charitable  intent, 
they  will  carry  it  into  execution,  and  support  the  charitable  pur* 
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pose;  that  they  will  not  suffer  an  equitable  interest  to  fail  for  want 
of  u  trustee  to  support  it;  and  that  it  has  never  been  oonsidored  as 
an  objection  to  a  charitable  use,  because  it  was  general  and  in  some 
measure  indefinite,  unless  there  was  an  uncertainty  as  to  the 
amount  intended  to  be  given,  or  the  general  purpose  was  of  so 
uncertain  and  indefinite  a  character  that  it  could  uot  be  executed." 
The  doctrine  of  this  case  has  been  adhered  to  by  this  court  in  sev- 
eral subsequent  cases.  Button  v.  American  Tract  Society ,  23  Vc.  336: 
McAllister  v.  McAllister* 8  ReirSy  46  id.  272.  The  general  purpose  of 
the  bequest  under  consideration  is  sufficiently  clear  and  definite — the 
education  of  the  scholars  of  the  poor  people  of  the  county.  The  first 
bequest  considered  by  the  court  in  the  case  last  cited  was  identical 
in  principle  with  the  one  under  consideration.  That  was  a  bequest 
*'  for  the  education  of  the  freedmen  of  this  nation  " — a  class  more 
numerous  than  the  scholars  of  the  poor  people  of  the  county  of 
Orange,  and  quite  as  indefinite  and  difficult  to  select  from.  The 
pittance  given  could  not  be  applied  to  the  education  of  all  the 
freedmen  of  this  nation.  Not  all  of  that  class  of  persons  were  proper 
subjects  of  education. 

If  it  is  more  difficult  to  determine  who  are  the  poor  people  of 
the  county  of  Orange  than  to  determine  who  were  the  freedmen  of 
this  nation,  surely  it  is  quite  as  feasible  to  select  from  and  apply  a 
limited  sum  to  tho  education  of  the  scholars  of  such  poor  people  as 
to  select  and  apply  the  same  sum  to  the  education  of  the  four  mil- 
lions of  freedmen  of  this  nation.  The  beneficiuries  of  most  gifts  to 
a  charitable  use  are  of  necessity  more  or  less  indefinite;  especially  is 
this  the  case  where  the  benefits  of  the  bequest  are  to  be  extended 
over  a  large  period  of  time,  and  to  be  conferred  upon  a  olaas  of 
individuals,  who  are  to  be  the  poor  of  a  parish,  or  the  students 
of  a  school,  during  a  number  of  years,  no  human  being  caa 
foretell.  Yet  bequests  for  such  purposes  have  often  been  a|^Id 
and  administered.  It  is  true,  in  McAllister  t.  McAllister,  the 
testator  clothed  the  executor  with  a  discretion  as  to  the  appro- 
priation of  the  bequest.  In  the  case  at  bar  the  testator  orders 
the  trustee  to  apply  the  income  to  the  declared  purpose.  Its 
application  implies  the  exercise  of  discretion.  The  public  schools 
being  open  to  the 'scholars  of  the  poor  as  well  as  of  the  rich, 
and  being  supported  by  taxation,  it  is  manifest  that  the  testa- 
tor did  not  intend  to  have  his  bounty  so  applied  as  to  relieve 
the  tax  payers  in  any  measure  of  the  burden  of  the  support  of 
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these  schools.  Neither  did  he  intend  to  have  it  applied  to  all  of 
the  children  of  the  poor  people  of  the  coanty  indiscriminately ; 
for  he  has  designated  a  definite  class  of  such  children  —  the  schoU 
arsy  not  necessarily  those  attending  schools,  bat  those  children  of 
this  class  who  have  an  aptitade  for  learning,  and  who  could  not 
avail  themselves,  for  the  want  of  a  suitable  education,  of  the 
powers  that  the  Creator  has  bestowed  upon  them,  without  extrin- 
sic aid.  If  the  trustee  had  applied  the  income  arising  from  the 
trust-fund  in  good  faith  and  in  the  exercise  of  ordinary  discretion^ 
in  the  purchase  of  books,  payment  of  tuition  or  board  of  any  of 
the  class  of  scholars  indicated,  no  one,  we  think,  would  doubt 
about  his  accomplishing  the  intention  of  the  testator.  If  the 
.trustee  hesitates  to  take  the  exercise  of  this  discretion  upon  him, 
it  is  clearly  the  province  of  the  Court  of  Chancery  to  aid  himi  by 
devising  a  scheme  for  the  appropriation. of  the  income  of  the  fundi 
Where  a  trust  is  created  for  a  charitable  use,  the  application  will 
be  effected  by  means  of  a  scheme,  to  be  directed  and  itppi^ved  of 
by  the  Court  of  Chancery.  Hill  on  Trustees,  461 ;  Moggridge  v. 
ITuickwdly  7  Ves.  86;  Paice  v.  Archbishop  of  Canterbury ^  14  id. 
364  ;   1  Am.  Law  Beg.  (N.  S.)  385,  400. 

It  may  be  urged  that  the  administration  of  this  fund  is  probably 
to  extend  over  a  great  number  of  years,  and  as  the  beneficiaries 
are  not  declared  with  certainty,  and  are  constantly  shifting,  there 
will  be  no  one  to  compel  the  enforcement  of  the  proper  applica- 
tion of  the  bequest.  There  is,  we  think,  no  doubt  but  that  the 
State's  attorney  for  the  county  could  compel  the  enforcement  by 
a  proper  information,  and  probably  any  one  as  amicus  curuB  could 
do  the  same.  1-  Am.  Law  Beg.  389-402.  Neither  is  there  any 
question  but  that  the  trustee  can  come  to  the  Court  of  Chancery 
for  direction  in  the  administration  of  the  fund,  as  was  done  in 
Burros  Bxrs.  v.  Smithy  and  McAllister  v.  McAllister,  ante.  No 
question  has  been  made  in  the  pleadings  or  argument  in  regard  to 
the  regularity  of  the  manner  in  which  the  question  was  raised  in 
the  Court  of  Chancery ;  and  we  do  not  announce  any  opinion  in 
regard  to  the  same.  The  claimant  to  the  fund  and  trustee  both 
having  asked  the  direction  of  the  Court  of  Chancery  in  the  admin- 
istration of  the  fund,  and  that  court  having  made  its  decree  with- 
out objection  either  in  that  court  or  in  this^  this  court  has  no 
occasion  to  pass  upon  that  question. 
-     It  is  apparent,  we  think,  that  the  testator,  in  making  the  bequest 
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to  the  treasurer  of  the  county,  supposed  that  he  would  be  holden 
on  his  official  bond  for  the  due  administration  of  the  fund.  But 
such  clearly  is  not  the  case.  The  trustee  haying  come  into  and 
invoked  the  direction  of  the  Court  of  Ohanoery,  we  think,  consid- 
ering the  nature  of  the  trust,  it  is  incumbent  on  tiiat  court  to 
require  of  the  trustee  a  good  and  sufficient  bond  to  itself  for  the 
fund  and  its  due  administration;  and  that  the  masters,  in  addition 
to  the  duties  imposed  by  the  mandate  of  the  chancellor,  should  be 
charged  with  fixing  the  amount  and  conditions  of  such  bond.  It 
would  be  almost  anomalous  for  that  court  to  be  giving  directions 
for  the  administration  of  the  fund,  with  no  security  to  itself  for 
the  fund  or  his  obedience  of  its  orders  and  directions. 

The  decree  of  the  Court  of  Chancery  is  affirmed,  with  this 
addition  to  the  duties  of  the  masters.  The  costs  in  this  coarfc 
to  be  subject  to  the  same  rule  as  imposed  by  the  Court  of 
Chancery. 

Babbbit,  J.,  dissented*  Jmdgmmi  ofimmL 
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AMidM*— MCJon — married  ^aaman -^J&imder  of  kiub&mi. 

Under  a  sUtoto  aecaring  to  married  women  the  enjojment  of  their  aepaiale 
property  aa  if  sole,  and  enabling  them  to  sne  in  relation  thereto,  an  action 
of  slander  for  words  spoken  against  the  wife  before  her  marriage  moat  be 
brooght  in  the  names  of  both  husband  and  wife.* 

•  

A  OTION  of  dander.     The  opinion  states  the  facts. 

P.  O.  Straudf  L.  Crouch,  and  A.  Bcott  Sloan,  for  appeUant. 

C,  G.  Remington,  for  respondent 

OoLB,  J.  This  was  an  action  for  def amation,  by  words  imputing 
to  the  plaintiff,  a  female,  want  of  chastity,  or  charging  her  with 
being  a  common  prostitute.  When  the  action  was  commenced,  the 
plaintiff  was  unmarried  and  under  twenty-one  years  of  age.  She 
afterward  married  the  son  of  the  defendant.  After  answer,  the 
defendant  and  the  husband  of  plaintiff  applied,  by  sworn  petition 
and  affidavit,  to  the  Oirouit  Oourt  where  the  action  was  pending, 

<0eei  eonlra,  Chkago  Bitrtingtion,  «to.  R,  B.  Co.  ▼.  Dwm  (BSIU.  MO,  4  Am.  Bep.  M ; 

▼.  Oalitfher,  88  Iowa,  888. 
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stating  or  representing  that  the  plaintiff  was  then  over  twenty-one 
years  of  age,  and  was  the  wife  of  one  of  the  petitioners,  and  asking 
that  the  title  of  the  canse  be  changed,  that  the  husband  be  made  a 
party  plaintiff,  and  that  the  suit  be  thereafter  prosecuted  in  the 
names  of  the  husband  and  wife.  The  Circuit  Court  changed  the 
title  of  the  suit  by  inserting  the  married  name  of  the  plaintiff,  but 
denied  the  application  to  make  the  husband  a  party  plaintiff.  The 
question  presented  at  the  outset  on  the  ipecord  is,  whether  this 
ruling  is  not  fatal  to  the  judgment,  for  the  reason  that  the  husband 
was  a  necessary  party  plaintiff  to  the  action.  We  think  the  qnee- 
tion  must  be  answered  in  the  affirmative. 

The  alleged  slanderous  words  were  actionable  fer  se.  Benaway 
V.  Conyne,  3  Pin.  196  ;  Ranger  v.  Goodrich,  17  Wis.  78  ;  Mayer  v. 
SchleiMer,  29  id.  646  ;  and  the  law,  as  we  understand  it,  is,  as 
stated  by  Mr.  Townshend,in  his  work  on  Slander  and  Libel,  §  301, 
that  **  for  language  actionable  per  se,  published  concerning  a  married 
woman,  or  concerning  a  woman  who  afterward  marries,  the  action 
should  be  brought  in  the  name  of  the  husband  and  wife.  In  such  a 
case  the  damage  is  to  both  plaintiffs,  and  the  right  of  action, 
in  case  of  the  death  of  the  husband,  survives  to  the  wife  ;  but  if 
the  wife  dies  before  verdict,  the  action  abates.  For  language  con- 
cerning a  married  woman,  but  actionable  only  because  of  special 
damage  to  the  husband,  the  husband  must  sue  alone." 

Substantially  the  same  rule  was  laid  down  in  Benaway  v.  Oonyney 
supra,  by  Wuiton,  J.,  when  considering  an  objection  to  the  decla* 
ration  in  that  case  to  the  effect  that  it  did  not  show  that  the  plain- 
tiffs were  married  when  the  slanderous  words  were  uttered.  He 
says  :  ''  Without  stopping  to  inquire  whether  this  is  a  fair  or  » 
hypercritical  construction  of  this  averment,  we  are  entirely  of  opin- 
ion that  it  is  entirely  immaterial,  for  the  purpose  of  sustaining  this 
action,  whether  the  plaintiffs  were  married  before  or  since  the 
words  were  uttered.  Our  Criminal  Code  punishes  both  adultery 
and  fornication,  and  if  Mrs.  Conyne  was  unmarried,  she  could  have 
maintained  an  action  in  her  own  name  against  the  defendant  for 
speaking  the  words  set  out  in  the  declaration.  MiUer  v.  Parish,  8 
Pick.  384.  And  her  marriage,  after  the  words  were  spoken,  to  her 
present  husband,  would  make  it  necessary  to  join  him  as  a  plaintiff  in 
the  suit,"  pp.  201-2.  Mr.  Starkie  lays  down  the  rale  in  substantially 
the  same  way.  1  Starkie  on  Slander,  349.  See,  also,  1  Chitty's  PL 
(11  th  Am.  ed.)  74;  Beach  v.  Beach,  2  Hill,  260;  Beadi  ▼.  Bammg, 
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id.  309;  Johnson  v.Dickm,  25  Mo.  580.  In  Beach  v.  Beach,  »upray 
the  action  was  brought  by  the  wife,  while  living  a))art  from  hef 
hasband,  under  articles  of  separation,  in  the  names  of  her  husband 
and  herself,  for  slanderous  words  spoken  of  her.  It  was  held  that 
a  release  of  the  cause  of  action,  given  by  the  husband  after  suit  was 
commenced,  was  a  bar  to  the  recovery.  In  other  cases  of  torts  comr 
mitted  to  the  wife,  as  an  assault  and  battery  or  other  actioaable 
wrongs  to  her  person,  where  the  suit  is  brought  in  the  life-time  of 
the  husband,  he  must  be  made  a  party  plaintiff;  Barnes  v.  Martin. 
15  Wis.  240;  Kavanatigh  and  Wife  v.  The  City  of  Jafiesvilky  24  id^ 
618;  and  the  damages,  when  collected,  belong  to  him.  Beeve'^ 
Dom.  Bel.  63.  If  the  wife  survives  she  may  sue  the  wrong-doer 
for  any  injury  to  her  person  or  property,  the  same  as  if  she  had 
been  sole  when  she  received  it.    1  Ohitty's  PI.,  snpra. 

It  was  argued  by  the  learned  counsel  for  the  plaintiff  that,  under 
the  laws  of  this  State  in  regard  to  the  rights  of  married  women, 
the  wife  might  maintain  an  action  for  slander  concerning  her  withf 
out  joining  her  husband,  and  that  the  damages,  when  recovered^ 
would  belong  to  her  as  her  separate  estate.  We  were  not,  howevei;, 
referred  to  any  statute  which  gives  her  that  right,  or  which  assumep 
to  place  her  on  the  footing  of  a  feme  sole  in  respect  to  such' injuries; 
and  we  certainly  know  of  none.  In  New  York  it  is  expressly  enacted 
that,  ^^any  married  woman  may  bring  and  maintain  an  action 
in  her  own  name,  for  damages,  against  any  person  or  body  corpo- 
rate, for  any  injury  to  her  person  or  character,  the  same  as  if  she 
were  sole;  and  the  money  received  upon  the  settlement  of  any  such 
action,  or  recovered  upon  a  judgment,  shall  be  her  sole  and  separ 
rate  property.''  §  7,  ch.  90,  Laws  of  1860.  Of  course  there  can 
be  no  doubt  about  her  right  to  maintain  an  action  for  slander  wher^ 
such  a  statute  exists.  And  under  certain  circumstances  she  is 
allowed  by  statute  in  Pennsylvania  to  maintain  an  action  for  defama: 
tion  without  the  joinder  of  her  husband.  RangUr  v.  Hummel,  37 
Penn.  St  130.  Our  statute  secures  to  the  wife  her  separate  property, 
and  protects  her  in  its  enjoyment,  as  though  she  were  a  feme  sole. 
She  therefore  may  bring  an  action  in  her  own  name  for  a  trespa^ 
to  her  real  or  personal  property  during  coverture.  Boos  v.  Oomber, 
23  Wis.  284.  But  the  statute  does  not  enact  that  a  cause  of  action 
on  a  personal  tort  to  the  wife,  either  before  or  after  coverture,  shall 
be  deemed  her  property;  nor  does  it  declare  that  the  damages 
repovered  in  such  an  action  shall  be  her  separate;  estate.  It  would  be 
Vol.  XXVin— 67 


S30  WISCONSIN, 


GibBon  ▼.  GibflOD. 


ft  forced  and  unuataral  oonatruction  of  the  statate  to  give  it  sach  an 
mterpretation.  A  right  of  action  for  dander  does  not  sarvi  ve  the  death 
of  the  party  injured,  aciio  personalis  morUur  cum  persona;  and  this 
court  decided  in  Nwnan  v.  OrUnif  34  Wis.  259,  tiiat  an  action  for 
a  personal  injury  was  not  a  chose  in  action,  within  the  meaning  of 
the  bankrupt  law,  which  passed  to  the  assignee.  It  was  not  assign- 
able at  common  law,  either  in  law  or  equity.  The  statute  plainly 
relates  to  what  is  property  in  the  proper  sense  of  the  term  ;  that 
which  may  be  held,  used,  assigned,  conveyed  and  devised ;  it  de- 
fines the  rights  of  the  wife  in  respect  to  such  property,  bat  does 
not  attempt  to  remove  all  the  disabilities  of  coverture.  Conse- 
quently it  was  held  by  this  court,  in  effect,  in  Barnes  v.  MarHn  et 
ux,  and  Kiwanaugh  ei  ux.y.  The  City  ofJanesviUsy  supra,  that  in 
actions  for  personal  in  juries  to  the  wife  both  the  husband  and  wife 
should  join,  because  both  were  interested  in  the  subject-matter  of 
the  action,  though  the  damages,  when  recovered,  belonged  to  the 
husband.  Therefore,  in  the  case  before  us,  we  are  very  clear  that 
the  husband  was  a  necessary  party,  as  the  damages  recoverable  in 
the  action  would  belong  to  him  ;  and  the  Circuit  Court  erred  in 
not  granting  his  application  to  be  made  a  party  plaintiff.  The 
wife  could  not  prosecute  the  suit  in  her  own  name ;  nor  do  we 
think  there  is  any  thing  in  oh.  135,  B.  S.,  which  changes  the  law 
on  the  subject. 

In  our  investigations  we  found  the  decisions  in  Berger  v.  Jacobs, 
21  Mich.  215,  and  Leonard  v.  Pope,  27  id.  145,  where  it  is  held 
that  a  married  woman  may  maintain  an  action  in  her  own  name, 
witiiout  joining  her  husband,  for  a  slander  concerning  her,  or  an 
assault  and  battery  committed  upon  her,  during  coverture,  and  that 
the  damages,  when  recovered,  became  her  separate  property.  The 
statute  of  Michigan  in  regard  to  the  rights  of  married  women  ie 
substantially  like  our  own,  and  the  authority  of  so  able  and  respecfe* 
able  a  court  as  the  Supreme  Court  of  Michigan  is  entitled  to  great 
consideration.  But  nevertheless  we  think  the  construction  which 
we  have  given  our  statute  is  the  correct  one,  and  that  it  is  not  in 
accord  with  either  the  spirit  or  intent  of  that  enactment  to  hold 
that  the  right  to  recover  damages  for  personal  injuries  to  the  witrn 
should  stand  upon  the  same  ground  as  a  chose  in  action  or  a  pecii* 
niary  claim  or  right  accruing  to  her  during  coverture,  and  thai 
such  damages,  when  recovered,  would  constitute  and  become  her 
individual  property.    We  are  unable  to  believe  that  it  was  the  par- 
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poBe  of  the  legislatare  to  make  such  a  change  in  the  law;  for  if  it  had 
been  the  purpose,  we  think  quite  different  language  would  have 
been  used  in  the  statute  to  make  that  intention  clear.  We  therefore 
cannot  adopt  the  view  which  the  Supreme  Court  of  Michigan  has 
taken  of  the  effect  of  this  legislation. 

It  follows  from  these  views,  that  the  judgment  of  the  Oircnit 
Court  must  be  reversed,  and  the  cause  be  remanded  for  further  pro* 
oeedings  according  to  law. 

By  the  Court. — So  ordered. 
Motion  for  a  rehearing. 

Btan,  C.  J.  The  motion  for  rehearing  is  as  valuable  to  the  court 
as  to  counsel.  First  impressions  of  the  court  may  well  be  wrong; 
and  just  criticism  of  counsel  is  invaluable  in  the  administration  of 
justice.  Such  criticism  is  always  welcome  to  us,  when  made,  as  in 
this  case,  with  courteous  ability  and  learning. 

The  learned  counsel  frankly  concedes  the  rule  at  common  law, 
which  is  indeed  beyond  question,  that  the  husband  is  a  necessary 
plaintiff  in  an  action  for  tort  to  the  wife  before  marriage.  The 
question,  therefore,  turns  entirely  upon  the  construction  of  the 
statute,  securing  to  the  wife  the  real  and  personal  property  owned 
by  her  at  the  time  of  marriage.     R.  S.,  ch.  95,  §  2. 

We  did  not  overlook,  as  counsel  seems  to  suppose,  that  the 
definition  of  personal  property  in  ch.  5,  R  S.,  includes  choses  in 
action. 

The  first  question,  in  passing  on  the  argument  in  support  of  this 
motion  is,  the  meaning  of  that  term  in  the  definition  itself.  The 
term  choses  in  action  has  two  recognized  significations.  It  is  some- 
times used  in  the  broad  sense  of  all  rights  of  action,  whether  ex 
contractu  or  ex  delicto.  Its  narrower  and  more  general  use  is  confined 
to  assignable  rights  of  action  ex  contractu^  and  perhaps  ex  delicto^ 
for  injuries  to  property.  In  this  sense  actions  ex  delicto  for  per- 
sonal injuries  are  excluded.  Peoph  v.  Tioga,  19  Wend.  73  ;  McKee 
V.  Judd,  12  N.  Y.  622 ;  Zabrishie  v.  Smith,  13  id.  322;  Pultfer  v. 
Harris,  52  id.  73  ;  Sommer  v.  Wilt,  4  S.  &  B.  19 ;  North  v.  Tur- 
ner,  9  id.  244 ;  O^Donnel  v.  Seybert,  13  id.  54 ;  Cornegys  v.  Vasse, 
1  Pet  1 93., 

The  term  may  be  intended  in  either  of  the  senses,  the  broader  or 
the  narrower,  in  the  statutory  deflnition  ;  and  the  question  is,  which 
sense  it  was  designed  to  bear.    The  intention  of  the  legislature  is. 
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of  course,  to  govern  ;  and  that  is  to  be  gathered,  if  possible,  from 
the  language  used.  The  definitions  of  §  1,  eh.  95,  are  not  arbi- 
trary ;  are  not  to  be  applied  when  ''  inconsistent  with  the  manifest 
intent  of  the  legislature."  Re  Goodell,  39  Wis.  232.  Tlie  first  sub- 
division of  the  section  provides  that  terms  shall  be  construed 
according  to  common  and  approved  usage,  but  that  technical  terms 
shall  be  construed  in  their  technical  sense.  Taking  these  two  rules 
together,  they  may  establish  another  rule  of  construction;  that 
technical  terms  having  more  than  one  meaning  are  to  be  taken  in 
their  more  common  and  approved  sense,  when  not  inconsistent 
with  the  apparent  intent  And  as  the  term  ''  choses  in  action  "  is 
very  generally  used  and  accepted  by  the  profession  in  its  more 
limited  sense,  this  alone  might  be  a  sufficient  answer  to  the  argu- 
ment made  for  the  appellant,  to  give  it  the  more  comprehensive 
sense. 

But  the  same  intent  of  the  legislature,  in  the  use  of  the  term,  is 
discovered,  in  a  more  direct  and  satisfactory  manner,  from  the 
connection  in  which  the  term  is  used  in  the  definition. 

**  Noscitur  a  sociis,  is  an  old  and  safe  rule  of  construction,  said 
to  have  originated  with  as  great  a  lawyer  and  judge  as  Lord  Hale, 
peculiarly  applicable  to  this  consideration.  Lord  Bacok  gives  the 
same  rule  in  a  more  detailed  form,  more  emphatic  here.  CopuUUio 
verbarum  indicat  acceptationem  in  eodem  sensu.  *  *  *  yfQ  are 
to  be  guided  in  the  application  of  the  uncertain  by  its  certain  asso- 
ciates."   Attorney-O&neral  v.  Railroad  Oompaniett,  35  Wis.  425.   • 

The  definition  declares  that  personal  property,  as  used  in  the 
Revised  Statutes,  shall  include  money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt.  All  these  other  terms  signify  actnal 
property,  the  subject  of  sale  and  transfer.  The  term  now  in  qnes- 
tion  is  fenced  in  between  ''goods  and  chattels,'' and  ''evidences  of 
debt"  Mv  atUecedenHbus  et  cansequetUibua  fii  opHma  inUrpretaiio. 
Though  the  term  used  be  general,  it  must  be  taken  in  the  restricted 
sence  which  will  correspond  with  the  other  terms  with  which  it  is 
associated.     Coke,  2  Inst.  317. 

A  right  of  action  in  tort  is  not  property,  and  therefore  cannot 
be  sold  or  transferred.  It  may  result  in  property,  by  recovery.  A 
judgment  in  tort  is  property,  and  may  be  sold  or  assigned.  Bnt 
the  assignment  of  a  judgment  in  tort  does  not  operate  to  assign 
the  right  of  action ;  and  if  the  judgment  be  reversed,  the  right  of 
action  still  remains  in  the  assignor.      Pulver  v.   Harris,  tiupnu 
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And  it  is  inconceivable  that  the  legislature^  associating  this  term 
with  others,  all  representing  actual  property,  intended  a  radical 
change  of  the  law,  hidden  as  il  were  from  observation,  by  raising 
rights  of  action  in  tort  iq  the  dignity  of  property  ;  or  intended  us 
to  understand  that  slander,  libel,  assault  and  battery,  etc.,  should 
be  personal  property. 

Such  a  construction  would  work  queer  rules  of  property  through- 
out the  Bevised  Statutes,  to  which  the  definition  is  to  apply.  For 
example,  it  would  require  the  assessment  and  taxation  of  the  right 
of  action  of  every  citizen  who  had  the  misfortune  of  having  been 
slandered,  libelled,  assaulted  or  battered,  whether  he  had  brought 
the  action  or  not  until  the  statute  of  limitation  should  have  run 
upon  it  §  1,  ch.  18,  B.  S.,  Ex  pede  Herculem.  Other  instances 
might  amplify,  but  could  hardly  heighten  the  absurdity. 

•So  we  do  not  perceive  that  section  2  of  chapter  95  takes  any  thing 
from  the  definition.  And  we  do  not  see  that  the  argument  of  the  ap- 
pellant fares  better  with  the  section  itself.  That  secures  to  the  wife 
the  personal  property  which  she  owns  at  the  time  of  marriage. 
Perhaps  the  verb  ''  own  "  cannot  strictly  be  regarded  as  a  technical 
term ;  but  both  in  legal,  and  common  use,  it  implies  estate,  and 
applies  only  to  things  subject  to  sale  and  transfer.  Lister  v.  Lob- 
leyy  6  Nev .  ft  Man.  340 ;  Champion  v.  White,  5  Oow.  509 ;  Dafi- 
forth  V.  Suydanij  4  N.  Y.  66 ;  Loonie  v.  Hogan^  9  id.  435.  And 
the  use  of  this  verb  clearly  applies  the  provision  to  actual  property 
only,  and  not  to  possible  damages  to  be  recovered  in  actions  ez 
delicto.  This  is  the  distinction  between  rights  of  action  ex  con- 
tractu and  rights  of  action  ex  delicto  for  ))er8onal  wrongs.  The  legis- 
lature plainly  had  in  mind  things  belonging  to  the  wife  in  property, 
without  reference  to  mere  rights  of  action  for  wrongs  done  her 
person  or  character.  If  the  legislature  had  torts  against  the  wife 
at  all  in  mind,  it  saw  fit  to  make  no  change  in  the  law  ;  perhaps 
judging  such  rights  of  action  better  left  to  the  discretion  of  the 
husband.  Be  that  as  it  may,  neither  husband  nor  wife  can  be 
properly  said  to  own  actions  of  tort.  Tliey  may  own  judgments  in 
tort,  when  recovered  ;  bnt  they  can  no  more  be  said  to  own  the 
discretion  to  bring  such  actions,  than  any  other  impulse  of  the 
will,  or  motion  of  the  afFections. 

It  is  different  with  rights  of  action  ex  contractu.  There,  there 
is  an  existing  debt  due  upon  the  contract,  before  action  and  inde- 
pendent of  it ;  a  debt  which  an  insolvent  or  bankrupt  must  assign. 
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a  debt  for  which  the  estate  of  an  iosolvent  or  baokrapt  is  boand. 
A  recovery  only  ascertains  and  determines  the  debt ;  bot  the  debt 
itself  does  not  rest  on  the  recovery.  In  actions  for  personal  torts, 
no  debt  precedes  recovery ;  and  recovery^  is  not  founded  on  a  debt 
The  injured  party  has  suffered  a  wrong  in  his  person  or  character, 
to  which  he  may  submit,  if  he  will  But  the  law  gives  him  a  right 
of  action,  if  he  will,  for  damages  to  compensate  him  for  the  wrong. 
The  tortfeasor  becomes  his  debtor  only  upon  recovery,  and  by  force 
of  recovery.  Before  recovery,  he  is  not  a  debtor  at  large ;  after 
recovery,  he  is  a  judgment  debtor  only.  And  the  term  **  things  in 
action  **  is  not  very  happily  applied  to  the  right.  Things  in  action 
are  properly  things  already  belonging  to  a  person,  but  withheld 
from  him,  and  for  the  possession  of  which  ho  has  a  right  of  action. 
His  title  precedes  the  action,  and  it  is  the  foundation  of  it  A 
recovery  determines  his  title,  but  does  not  create  it  It  is  not  a 
naked  right  to  sue  for  damages,  as  in  tort,  but  a  vested  right  of 
property  in  the  thing  sued  for,  independent  of  the  action.  In  tort, 
there  is  no  title  to  a  thing  before  the  right  of  action  ripens  in 
damages  recovered.  There  is  a  right  of  action,  but  not  a  thing  in 
action  ;  the  thing  recovered  existing  only  by  the  recovery.  The 
broad  sense  of  the  term  has  certainly  always  included  torts ;  but 
not  as  happily  as  common-law  terms  are  generally  applied.  Termea 
de  la  Ley,  **  Chose  en  Action.*^ 

We  took  the  section  under  which  the  respondent  claims,  sub- 
stantially, from  New  York,  where  it  was  adopted  in  1848.  After 
twelve  years^  experience  in  that  State,  the  legislature  adopted  the 
statute  cited  in  the  opinion  of  Mr.  Justice  Oolb,  on  this  appeaL 
The  fact  appears  to  be  conclusive  of  the  view  in  New  Yoik,  that 
the  provision  of  1848  did  not  secure  rights  of  action  in  tort  to 
married  women,  as  if  they  were  sole.  If  the  legislature  here 
should  desire  to  extend  the  right  to  married  women,  they  certainly 
have  the  power.  This  court  as  certainly  has  not  We  must  deal 
with  the  statute  as  it  is  written. 

All  this  is  implied  in  the  opinion  delivered  upon  the  hearing  of 
this  appeal,  in  which  we  all  concur.  And  so  much  has  been  said^ 
in  deciding  this  motion,  out  of  deference,  to  the  very  learned  and 
able  discussion  of  the  respondent's  counsel. 

By  ike  OaurL — The  motion  is  overruled. 
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Jmmuranee — breach  of  eandiHan — wxi/cer — knowMtget^rngmU — mAeeqiumit^ 

guiremmU  of  new  proofe  ef  (ott. 

A  policj  of  fire  ioBaraDce  provided  that  it  shoald  be  void  if  the  building  in* 
sured  became  vacant  without  the  indorsed  consent  of  the  insurer ;  that  no 
agent  had  power  to  waive  anj  condition ;  that  no  waiver  of  a  condition  waa 
valid  unless  indorsed  ;  and  that  anj  person  otlier  tlian  the  insured  who  pnv 
cured  an  insurance  to  be  taken  by  the  company  was  deemed  the  agent  of 
the  iuBured  and  not  of  the  insurer.  A  building  insured  thereunder  became 
vacant,  to  the  knowledge  of  the  agent  authorised  to  receive  applications  and 
issue  policies,  but  not  of  the  company.  A  loss  occurred  during  such  va. 
cancy.  Tlie  insured  presented  proofs,  and  the  company,  without  raising 
the  objection  of  vacancy,  required  further  proofs,  which  the  insured  fur- 
D^ahed  at  an  expense  to  himself.  UM,  that  the  insured  was  entitled  to  re- 
cover on  the  poli<7. 

ACTION  on  a  policy  of  fire  insurance  on  adwelling-hoase  at  Eao 
Claire.  The  house  was  destroyed  by  fire,  while  vacant.  The  agents 
Df,the  defendant  company  at  Eau  Claire,  who  wrote,  countersigned 
and  issued  the  policy,  wore  informed  several  days  before  the  fire 
that  the  building  was  unoccupied,  and  knew  that  it  remained  so 
until  it  was  burned,  but  neglected  to  communicate  that  information 
to  the  company.  Proofs  of  loss  were  made  out  soon  after  the  firo, 
by  or  under  the  direction  of  such  agents,  and  forwarded  to  the 
company.  The  company  required  further  proofs,  and  the  same 
were  duly  made  out  and  forwarded,  at  an  expense  to  the  plaintiff 
of  five  dollars.  The  last  proofs  contained  a  statement  that  the 
building  had  been  vacant  as  above  stated.  The  policy  contained 
the  usual  condition,  that,  if  the  building  should  become  unoccu- 
pied without  the  consent  of  the  company  indorsed  on  the  policy, 
the  policy  should  be  void.  Other  conditions  are  stated  in  the 
opinion.     Judgment  for  plaintiff,  and  defendant  appealed. 

Bailey  <6  McCaslin^  for  appellant.  The  policy  was  Toid  when 
the  premises  became  unoccupied.  Fuller  v.  Ins,  Co.^  36  Wis.  599 ; 
Atnerican  Ins.  Co.  v.  Padfield,  78  111.  167 ;  Dodge  County  Ins. 
Co.  Y.  Rogers,  12  Wis.  337  ;   Wustum  v.  Ins.  Co,y  15  id.  138.     There 
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was  no  waiver  within  the  role  of  Webster  v.  Phmnix  Ins,  Co.,  36 
Wis.  67,  and  N.  W.  Mut.  L.  Ifu.  Co,  v.  G&rmania  Ins.  Co.,  40  id. 
446,  because,  at  the  time  of  requiring  new  proofs,  the  oompany  had 
no  knowledge  of  the  facts  rendering  the  policy  void.  He  was  a 
special  agent,  and  notice  to  him  was  not  notice  to  the  oompany. 
ffinrnany,  Hartford  Ins.  Co.,  36  id.  169. 

Levi  M.  Vilas,  for  respondent. 

Lyon,  J.  It  is  evident  from  the  foregoing  statement  of  the  case 
.  that  the  learned  circuit  judge  must  have  held  that  the  knowledge 
of  Latimer  &  Oo.,  the  agents  who  took  the  risk  and  wrote,  counter- 
•  signed  and  issued  the  policy  in  suit,  that  the  insured  house,  wheti 
burned,  and  before,  was  unoccupied,  was,  in  contemplation  of  law, 
"the  knowledge  of  the  defendant  company  —  in  other  words,  that 
notice  to  the  agents  was  notice  to  the  company  —  and  hence,  that, 
within  the  rule  of  Webster  v.  Ins.  Co.,  36  Wis.  67 ;  8.  c,  17  Am. 
Bep.  479,  and  N.  W.  Mutual  Life  Ins.  Co.  v.  The  Oemutnia  Ins. 
Co,,  40  id.  446,  the  requiring  of  further  proofs  of  loss  after  the  com- 
pany was  chargeable  with  notice  or  knowledge  that  a  condition  of 
'the  policy  had  been  broken  (which  requirement  subjected  the  plain- 
tiff to  expense  and  delay),  is  a  waiver  of  the  breach,  and  estopa  the 
"company  to  claim  a  forfeiture  of  the  policy. 

The  conditions  of  the  policy,  upon  which  it  is  claimed  that  notice 
to  the  agents  does  not  estop  the  company  to  declare  the  policy  void 
'because  the  building,  when  burned,  was  unoccupied,  are  the  f(ri- 
lowing:  *'  The  use  of  general  terms,  or  any  thing  less  than  a  dis- 
tinct, specific  agreement,  clearly  expressed  and  indorsed  on  this 
policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or  writ- 
ten condition  or  restriction  therein.  *  *  *  It  is  further  under- 
stood and  made  a  part  of  this  contract^  that  the  agent  of  this  com- 
pany has  no  authority  to  waive,  modify,  or  strike  from  this  policy 
any  of  its  printed  conditions,  nor  is  his  assent  to  an  increase  of 
risk  binding  upon  the  company  until  the  same  is  indorsed  in  writ- 
ing on  the  policy,  and  the  increased  premium  paid ;  nor  in  case* 
this  policy  shall  become  void  by  reason  of  the  violation  of  any  of 
the  conditions  thereof,  has  the  agent  power  to  revive  the  same ; 
and  that  a  new  policy  intended  to  replace  any  policy  so  made  void 
shall  be  of  no  effect  until  its  actual  issue  and  deliver)  thereof  to 
the  assured,  any  contract  by  parol  or  understanding  with  the  agent 
to  the  contrary  notwithstanding.    *    *    *  And  it  is  a  part  of  tlii^ 
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contract  that  any  person  other  than  the  assured^  who  may  have 
procured  this  insurance  to  be  taken  by  this  company^  shall  be 
deemed  to  be  the  agent  of  the  assured  named  in  this  policy,  and 
not  of  this  company  under  any  circumstances  whatever,  or  in  any 
transaction  relating  to  this  insurance." 

Whatever  may  be  the  true  construction  of  the  stipulation  last 
above  quoted,  it  certainly  does  not,  and  in  the  nature  of  things 
cannot,  substitute  the  plaintiff  as  the  principal  of  Latimer  &  Co. 
in  respect  to  the  contract  of  insurance,  in  the  place  of  the  com* 
pany.  The  contract  was  made,  and  the  defendant  was  undoubt- 
edly bound  by  it,  from  the  moment  the  policy  was  delivered  to  the 
plaintiff ;  and  if  the  stipulation  substitutes  the  plaintiff  for  the 
company  as  the  principal  of  Latimer  &  Oo.,  then  it  is  competent  for 
a  person  to  make  a  contract  with  his  own  agent  which  shall  bind  a 
thii-d  party  who  is  a  stranger  to  it,  and  who  never  agreed  to  be 
bound  by  it.  This  would  be  manifest  absurdity.  As  to  the  clause 
that  a  waiver  of  any  condition  of  the  policy,  to  be  binding,  must 
be  indorsed  upon  it,  it  is  only  necessary  to  say  it  is  now  settled  that 
this  requirement  may  be  waived  by  parol  or  by  acts  in  pais.  See 
cases  above  cited. 

It  must  be  held,  therefore,  that  Latimer  &  Co.  were  the  general 
agents  of  the  defendant  company  in  respect  to  this  policy;  Miner 
V.  Ins.  (Jo.,  27  Wis.  693  ;  and  further,  that  notice  to  them  that  the 
insured  building  was  vacant  was  notice  to  the  company,  unless 
there  is  something  in  the  contract  which  destroys  the  effect  of  such 
notice  to  the  agent.  On  the  proposition  that  notice  to  the  agent, 
where  it  arises  from,  or  is  connected  with,  the  subject-matter  of  his 
agency,  is  constructive  notice  to  the  principal,  see  Story  on  Agency, 
g§  140  and  451,  and  cases  cited. 

We  find  no  stipulation  in  the  contract  limiting  or  attempting  to 
limit  the  legal  effect  of  notice  to  the  agent  The  limitations 
therein  contained  go  only  to  the  ads  of  the  agent  He  may  not 
vary,  modify,  or  strike  out  the  printed  conditions  of  the  policy, 
nor  assent  to  an  increase  of  risk,  unless  the  same  is  indorsed  on 
the  policy  and  the  increased  premium  paid.  Neither  may  he  revive 
a  policy  after  forfeiture  by  violation  of  any  condition  thereof,  nor 
make  a  parol  contract  in  respect  thereto  which  shall  be  binding  on 
the  company,  until  the  forfeited  policy  is  replaced  by  a  new  one. 
But  there  is  no  stipulation  that  notice  to  the  agent  of  a  fact 
relating  to  the  policy  shall  not  operate  as  notice  to  the  company. 
Vol.  XXVni  —  68 
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What  would  be  the  legal  effect  of  sach  a  Btipalation,  we  are  not 
called  upon  to  determine,  and  do  not  determine. 

When,  therefore,  the  company  required  the  plaintiff  to  famish 
additional  proofs  of  loss,  it  had  constructive  notioe  that  the  in- 
sured building  had  remained  unoccupied  in  violation  of  the  terms 
of  the  policy,  and  that  the  policy,  theretofore  voidable  ( Websier 
V.  Ins.  Co.^  supra),  might  then  be  declared  void  at  its  election. 
Instead  of  declaring  it  void,  the  company  took  the  opposite  course, 
by  subjecting  the  plaintiff  to  expense  and  delay.  The  learned 
counsel  for  the  defendant  argued  with  much  plausibility,  that  it 
was  not  inconsistent  with  the  position  that  the  company  elected  to 
consider  the  policy  void,  for  it  to  require  the  plaintiff  to  famish 
further  proofs  of  loss  which  should  show,  under  his  own  hand  and 
oath,  that  the  insured  building  was  vacant  when  burned,  a  fact 
which  did  not  appear  by  the  first  proofs.  But  the  company  had 
legal  notice  of  the  fact,  and  wo  think  it  was  not  competent  for  it 
to  subject  the  plaintiff  to  further  expense  and  delay  in  order  to 
obtain  from  him  cumulative  evidence  that  the  building  was  vacant, 
without  prejudice  to  its  right  to  declare  the  policy  void.  It  should 
have  made  its  election  in  the  first  instance. 

It  follows  that,  within  the  rale  of  Websier  v.  The  Phmnix  Ins. 
Co.  and  The  .V.  W.  MuL  Life  Ins.  Co.  v.  The  Oermania  Ins.  Co., 
suprOf  the  defendant  is  now  estopped  to  declare  the  policy  void  by 
reason  of  such  breach  of  one  of  its  conditions. 

The  uncontradicted  evidence  proved  the  facts  oonstitnting  thfl 
estoppel,  and  the  defendant  admitted  on  the  trial  that  the  loss  waa 
in  excess  of  the  sum  written  in  the  policy.  This  made  a  case  for 
the  plaintiff,  and  the  jury  were  properly  directed  to  retom  a  ver- 
dict for  him  for  the  amount  of  the  risk. 

[Omitting  a  question  of  pleading.] 

Bji  the  CaurL  — The  judgment  of  the  circuit  court  is  affirmed. 
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PmrinerMp — unmUharUed  appHeaUon  of  partnenhip  €Mm  to  JndMdtuU  dM 

— aeUon  by  amgnee. 

One  partner,  without  the  consent,  expreM  or  implied,  of  his  oopartnerB,  cannot 
apply  a  claim  of  the  firm  to  the  payment  of  his  individual  debt,  even  to 
retain  the  debtor's  custom  for  the  firm. 

4CTI0N  on  an  account  due  from  the  defendants  to  the  firm  of 
Brockhans  &  Bradley^  and  assigned  to  the  plaintiff  in  payment 
of  an  indebtedness.  It  was  proved  that  the  defendants  held  a  note 
against  Bradley,  given  for  his  individual  debt  before  he  became 
a  partner  of  Brockhaus.  Before  the  account  was  assigned  to  the 
plaintiff.  Bradley  made  an  agreement  with  the  defendants  to  apply 
the  balance  due  on  the  same  in  part  payment  of  his  note,  and  the 
amount  of  such  balance  was  accordingly  indorsed  on  Bradley's 
notes.  Before  such  agreement  was  made^  Brockhaus  was  applied  to 
by  Bradley,  and  also  by  one  of  the  defendants,  for  his  consent 
thereto ;  but  he  refused  to  consent. 

Defendants  rendered  accounts  from  time  to  time  to  Brockhaus  & 
Bradley  of  their  mutual  dealings,  in  which  the  latter  were  charged 
with  the  sum  indorsed  on  Bradley's  note;  no  objection  was  made 
by  that  firm  to  such  charges,  until  several  accounts  had  been  thns 
rendered.  These  accounts  were  all  delivered  in  the  first  instance 
to  Bradley ;  and  Brockhaus  testified  that  he  had  no  knowledge  of 
them  or  of  the  agreement  between  Bradley  and  the  defendants, 
until  three  accounts  had  been  rendered,  and  he  thereupon  made  out 
a  statement  of  their  accounts  and  sent  it  to  the  defendants,  omit- 
ting the  credits  for  the  suras  indorsed  on  Bradley's  note. 

Judgment  for  the  plaintiff  for  the  balance  claimed;  and  defend- 
ants  appealed. 

Rogers  dt  Hnvrr,  for  appellants. 

CoiAaufSMi,  Smith,  Sylvester  d  Scheiber,  for  respondent. 

Lyon,  J.  Without  the  assent,  either  express  or  implied,  of  hit 
^partner,  Bradley  had  no  legal  authority  to  apply  a  debt  due  from 
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the  defendants  to  the  firm  in  payment  of  his  indiTidaal  debt  to  the 
defendants.  If  authorities  are  required  to  support  a  rule  which  is 
an  elementary  one  in  the  law  o{  partnership,  they  will  be  found 
cited  in  the  opinion  by  Mr.  Justice  Ogle  in  Viles  v.  BangSy  36 
Wis.  131. 

.  But  it  is  argued  that  the  agreement  between  Bradley  and  the 
defendants  was  entered  into  by  the  former  for  the  purpose  of 
retaining  the  custom  of  the  latter,  which  custom  was  yaluable  to 
Brockhaus  &  Bradley,  and  could  be  retained  in  no  other  way; 
and  that  Bradley  had  authority  to  make  the  agreement  because  it 
was  manifestly  for  the  best  interests  of  the  firm.  We  think  the 
position  unsound.  A  similar  reason  might  be  given  in  almost  any 
case  where  a  partner  has  appropriated  the  assets  of  the  firm  to  his 
own  use,  and  thus  the  rule  above  stated  would  become  practically 
inoperative.  The  true  principle  is,  that  the  firm,  and  not  the 
debtor  partner  alone,  must  be  allowed  to  decide  whether  it  will  pay 
the  debt  of  such  partner  out  of  its  assets. 

It  is  not  claimed  that  Brockhaus  ever  expressly  assented  to  the 
agreement  between  Bradley  and  the  defendants,  but  it  is  claimed 
that  his  assent  thereto  must  be  implied  if  bills  were  rendered  to  the 
firm  by  defendants  in  which  the  sums  indorsed  on  Bradley's  note 
were  charged  to  the  firm,  unless  reasonable  objection  was  made 
thereto.  The  charge  of  the  learned  judge  on  this  branch  of  the 
case  seems  unexceptionable.  It  is  to  the  effect  that  if  Brockhaus 
was  made  aware  of  the  agreement  by  the  charges  in  the  bills  thai 
rendered,  and  neglected  to  repudiate  the  transaction  within  a  rea- 
sonable time  thereafter,  the  firm  is  bound  by  the  agreement;  other- 
wise not.  This  is  undoubtedly  the  law.  The  verdict  for  the  plain- 
tiff is,  necessarily,  a  finding  by  the  jury  that  Brockhaus  did  q(»c 
.delay  unreasonably  to  repudiate  the  agreement  between  his  partner 
and  the  defendants  after  he  was  informed  of  it  Upon  that  ques- 
tion the  verdict  is  conclusive. 

The  learned  counsel  for  the  defendants  contended,  that  had  the 
demand  in  suit  not  been  assigned,  an  action  at  law  could  not  be 
maintained  upon  it  by  the  firm  of  Brockhaus  &  Bradley,  for  the 
reason  that  the  recovery  would  inure  to  the  benefit  of  Bradley  a^ 
well  as  Brockhaus,  and  thus  the  former  would  be  permitted  to 
rescind  his  own  act  on  the  ground  that  it  was  a  fraud  on  his  part- 
ner.  It  is  said  that  a  suit  in  equity  against  Bradley  and  the  defend- 
ants is  the  only  remedy  left  to  Brockhaus. 
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It  mast  be  conceded  that  the  plaintiff  is  in  no  better  position  in 
respect  to  the  demand  in  snit  than  was  the  firm  before  the  demand 
was  assigned  to  him.  If  the  firm  oonld  not  haye  maintained  an 
action  upon  it  before  it  was  assigned,  the  plaintiff  cannot  maintain 
this  action. 

To  sustain  the  position  that  this  action  cannot  be  maintained, 
counsel  cite  Calkins  y.  Smith,  48  N.  Y.  614  ;  s.  o.,  8  Am.  Bep.  675. 
That  case  was  decided  by  the  Commission  of  Appeals  —  two  of  the 
fiye  commissioners  dissenting — and  the  majority  opinion  sustains 
the  position  of  counsel.  No  cases  are  referred  to  in  the  opinion, 
and  the  earlier  decisions  of  the  courts  of  that  State  (hereinafter 
cited),  holding  the  opposite  doctrine,  seem  to  haye  been  entirely 
oyerlooked.  There  are  also  cases  in  other  courts  holding  the  doc- 
trine of  Calkins  y.  Smith.  Some  of  these  are  cited  in  VHes  y. 
Bangst  supra. 

But  that  question  is  not  an  open  one  in  this  State.  It  was  set- 
tled in  Viles  y.  Bangs,  which  in  all  essential  particulars  was  a  case 
like  this.  It  was  there  held  that  the  assignee  of  a  demand  due  to 
the  firm  may  maintain  an  action  at  law  upon  it,  although  before 
the  assignment  one  of  the  partners  had,  without  authority,  assumed 
to  apply  such  demand  in  payment  of  his  indiyidual  debt  to  the 
defendant  The  reasoning  which  led  to  that  result  is  equally  appli- 
cable here. 

It  may  be  remarked,  howeyer,  that  the  grounds  of  the  judgment 
in  that  case,  as  stated  in  the  opinion,  are  somewhat  special ;  but 
we  think  the  judgment  may  also  rest  on  the  general  principle  that 
the  act  of  a  partner  who,  without  authority,  assumes  to  discharge 
a  debt  due  his  firm  by  applying  the  amount  of  it  in  payment  of  his 
individual  debt  (his  creditor  knowing  the  circumstances),  if  not 
absolutely  null  and  yoid,  is  yoid  unless  the  other  partner  or  part- 
ners assent  to  or  in  some  way  ratify  the  act  In  the  absence  of 
such  assent  or  ratification,  such  act  of  the  debtor  partner  cannot 
affect  the  firm  or  its  assignee.  The  debt  thus  attempted  to  be  dis- 
charged remains  a  debt  as  well  after  as  before  the  attempted  dis- 
charge ;  and  the  individual  debt  of  the  partner  remains  a  debt 
owing  by  him,  unaffected  by  his  unauthorized  attempt  to  apply  the 
assets  of  the  firm  to  its  payment  This  seems  to  be  the  result  of 
the  best  considered  cases  on  the  subject  Evermhim  v.  Ensworth, 
7  Wend.  32(5 ;  Doh  v.  HaUey^  16  Johns.  34  ;  Oram  v.  Cadwell,  5 
Cow.  489.    See,  also,  Collyer  on  Part,  §  601 ;  Story  on  Part.,  §  132, 
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Bat  whatever  grounds  may  be  assigned  therefor,  the  jadgment 
in  Viles  v.  Bangs  rules  this  case,  and  establishes  the  right  of  the 
plaintiff  to  maintain  this  action. 

By  the  Court — The  jadgment  of  the  Oircait  Court  is  affirmed. 

Judgment  affirmed. 
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(48Wta.t66.) 
GantiiiuUanal  hw — toU»  far  use  of  impravementB  af  naitigMi  rim&re. 

The  provision  of  a  State  Coivrtitotion»  that  "  the  river  Mississippi,  and  the 
navigable  waters  leading  into  the  Mississippi  and  St.  Lawrenoe,  and  the 
carrying  places  l>etween  the  same,  shall  he  common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  the  State  as  to  the  citiaens  of  the  United 
States,  without  any  tax»  impost  or  duty  therefor,"  does  not  deprive  the 
legislature  of  power  to  authorise  improvements  to  the  navigation  of  sacfa 
affluents,  extending  across  the  entire  breadth  of  the  eliannel,  and  the  charg- 
ing of  a  reasonable  toll  as  compensation  for  such  improvements.  Congress 
not  having  exercised  its  paramount  jurisdiction  over  the  subject  * 

ACTION  to  recover  tolls  and  enforce  a  lien  therefor  on  lumber 
of  the  defendant    The  opinion  states  the  case.     Plaintiff 
bad  judgment  on  demurrer  to  answer,  and  defendant  appealed. 

James  0.  Raymond  and  Mr.  Pinney,  for  appellant,  oontended, 
1.  That  the  right  to  free  navigation  of  the  Wisconsin  river  is  se- 
cured to  all  citizens  of  the  United  States  by  sec.  1,  art  IX.  and 
sec.  2,  art  II,  of  the  State  Constitution,  as  well  as  by  the  ordinance 
of  1*787  (Tay.  Stats.  60),  and  the  enabling  act  of  1846  (Tay.  Sfats. 
82).  Mil  OaS'Kght  Co.  v.  Gamecock,  23  Wis.  144 ;  Wis.  R  Imp. 
Co.  v.  Lyons,  30  id.  61 ;  AtPy-Oen.  v.  Bau  Clatrs,  37  id.  416  ;  Hogg 
V.  Zanesvilh  Canal  Co.,  5  Ohio,  410.  2.  That  plaintiff's  charter 
(ch.  30,  P.  ft  L.  Laws  of  1853)  does  not  expressly  authorize  it  to 
take  possession  of  the  entire  main  channel  of  the  river,  and  exact 
tolls  for  using  such  mam  channel,  and  it  is  doubtful  whether  the 
legislature  intended  to  give  it  that  right;  that  laws  in  derogation 
of  pnblio  or  private  rights  should  be  strictly  construed.     Dean  ¥• 


*  See,  to  name  effect,  Otil0  v.  fUiM  (flS  Peon.  St.  aOQ),  3  Am.  Bep.  SSI. 
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OharUon,  27  Wis.  522,  625-6 ;  JanswUIe  Bridge  Co.  v.  Siaughion, 
1  Kn.  672. 

O.  W.  Cote,  for  respondent 

CoLB,  J.  The  questions  arising  on  this  appeal  are  important, 
and  not  easy  of  solution.  The  plaintiff  was  incorporated  in  1858 
for  the  declared  pnrpose  of  improving  the  navigation  of  the  Wis- 
consin river  from  Stevens  Point  to  Point  Bass,  in  Portage  county, 
in  any  manner  the  incorporators  should  deem  most  expedient 
§  1,  oh.  30,  P.  &  L.  Laws  of  1853.  For  the  purpose  of  carrying 
out  the  objects  of  the  act,  the  company  was  expressly  authorized 
to  erect  and  maintain  such  dams  and  piers  at  such  points  on  the 
river  between  the  termini  as  should  seem  necessary  for  the  suitable 
improvement  of  the  navigation  of  the  river  ;  and  power  was  con- 
ferred to  demand  and  receive  tolls  upon  all  lumber,  logs,  shingles, 
etc.,  which  should  pass  over  or  through  all  or  any  of  the  improve- 
ments made  by  the  company,  g  3.  The  company  was  not  <'nti- 
tled  to  collect  tolls  until  it  had  expended  $5,000  in  making  sub- 
stantial improvements  which  should  afford  increased  facilities  for 
navigating  the  river,  and  no  greater  tolls  could  be  levied  than  were 
reasonable  in  consequence  of  such  increased  facilities  of  naviga- 
tion. §  11.  It  is  alleged  in  the  complaint,  that  the  company, 
in  the  execution  of  its  corporate  duties  during  eight  years  last  past, 
has  expended  $30,000  in  improving  the  navigation  of  the  Wiscon- 
sin river  at  and  above  Point  Bass,  upon  the  Lower  Rapids,  the 
Orand  Rapids  and  Big  Bull  Falls,  by  erecting  dams  for  slack  water 
and  in  removing  rock  from  the  channel  of  the  river  in  said  rapids, 
by  means  of  which  imropvements,  lumber,  shingles  and  timber 
were  and  can  be  run  to  market  much  mure  safely  and  cheaply  than 
could  otherwise  be  done  ;  and  that  all  improvements  were  made 
upon  rapids  difficult  of  navigation,  and  which  constituted  material 
obstacles  to  the  use  of  the  river.  The  action  is  brought  to  recover 
tolls  fixed  under  the  charter,  and  to  enfore  a  lien  upon  lumber  and 
shingles  which  were  run  over  Big  Bull  Falls,  Grand  Rapids,  and 
the  Lower  Rapids,  in  the  year  1874,  through  the  improvements. 

The  defendant,  in  his  answer,  alleges  that  the  Wisconsin  river, 
from  Jenny,  in  Lincoln  county,  to  its  mouth,  is  a  public,  navi< 
gable,  meandered  stream,  the  waters  of  which  lead  into  the  Missis- 
sippi river,  and  as  such  is  a  common  ln£rliwav.  the  navi^Mtion 
thereof  being  free  to  the  citizens  of  the  United  ^States  and  the  in- 
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habitants  of  this  State,  without  payment  of  tolls  ;  that  the  river 
between  said  points  was,  at  the  organization  of  the  plaintiff  corpo- 
ration, and  for  more  than  twenty  years  prior  thereto  had  been,  and 
has  since  continaed  to  be,  nsed  as  a  public  highway  for  the  purpose 
of  running  and  conveying  lumber  and  shingles  in  rafts  and  boats 
down  said  river  to  market  by  the  inhabitants  of  the  State  ;  that  at 
the  time  mentioned  in  the  complaint,  the  defendant  was  a  citizen 
of  the  United  States  and  an  inhabitant  of  this  State,  and  had  been 
for  a  long  time  prior  thereto  engaged  in  the  business  of  manufac- 
turing lumber  at  Wausan,  and  running  or  floating  the  same  in  rafts 
from  that  place  down  the  Wisconsin  river  to  the  Mississippi  river 
to  market ;  that  the  plain tifiTs  pretended  improvements  are  in  the 
main  channel  of  the  river,  and  have  been  so  made  that  in  navi- 
gating the  river  with  rafts  of  lumber,  the  defendant,  as  well  as  all 
other  persons  running  lumber  down  the  river,  are  and  were  com- 
pelled to  run  the  same  over  and  through  the  pretended  improve- 
ments of  the  company  in  order  to  get  to  market  The  defendant 
admits  that  he  was  the  owner  of  the  lumber  mentioned  in  the  com- 
plaint, and  ran  the  same  over  the  places  in  said  river,  as  he  had  a 
legal  right  to  do,  in  the  prosecution  of  his  business  as  lumberman, 
and  in  navigating  the  river,  without  any  obligation  to  pay  any  tax 
or  toll  therefor.  This  is  a  suflScient  statement  of  the  pleadings  to 
present  the  main  question  arising  on  the  demurrer  to  the  answer. 
The  Wisconsin  river,  at  the  points  mentioned  in  the  pleadings, 
constitutes  a  part  of  the  navigable  waters  of  the  United  States,  and 
is  one  of  the  streams  included  in  the  last  clause  of  the  fourth 
article  of  the  ordinance  of  1787,  which  clause  forms  a  part  of  sec- 
tion 1,  nrticle  IX  of  the  State  Oonstitution.  It  will  therefore  be 
seen  that  the  case  necessarily  involves  an  interpretation  of  this 
provision  of  the  Constitution,  and  an  inquiry  as  to  the  power  of  the 
legislature  under  it  over  the  navigable  waters  within  the  limits  of 
the  State.  So  far  as  we  are  aware,  the  question  has  not  before 
been  directly  presented  for  adjudication  in  this  State,  while,  in  the 
other  States  formed  out  of  the  north-western  territory,  it  could  not 
well  arise,  because  they  have  no  similar  provisions  in  their  State 
Constitutions.  The  language  of  the  Constitution  is  as  follows  : 
**  Aud  the  river  Mississippi,  and  the  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence,  and  the  carrying  places  between 
the  same,  shall  be  common  highways  and  forever  free,  as  well  to 
the  inhabitants  of  the  State  as  to  the  citizens  of  the  United  SUte% 
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without  any  tax.  impost^  or  duty  therefor. "  Is  the  act  of  incorpora- 
tioiiy  to  which  reference  has  been  made,  repugnant  to  this  constitu- 
tional provision  ?  Though  the  language  of  the  Constitution  is 
general*  it  must  receive  a  reasonable  construction.  It  would  be 
most  unreasonable  to  say  that  it  prohibited  the  State  from  granting 
power  to  a  corporation  or  individual  to  make  a  canal,  or  railroad, 
through  or  across  the  ''  carrying  places,"  or  to  construct  works  in 
a  stream,  at  a  point  where  its  waters  were  un navigable,  for  improv- 
ing the  navigation,  and  to  charge  a  reasonable  toll  as  a  compensa- 
tion for  the  benefits  of  such  improvements.  Has  not  the  State 
power  to  promote,  by  artificial  means,  the  navigability  of  streams, 
and  render  them  more  useful  to  the  public  ?  Often  there  are  in 
streams,  otherwise  navigable,  natural  obstructions,  such  as  rocks  or 
rapids,  which  destroy  or  materially  obstruct  continuous  navigation 
Cannot  the  State  authorize  the  removal  of  such  obstruction  fronil 
the  channel,  or  provide  for  overcoming  them  by  means  of  slack- 
water  dams,  and  allow  compensation  for  the  expense  incurred,  by 
way  of  tolls  ?  The  State  itself  cannot  remove  such  obsti'uctionsn 
be<»use  it  cannot  be  a  party  to  carrying  on  any  work  of  internal 
improvement,  and,  if  such  obstructions  are  removed,  it  must  be' 
done  by  other  agencies.  It  is  certain  that  no  corporation  or  indi- 
vidual would  be  to  the  expense  of  making  such  improvements  in 
these  streams  without  some  reward.  The  plaintiff  alleges  that  it- 
has  expended  over  t30,0C0  in  erecting  dams  for  slack-water,  and  in 
removing  rocks  from  the  channel  of  the  Wisconsin  river  at  the 
rapids  ;  and  how  is  it  to  be  remunerated  for  its  outlay,  except  by 
tolls  upon  lumber  and  timber  which  pass  through  the  improve- 
ment ?  The  object  of  the  Constitution,  so  far  as  it  guarantees  thaf 
the  Mississippi,  and  navigable  waters  leading  into  that  river  and 
the  St  Lawrence,  and  the  canying  places  between  the  same, 
should  be  common  highways  and  forever  free,  was  to  prevent  the 
imposition  of  any  tax,  impost  or  duty  for  the  use  of  the  streams 
and  carrying  places  in  their  natural  state.  The  Constitution  re- 
lates to  navigable  waters  only.  It  does  not  deprive  the  legisla- 
ture of  the  power,  through  the  instrumentality  of  corpora- 
tions or  individuals,  to  connect  unnavigable  waters  by  canals 
or  other  means,  or  to  render  navigable  places  in  them  not 
navigable  by  nature,  and  to  charge  tolls  in  such  cases  for  the  use 
of  the  waters  made  navigable  by  such  improvements.  It  is  evident 
that  waters  may  be  partially  navigable  only,  either  as  to  time 
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or  mode  of  naTigation,  and  the  Confititation  does  not  deprive  the 
legislatare  of  the  power  of  making  such  improvements  as  increase 
the  navigability  of  partially  navigable  waters,  either  in  point  of 
time  or  mode  of  navigation,  and  to  charge  tolls  for  the  ise  of 
waters  whose  navigability  is  so  increased  by  such  improvements. 
This,  we  think,  is  the  true  construction  of  the  Constitution.  It 
does  not,  nor  was  it  intended  so  to  restrict  the  power  of  the  State 
over  the  navigable  waters  within  its  limits,  that  it  cannot  authorise 
a  company  or  individual  to  construct  a  canal  through  the  carrying 
places  between  the  same  or  erect  dams  or  other  necessary  struct- 
ures in  the  stream  which  will  substantially  improve  its  navigation, 
and  charge  tolls  for  the  use  of  the  same.  For  certain  it  is  the  pro- 
vision was  designed  for  good  and  not  for  eviL  "^  So  far  as  it  was 
intended  to  restrict  the  action  or  power  of  the  States  or  individuals, 
it  was  to  disable  them  from  the  infliction  of  public  injury.  The 
people  of  the  United  States  were  not  to  be  deprived  of  the  use  of 
the  water-courses  in  the  North-west  Territory,  by  any  unjust  or 
wanton  exercise  of  power  over  them ;  but  it  was  not  contemplated 
that  the  hands  of  the  States  should  be  so  tied  up  as  that  it  should 
not  be  in  their  power  to  remove  a  natural  impediment  to  navigation, 
or  avoid  such  an  impediment  by  canals  and  other  improvements. 
A  contrary  construction  would  be  a  perversion  of  the  great  and 
primary  design  of  the  clause.  It  would  embarrass,  if  not  entirely 
arrest,  some  of  the  great  works  of  internal  improvement  in  progress 
or  projected  in  the  west''  These  remarks  of  Judge  Lkavitt,  in 
Spooner  v.  McCannelly  1  McLean,  337-378,  in  exposition  of  the 
clause  of  the  ordinance  of  1787,  are  equally  applicable  to  the  pro- 
vision of  the  Constitution  under  consideration.  The  decisions  in 
Wisconsin  River  Imp.  Co.  v.  Lyons,  30  Wis.  61 ;  Arimond  v.  The 
Oreen  Bay  <i  Miss.  Canal  Co.,  31  id.  316;  AHomsy-Chneral  v. 
Ciiy  of  Eau  Claire,  37  id.  402  ;  State  of  Wisconsin  v.  City  of  Sou 
Claire,  40  id.  533,  and  Tewksbury  v.  SchuUnbery,  41  id.  584,  so  far 
as  they  have  a  bearing  upon  the  question,  are  in  harmony  with  this 
construction.  In  the  latter  case,  the  counsel  for  the  defendant 
admitted  that  the  legislature  might  authorize  the  construction  and 
maintenance  of  dams  upon  navigable  streams  for  the  improvement 
of  the  navigability  of  such  streams,  and  give  the  person  erecting 
the  dam  power  to  collect  reasonable  tolls  for  the  increased  fscilitiea 
thereby  furnished  for  travel  and  transportation.  In  view  of  the 
concession  of  counsel,  however,  the  case  is  not  valuable  as  an  an* 
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thority  upon  the  question.  In  other  States^  bridges  authorized  to 
be  erected  over  navigable  streams  for  the  convenience  of  travel  and 
commerce^  across  and  not  upon  such  streams,  have  been  sustained 
as  lawful  structures.  See  HL  R.  Packet  Co,  v.  Peoria  Bridge  As^n, 
38  111.  467;  The  City  of  Chicago  y.  McGinn,  61  id.  266  ;  Palmer  v. 
Commissioners  of  Cuyahoga  Co,,  3  McLean,  226;  Williams  v. 
Beardsley,  2  Cart.  591. 

Now,  if  we  refer  to  the  act  of  incorporation,  we  will  find  that  it 
is  of  the  character  which  the  legislature,  as  we  have  said,  is  not 
prohibited  from  enacting.  Its  declared  object  and  purpose  are  not 
to  obstruct  but  improve  the  navigability  of  the  Wisconsin  river; 
not  to  impair  the  common  right  of  passage  thereon,  but  to  render 
that  right  more  valuable  and  safe.  Dams  and  piers  were  author- 
ized to  be  erected  and  maintained  only  where  necessary  for  the  suit- 
able improvement  of  navigation,  and  where  they  would  afford  in- 
creased facilities  for  the  use  of  the  river.  These  dams  and  piers 
were  lawful  structures,  and  could  not  properly  be  called  purpres- 
tures  or  encroachments  upon  a  public  right.  They  are  not  like 
the  mill  dam  in  Coz  v.  The  State,  3  Blackf.  193,  which  was  erected 
in  violation  of  the  State  statute ;  nor  like  the  dam  in  Hogg  v. 
ZanesviUe  Canal  <t  Manufacturing  Co.,  5  Ohio,  410,  which  was 
not  constructed  for  the  purpose  of  improving  navigation.  It  is 
true,  the  act  authorizes  the  imposition  of  tolls  upon  shingles,  ves- 
sels, etc.,  which  should  pass  over  or  through  the  improvements; 
but  these  tolls  were  to  be  reasonable,  and  when  they  were,  must  be 
deemed  a  fair  compensation  for  the  increased  facilities  for  trade  and 
intercourse  afforded  by  such  improvements.  It  is  not  an  exaction 
of  a  toll  or  duty  for  the  navigation  of  the  river  in  its  natural  state; 
or  unimproved  condition. 

It  was  objected,  by  the  learned  counsel  for  the  defendant,  that 
the  plaintiff  had  usurped  or  appropriated,  for  its.  improve- 
ments, the  entire  channel  of  the  river,  so  as  to  render  it  impossible 
to  navigate  or  use  the  stream  at  all,  as  a  highway,  without  passing 
through  or  bver  these  improvements.  It  is  said  that  any  improve- 
ment authorized  should  require  the  river  to  be  left  in  substantially 
its  former  state,  so  as  to  give  the  public  the  option  to  use  the 
improvement  and  pay  the  toll,  or  the  free  natural  channel.  We  do 
not  feel  the  force  of  this  position.  We  have  stated  that  the  Con- 
stitution only  relates  to  navigable  waters,  and  does  not  deprive  the 
legislature  of  the  power,  through  the  agency  of  a  corporation  or 
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individual,  to  improve  unnavigable,  or  partially  navigable  waters^ 
in  streams  otherwise  navigable.  The  legislature  is,  primarily  at 
leasts  the  judge  of  the  necessity  of  the  improvement,  and  when  it 
delegates  the  power  to  a  corporation,  and  the  State  does  not  ques- 
tion that  the  improvement  made  by  the  corporation  is  in  conform- 
ity with  the  delegated  power,  it  seems  to  us  that  neither  the  neces- 
sity nor  usefulness  of  the  improvement,  nor  the  manner  in  which 
it  is  made,  can  be  called  in  question  by  private  parties.  Laige  dis- 
cretion was  given  the  plaintiff  as  to  the  mode  of  executing  the 
work,  and  presumably  it  has  exercised  the  power  conferred  wisely* 
The  case  involves  no  question  of  foreign  or  inter-State  commerce, 
or  of  the  paramount  authority  of  Congress  over  the  public  naviga- 
ble waters  of  the  United  States.  The  Wisconsin  riyer  may  have 
such  a  connection  with  the  Mississippi  as  to  form  with  it  a  contin- 
uous highway,  over  which  commerce  is,  or  may  be  carried  on  with 
other  States;  but  until  Congress  exercises  its  power  over  the  subject 
the  improvement  legalized  by  the  State  cannot  be  called  in  ques- 
tion by  priyate  parties.  Pound  et  al  v.  Turek,  95  U.  S.  469.  If 
the  answer  in  this  case  had  set  up  that  the  improvement  in  ques- 
tion was  not  within  the  grant  of  power,  or  that  the  waters  at  the 
locus  in  quo  were  not  made  more  navigable  by  the  improvement^ 
a  question  would  have  been  presented  not  now  before  us.  The 
answer,  howeyer,  impliedly  admits  that  the  improyements  were 
made  between  the  termini  mentioned  in  the  charter,  but  alleges 
that  they  were  so  made  that^  in  navigating  the  riyer  with  rafts  of 
lumber,  the  defendant  was  compelled  to  run  such  lumber  over 
and  through  theuL  It  is  a  fair  inference  from  the  ayerment 
that  the  defendant  ayailed  himself  of  the  improyements. 

[Omitting  an  unimportant  remark.] 

By  the  Court — The  order  of  the  Oiicuit  Ooort  sustaining  the 
demurrer  to  the  answer  is  affinasd. 
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Offrporatian'-^tUtra  frirea — ewemve  exerei&eqf  unauthartMd  powen, 

A  eorpoimtion  liATiiig  exceeded  its  powen  in  loaning  monej  for  two  yeA?i, 
instead  of  one,  and  upon  note  and  mortgage  instead  of  bond  and  mortgage ; 
hM,  thai  the  contract  not  being  immoral,  nor  opposed  to  pablic  poli^,  nor 
subject  to  any  penalty,  the  corporation  could  maintain  an  action  upon  the 
securities. 

ACTION  of  foreclosure.     The  facts  appear  in  the  complaint. 
Plaintiff  had  judgment  on  demurrer,  and  defendant  appealed. 

/.  iV.  Frisby,  for  appellant,  contended,  Bd.  That  the  instruments 
if  regarded  as  taken  by  and  belonging  to  plaintiff  are  invalid, 
because  taken  in  violation  of  its  charter,  P.  &  L.  Laws  of  1857, 
oh.  331,  §3;  People  y.  Trustees,  5  Wend.  212,  217-18;  L.  di  F.  Ins. 
Co.  V.  Ins.  Co.y  7  id.  31;  North  River  Ins.  Co.  v.  Lawrence.  3  id. 
483;  N.  T.  Firemen  Ins.  Co.  v.  Fly,  2  Oow.  678,  699,  700;  Preble 
Oo.  Bank  v.  Russell,  1  Ohio  St  313,  320-21;  A.  &  A.  on  Corp.,  §§ 
239,  256.  The  specification  of  certain  powers  in  the  charter  operates 
as  an  implied  prohibition  of  others;  and  having  no  power  to  make 
the  contract,  the  corporation  cannot  enforce  it.  2  Kent's  Com. 
298-9;  A.  &  A.  on  Corp.,  §§  211,  256;  1  Eyd  on  Corp.  430,  386; 
Perriner.  Canal  Co.,  9  How.  (U.  S.)  172;  Bank  of  U.  8.  v.  Dan- 
dridge,  12  Wheat.  68;  P.,  D.  d  M.  St.  Nav.  Co.  v.  Dandridge,  8 
Gill  &  J.  248,  318,  319;  K.  T.  Firemen  Ins.  Co,  v.  Ely^  5  Conn. 
660;  Hood  v.  Railroad  Co.,  22  id.  502,  508-9;  if.,  W.  d  M.  Plank- 
road  Co.  V.  W.  di  P.  Plankroad  Co.,  7  Wis.  59;  Clark  v.  Farring- 
ton,  11  id.  321;  Pupke  v.  Resolute  Ins.  Co.,  17  id.  378;  N.  W. 
Un.  Packet  Co.  v.  Shaw,  37  id.  655,  662. 

Frisby,  Weil  <&  Barney  (with  /.  C.  Sloan),  for  respondent. 

Lyok,  J.  The  learned  counsel  for  the  appellant  maintains  that 
the  complaint  is  fatally  defective  in  the  following  particulars:  Ist,, 
because  it  is  not  alleged  therein  that  the  pluintiff  acted  through  its 
directors  at  an  official  meeting  in  making  the  loan  to  the  appellant; 
2d,  the  note  and  mortgage  were  not  executed  to  the  plaintiff,  and  it 
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i8  not  alleged  that  they  were  ever  assigned  or  transferred  to  it ;  Sd, 
the  note  and  mortgage  were  taken  in  violation  of  the  plaintiff*! 
charter,  and  are  therefore  void. 

[Omitting  first  two  gronnds.] 

3.  The  objection  that  the  plaintiff  had  no  authority  to  make  the 
contract  which  it  attempted  to  make  for  the  loan  of  the  money^and 
hence,  that  it  cannot  enforce  the  collection  of  the  note  and  mort- 
gage given  for  the  sum  loaned,  is  a  more  senonsone.  The  only 
authority  the  plaintiff  had  to  loan  money  is  given  by  §  3,  ch.  331, 
P.  &  L.  Laws  of  1857.  That  section  is  as  follows:  '*  It  shall  be  law- 
ful for  said  company  to  loan  such  portion  of  their  money  on  hand 
as  shall  not  be  wanted  immediately  for  the  purposes  of  said  com- 
pany or  corporation,  to  be  secured  by  bond  and  mortgage  on  real 
estate  for  double  the  sum  loaned,  above  all  incumbrances,  for  a 
term  of  time  not  exceeding  one  year,  the  interest  to  be  paid  half 
yearly,  and,  in  default  of  such  payment,  the  principal  as  well  as 
the  interest  to  become  immediately  due  and  collectible." 

The  contract  between  the  plaintiff  and  the  appellant  was  unau- 
thorized by  the  statute  in  two  particulars:  1.  The  loan  was  for  two 
yeai*8,  instead  of  one  year  or  less ;  and  2.  A  note  was  taken  for 
the  money  loaned,  instead  of  a  bond.  The  question  to  be  deter- 
mined is,  can  the  plaintiff  maintain  an  action  to  enforce  a  contract 
in  making  which  it  exceeded  the  powers  conferred  upon  it  by  stat- 
ute? 

In  Che  cases  of  TJie  M.,  W.  £  M.  Plankroad  Co.  v.  W.  d  P.  Plank- 
road  Co.,  7  Wis.  59,  and  The  N.  W.  Union  Packet  Co.  v.  Shaw,  37 
id.  655  ;  8.  c,  19  Am.  Bep.  781,  it  was  held  that  a  corporation  can- 
not maintain  an  action  upon  a  contract  which  it  had  no  legal  aa- 
thority  to  make.  But  it  must  be  observed  that  in  those  cases  the 
corporations  had  no  authority  whatever  to  enter  into  the  contracts 
wnich  they  were  seeking  to  enforce.  The  whole  were  entirely 
ultra  vires.  In  the  first  case  the  plankroad  company  had  no  aa- 
thority  to  loan  its  credit ;  and  in  the  last,  the  packet  company  was 
not  authorized  to  purchase  grain.  Those  were  not,  therefore,  cases 
of  mere  excess  of  power,  but  of  entire  want  of  power  to  make  the 

contracts. 

This  is  not  such  a  case.  The  plaintiff  was  authorized  to  loan 
13,000  to  the  appellant,  and  to  take  from  him  a  mortgage  to  eecnie 
a  repayment  of  the  loan,  with  interest.  Thus  far  it  acted  within 
the  scope  of  its  lawful  powers.      It  only  exceeded  its  authority 
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by  giving  the  appellant  two  years'  credit  on  the  loan,  instead 
of  one  year  or  less,  and  by  accepting  a  note  for  the  money  loaned^ 
instead  of  requiring  a  bond  therefor.  The  contract  is  not  an  im- 
moral one,  it  contravenes  no  public  policy,  and  the  statute  imposes 
no  penalty  for  making  it.  Were  the  parties  to  it  two  natural  perr 
sons,  instead  of  one  natural  person  and  a  corporation,  it  would  be 
perfectly  lawful.  The  fact  that  one  of  the  parties  to  it  is  a  corpo- 
ration, is  all  that  casts  a  doubt  upon  its  validity. 

The  rights  of  a  corporation  in  such  a  contract  have  been  adjudir 
cated  by  this  court.  In  Rock  River  Bank  v.  Sherwood,  10  Wis. 
230,  the  bank  brought  an  action  upon  a  promissory  note  given  for 
a  debt  due  the  bank.  The  rate  of  interest  specified  in  the  note  was 
twelve  per  cent  The  law  authorized  the  bank  to  demand  and  re- 
ceive a  rate  of  interest  not  exceeding  ten  per  cent,  but  imposed  no 
penalty  for  taking  interest  in  excess  of  that  rate.  When  the  not0 
was  given,  the  law  allowed  natural  persons  to  contract  for  twelve 
per  cent  interest.  The  action  was  sustained  for  the  principal  of 
the  note  and  ten  per  cent  interest.  In  the  opinion  by  Mr.  Justice 
GoLEy  the  distinction  is  clearly  stated  between  contracts  of  corpo- 
rations which  they  have  no  authority  to  make,  and  those  within  the 
general  scope  of  their  powers,  but  which  are,  in  some  particulars, 
in  excess  of  those  powers.  While  the  former  class  may  be  void,  it 
was  held  that  the  latter  are  valid,  unless  by  reason  of  such  excess 
they  are  against  public  policy.  We  are  satisfied  that  the  true  rule 
was  there  adopted,  although  there  is  some  conflict  in  the  books  on 
the  subject  The  opinion  in  that  case  discusses  the  rule  and  cites 
the  cases  so  fully  that  further  discussion  or  citation  here  seems 
quite  unnecessary.  We  will  only  refer  to  the  case  of  LUtlewort  v. 
Davis,  50  Miss.  403,  which  is  similar  to  the  present  case  in  its  facts 
and  identical  with  it  in  principle,  in  which  the  rule  and  its  applica- 
tion are  correctly  and  tersely  stated.  The  trustee  of  school  funds 
loaned  a  portion  of  those  funds  to  one  of  the  defendants,  tak- 
ing her  note  therefor  secured  by  a  deed  of  land,  absolute  on  its 
face,  executed  by  such  defendant  to  the  complainant,  the  president 
of  the  board  of  trustees.  The  action  was  brought  to  enforce  the 
deed  as  a  mortgage  against  the  debtor  and  a  subsequent  pur- 
chaser of  the  land  from  her  with  notice.  The  statute  only  author- 
ized the  trustee  to  loan  the  funds  on  promissory  notes  with  good 
personal  sureties.  The  doctrine,  that  contracts  of  corporations 
which  are  uUra  vires  cannot  be  enforced,  was  urged  to  defeat  the 
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^tion,  but  unsuccessfully.  The  court  held  a  complaint  alleging 
tiie  facts  above  stated,  good  on  demurrer.  The  court  say:  ''  These 
township  school  trustees  were  a  quasi  corporation,  charged  with 
the  duty  of  managing  the  funds,  and  keeping  up  schools  with  the 
interest  arising  upon  loans.  There  was  a  loan  irregularly  made. 
The  power  to  loan  is  conferred ;  the  mode  is  regulated.  If  a  cor- 
poration make  a  contract  altogether  outside  of  the  purposes  of  its 
creation,  it  is  Toid,  because  it  has  not  power  over  the  subject  in 
reference  to  which  it  acted.  But  if  it  contracts  with  reference  to  a 
subject  within  its  powers,  but  in  so  doing  exceeds  them,  the  person 
with  whom  it  deals  cannot  set  up  such  violation  of  its  franchises  to 
avoid  the  contract^' 

If  the  foregoing  views  are  correct,  it  follows  that  the  complaint 
states  a  cause  of  action,  and  hence,  that  the  demurrer  thereto 
properly  overruled. 

Btf  the  Cburt. —  Order  affirmed. 


Beillt  v.  Fsakklik  lK8TrBA.iJroB  O0MPA.KT  OF  St.  Louis. 

(48  wis.  449.) 

inmtranee'^fneaiwre  4f  damagei  Jlwei  bif  iUUuU — iiipuUaian  fir  dif0r^mi 

meature, 

A  statute  proTided  that  where  real  property  within  the  State,  insured  ai^ainst 
fire,  should  be  totally  destroyed  by  fire  without  criminal  fault  of  the  aasured, 
the  amount  of  insurance  written  in  the  policy  ^  should  be  taken  and  deemed 
to  be  the  true  valub  of  the  property  at  the  time  of  such  loes,and  the  amount 
of  the  loos  sustained/'  and  the  measure  of  damages.  In  a  policy  issued 
after  the  statute  took  effect,  the  parties  stipulated  that  the  damages  should 
be  established' "  according  to  the  true  and  actual  cash  marketable  value**  of 
the  property  when  the  loss  happened.  HM,  that  the  amount  written  in  the 
policy  was  condusive  as  to  the  amount  of  damages,  and  on  grounds  of  pub- 
lic policy  could  not  be  changed  by  such  stipulation.     {See  note,  p.  557.) 

ACTION  upon  a  fire  insurance  policy  issued  to  plaintiff,  Thomp* 
son.  The  other  plaintiffs  were  mortgagees.  There  were  other 
policies,  and  each  company  was  to  bear  its  proportion  of  any  Ion. 
The  property  was  totally  destroyed  by  fire,  without  fault  of  the 
plaintiffs.    The  answer  alleged  that  it  was  provided  by  the  policy 
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that  the  loss  or  damage  should  be  established  ^^  according  to  the 
true  and  aotaal  marketable  value  "  of  the  property  at  the  time  the 
loss  should  happen;  that  at  the  time  of  the  fire  the  true  and  actual 
cash  marketable  value  of  the  property  insured,  and  the  interest  of 
Thompson  therein,  did  not  exceed  $7,469.42,  and  plaintifFs  did  not 
suffer  loss  or  damage  exceeding  that  sum;  and  that  defendant  is 
therefore  only  liable  to  pay  one-tenth  part  of  that  amount.  Plaiur 
tiff  had  judgment  on  demurrer,  and  defendant  appealed 

Finch  S  Barber,  for  appellant  As  there  is  nothing  else  in  the  stat- 
ute which  shows  such  to  have  been  the  legislative  intention;  and  as 
every  just  and  reasonable  purpose  of  the  legislature  will  be  secured 
without  that  construction,  the  statute  should  be  construed  as  mean- 
ing merely  that  the  amount  written  in  the  policy  shall  be  taken  prima 
faeie  as  the  value  of  the  property  and  the  amount  of  the  loss.  2.  That 
if  the  statute  be  otherwise  construed,  still  the  parties  to  the  contract 
may,  by  express  stipulation  therein,  limit  the  liability  of  the  com- 
pany. Jennings  v.  Ins,  Co,,  2  Deu.  75;  Cfhase  v.  Ins.  Co.,  20  N.  Y.  52; 
Foot  V.  Ins.  Co.,  61  id.  576 ;  Rohrbach  v.  Lis.  Co.,  62  id.  62;  May  on 
Ins.  3.  The  statute  must  be  strictly  construed,  and  not  presumed 
to  alter  the  common  law  further  than  it  expressly  declares.  Sedgw. 
on  Stat.  &  Const  Law  (2d  ed.),  267*  and  note ;  Burnside  v.  Whitney ^ 
21  N.  Y.  148 ;  Esterlmfs  Appeal,  54  Penn.  St  193;  Crowell  v.  Van 
Bilber,  18  La.  Ann.  637;  Blackman  v.  Wheaton,  13  Minn.  326. 
Stipulation  in  the  contract  limiting  the  liability  of  the  insurer 
to  the  actual  cash  value  of  the  property,  or  even  to  a  less  amount, 
are  looked  upon  with  favor  by  courts  and  legislatures.  Laws  of 
Mass.  of  1873,  ch.  331,  prescribing  form  of  policy.  Lee  v.  Ins. 
Co.f  11  Cush.  324;  Stetson  t.  Ins.  Co.,  4  Mass.  331;  Freeman  v« 
Ins,  Ch.,  14  Abb.  Pr.  398;  Buse  v.  Ins.  Co.,  23  N.  Y.  524;  Satnyer 
T.  Ins.  Co.,  37  Wis.  546 ;  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet 
49;  Sadlers"  Co.  v.  Badcock,  2  Atk.  554 ;  KuUn  Kemp  v.  Vigne,, 
1  Durnf.  &  E.  304;  Lucena  v.  Crawfurd,  3  Bos.  &  PuL  75  ;  May 
on  Ins.,  §§  2,  7,  374,  376  ;  Flanders  on  Ins.  (2d  ed.)  876;  B.  S.  of 
Wis.,  ch.  169,  §§  16-18. 

H.  B.  Jackson,  for  respondents. 

OoLB,  J.     I.  The  material  part  of  the  answer  to  be  considered 
on  the  demurrer  is,  the  allegation  that  the  policy  provided  that  in 
oaae  of  fire  the  loss  or  damage  should  be  established  according  to 
Vol.  IXVin  —  70 


554  WISCONSIN, 


BeUlj  V.  Franklin  InBaranee  Gompanj  of  St.  Louis. 

the  tnie  and  actual  cash  marketable  valae  of  the  property  when 
the  loss  happened ;  and  that  the  trne  and  actnal  cash  marketable 
value  of  the  property,  at  the  time  of  the  fire,  was  less  than  the 
amount  of  insurance  on  the  property.  It  is  claimed  that  this 
shows  a  partial  defense  to  the  action.  The  insured  building  was  a 
brick  hotel,  which  was  wholly  destroyed.  The  policy  was  issued 
after  ch.  347,  Laws  of  1874,  took  effect^  and  the  case  therefore 
necessarily  involyes  a  construction  of  that  statute,  and  its  applica- 
tion to  the  answer.  The  act  of  1874  is  entitled  '*an  act  to  regulate 
insurance  companies,''  and  provides  that  in  all  cases  where  an  in- 
dividual or  company,  authorised  by  the  laws  of  this  State  to  take 
risks,  issue  policies  and  transact  the  business  of  insurance  in  this 
State,  shall  insure  or  issue  a  policy  of  insurance  against  loss  by  fire 
upon  the  real  property  of  any  individual  or  corporation  in  this 
State,  and  the  property  so  insured  shall  be  wholly  destroyed  with- 
out criminal  fault  on  the  part  of  the  assured,  the  amount  of  in- 
surance written  in  the  policy  '^  shall  be  taken  and  deemed  the  true 
value  of  the  property  at  the  time  of  such  loss,  and  the  amount  of 
the  loss  sustained  by  the  individual  or  corporation  in  whose  favor 
the  said  policy  was  issued,  and  such  amount  shall  be  taken  and 
deemed  the  measure  of  damages."  The  words  of  this  statute  are 
neither  obscure,  doubtful  nor  ambiguous  as  to  their  meaning,  and 
they  therefore  afford  but  little  room  for  interpretation.  In  clear 
and  precise  terms  they  make,  in  case  of  total  loss  of  real  property 
without  criminal  fault  of  the  assured,  the  amount  of  insurance 
written  in  the  policy  the  value  of  the  property  at  the  time  of  loss  ; 
and  that  amount  is  fixed  as  the  measure  of  damages.  It  is  analc 
gous  to  a  valued  policy  ;  only  here  the  statute  peremptorily  declares 
what  shall  be  deemed  to  be  the  real  value  of  the  property  at  the 
time  of  loss,  and  what  sum  shall  be  paid  as  indemnity.  And  aa 
the  intention  of  the  legislature  is  obvious,  the  statute  clearly  pre- 
scribing that  the  amount  of  insurance  written  in  the  policy  shall 
be  deemed  the  true  value  of  the  property  at  the  time  of  loss,  it  re- 
sults that  the  above  allegation  is  bad  and  shows  no  defensa  For 
if  the  statute  is  to  have  effect  as  enacted,  nothing  is  left  open  in  the 
case  to  proof  ;  *'  the  true  and  aotual  cash  marketable  value  of  the 
property"  at  the  time  it  was  destroyed,  is  not  a  matter  to  be  in- 
quired into,  as  the  amount  of  insurance  written  in  the  policy 
determines  the  amount  of  loss  and  fixes  the  extent  of  the  recovery. 
The  ingenious  counsel  for  the  defendant  insirttod  rhat  the  statute 
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intends,  and  should  be  construed  as  only  to  meau,  that  the  amount 
of  insurance  written  in  the  policy  shall  be  taken  as  prima  facie  the 
value  of  the  property,  so  as,  in  case  of  total  loss,  to  place  the  onus 
of  proving  the  real  value  upon  the  insurer  instead  of  the  insured. 
But  this  construction  seems  quite  inadmissible  in  view  of  the  Ian- 
guage,  which  expressly  declares,  not  only  that  the  amount  of  insur- 
ance written  in  the  policy  shall  be  taken  and  deemed  as  the  true 
value  of  the  property  at  the  time  of  the  loss,  but  that  "  such 
amount  shall  be  taken  and  deemed  the  measure  of  damages."  It 
will  be  seen  that  the  statute  adopts  the  amount  of  insurance  written 
in  the  policy  as  the  rule  of  damages,  or  amount  of  compensation, 
leaving  no  question  open  as  to  what  in  fact  was  the  real  value  of 
the  property  destroyed.  The  manifest  policy  of  the  statute  is  to 
prevent  over-insurance,  and  to  guard,  as  far  as  i>ussible,  against 
carelessness  and  every  inducement  to  destroy  property  in  order  to 
procure  the  insurance  upon  it  Where  property  is  insured  above 
its  value,  a  strong  temptation  is  presented  to  an  unscrupulous  and 
dishonest  owner,  either  to  intentionally  burn  it,  or  not  to  guard 
and  protect  it  as  he  ought.  Not  sharing  in  the  risk  with  the  in- 
surer, it  is  for  his  advantage  that  it  be  destroyed  ;  and  it  often  is 
destroyed  with  other  property,  when  it  would  not  have  been  but 
for  the  fact  of  such  excessive  insurance.  And  insurance  compa- 
nies, too,  actuated  by  motives  of  gain,  or  incited  by  sharp  competi- 
tion in  business,  take  risks,  frequently,  recklessly  and  for  amounts 
in  excess  of  the  real  value  of  the  property  insured  ;  which  they 
would  be  less  likely  to  do  if  compelled  to  pay  the  amount  of  in- 
surance written  in  their  policies.  It  is  evident  that  it  was  to 
prevent  these  evils  and  guard  against  these  mischiefs,  that  the 
statute  was  enacted.  Its  policy  seems  to  be  wise  and  wholesome  ; 
but  if  it  were  not  so,  it  is  not  the  province  of  the  court  to  emascu- 
late the  law  by  any  nice  or  forced  construction  of  its  language.  As 
it  stands,  it  clearly  makes  the  amount  of  insurance  written  in  the 
policy  the  measure  of  the  value  of  the  property  and  the  rule  of 
damages.  And  as  the  meaning  and  intent  of  the  statute  are  clear, 
effect  must  be  given  to  it,  certainly  as  regards  this  class  of  property. 
The  measure  of  damages,  therefore,  being  fixed  by  the  statute,  the 
company  had  no  right  to  show  that  the  assured  sustained  a  loss 
less  than  the  amount  written  in  the  policy. 

XL  But  the  counsel  further  contends  that,  by  reason  of  the  stip- 
ulation in  the  policy,  the  statute  does  not  apply  and  cannot  govern 
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«8  to  the  extent  of  the  defendant's  liability.  It  is  said  the  parties 
were  abundantly  able  to  contract  for  themselves ;  that  they  could 
restrict  or  change  the  rale  provided  by  the  statate  ;  and  that  the 
assured  did  expressly  waive  that  rule,  by  agreeing  that  the  loss 
should  be  established  according  to  the  true  and  actual  cash  mar- 
ketable value  of  the  property  when  destroyed.  We  have  no  doubt 
that  the  statute  applies  to  the  policy  ;  and  so  far  as  there  is  any 
conflict  or  inconsistency  between  it  and  the  provisions  of  the  policy, 
the  statute  must  controL  A  strictly  analogous  question  was  pre^ 
sented  to  the  United  States  Circuit  Court  for  the  western  district  of 
Missouri,  in  WAiie  v.  Conn,  MuL  Life  Ins.  Co^  4  Dill.  177 ;  and  it 
was  so  ruled.  In  that  case,  it  was  held  that  an  act  of  the  l^sla- 
ture  of  Missouri,  in  respect  to  policies  of  life  insurance,  extended 
to  all  policies  delivered  after  the  act  took  effect ;  and  that,  where 
the  provisions  of  the  act  were  in  conflict  with  the  stipulations  of 
the  policy,  the  act  controlled.  The  opinion  is  by  Dillok,  G.  J., 
who,  among  other  things,  says  :  ^*  We  are  of  the  opinion  that  poli- 
cies issued  and  delivered  in  Missouri  after  that  act  took  efbct  fall 
within  its  protective  operation ;  and  as  to  such  policies  the  act  is 
to  be  treated  as  if  incorporated  therein ;  certainly,  unless  there  is 
an  express  provision  in  the  policy  to  the  contrary,  if  it  be  compe- 
tent, indeed,  to  insert  such  a  provision.  Our  attention  has  been 
called  to  a  late  decision  of  the  Court  of  Appeals  of  Kentucky,  in 
which  a  conclusion  is  reached  that  seems  to  be  in  conflict  with  the 
view  above  expressed.  Farm&rs\  etc.,  Inf.  Go.  v.  Ourry,  13  Bush, 
312;  8.  c,  26  Am.  Bep.  194."  We  have  carefully  examined  the 
decision  of  the  court  of  Kentucky  to  which  Judge  Dillok  refers, 
and  like  him  fail  to  be  convinced  by  its  reasoning,  and  cannot 
adopt  the  doctrine  there  laid  down.  For  it  seems  to  us  that  the 
decision  defeats  the  very  policy  and  purpose  of  the  statute ;  and 
we  are  therefore  unwilling  to  follow  it.  See  Emery  v.  Pieeaiaqua 
F.  &  M.  Ins.  Co.,  52  Me.  322,  and  Chatnberlain  v.  Ins.  Co.,  55  K. 
H.  249.  We  have  already  said  that  the  legislature  seems  to  have 
enacted  the  law  of  1874  to  prevent  or  do  away  with,  as  far  as  pos- 
sible, the  great  evils  and  mischiefs  arising  from  over-insurance. 
Consequently,  on  grounds  of  public  policy  and  in  order  to  accom- 
plish that  end,  it  was  provided  that  the  amount  of  insurance  writ- 
ten in  the  policy  should  be  conclusive  as  to  the  value  of  the  real 
property  destroyed.  Now  the  law  is  well  settled,  that  where  a 
statute  is  founded  upon  public  policy,  a  party  cannot  waive  its 
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provisions  eyen  by  expi*ess  contract.  ''The  contracts  of  private 
persons  cannot  alter  a  rnle  established  on  grounds  of  public 
policy.*'  Etnery  v.  Fiscaiaqua  F.  d  M.  Ins.  Co,^  tfupra;  Scdgw. 
Stat  &  Const.  Law^  70.  The  law  of  1874  must  be  regarded  as 
though  written  in  the  policy  itself ;  and  the  stipulation  that  the 
loss  shall  be  established  according  to  the  actual  cash  marketable 
value  of  the  property  when  destroyed^  being  in  conflict  with  the 
rule  of  damages  prescribed  by  the  statute,  must  fall.  The  counsel 
argued  that  the  same  rule  obtains  here  as  in  cases  where  common 
carriers  have  restricted  their  common-law  liability  by  special  agree- 
ment But  the  cases  are  not  analogous,  for  very  obvious  reasons. 
Where  the  owner,  in  consideration  of  paying  a  less  rate,  agrees  to 
relieve  the  carrier  from  his  liability  as  ipsurer  of  the  property,  no 
principle  of  public  policy  may  be  violated.  But  suppose  he  should 
contract  to  exempt  the  carrier  from  liability  for  gross  negligence  ? 
It  would  not  be  di£Bcult  to  find  respectable  decisions  which  would 
condemn  sach  a  contract  as  unreasonable  and  contrary  to  public 
policy. 

It  will  be  noticed  that  the  statute  relates  solely  to  insurance  upon 
real  property,  which  the  parties  can  see  and  fix  a  value  upon  when 
the  insurance  is  effected.  If  companies  exercise  the  care  which  it 
is  for  the  public  interest  they  should  use  in  making  the  valuation, 
there  will  be  no  danger  of  excessive  insurance. 

We  were  referred  to  some  cases  in  Massachusetts  bearing  npon 
the  question  under  consideration  ;  but  as  we  do  not  rest  our  decis- 
ion upon  them,  we  will  only  remark  that  they  hold,  for  example, 
that  where  the  policy  states  that  the  amount  insnred  is  three-fourths 
of  the  value  of  the  property  as  stated  by  the  applicant,  the  valua- 
tion thus  agreed  upon  by  the  parties  is  conclusive,  in  the  absence 
of  fraud.  See  Ltice  v.  Dorchester  Ins.  Co.,  105  Mass.  297 ;  s.  c,  7 
Am.  Bep.  522 ;  Brown  v.  Quincy  Ins.  Co.,  105  Mass.  396  ;  s.  c,  7 
Am.  Bep.  538 . 

By  the  Court  — The  order  sustaining  the  demurrer  to  the  answer 
is  affirmed,  and  the  cause  remanded  for  further  proceedings. 

Nora  BT  TBI  Rbpobtbr.— In  Thamprnm  ▼.  at.  Lovin  In».  Oo.,4B  Wis.  460,  under  Um 
■ame  atatute,  it  waa  bald  that  a  atlpulatton  In  the  poUoy  for  an  arbitration  aa  to  tlia 
aoMunt  of  kiaa,ln  oaaa  of  diffaraooa,  waa  Inaffaotual.  ChamUtmialn  y.  Ina.  Co. ,  eltad 
In  the  aboTO  opinion,  waa  oyamiled  In  fiteqMTT.Jha  Ob.,  86  K.  H.  401,  bitt  not  ontha 
paint  Ib  Qoaatlon. 
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PUDBAUX  V.  OlTT  OP  MlHBRAL  PoiHT. 

(48  Wis.  fiU.) 

WsffUgmteB^etmiribui&rf-^driwrofpriwiU  MkaeU  —  burdmff  pr9^. 

A  plaintiff,  giving  evidence  of  tlie  defendant's  negligence  and  the  reeoltiag 
injoiy  to  himaelf,  ie  not  bound  to  negative  his  own  negligence  ;  bat  if  liia 
own  proof  showB  conclusive  contributory  negligence,  he  is  liable  to  non- 
suit, and  if  his  own  proof  leaves  it  doubtful,  it  is  a  question  for  the  jury. 

The  contributory  negligence  of  the  driver  of  a  private  vehicle  is  to  be  imputed 
to  one  riding  with  him.     (800  n4fte,  p,  663.) 

ACTION  by  husband  and  wife  for  injury  to  the  wife  by  a  defect- 
ive street  The  injury  was  sustained  while  the  wife  was  riding 
by  invitation  in  a  private  vehicle  driven  by  a  third  person.  Judg- 
ment for  plaintiff^  and  defendant  appealed. 

Lanyon  £  Spensley  and  J.  T.  Mills,  for  appellant 

Strong  dt  Mc Arthur^  for  respondents. 

Btak,  0.  J.  [After  passing  on  minor  points.]  But  as  they 
bear  upon  the  question  of  contributory  negligence,  the  inaccura- 
cies of  the  charge  are  important 

The  learned  judge  did  not  correctly  state  the  rule  of  proof  of 
contributory  negligence,  in  actions  for  negligence,  settled  in  Hofi 
V.  Hudson^  41  Wis.  105;  a.  c,  22  Am.  Rep.  714.  It  does  not  put 
the  oniiH  probandi  in  all  cases  upon  the  defendant,  as  the  learned 
judge  appears  to  have  stated.  The  rule  intended  in  that  case  is, 
that  a  plaintiff,  giving  evidence  of  the  negligence  of  the  defend- 
ant and  the  resulting  injury  to  himself,  without  showing  any  con- 
tributory negligence,  is  bound  to  go  no  further ;  he  is  not  required 
to  negative  his  own  negligence.  If,  however,  the  plaintiff,  in  prov- 
ing the  injury,  shows  contributory  negligence  snflBcient  to  defeat 
the  action,  he  disproves  his  own  case  of  injury  by  the  negligence 
of  the  defendant  alone.  If  the  plaintiff's  evidence  leave  no  doubt 
of  the  fact,  his  ontributory  negligence  is  taken  as  matter  of  law 
io  warrant  a  nonsuit.  If  the  plaintiff's  evidence  leave  the  fact  ii| 
doubt,  the  evidence  of  contributory  negligence  on  both  sides  should 
go  to  the  jury.    This  was  perhaps  not  as  dearly  stated  as  it  might 
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have  been,  and  has  been  criticised.  Properly  understood,  the  rule 
in  Hoyt  v.  Hudson  makes  no  confusion  between  the  burden  of 
proof  and  the  weight  of  evidence,  and  is  sounder  in  principle  and 
easier  in  practice  than  the  rule  in  Massachusetts  which,  with  great 
deference  for  that  court,  this  court  then  declined  to  adopt.  Tho 
true  ground  of  reversal  in  Hoyt  v.  Hudson  was,  that  the  charge  of 
the  court  submitted  the  question  of  contributory  negligence  to  the 
jury,  when  •  there  was  no  evidence  of  contributory  negligence  on 
either  side ;  giving  the  jury  to  believe  that  the  plaintiff  was  bound 
affirmatively  to  disprove  it. 

[Omitting  some  minor  matters.] 

The  case  appears  to  have  been  tried  in  the  court  below  upon  the 
theory  that  the  right  of  the  respondents  to  recover  would  be  de- 
feated by  contributory  negligence  of  the  driver,  without  personal 
negligence  of  the  female  respondent;  as  seems  to  have  been  taken 
for  granted  by  this  court  in  Houfe  v.  Fulton,  29  Wis.  296  ;  s.  c, 
9  Am.  Rep.  568  ;  34  Wis.  608 ;  17  Am.  Rep.  463.  But  the 
learned  counsel  for  the  respondents  takes  the  position  here,  that 
his  clients  are  entitled  to  recover,  notwithstanding  negligence  of  the 
driver ;  no  evidence  in  the  case  tending  to  attribute  personal  neg- 
ligence to  the  injured  woman  herself.  And  there  is  some  author- 
ity for  his  position. 

When  injury  is  caused  by  the  concurring  negligence  of  two  com- 
mon carriers,  it  has  for  many  years  been  a  question,  whether  the 
negligence  of  the  carrier  by  which  a  passenger  is  carried  can  be  im- 
puted to  him  as  contributory  negligence  in  an  action  against  the 
other  carrier.  There  appears  to  be  no  uniform  rule  of  decision.  In 
England  it  seems  to  have  been  held  that  the  negligence  of  his  own 
carrier  will  defeat  the  action  of  a  passenger  against  the  other  car- 
rier. Bridge  v.  O.  J.  Railway  Co.,  3  M.  &  W.  244 ;  Thorogood  v. 
Bryan,  8  C.  B.  115;  Cattlin  v.  Hills,  id.  123.  In  New  York,  the 
rule  appears  to  be  that  the  injured  passenger  may  recover  in  such 
a  case  against  either  or  both  of  the  carriers.  Chapman  v.  N,  H, 
Batlroad  Co.,  19  N.  Y.  341  ;  Colegrove  v.  N.  Y,  £  N.  H  Railroad 
Co.  S  K  T.  S  H.  Railroad  Co.,  20  id.  492.  So  it  has  been 
held  in  New  Jersey  that  negligence  of  a  carrier  cannot  be  imputed 
to  a  passenger  carried  by  it  to  defeat  his  recovery  against  the  other 
carrier.  Bennett  v.  N'.  J.  Railroad  Co.,  36  N.  J.  225 :  s.  c,  13  Am. 
Bep.  435.  Pennsylvania  seems  inclined  to  lean  somewhat  toward 
the  Bnglish  rule.      Loehhart  v.  Lichtenthaler,  46  Penn.  St.  151. 
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In  this  case,  Thompson,  J.,  cites  a  Michigan  case*  irhich  we  haTe 
not  been  able .  to  find,  apparently  favoring  the  New  York  rule ; 
and  intimates  that  the  doctrine  of  Smith  v.  8miih,  2  Pick.  621 ; 
0.  C.  &  C.  Railroad  v.  Terry,  8  Ohio  St  570,  and  PtUerbangk  r. 
Reasar^  9  id.  484,  are  in  accord  with  the  rale  of  the  English  Com- 
mon Pleas,  which  we  confess  we  are  not  quite  able  to  peroeive. 

Aside  from  questions  of  public  policy  affecting  tiie  duty  and 
liability  of  common  carriers,  which  enter  into  some  of  these  cases, 
the  question  appears  to  be  how  far  common  carriers  can  be  con- 
sidered as  agents  of  passengers  carried  by  them.  We  think 
that  there  is  no  case  in  this  court  bearing  on  this  question,  and  it 
is  unnecessary  here  to  indicate  an  opinion  upon  it.  It  is  proper 
to  say  howeyer,  that,  in  the  present  state  of  society,  it  is  a  sub- 
stantial necessity  for  all  or  most  trayellers  to  avail  themselves  of 
public  conveyances ;  and  that  there  might  be  great  difficulty  in 
applying  to  them  the  rule  of  personal  trust  and  agency  applicable 
to  private  conveyances. 

In  the  latter  case,  when  the  agency  of  a  person  in  control  of  a 
private  conveyance  is  express,  there  is  no  difficulty  in  the  rule. 
The  contributory  negligence  of  the  servant  will  defeat  the  master's 
action  for  negligence  against  a  third  person.  And  it  seems  that 
there  ought  to  be  as  little  difficulty  in  the  rule  when  the  agency  is 
implied  only.  One  voluntarily  in  a  private  conveyance,  vol- 
untarily trusts  his  personal  safety  in  the  conveyance  to  the  per- 
son in  control  of  it.  Voluntary  entrance  into  a  private  convey- 
ance adopts  the  conveyance  for  the  time  being  as  one's  own,  and 
assumes  the  risk  of  the  skill  and  care  of  the  person  guiding  it. 
Fro  hoc  vicBy  the  master  of  a  private  yacht  or  the  driver  of  a  private 
carriage  is  accepted  as  agent  by  every  person  voluntarily  commit* 
ting  himself  to  it  When  pater  familias  drives  his  wife  and  child 
in  his  own  vehicle,  he  is  surely  their  agent  in  driving  them,  to 
charge  them  with  his  negligence.  It  is  difficult  to  perceive  on 
what  principle  he  is  less  the  agent  of  one  who  accepts  his  or  their 
invitation  to  ride  with  them.  There  is  a  personal  trust  in  such 
cases,  which  implies  an  agency.  So  several  persons,  voluntarily 
associating  themselves  to  travel  together  in  one  conveyance,  not 
only  put  a  personal  trust  in  the  skill  and  care  of  that  one  of  them 
whom  they  trust  with  the  direction  and  control  of  the  conveyance. 


*  since  this  opinion  wis  writtan,  this  oate  wis  found  to  be  inoorreotljr  quoted,     ft  te 
D.  L,  A  N.  Twmfrikt  CV.  ▼.  SCeioart,  8  Meto.  (K^f.)  119. 
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Imt  appear  to  put  a  personal  trust  each  in  the  discretion  of  eaob 
against  negligence  affecting  the  common  safety.  One  enters  a  pablie 
oonyeyance,  in  some  sort,  of  moral  necessity.  One  generally  enters  a 
private  conyeyance  of  free  choice ;  volantarily  trusting  to  its  snffi-> 
dency  and  safety.  It  appears  absurd  to  hold  that  one,  voluntariljf 
choosing  to  ride  in  a  private  conveyance,  trusts  to  the  sufficiency  oi 
the  highway,  to  the  care  and  skill  exercised  in  all  other  vehicle^ 
upon  it»  to  the  care  and  skill  governing  trains  at  railroad  crossings,  to 
the  care  and  skill  of  every  thing  except  that  which  is  most  immedi- 
ately important  to  himself ;  and  trusts  nothing  to  the  sufficiency 
of  the  very  vehicle  in  which  he  voluntarily  travels,  nothing  to  thd 
oare  or  skill  of  the  person  in  charge  of  it.  His  voluntary  entrance 
is  an  act  of  faith  in  the  driver  ;  by  implication  of  law,  accepts  the 
driver  as  his  agent  to  drive  him.  In  the  absence  of  express  adjudi- 
cation, the  general  rules  of  implied  agency  appear  to  sanction  this 
view. 

Beck  V.  B.  B.  Ferry  Oo.,  8  Bobt.  82,  turned  upon  the  liability  of 
a  steam  vessel  for  the  death  of  one  of  a  party  in  a  small  boat,  apt- 
parently  a  pleasure  boat.  Oontributory  negligence  of  the  party  in 
the  boat  was  a  question  in  the  case.  And  it  is  said:  ^'  The  deceased 
was  undoubtedly  chargeable  with  any  neglect  of  his  comrades,  as  well 
as  his  own,  to  do  every  act  to  avoid  danger  and  insure  safety,  at  least 
unless  he  did  all  he  could  to  repair  the  deficiency.  None  of  them 
stood  in  the  light  of  either  employer  or  employed  to  the  other ;  it 
was  a  joint  expedition,  in  which  each  was  liable  for  the  acts  and 
omissions  of  the  other,  unless  he  took  some  separate  steps  to  repaid 
or  prevent  the  result  of  the  negligence  of  the  others." 

This  case  is  not  expressly  overruled,  but  seems  rather  to  be 
approved  in  Bobinson  v.  JT.  F.  (7.  Batlroad  Oo.,  66  N.  T.  11 ;  &: 
a,  23  Am.  Bep.  1.  But  the  two  cases  appear  none  the  less  to  con- 
flict in  principle.  Bobinson  v.  Batlroad  6'o.,  turned  upon  liability 
for  injury  by  a  railroad  train  to  a  female,  voluntarily  riding  with 
a  male  friend  on  his  invitation.  The  court  holds  that  the  action 
was  not  defeated  by  the  man's  contnbutory  negligence.  The  courli 
lemarka  that  the  man  and  woman  were  not  engaged  in  a  joint 
enterprise,  in  the  sense  of  mutual  responsibility  for  each  other's 
acts,  as  m  Beck  v.  Hrry  Co.  It  is  difficult  to  comprehend  the  dis^ 
tmctioii.  The  court  says  that  it  was  the  case  of  a  gratuitous  ridej 
by  a  female  upon  the  invitation  of  the  owner  of  a  horse  and  caf*- 
?iage.  Doubtless  ;  but  there  was  the  same  mutual  agreement  of 
Vol.  XX Vm-^  71 
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the  two  to  trayel  together,  as  of  the  several  to  sail  together^  in 
Peck  ▼.  firry  (Jo.  These  were,  in  contemplation  of  law,  as  mnch 
in  the  same  boat  as  those.  A  woman  may  and  shoald  refuse  to 
ride  with  a  man,  if  she  dislike  or  distrust  the  man,  or  his  horse,  or 
his  carriage.  But  if  she  Yolantarily  accept  his  invitation  to  ride,  the 
man  may,  indeed,  become  liable  to  her  for  gross  n^ligence,  bat  as  to 
third  persons,  the  man  is  her  agent  to  drive  her — she  takes  man  and 
horse  and  carriage  for  the  jaunt,  for  better,  for  worse. 

.  Speaking  of  the  position  of  counsel,  that  the  woman  voluntarily 
intrusted  her  safety  to  the  man's  care  and  prudence  and  exposed 
herself  to  risk  from  his  negligence  or  want  of  skill,  the  court  says  : 
**  If  this  argument  is  sound,  why  should  it  not  apply  in  all  cases  to 
public  conveyances  as  well  as  private?  The  acceptance  of  an  invi- 
tation to  ride  creates  no  more  responsibility  for  the  acts  of  the 
driver,  than  the  riding  in  a  stage  coach,  or  even  a  train  of  cars.'' 
The  same  court  in  another  case  truly  declare,  that  travelling  by 
public  lines  of  carriage  has  become  a  practical  necessity.  And  this 
question  appears  to  be  briefly  but  sufficiently  answered  by  itself  in 
Chapman  v.  N.  H.  Railroad  Co.,  mpra.  Speaking  of  the  plaintiff 
in  that  case,  it  is  said  :  *^  He  was  a  passenger  on  the  Harlem  cars 

^  *  *  bound  to  submit  to  the  regulations  of  the  company  and 
the  directions  of  their  officers.  *  *  *  He  had  no  control,  no 
management,  even  no  advisory  power,  over  the  train  on  which  he 
was  riding.  Even  as  to  selection,  he  had  only  the  choice  of  going 
by  that  railroad  or  by  none."  Indeed,  it  seems  little  less  than  idle 
to  compare  the  relation  of  a  woman  voluntarily  riding  for  her 
pleasure  with  her  lover,  friend  or  relative  in  his  carriage,  with  the 
relation  of  a  passenger  to  the  carrier  on  whose  cars  or  vessel  he  is 
practically  obliged  to  travel. 

To  the  same  efFect  are  Knapp  v.  Dagg^  18  How.  Pr.  165,  and  IM* 
calf  V.  Bakery  11  Abb.  (N.  S.)  431,  also  cited  by  the  respondent's 
counsel,  on  which  particular  comment  is  unnecessary, 
>  These  are  all  the  cases  cited  by  counsel.  The  question  was  sng- 
gested  rather  than  argued  on  one  side,  and  not  mentioned  on  the 
6ther.  We  have  had  brief  opportunity  to  search  for  adjudications 
en  the  subject :  another  instance  of  the  dependence  of  the  court  on 
the  bar.  We  have  found  but  one  other  case,  a  very  elaborate  one, 
though  this  point  is  decided  rather  than  discussed,  as  in  Han/e  v. 
FuUon,  29  Wis.  296  ;  s.  c,  9  Am.  Rep.  568 ;  s.  c,  34  Wis.  608  ; 
e.  c,  17  Am.  Bep.  463.    The  facts  of  the  case  make  it  a  very  strong 
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one.  A  female  senrant  was  riding  with  her  master  in  his  wagon, 
whioh  was  wrecked  by  a  railroad  train.  The  master  was  gnilty  of 
oontribntory  negligence^  against  which  the  servant  appears  to  have 
warned  him.  Yet  his  contributory  negligence  was  held  to  defeat 
her  action  against  the  railroad  company.  L.  8.  6k  M.  S.  Railroad 
Co.  y.  MiUer,  25  Mich.  274. 

This  view  appears  to  be  sounder  in  principle  and  safer  in  practice 
than  the  rule  in  Robinson  y.  Railroad  Go.  And  this  court  adheres 
to  the  rule  of  decision  in  Hou/b  y.  Fulton* 

By  the  Court.  —  The  judgment  is  reyersed,  and  the  cause  re- 
manded to  the  court  below  for  a  new  trial. 

Non  BT  THE  RvpORTBR.  —  Burden  of  proof  as  to  eontrlbatoiy  nofUgmftoOb 

The  decisions  on  this  polut  are  very  conflicting  in  this  country,  but  we  think  the  prin- 
otpal  case  lays  down  the  better  rule.  The  same  Is  held  In  Vermont*  Pennsylvania. 
New  Jersey,  Rhode  Island  and  Alabama.  The  contrary  Is  held  in  Maine,  Massacha* 
setts,  Connecticut,  Illlnois,  Indiana,  and  in  England.  In  New  York  the  doctrine  of 
principal  case  prevails  In  a  modified  form. 

In  JxiNS  ▼.  OromM^  12  Pick.  177,  it  was  held  that  the  plaintiff  **must  not  only  show 
•ome  negligence  and  misconduct  on  the  part  of  the  defendant,  but  ordinary  care  and 
diligence  on  his  own  part.'*  Citing  BuXLerjidd  t.  ForrttUr^  infra;  Hairiow  ▼.  Htmir- 
mUton,  6  Cow.  191 ;  Smith  y.  Smithy  3  Pick.  021.  So,  a  charge  that  **  the  burden  of  proof 
was  upon  the  defendant  to  show  that  the  plaintiff  had  not  used  ordinary  care,'*  was 
held  erroneous.  This  was  cited  and  followed  in  Adam$  y.  CarUfU,  21  Pick.  140,  where 
It  was  said.  **  the  burden  of  proof  Is  of  course  on  the  plaintiff  to  show  not  only  de- 
fects in  the  highway,  but  that  he  was  free  from  negligence.**  To  the  same  effect  is 
Cardey  ▼.  WMU^  21  Pick.  254— *'  it  Is  well  settled  that  the  onitf  probandi  Is  upon  th^ 
plaintiff  to  show  that  he  was  using  ordinary  care  and  diligence ;  otherwise.  It  cannot 
be  known  that  the  Injury  was  not  attributable  to  his  own  negligence."  Tbe  court  cite 
BulUrJUld  y.  Forrater^  infra,  and  FUiwer  y.  Adam^  2  Taunt.  814,  but  the  question  of 
the  burden  of  proof  no  more  arose  In  the  latter  than  in  the  former.  Nor  did  this 
question  arise  in  Parker  y.  Adorns^  12  Meto.  415,  sometimes  cited  to  that  point; 
although  the  court  said  there  that  the  plaintiff  must  show  that  the  Injury  was  "  under 
such  circumstances  as  tf>  exonerate  himself  frum  all  neglect  of  duty  on  his  part.** 
Nor  did  the  question  arise  In  Lucas  v.  New  B.  A  IVmnton,  etc.,  R  Co.,  OQray,  MJ 
although  the  court  there  yolunteered  to  state  tbe  same  doctrine,  adding,  **lts  cor- 
rectness has  not  been  questioned  by  the  plaintiff's  counsel.**  The  same  is  substan- 
tially true  of  WOmni  v.  ChorZestoton,  5  Allen,  137,  where  the  same  doctrine  was  again 
pronounced  well  settled.  In  Oaynor  y.  Old  Colony^  etc,  A.  Co  ,  100  Mass.  200,  it  Is  said : 
** It  Is  for  the  plaintiff  by  nffirmatlye  eyidence  to  establish*'  his  own  freedom  from 
contributory  negligence ;  and  "  when  the  plalntUTs  case  falls  to  disclose  the  exerdsa 
of  ordinary  care,**  he  shows  no  right  to  reooyer.  In  Murphy  y.  Deati,  101  Mass.  468,  It 
was  held  that  "  the  burden  is  always  upon  the  plaintiff  to  establish  either  that  he  hlm^ 
self  was  in  the  exercise  of  due  care,  or  that  the  Injury  la  In  no  degree  attributable  to 
any  want  of  proper  care  on  his  part.** 

In  JferriU  v.  Hampden^  26  Me.  284,  It  was  held  that  the  plaintiff  was  bound  to  proy^ 
that  he  was  in  ihe  use  of  ordinary  care  at  the  time  of  the  aooidect,  or  he  was  not  enti- 
tled to  a  yerdict :  and  the  defendants  were  not  bound  to  proye  that  his  careleasneat 
waathe  cause  of  the  injury,  to  be  relleyed  from  liability."  This  was  founded  on  BuUer^ 
Mid  V.  ISmretlter^  11  East.  00,  and  Adamt  y.  CrirlMe,  21  Pick.  146.  The  point  was  not  de- 
cided in  tbe  former  case,  but  It  was  only  held  that  contributory  negligence  would  pr^ 
vent  a  reooyery.  The  court  also  said  of  JfVjeeer  y.  JXz^leld,  18  Me.  880,  that  it  was  not 
tnooDSistent,  the  court  only  expressing  a  doubt  whether  direct  and  poeltiye  proof  la 
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tntial.  InDUkeyr.  JToine  2U.  Cd^  4S  Me.  401,  it  was  held  that  **  the  plaintiffs  wera 
bound  to  show  thai  there  was  no  negieot,  or  want  of  ordinary  oars^  on  the  part  of  the 
female  plalntUT  contributing  to  the  injury.  **  **  The  harden  of  proof  was  on  the  platai- 
USb  to  show,  afflrmatiTely,  the  exercise  of  suoh  due  and  proper  care  and  vlglhuioe  oa 
her  part." 

In  Qmldy  t.  ^ngeB,  Bhode  Island  Saprune  Ooort.  March,  UTB,  it  was  held  that  **ir 
the  plainUlTa  own  case  shows  that  he  brought  tlie  injury  on  himself,  by  his  own  oare- 
leasneas,  be  may  be  nonpuited ;  iNit  if  it  doea  not,  he  should  not  be  nonsuited,  bat  the 
question  Is  for  the  Jury. 

InPloricT.  6*Brlcn,  aBConn.888^ltwassald:  **  It  was  necessary  for  the  plaintiff  to 
proye,  flist,  negUgenoe  on  tlie  part  of  the  defendant,  in  respect  to  the  oollialon  alleged, 
and  secondly,  that  the  injury  to  the  plaintiff  occurred  In  consequence  of  that  negli- 
gence. But  in  order  to  prove  this  latter  part,  the  plaintiff  must  show  that  such  Injury 
was  not  caused,  in  whole  or  In  part,  by  his  own  noi^gence ;  for  althoogfa  the  defend- 
ant was  guilty  of  negligenoe.  If  the  plaintiff**  negUgenoe  contributed  easentlaUy  to 
the  ii^ury,  it  is  obTlous  that  it  did  not  occur  by  reason  of  the  defendant's  negUgenoe. 
Therefore  the  plaintiff  would  not  proTO  enough  to  entitle  him  to  recover,  by  merely 
showing  negligenoe  on  the  part  of  the  defendant ;  but  be  must  go  further  and  also 
prove  the  injury  to  have  been  caused  by  such  negligence,  by  showing  a  want  of 
eiirring  negUgenoe  on  his  own  part,  contributing  materlaUy  to  the  injury.** 

In  BuKh  V.  Ctty  of  DavenpOfU  6  Iowa,  448,  It  was  held  that  the  burden  of  proof 
on  the  plaintiff,  but  might  be  inferred  f roip  the  droumstsnoes.    Citing  BfKUmJkUL  ▼ 
^brraC^r,  and  the  cases  in  Pickering. 

The  question  of  burden  of  proof  did  not  arise  In  Timw  v.  Vt.  Csnt.  B.  fi.  Co.,  M  Vt. 
4B7;butlnHaZv.  jretofid«en,87ld.  001,  ItWMheld  that  the  plalntUT  need  not  estal^ 
Hsh  in  the  outset,  ss  a  distinct  alilrmative  proposition,  his  freedom  fh>m  negligenoe^. 
but  it  was  a  question  for  the  Jury  on  the  whole  case.  Tlie  court  say :  **  The  plaintiff 
Is  bound  to  give  sufficient  evidence  to  establish  prima  faeU  that  he  sustained  an  In- 
Jury  by  reason  of  such  defect .  If  the  plalntilTs  own  evidence  shows  that  his  condoot 
on  the  occasion  was  careless  or  negligent,  and  that  such  carelessness  or  negUgenoe 
aided  or  contributed  to  the  Injury  he  received,  he  establishes  a  defense  to  hia  own 
action  by  his  own  evidence,  as  much  as  If  the  same  fiaot  were  proved  by  the  defendant. 
But  if  the  plaintiff's  proof  discloses  nothing  but  tliat  his  conduct  at  the  time  was 
proper  and  prudent,  he  Is  not  bound  to  go  farther,  untU  this  has  been  Impugned  by 
some  evidence  on  the  other  side.  The  plaintiff  In  such  esse  is  bound  to  make  ou^ 
affirmatively,  that  his  damage  was  caused  by  the  defect  In  the  highway  ln*onler  to 
recover.  Evidence  which  proves  affirmatively  that  the  injury  was  cansed  by  the  de» 
feet  in  the  highway  must  necessarily  to  a  certain  eitent  show  negatively  that  It  was 
not  caused  by  any  thing  else."  **The  true  rule  on  this  subject  was  laid  down  by 
Pbblps,  J.,  in  the  early  case  of  LetUrv.  PUUford,  7  Vt.  U8,  where  he  says:  **  It  wan 
not  incumbent  upon  the  plaintiff  to  negative  the  charge  of  negUganoe  or  imprudanoa 
on  his  part,  such  proof  being  properly  matter  of  defense.*  ** 

In  MaOory  v.  Orlffey^  86  Penn.  St.  978,  It  was  held  that  oontribatory  negUgenoe  la 
matter  of  defense,  and  ordinarily  the  burden  of  proving  It  Is  on  the  defendant,  and  It 
WM  error  to  instruct  the  Jury  '*  that  If  the  plalntUb  have  not  shown  affirmatively  that 
their  negligence  did  not  contribute  In  any  degree  to  the  Injory,  they  could  not  re- 
cover.*' This  undoubtedly  Is  the  rule  in  Pennsylvania.  Bflotty  ▼.  OAnors,  16  Peon. 
8t.4fl8;  Pmn.  B.  Go.  v.  McTlgh€,46\d.  818;  Pwm.  Ootiol  Ob.  v.  Bmtlsy,  66  Id. ».  And 
In  New  Jersey,  Durant  ▼.  Bolmar,  6  Dutch.  644. 

In  Button  T.  Hudson  R  R  B.  Ob.,  IS  N.  T.  MS,  It  was  held  that  while  the  boidan 
was  on  the  plaintiff  to  show  his  freedom  fkom  contributory  negUgenoe,  It  la  not  pre- 
sumed, and  he  is  not  bound.  In  the  first  Instsnce,  to  show  It  by  direot  evidence ;  b«t 
where  there  Is  conflicting  eridence,  the  preponderance  must  be  with  him  to'enahls 
him  to  recover.  The  court  said :  *'  It  must  not  be  understood  that  It  was  Inenmbaat 
on  the  plaintiff.  In  thtfint  inatanee,  to  give  eridence  for  the  direct  and  special  oltfeot 
of  witsMifth*"g  the  obeervance  of  due  care  by  the  Inteetate ;  It  would  be  enough  If  tha 
proof  Introduoed  of  the  negligence  of  the  defendanta  and  the  circumstanoea  of  tha 
Injury,  prima /dste,  established  that  the  injury  was  occasioned  by  the  negligenoe  of  tte 
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defendants ;  as  such  evidence  would  exclude  the  idea  of  the  want  of  due  care  by  tha 
Ihteetato  aiding  to  the  reeult.  Ordinarily,  in  similar  actions,  where  there  has  been 
DO  fault  on  the  part  of  the  plaintiff,  It  will  sulBciently  appear  lu  showing  the  fault  of 
the  defendant,  and  that  It  was  a  cause  of  the  Injury ;  and  when  It  does  so,  no  further 
(ATldenoe  on  tiie  subject  Is  necessary.  The  fact  must  appear  in  some  way,  but  in 
what  particular  mode  is  unimportant.  The  evidence  of  It  may  be  direct  and  positive, 
or  only  circumstantial  *' 

In  Johnmm  ▼.  Hudson  R.  R.  R.  Co..  20  N.  Y.  06^  It  Is  said :  "I  am  of  the  opinion  that 
It  Is  not  a  rule  of  law  of  universal  application,  that  the  plaintiff  must  prove  affirma- 
tively that  his  own  conduct  on  the  occasion  of  the  injury  was  cautious  and  prudent. 
The  onus  prdbandi  In  thia,  as  In  most  other  cases,  depends  upon  the  position  of  the 
affair,  as  It  stands  upon  the  undisputed  facts.'*  "  The  absence  of  any  fault  on  the  part 
of  the  plaintiff  may  be  Inferred  from  circumstances.**  **  Nor  Is  It  correct  to  say,  as  a 
general  rule,  that  the  defendant  must  himself  prove,  in  order  to  establish  his  defense, 
that  the  plaintiff  was  guilty  of  negligence.  That,  as  well  as  the  absence  of  fault,  may 
be  Inferred  from  the  circumstances.  **  '* The  true  rule,  in  my  opinion,  U  this :  The  Jury 
must  eventually  be  satisfied  that  the  plaintiff  did  not,  by  any  negligence  of  his  own« 
oontrlbute  to  the  injury.  The  evidence  to  establish  this  may  consist  In  that  offered 
to  show  the  nature  or  cause  of  the  accident,  or  in  any  other  competent  proof.  To 
carry  the  case  to  the  Jury,  the  evidence  on  the  part  of  the  plaintiff  must  be  such  as,  If 
believed,  would  authorise  them  to  find  that  the  Injury  was  occasioned  solely  by  the 
negligence  of  the  defendant.  It  is  not  absolutely  essential  that  the  plaintiff  should 
give  any  affirmative  proof  touching  his  own  conduct  on  the  occasion  of  the  accident. 
The  character  of  the  defendant's  delinquency  may  be  such  as  to  prove  prima  fae(e^ 
the  whole  issue ;  or  the  case  may  be  such  as  to  make  It  necessary  for  the  plaintiff  to 
show,  by  independent  evidence,  that  he  did  not  bring  the  misfortune  upon  himself.  '* 

This  doctrine  maybe  somewhat  modified  by  Reunf^Ms  \.  N.T.  C.A  H.  R.  R.  R.  Oo., 
5B  N  T.  M8,  and  Onrdea  v.  Same,  19  A.  L.  J.  134,  in  which  It  Is  held  thnt  absence  of  neg- 
ligence will  never  be  presumed,  but  when  the  circumstances  point  Just  as  much  to 
the  negligence  of  the  deceased  as  to  Its  absence,  or  point  In  neither  direction,  the 
plaintiff  should  be  nonsuited.  The  presumption  that  every  person  will  take  care  of 
himself  cannot  take  the  place  of  proof.  In  these  cases,  however,  the  circumstances 
may  be  said  to  have  shown  negligence  on  the  part  of  the  deceased. 

The  precise  doctrine  of  Murphy  v.  Deane  was  held  In  Dyer  v.  TaUottt  18  111.  800,  and 
OdUna,  etc.,  B.  B.  Go.  v.  Fay^  Id.  666. 

In  EvdtigoQU,  etc.,  R.  R  Co.  v.  Hiatl,  17  Ind.  108,  It  was  held  that  the  complaint 
must  aver  that  the  plaintiff  was  not  In  fault.  Contra:  8moc€  v.  Mayor  of  Wetumpka^ 
ti  Ala.  (N.  8.)  112. 

In  Wisonnsin  It  was  early  held  that  the  plaintiff,'  In  order  to  make  out  a  prima  fade 
ease,  must,  in  the  first  Instance,  prove  that  his  own  negligence  did  not  contribute. 
DreMler  v.  Doote,  7  Wis.  687,  founded  on  Lane  v.  CYombie.  But  In  JfOtmulcee,  etc.,  R, 
R.  Co.  V.  Hunter^  U  Id.  100,  It  was  held  that  if  the  plaintilTs  own  evidence  raises  no 
Inference  of  negligence  on  his  part,  this  will  warrant  the  jury  In  finding  that  there 
was  none.  iCud  in  Hoyt  v.  Hudaoii^  41  Id.  106;  2S  Am.  Rep.  714,  it  was  held  that  the  bur- 
den Is  not  on  the  plaintiff  to  prove  his  freedom  from  contributory  nagUgenoe,  but  if 
the  defendant  relies  on  tho  plaintiff's  contributory  negligence.  It  Is  for  the  defendant 
to  prove  it.  This  Is  founded  on  Johnson  v.  H,  R.  R,  R,  Co.,  6  Duer,  21,  and  the  ap- 
proval of  the  doctrine  of  that  case  by  Shearman  &  Redfleld  on  Negll^enoe. 

ImpntAble  oonirlbntory  negllgenoe.—  For  a  review  of  the  authorities  on  this  sub- 
ject, see  88  Am.  Rep.  4.  We  subjoin  the  following  more  careful  review  of  the  New 
Tork  oaseac 

The  Chapman  case,  19  N.  Y.  841,  was  not  an  action  against  partlea  jointly  negligent, 
•  but  against  one  or  two  parties  whose  concurring  negligence  produced  the  disaster.   It 
was  here  held  that  a^taasenger  by  railroad  is  not  so  identified  with  the  proprietors  of 
the  train  oonveylng  him,  or  their  servants,  as  to  be  responsible  for  negligence  on  their 
I  part,  and  may  therefore  recover  against  the  proprietors  of  another  train  for  damagea 

'  for  a  ooUlslon  through  their  negiigenoe,  although  there  was  such  negligenoe  In  the 
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ttianairement  of  the  tralo  oonveylog  blm  as  would  have  defeated  ao  aotloo  bf  He 
fiwnera.  Thin  to  put  on  the  ground  **  that  the  plaintiff  had  no  oootcol,  no  management 
4ireD  no  advtooiy  power,  over  the  train  on  which  he  was  riding.  Bven  as  to  leleotton, 
'  jO  had  only  the  choice  of  going  by  that  railroad  or  by  none.^ 

In  the  OMffroue  case,  SO  N.  Y.  4SS,  It  was  held  that  a  passenger,  Inlnred  by  a  ooUtalon 
•suiting  from  the  concurrent  negligenoe  of  two  railroad  corpcmtions,  maj  maintain 
I  joint  action  aminst  both.  The  court  only  say  upon  tbto  point :  **  Had  the  ooUisioa 
let  In  motion  a  third  body,  which  In  its  movement  had  come  In  contact  with  and  prcv- 
4uoed  the  same  Injury  to  the  p^intlfl,  no  good  reason  can  be  assigned  against  their 
^int  liabllttj ;  such  a  case  is  In  principle  like  the  one  under  consideration.'*  Tbe 
main  question  was  a  different  one.  The  opinion  was  written  bf  Judge  Okat;  Judge 
Ouiio  dissented  on  the  ground  that  a  joint  action  was  not  maintainable ;  Judgm 
Obotbr  and  Stroko  dissented  on  the  other  point. 

Brown  v.  N.  T.  C.  R.  R.  0>«,  88  N.  Y.  G07,  was  the  case  of  a  paaaenger  on  a  stage 
eoach  injured  by  collision  witha  railroad  train.  The  action  was  against  tbe  railroad 
alone.  The  plaintiff  had  a  yerdiot.  The  court  say :  '*  It  to  also  claimed  to  be  an  error 
not  to  have  nonsuited  for  the  alleged  negligence  of  the  driver  of  the  stage,  and  to 
have  submitted  tbe  question  of  his  negligence  to  the  Jury.  The  court  charged  the 
Jury  that  the  negUgeuoe  of  the  driver  must  be  regarded  as  the  negligence  of  the  plala* 
tiff;  that  he  represented  her,  and  that  she  could  not  recover  In  thto  action  If  hto  neg' 
ligence  contributed  to  produce  the  Injury.  Since  the  trial  of  thto  action,  thedede- 
lons  of  thto  court,  In  Chapman  v.  The  New  Haven  R  R.  Co.,  19  N.  Y.  841;  Oilrgroiie  v. 
W.  F.  A  N.  n.  R.  R,  Co.,  90  Id.  tfS,  have  been  published.  In  the  former  of  these 
cases,  tbe  court  held  that  a  psssenger  by  railroad  Is  notso  Identifled  with  the  proprte* 
tors  of  tbe  train  conveying  him,  or  their  servants,  as  to  be  responsible  for  negligenoe 
on  their  part,  and  could  recover  for  personal  injuries  from  a  collision  through  neg- 
ligence of  the  defendant,  although  there  was  such  negligenoe  contributing  to  the  ooh 
itolon  on  the  part  of  the  train  conveying  him,  as  would  have  defeated  an  action  by  Its 
owners ;  and  In  the  latter  case.  It  was  held  that  the  Injured  passenger  could  maintain 
his  action  against  the  proprietors  of  both  on  the  ground  of  their  concurrent  negllgeoco, 
I  do  not  see  why  these  cases  do  not  dtopose  of  the  question  as  to  the  negligence  of  the 
driver  In  this  case.  The  plaintiff  was  a  paaeenger  In  a  public  stage.  She  had  no  con- 
trol of  its  management  or  direction,  and  occupied  no  relation  to  the  driver  different 
from  that  which  passengers  occupy  to  any  public  carrier  of  perMua.  In  principle 
there  Is  no  difference  whatever  between  her  relation  to  the  carrier  and  that  of  a  pa»> 
Sanger  on  strain  of  railroad  cars.  The  difference  Is  one  of  fact  merely  growing  out 
of  difference  of  the  motive  power  and  the  corresponding  necessity  for  more  stringent 
rules  and  greater  vigilance  In  the  one  case  than  In  the  other.  But  a  majority  of  the 
Judges  are  of  opinion  that  the  true  rule,  in  a  com  of  VUe  hind,  was  laid  down  at  the 
Circuit.  It  becomes  necenary,  therefore,  to  consider  the  question  in  the  same  aspect 
In  which  It  was  presented  at  the  trial."  The  court  then  proceed  with  the  examination 
and  affirm  the  judgment.  It  will  thus  be  perceived  the  question  under  our  considera- 
tion was  not  under  review  In  the  Brown  case,  and  what  was  said  about  It  pro  and  am 
was  oiiiUr.  Two  judges  dissented.  It  Is  evident  than  an  effort  was  made  to  Intimata 
a  different  rule  of  liability  in  cases  of  stage  coaches  and  those  of  railways.  The  worda 
**ln  a  esse  of  this  kind  "  are  Italicised  In  the  opinion,  and  Indicate  thto  distinotton: 
but  the  court  made  no  attempt  to  dtoturb  the  doctrine  of  the  Chapman  and  Oolegnm 


The  doctrine  of  the  CTuspman  case  was  re  affirmed  In  Webtier'v.  The  BudmnBlmrRaU-' 
road  Compnay,  38  N.  Y.  200.  This  case  Involved  only  the  question  of  imputable  ner* 
Hgence,  and  not  that  of  Joint  recovery.  The  court  say:  **  In  Ghapnian  v.  The  New 
Baven  R.  R.  O).,  19  Id.  841,  and  In  C^fUtjjrove  v.  TJie  Hartem  AN  H.  R.  R.  Ob.,  Mid. 
88e,  the  question  now  before  us  wss  dtotinctiy  prssented,  and  each  case  was  decided  In 
favor  of  the  plaintiff.  In  the  case  of  Bmwn  v.  iV.  F.  C  R.  R.  Cb  ,  Sid.  U7,  thn 
question  was  somewhat  discussed,  but  It  did  not  eztot  In  the  case.  There,  tbe  Judge 
at  the  Circuit  had  charged,  that  the  plaintiff  was  respcmslble  for  the  negllgeooe  of  the 
driver  of  the  stage  In  which  she  was  ridlns,  and  the  Jury  had  found  that  there  waa 
no  negligence  on  the  part  of  the  driver.    The  question  of  imputed  negllgaaoe  oonld 
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not,  therefore,  have  been  decided  in  that  case."  The  court  then  review  and  dlsttn- 
galBh  the  sta^e  coach  case  of  Thoroaottd  ▼.  Bruan^  8  C.  B.  115,  cited  In  the  Chapmcm 
oaea*  on  the  icrouod  that  there  wai  evidence  of  the  plalntllTs  own  negligence,  and 
My,  "  this  easels  no  authority  for  the  decision  of  a  case  like  the  present."  This 
opinion  was  unanimous. 

In  the  same  year,  1888,  before  the  promulgation  of  the  opinion  in  the  Webtter  case,  the 
ease  of  Ifoonev  ▼.  Hudrnn  BiverRiXbntad  Company  tbHoht,  648,a  collision  between  a  horse 
ear  and  a  steam  train  was  decided  by  the  New  York  Olty  Superior  Court,  holding  the 
doetrine  of  Imputable  negligence,  and  that  the  Brown  case  had  oyemiled  the  Chapmcoh 
and  OMgmvt  cases.  On  the  principle  Involyed  the  court  say :  **  The  degree  of  control 
exercisable  by  the  party  Injured  over  the  vehicle  in  which  he  Is  transported  cannot  well 
be  measured  or  apportioned.  If  he  drives,  hlmself,and  Is  guilty  of  negligence, he  clearly 
oould  not  recover.  If  he  was  driven  by  a  hired  servant  of  his  own,  there  would  be  no 
more  ground  for  a  recovery,  or  even  If  In  a  vehicle  driven  by  a  servant  of  another^ 
of  which  he  had  hired  the  use ;  and  so  we  may  proceed  to  public  stages  and  railway 
ean.drawn  by  horses  or  propelled  by  steam.  Where  can  the  line  be  drawn  ?*'  The  court 
also  allude  to  the  apparent  distinction  made  In  the  Bnwn  case  between  vehicles 
drawn  by  horses  and  those  propelled  by  steam,  and  Indicated  by  the  words  **  In  a  case 
of  this  kind,**  and  say,  **  that  was  also  the  case  In  thla  action,  and  she  comes  wtthio 
the  reason  given  In  Olopmoit  v.  N.  H.  R.IL  0b.,  tibt  wap.,  that  she  had  other  mi 
of  travelilng  on  the  T#nth  avenue  besides  that  adopted  by  lier.*' 
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(43  Wis.  886.) 

Animal — UabilUyof<non&rfor  act  dftrupaaaing, 

A  dog,  while  treapaMiog  on  the  plaintiff's  land,  killed  his  cow.  HM^  that  the 
owner  of  the  dog  was  liable  for  the  damage,  although  he  had  no  previoiie 
knowledge  of  the  dog's  vicioas  propensity.    {See  note,  p.  609.) 

ACTION  for  damages  for  the  killing  of  plaintifTs  cow  by  defend- 
ant's dog.    The  opinion  states  the  case.    Plaintiff  had  judg- 
ment, and  defendant  appealed. 

M.  M.  A  Z>.  Webster,  for  appellant  The  conrt  erred  in  holding 
that  defendant  was  liable  without  proof  that  he  had  knowledge  of 
any  vicions  propensities  of  his  dog.  Dearth  y.  Baker,  22  Wis.  73; 
Kertsehacke  y.  Ludwig,  28  id.  430;  Slinger  y.  Hennmnany  38  id.  504; 
Mason  y.  Keding,  12  Mod.  336  :  Brown  y.  Giles,  1  C.  ft  P.  118  ; 
Read  v.  Edwards,  34  L.  J.  C.  P.  32;  8.  a,  17  C.  B.  (N.  S.)  246 ; 
Woolfy.  Chalker,  31  Conn.  121 ;  1  Addison  on  Torts,  30,  231,  354» 
829,  and  cases  cited  in  the  notes. 

ITunnas  S  Fuller,  for  respondent . 

Oou^J.    [Onutbng  minor  questions.]  IIL  The  general  chaig» 
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of  the  juij  was  very  favorable  to  the  defendant^  and  no  exoeption 
was  taken  to  it.  But  exceptions  were  taken  to  the  foUowinguiBtnie- 
tions  given  at  the  request  of  the  plaintiff : 

^'  1st  In  this  case  the  complaint  is  for  a  trespass  in  wiongfally 
breaking  and  entering  the  plaintiff's  close  by  the  defend^f  s  dog. 
The  killing  of  plaintiff's  cow  by  defendant's  dog  while  thus  in  the 
})laintiff's  close  is  alleged  in  aggravation  of  the  trespass.  The 
owner  of  the  dog  is  not  in  general  liable  for  an  injury  oonunitted 
by  such  animals,  unless  it  be  alleged  and  shown  that  such  owner 
had  notice  of  the  vicious  propensity  of  the  dog.  Notwithstanding 
this  general  rule,  however,  if  it  is  shown  that  such  dog  is  unlaw- 
fully in  the  cli^so  of  another,  and  commits  the  mischief  complained 
of  there  and  while  so  unlawfully  in  such  close,  the  owner  is  liable 
without  alleging  or  proving  that  he  had  previous  notice  of  the 
vicious  propensities  of  the  animal. 

''2d.  So, in  this  case,  if  you  find  from  the  evidence  that,  without 
any  fault  on  the  part  of  the  plaintiff  in  enticing  the  dog  there,  the 
defendant's  dog  unlawfully  and  wrongfully  broke  and  entered  the 
plaintiff's  close,  and  while  thus  in  said  close,  killed  plaintiff's  oow, 
or  there  bit  or  injured  plaintiff's  cow  so  that  the  cow  afterward 
died  from  the  effects  of  suoh  injuries,  you  will  find  for  the  {daintiff, 
and  assess  his  damages  at  such  sum  as  the  evidence  shows  to  be  the 
value  of  the  cow." 

The  complaint  states  in  substance,  that  the  defendant  wrong- 
fully kept  and  owned  the  dog  accustomed  to  chase,  bite,  worry  and 
kill  cows  and  other  domestic  animals;  alleges  a  sdefUer,  and  that 
said  dog,  on,  etc.,  at,  etc.,  '*  wrongfully  and  forcibly  broke  and 
entered  the  close  of  the  plaintiff  there  situated,  and  did  then  and 
there,  in  said  close,  wrongfully  hunt,  chase,  bite,  worry,  mangle 
and  kill  a  certain  cow  of  the  plaintiff,  of  the  value,"  etc.  It  will 
be  noticed  that,  while  there  is  an  allegation  of  the  vicious  propen- 
sities of  the  dog  and  the  defendant's  knowledge  thereof,  still  there 
is  the  further  averment  that  the  dog  broke  into  the  plaintiff's  close 
and  committed  the  injury  complained  of.  Now  if  the  allegation 
as  to  breaking  the  close  and  killing  the  oow  there  was  proven,  could 
not  the  plaintiff  recover,  though  he  did  not  show  that  the  defend- 
ant knew  the  dog  was  accustomed  to  bite  and  kill  domestic  atiimalsP 
It  seems  to  us,  under  the  authorities,  that  there  oould  be  a  recovery 
in  such  a  case.  See  Beekwith  v.  Shordike^  4  Burr.  3098;  Angu9  t. 
SMm,  6  N.  J.  Law,  81o;  Dolpk  v.  i^fcrm,  7  W.ft  a  367;  I^t. 
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Van  Leuven,  4  Demo,  127;  8.  c,  in  Court  of  Appeak,  1  N.  Y, 
615;  Decker  v.  Qammony  44  Me.  322,  and  aathoritieB  referred  to  in 
theopinion&  The  ground  of  liability  rests  upon  the  breach  of  the 
dose,  and  the  killing  of  the  cow  is  alleged  by  way  of  aggrayation 
of  damages.  The  dog  being  a  trespasser  in  the  place  where  the 
injury  was  committed,  the  defendant  was  bound  to  make  full  com<- 
pensation  for  the  whole  injury  which  he  did,  whether  he  had  pre- 
yious  knowledge  of  the  vicious  propensity  of  the  dog  or  not.  This 
is  the  doctrine  laid  down  or  recognized  in  the  above  authorities. 
The  facty  that  knowledge  on  his  part  was  alleged  in  the  first  part  of 
the  complaint,  did  not  vitiate  the  allegation  as  to  the  trespass  quare 
clafMUfn,  or  impose  upon  the  plaintiff  the  burden  of  proving  a 
scienter.  Utile  per  inutile  non  mtiatur,  is  a  maxim  which  may  be 
applied  to  the  complaint.  So  that,  while  the  plaintiff  alleged  more 
than*  was  necessary  to  state  a  cause  of  action,  yet  thi^  does  not 
prevent  him  from  recovering  upon  the  cause  of  action  which  he 
actually  established  by  his  proof.  He  was  not  bound  to  prove  the 
complaint  to  the  extent  alleged. 

There  was  no  error  in  giving  the  above  instructions  or  in  refusing 
to  grant  a  new  trial  under  the  circumstances.  The  judgment  of 
the  Circuit  Court  must  be  affirmed. 

Nan  BT  nn  RBPcnmnu^In  a  dinenting  optnion  Rtih,  0.  J. ,  nid :  '*Thefe  te  a  di»- 
tinotloii  in  the  books.  In  rMponsltaility  for  anlmalii  /era  natmrm  and  for  airimiiJa  manauetm 
natura.  GeneraDj,  I  think,  the  UaMlity  of  the  owner  for  injories  caused  by  an  animal 
escaping  without  his  fault  is  limited  by  the  natural  habits  of  the  animal.  The  rule  is 
perhaps  different  when  an. animal  escapes  by  the  culpable  nef^igence  of  the  owner. 

**  When  an  animal  mansu^tCB  naturxB  becomes  miflchicTous  or  destructiTe  outside  of 
Its  nature,  it  is  held  as  fercB  nattuw.  But  the  like  liability  of  the  owner  for  It  attaobes 
only  upon  notice  of  Its  Tlce.    Lyhe  v.  Van  Leuoen,  4  Den.  1S7. 

**  *There  is  a  difference  between  beasts  that  are  ferw  noturrs,  as  Uons  and  tigers, 
willch  a  man  must  always  keep  chained  up  at  his  peril,  and  beasts  that  are  manaueUB 
vatutrcB,  and  break  throo^  the  ordinaiy  tameness  of  their  nature,  sncii  as  ozen  and 
horses.  In  the  latter  case,  an  action  Ues  only  if  the  owner  has  had  notice  of  the  mis- 
flhievous  nature  of  the  beast.  In  the  former  case  an  action  Ues  without  such  -notioe.* 
Addison  on  Torts.  191. 

**  All  the  cases  treat  the  dog,  against  the  authority  of  Dr.  Watts,  as  mannuta  naturm 
witfl  he  becomes  Tidous  to  his  owner's  knowledge.  As  an  Bufi^Ush  Judge  Is  reported  to 
^ve  lately  said,  the  law  allows  a  dog  his  first  bite.    17  Alb.  L.  J.  IW. 

**  Properly  in  a  dog  is  of  a  peculiar  character.  *  A  man  is  not,  by  the  common  law,  coo- 
lidered  to  hare  the  same  valuable  property  In  a  dog  as  in  cattle  and  sheep;  and  It  has 
been  held  that  tf  a  man*S  dog  goes  Into  his  neighbor's  garden,  and  spoils  and  injures  his 
crops,  BO  actkm  will  He,  unless  the  dog  Is  of  a  peculiariy  mischierous  disposition,  so  as  to 
be  unlit  to  beat  laige,  and  this  is  known  to  the  master.'  Addison  on  Torts,  367.  It  would 
thus  seem  that  the  common  law  Tests  in  a  reputable  dog  the  rlg^t  of  going  and  coming 
where  he  Usteth,  wtthout  charging  his  master  for  trespass. 

**Tlils  Tiew  of  a  dog's  Uosnse  appears  to  be  quite  old.  *There  Is  a  great  differanoe 
bstwestt  horses  and  ozen,  In  whldh  a  man  has  avaluable  property,  and  which  are  net  se 
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familiar  to  mankind^  and  dogs ;  the  former  the  owner  ought  to  oonilne,  and  take  aD 
■onable  cantkm  that  they  do  no  mischief,  otherwise  an  action  wfD  lie  against  Urn :  but 
otherwiae  of  dogs,  before  he  has  nc»tioe  of  some  miachievoiu  quality.  Bat  in  the  former 
ease,  if  the  owner  pats  a  honeor  an  oz  to  grass  tn  his  Held,  which  Is  adjoining  to  the  high- 
way, and  the  horse  or  the  oz  breaks  the  hedge,  and  runs  into  the  highway,  and  kicks  or  gores 
aome  passenger,  an  action  wHl  not  lie  against  the  owner ;  otherwise,  if  he  had  notice  that 
they  had  done  such  a  thing  before.  Now,  for  any  thing  that  appears  to  the  oontraiy,  the 
owner  might  not  have  had  this  dog  but  one  day  or  two  before,  and  did  not  know  of  this 
lleroe  nature :  and  then  the  dog;  because  the  door  was  left  open,  ran  out  and  bit  the  plain- 
tiff ;  it  will  be  yery  hard  to  subject  this  defendant,  the  owner,  to  an  action  for  it.  Other- 
wise, if  the  defendant  had  known  before  that  this  dog  was  of  sndi  a  fierce  nature,  for  he 
ought  to  htkre  kept  him  In  at  his  peril.'  Hour,  C  J.,  and  Tuaapoti,  J.,  in  Maaon  v.  KteUna, 
1  Ld.  Raym.  606.  *The  law  does  not  oblige  the  owner  to  keep  the  dog  in  his  house ;  for  if 
the  dog  break  a  neighbor's  dose,  the  owner  wHl  not  be  subject  to  an  action  for  it.*  Hour, 
C.  J.,  tn  the  same  case. 

"^DearthY.  Baker^  29  Wis.  78;  Kert»eh€uke t.  ImOwIO',  W id.  MO,  and  SHnger  ▼.  ffsmie- 
man^  88  id.  601,  do  not  indeed  sanction  this  view  to  its  ftiU  length,  but  are  quite  in  accord 
with  it  as  far  as  they  go.  And  JUdOms  ▼.  Dodge,  OA  Wis.  800;  8.  c,  80  Am.  Rap>6,is  not 
in  conflict  with  it.  The  latter  case  tuned  altogether  upon  the  defendant's  knowieidige  of 
the  ferocious  disposition  of  his  dog.  1  took  no  part  in  that  osse,  having  been  abaent.  But 
I  heard  the  opinion  read  before  it  was  filed,  and  expressed  doubts  of  its  correctness.  I  waa 
inclined  to  think  that  the  plaintiff  there  was  guilty  of  contributoiy  negtfgenee ;  indeed 
that,  as  between  him  and  the  dog,  he  was  the  treqjMsser.  In  that  osse,  as  In  this,  I 
disposed  to  lean  in  favor  of  the  dog. 

**  I  am  of  course  not  unaware  that  many  cases  take  adifferent  view;  and  that  there 
at  common  law  some  subtlety  and  conflict  of  decision  on  the  question,  whether  and 
the  remedy  was  in  case  or  In  trespass.  Indeed,  there  may  be  almost  as  much  difllonliy  to 
finding  a  fixed  rule  in  canine  law  as  in  canine  Latin.  But  without  further  opportunity  off 
InTesUgation,  I  prefer  my  view  to  thaX  followed  in  the  opinioa  of  the  courts 

"The  complaint  in  this  case  was  in  trespass  (ptare  tknmun  frtQlL  NegUgenoe  off  the 
appellant  was  not  averred.  But  the  vicious  nature  of  the  dog  and  the  seteRfcr  weva 
averred.  And  on  the  authority  of  Dearih  v.  Baker,  as  well  as  on  principle,  I  indiae  to 
the  opinion  that  these  were  WMumtial  avermenta ;  that  the  general  charge  of  the  learned 
judge  of  the  court  below  correctly  stated  the  law ;  and  that  hia  first  instniotinn  given  on 
the  respondent's  request  was  erroneous. 

"As  already  seen,  the  law  in  relation  to  dogs  Is,  la  aome  respects,  dlsCiagvishable  tto^ 
that  in  relation  to  other  domestic  animals  This  distinction  Is  not  recognlaed  la  tha 
opinion  of  the  court  in  this  case  ;  and  the  rule  off  the  owner's  fail  responsibility  for  all 
Injuries  by  trespassinff  animals,  whether  within  or  without  their  natural  hablta.  Is  no* 
apparently  limited  to  any  class  of  animals.  The  opinion  does  not  notloe  the  distlnctioa 
between  animals /eixs  notuixe  and  animals  mansuetca  naturm ;  between  domestic  anlmala 
with  vicious  habits,  and  domestic  animals  without  vicious  hablta.  It  appeaia  to  hold 
persons  as  liable  for  all  actual  damages  by  aoddental  trespass  of  thetr  anhnalB.  as  for  Uka 
personal  trespass.  I  am  afraid  that  this  Is  not  quite  In  aooord  with  aome  judgments  off 
this  court,  and  may  prove  troublesome.  For  Instance,  sndi  a  rule  has  never  bees 
recognlaed  in  cases  arising  from  trespass  of  animals  on  railroads.  Doubtless  the  owner  off 
a  horse  or  an  ox  trespasstaigon  a  railroad,  without  fault  off  the  company,  would  be  Uahla 
to  it  for  graas,  beside  the  track,  eaten  or  trodden  down  by  the  animal ;  for  theae  Injurisa 
would  be  within  its  nature.  But  if  a  domestic  animal,  oontraiy  to  tts  nature^  diould 
attack  a  railroad  train  and  wreck  it,  the  ownerli  liability  would  be  a  veiy  grava( 
If  sudiaoase  should  vttm,  tha ladgmsnt to f hii nsae m%hl  tooohtolli 
Alb.  L.  J.  1 
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Lauxb  t.  Bakdow. 
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Marrttd  mmnm ^JfaWftly  ffr  kaum  erected  tmkerUmd  if  mKiwIwM  Afr 

In  the  absence  of  n  oontimet  or  f  rand  on  her  part,  a  married  woman  ia  not  Ui^ 
ble  to  pay  for  the  erection  of  a  hooae  bnilt  on  her  land,  ander  a  contract  with 
her  huaband  In  his  own  name  and  not  as  her  agent,  although  the  erection 
progressed  with  her  knowledge,  consent,  and  approbation,  and  after  com* 
pletion  she  resided  in  the  house  with  her  husband  and  claimed  it  as  a  home* 
stead.* 

AOTION  against  husband  and  wife  to  enforce  a  mechanics'  lien 
for  labor  and  materials  in  the  erection  of  a  dwelling-house. 
The  complaint  alleged  a  written  contract  between  the  plain tifb  and 
the  defendant  husband  for  the  erection  of  the  dwelling-house,  and 
that  the  legal  title  to  the  land  upon  which  the  building  is  situated 
18  in  the  defendant  wife,  Anstine  Bandow,  who  is  living  with  her 
husband  in  said  house,  and  occupying  and  claiming  the  same  as  a 
homestead  ;  and  that  the  contract  was  entered  into,  and  the  house 
oonstructed,  "  with  the  full  knowledge,  consent  and  approbation  of 
said  Anstine  Bandow,  and  said  building  progressed  under  her  daily 
view  and  inspection/'  Judgment  against  the  defendant  husband 
for  the  unpaid  balance  due  the  plaintiffs  on  the  contract,  with  a 
further  adjudication  that  plaintiffs  had  a  lien  for  such  balance  upon 
all  the  right,  title  and  interest  which  defendants  or  either  of  them 
had  in  the  dwelling-house  and  lot  described  in  the  complaint  when 
the  petition  for  a  lien  was  filed,  or  which  they  had  since  acquired. 
From  so  much  of  the  judgment  as  established  a  lien  upon  her  inter- 
est in  the  real  estate  affected  by  it,  the  defendant,  Anstine  Bandow, 
appealed. 

Jon$8  S  Sanborn,  for  appellant 

H.  W.  Lee,  for  respondent  The  aTorments  of  the  complaint  are 
snffloient  to  show  an  implied  contract  on  the  part  of  the  appellant 
WkeO^r  t.  HaJi,  41  Wis.  447  ;  Rice  y.  HaU,  id.  453. 

*  SeeflfciMri  ▼.  flimiiiomi  Ofilei  p.STL 
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Lyon,  J.  The  record  contains  no  bill  of  exceptions,  and  it  must 
be  presumed,  in  support  of  the  judgment,  that  all  the  material  alle- 
gations of  the  complaint  were  proved  on  the  triaL  But  the  pre- 
sumption goes  no  farther.  FarrM  v.  DreeSj  41  Wis.  186.  If  the 
complaint  fails  to  state  facte  showing  that  the  lien  should  be  en- 
forced against  the  appellant,  the  judgment,  so  far  as  it  affects  her, 
cttnnot  be  upheld.  The  question  to  be  determined  is,  therefore,  do 
the  facts  stated  in  the  complaint  show  that  the  plain tifb  are  entitled 
to  a  lien  on  the  appellanf:^  interest  in  the  dwelling-house  and  the 
lot  upon  which  it  was  erected  ? 

.  An  action  to  enforce  a  lien  can  only  be  brought  against  the 
debtor,  his  executors  or  administrators  (B.  S.,  ch.  153,  §  8);  ex- 
cept that  a  purchaser  or  incumbrancer  of  the  property  affected  by 
the  lien,  who  became  such  after  the  building  was  commenced,  is  a 
proper  jxarty  to  the  action.  McCoy  v.  Quieky  30  Wis.  521  ;  Rice  y. 
Hallf  41  id.  453.  The  exception  is  not  applicable  to  this  case,  for 
the  reason  that  there  is  no  averment  in  the  complaint  that  the  ap- 
pellant's tiUe  accrued  after  the  plaintifb  commenced  the  erection 
of  the  building  in  question. 

It  is  manifest,  therefore,  that  the  appellant's  interest  in  the 
property  is  not  subject  to  the  lien  claimed,  unless  she  is  the  debtor 
of  the  plaintiffs  on  account  of  the  erection  of  the  building ;  and  the 
precise  question  is,  does  the  complaint  show  that  she  is  their  debtor 
in  that  behalf  ?  Clearly  it  does  not  show  her  to  be  such  debtor 
unless  it  shows  that  her  husband  acted  as  her  agent  in  making  the 
contract,  or  that  she  has  done  acts  from  which  the  law  will  imply 
a  promise  on  her  part  to  pay  the  plaintiffs  for  their  labor  and  ma- 
terials. 

The  contract  purports  on  its  face  to  have  been  made  by  and  be- 
tween the  plaintiffs  and  the  defendant  husband.  The  wife  is  not 
named  therein,  and  there  is  no  express  averment  that  her  huaband 
acted  as  her  agent  in  making  it,  or  that  she  promised  to  pay  the 
plaintiffs  for  erecting  the  house.  If  any  liability  on  her  part  is 
stated  therein,  it  must  be  found  in  the  averment  that  the  contract 
was  made  and  the  building  erected  '^  with  the  full  knowledge,  con- 
sent and  approbation  of  the  said  Austine  Bandow,  and  said  build- 
ing progressed  under  her  daily  view  and  inspection.^ 
'  The  case  of  Wheeler  v.  ffM^  41  Wis.  447,  is  relied  upon  as  au- 
thority that  the  above  averment  shows  the  liability  of  the  defend- 
ant wife  to  the  plaintiffs.    The  question  there,  as  in  this  case,  was 
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upon  the  snfficienoy  of  the  complaint.  There  were  two  defendants, 
brother  and  sister^  and  the  latter  was  the  owner  of  the  premises 
affected  by  the  action.  We  sustained  the  complaint  against  the 
sister  becanse  it  contained  an  allegation  (wanting  in  this  case)  that 
the  work  was  done  for  both  defendants,  and  hence,  that  the  sister 
was  personally  liable  therefor.  True,  it  was  alleged  in  the  com- 
plaint that  the  work  was  done  at  the  special  instance  and  request  of 
the  brother;  but  the  judgment  went  upon  the  ground  that  it  suflS- 
ciently  appeared  m  the  complaint  that  he  acted  as  the  agent  of  the 
sister,  as  well  as  in  his  own  behalf,  in  procuring  the  work  to  be  done. 
This  is  not  as  clearly  stated  in  the  opinion  as  it  should  have  been. 

It  is  also  said  in  that  case,  arguendo^  that  the  sister  would  have 
been  personally  liable  to  the  plaintiff  for  his  work,  even  though 
the  brother  had  employed  him  without  her  authority  or  request, 
^  on  the  principle  that  if  one  accepts,  or  knowingly  avails  himself  for 
the  benefit  of  seryices  done/or  htm  without  his  authority  or  request, 
he  shall  be  held  to  pay  for  them.''  The  complaint  showed  that  the 
work  was  done  far  the  sister,  as  well  as  for  the  brother,  which 
seems  to  make  that  ease  a  proper  one  for  the  application  of  the 
principle.  But  as  already  observed,  the  judgment  went  upon  the 
agency  of  the  brother,  and  not  upon  the  implied  promise  of  the 
sister  to  pay  for  the  work. 

In  the  present  case,  there  is  no  averment  in  the  complaint  that 
the  work  was  performed  and  the  materials  furnished  by  the  plain- 
tiffs for  the  appellant,  or  that  she  did  any  act  in  respect  to  the 
erection  of  the  house  which  she  would  not  ordinarily  have  done 
had  the  property  belonged  to  her  husband.  Neither  is  she  charged 
with  any  fraud  or  collusion.  The  mere  fact  that  she  owned  the 
land  on  which  the  house  was  erected  is  not  sufficient  to  charge 
her  or  her  estate  with  the  cost  of  the  house.  There  seems  there- 
fore to  be  no  foundation  for  saying  tiiat  the  house  was  built  for 
her  ;  and  the  case  is  not  within  the  principle  stated  in  Wheeler  v. 
Hatt. 

Our  conclusion  on  this  branch  of  the  case  is,  that  the  averment 
in  the  complaint  that  the  appellant  kne.w  of  the  contract  between 
her  husband  and  the  plaintiffs,  and  consented  to  and  approved  it, 
and  that  the  same  was  performed  by  the  plaintiffs,  with  like  con- 
sent and  approval,  ''under  her  daily  view  and  inspection/'  is 
entirely  insufficient  to  raise  an  implied  promise  on  her  part  to  pay 
for  the  house,  or  to  show  that  her  husband  really  made  the  contract 
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in  her  behalf  as  her  agent  Bliss  v.  Fatten,  5  B.  I.  376  ;  Bario^s 
Appeal,  55  Penn.  St  386 ;  Fetter  y.  Wilson,  12  B.  Monr.  90 ;  Hughes 
V.  Felers,  1  Cold.  66 ;  Janes  v.  Walker,  68  N.  Y.  612  ;  Eneeland  on 
Mechanics'  liens^  §  33.  Although  the  above  cases  were  decided 
upon  statutes  differing  somewhat  from  oors,  yet  they  contain  gen- 
eral doctnne  which  goes  to  support  the  views  above  expressed. 

[Omitting  a  statutory  consideration.] 

It  follows  from  the  foregoing  views,  that  the  complaint  does  not 
support  the  judgment  against  the  appellant  The  portion  of  the 
judgment  appealed  from  must,  therefore,  be  reversed,  and  the  cause 
must  be  remanded  for  further  proceedings  according  to  law. 

Ryan,  G.  J.  The  provision  for  mechanics'  liens  appears  to 
work  an  innovation  upon  the  statute  of  frauds,  by  giving  an  inter* 
est  in  realty  by  parol  contract  Perhaps,  too,  it  operates  to  give 
the  lien  upon  such  a  contract  made  by  an  agent  upon  parol  author* 
ity.  If  this  be  so,  such  power  of  such  an  agent  is  a  dangerous 
deviation  from  the  policy  of  the  statute  of  frauds,  and  should  be 
jealously  watched.  Parol  agency  to  charge  a  principal's  realty 
ought  to  be  express,  and  dearly  established.  It  seems  to  me  that 
it  would  be  unsafe  to  charge  the  realty  of  one  upon  implied  agency 
of  another. 

Late  cases  carry  the  doctrine  of  agency  of  husband  and  wife 
for  each  other  quite  as  far  as  it  is  safe  to  ga  It  certainly  ought 
not  to  be  extended.  I  should  be  very  reluctant  to  charge  the  wife's 
realty  for  the  husband's  acts  as  her  agent,  upon  parol  authority, 
express  or  implied. 

Generally  when  an  agent  makes  a  contract  in  his  own  name,  his 
principal  may  be  held  upon  it,  upon  parol  proof  that  the  contract 
was  made  for  the  principal  Wesion  v.  McMillan,  42  Wis.  567. 
I  think  it  would  be  dangerous  to  apply  this  rule  to  the  husband's 
contract  in  his  own  name,  to  charge  the  separate  estate  of  the  wife, 
as  his  principal. 

Be  this  as  it  may,  the  rule  is  limited  by  the  relation  of  princi* 
pal  and  agent.  In  other  cases,  the  general  rule  excludes  implied 
contracts  where  express  contracts  appear.  There  appear  to  bo 
cases  in  which  the  law  implies  contracts  not  really  presumed  to 
have  been  actually  made.  These  commonly  go  upon  existing  legal 
obligations,  as  implied  promises  to  pay  foreign  judgments.  Bat 
generally  the  law  does  not  make  contracts  for  parties  but  only 
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enforces  contracts  which  they  make  for  themseWes.  Lord  Hols 
said  **  that  the  notion  of  promises  in  law  was  a  metaphysical  notion, 
for  the  law  makes  no  promise,  bat  where  there  is  a  promise  of  the 
party/*  Starke  v.  Uheenetnan,  1  Ld.  Baym.  538.  Mr.  Chitty  appears  to 
adopt  this  view,  and  adds  that,  ''perhaps,  after  all,  the  chief  dis- 
tinction between  an  express  and  an  implied  contract  is  in  the  mode 
of  substantiating  if  1  Ghitty's  Gont  79.  The  law,  for  instance, 
generally  implies,  without  positive  proof,  that  one  has  promised  to 
pay  for  services  which  he  accepts,  or  for  goods  which  he  receives, 
quantum  valebant^  according  to  general  usage.  But  the  law  will 
imply  such  a  promise,  only  upon  a  reasonable  presumption  of  fact 
that  it  was  verbally  or  tacitly  made.  When  the  service  appears  to 
have  been  gratuitous,  or  the  goods  a  gift,  the  law  will  not  imply 
a  promise  to  pay  for  them,  because  there  is  no  reasonable  presump- 
tion that  a  promise  was  made.  So  if  it  appear  that  the  service 
was  rendered,  or  the  goods  delivered,  upon  the  express  promise  of 
another  to  pay  for  them,  the  law  will  not  generally  imply  such  a 
promise  by  him  who  receives  them.  ''  Promises  in  law  exist  only 
in  the  absence  of  express  promises.''  1  Ohitty,  89.  ''  Where  there  is 
an  express  promise,  the  law  does  not  raise  an  implied  one  in  refer- 
ence to  the  same  matter  ;  for  expressum  facit  cessare  taciturn."  3 
Stephen's  Com.  112.  *'  The  law  will  not  imply  a  promise  where 
there  was  an  express  promise."  Parsons,  G.  J.,  in  Wliiting  v.  SnU 
livan,  7  Mass.  107. 

It  is  said  in  Wheeler  v.  Hall,  41  Wis.  447,  that  ''  if  one  accepts, 
or  knowingly  avails  himself  of,  services  done  for  him  without  his 
authority  or  request,  he  should  be  held  to  pay  for  them."  This  is, 
perhaps,  not  inaccurate  in  itself;  but  it  is  applied  to  the  case  of 
one  benefitted  by  services  rendered  upon  the  express  contract  of  an- 
other. *^  Lucy  would  have  been  liable  personally  to  the  plaintiff 
for  his  work,  even  though  James  had  employed  the  plaintiff  with- 
out her  knowledge."  This  proposition,  of  the  liability  of  one  for 
work  done  upon  the  express  contract  of  another,  appears  to  be  an 
unfortunate  misconception  of  the  text  of  Mr.  Chitty,  cited  to  sup- 
port it,  and  dangerous  doctrine  in  itself.  There  were  other  grounds 
to  support  the  judgment  in  Wheeler  v.  Hall  But  it  seems  to  me 
very  unfortunate  that  the  opinion  appears  to  hold,  that  if  the  work 
were  done  upon  the  express  contract  of  the  brother,  as  principal, 
not  as  the  sister's  agent,  his  contract  would  bind  her  personally, 
and  charge  her  realty  for  his  personal  debt,  because  she  was  bene- 
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'fitted  by  it  One  may  well  build  upon  the  land  of  another,  to  dia- 
charge  a  debt,  or  volnntarily,  by  way  of  gift,  or  for  some  advantage 
vof  his  own,  or  by  mistake  of  title.  Bat  in  either  case,  when  this  is 
.done  by  express  contract,  to  which  the  owner  of  the  land  is  not  |k 
-party,  neither  he  nor  his  land  will  be  charged  by  the  contract, 
^though  he  derive  benefit  from  it  Davis  t.  School  Dutrid,  24  Me. 
349  ;  Wells  y.  Banister,  4  Mass.  614.  One  may  well  gain  by  the 
^contract  of  another,  to  which  he  is  not  a  part^ ;  bat  the  law  will 
not  imply  his  promise  to  pay  for  this  gain  which  comes  incident- 
odly  to  him. 

'  By  the  Court.  —  Judgment  reversed,  and  cause  remanded  for 
farther  proceedings  according  to  law. 


Kbllst  ▼.  OiTT  OF  Madibov. 

(48  wis.  68B  ) 

iSfarttrtory  eomtrueUon  —  **  eiaim  er  demmiM* 

A  provisioii  in  a  mnnioipftl  charter  that  no  action  ahall  be  maintalDed  agalasi 
■    the  dty  "  open  any  cbdm  or  demand,"  ontil  it  shall  first  have  beea  ppe> 

sented  to  the  common  coondl  for  allowance,  does  not  indiide  aotfoon  for 

penonal  torts.* 

ACTION  for  an  injury  from  a  defective  highway.    The  opinion 
states  the  facts.    Defendant  had  judgment  on  demurer,  and 
plaintiffs  appealed. 

Welch  S  Bothin,  for  appellant. 

Smith  A  Lamb,  for  respondent. 

GoLBy  J.  This  action  is  brought  to  recover  damages  for  a  peiw 
sonal  injury  alleged  to  have  been  sustained  by  the  female  plaintiff 
in  consequence  of  falling  into  a  ditch,  or  excavation,  which  had 
been  cut  across  and  through  one  of  the  public  streets  and  sidewaUcB 
of  the  city ;  and  which  ditch,  it  is  alleged,  was  left  open  by  the 


•In  MbQa^  ▼.  CUy  of  Cohoet,  74  N.  T.  887,  It  was  held  that  a  UinllattOB,  la  aeltr 
ohaitar,  for  the  oommenoement  of  actions  '*  on  a  conlnoi,  obOprtlon,  or  Mabllltj; 
express  or  imptted,"  doea  not  apply  to  aottoos  for  tort.** 
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defendant  without  any  guard  or  protection  to  prevent  injuiy  to 
persons  passing  along  the  street  and  sidewalk.  The  complaint  was 
demurred  to  on  various  grounds,  and  the  demurrer  sustained.  The 
learned  counsel  for  the  defendant,  in  support  of  the  order  appeal^ 
from,  rested  his  argument  in  this  court  on  one  point  He  insisted 
that,  under  the  provisions  of  law  and  of  the  ciiy  charter,  no  action 
can  be  maintained  in  the  Circuit  Gourt  against  the  city  for  the 
injury  complained  of,  except  by  appeal  from  the  decision  of  the 
common  council  disallowing  the  claim.  The  complaint  shows  that 
the  plaintiflb  made  a  demand  of  the  common  council  for  compensa- 
tion for  the  injury,  which  claim  was  rejected.  It  is  conceded  that 
no  appeal  was  taken  from  the  decision  of  the  common  council;  and 
the  sole  question  in  the  case  is,  had  the  Circuit  Court  jurisdiction 
of  the  action  P  The  provisions  of  the  city  charter,  upon  which 
defendant's  counsel  relies,  are  the  following  : 

^  Sea  24.  No  action  shall  be  maintained  by  any  person  against 
the  city  of  Madison  upon  aiiy  claim  or  demand  until  such  person 
shall  first  have  presented  his  claim  or  demand  to  the  common 
council  for  allowance.'' 

**  Sec.  25.  The  determination  of  the  common  council  disallowing 
in  whole  or  in  part  any  claim  of  any  person  shall  be  final  and  con- 
clusive and  a  perpetual  bar  to  any  action  in  any  court  founded  on 
snch  claim  except  that  such  person  may  appeal  to  the  Circuit  Court, 
as  provided  in  sec  27  of  this  chapter." 

Sec  27  prescribes  the  time  and  manner  of  taking  an  appeal  from 
the  action  of  the  common  council.  (Ch.  500,  P.  &  L.  Laws  of  1868^ 
«ub-ch.  VIL) 

Now  the  inquiry  is,  do  these  provisions  relate  to  and  fairly  include 
a  claim  or  demand  arising  out  of  a  personal  tort  ?  We  are  clear  in 
the  opinion  that  they  do  not  It  is  true,  as  was  argued  by  the 
counsel  for  the  defendant,  the  words  **  claim  "  and  **  demand  "  are 
words  of  very  comprehensive  meaning,  broad  enough,  perhaps,  to 
include  an  action  for  a  personal  tort.  Dbnio,  C.  J.,  in  Hotoett  v. 
The  OUy  of  Buffalo,  15  N.  Y.  512-523,  when  considering  a  kindred 
question,  says:  *^  Demands  or  claims  Skve  the  largest  words  of  that 
dass,  and  clearly  embrace  a  cause  of  action  founded  upon  a  tres- 
pass to  personal  property.  Littleton  says  that  the  most  beneficial 
release  which  a  man  can  have  is  a  release  from  all  demands  (§  508); 
)  and  Lord  Cokb  declares  that  a  release  of  all  claims  extends  to 

all  demands."    In  Seott  v.  Morris,  9  »  ft  B.  128,  the  question  waa 
VoL.XXVm— 78 
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iSs  to  the  signification  of  the  word  'demand ''  as  used  in  a  deed  of 
assignment  Tilghman,  0.  J.,  says:  '' The  word  demand  is  very 
comprehensive.  It  inclades  every  thing  which  the  creditors  would 
rhave  been  entitled  to  recover  by  suit.  And  there  is  no  donbt  that 
interest  might  have  been  recovered,  as  well  as  principaL*'  i3eeMr. 
Justice  Story's  definition  of  the  word  ''claim ''  in  the  Prigg  case, 
16  Pet.  615.  Also  1  Burriirs  Law  Die,  word  "  Demand; "  1  Boav. 
Law  Die.,  same  word.  It  is  possible  that  the  words  ''claim  or 
'  demand,"  as  used  in  the  above  provisions,  embrace  a  cause  of  action 
for  a  trespasiB  to  personal  property ;  they  certainly  would  include  in- 
terest as  well  as  principal  upon  a  liquidated  demand  against  the  city. 
•  But  whatever  meaning  might  be  attached  to  these  terms  under 
other  circumstances,  it  is  plain  from  the  connection  in  which  they 
.are  used  in  the  charter,  that  they  do  not  include  a  claim  or 
demand  growing  out  of  a  personal  tort  On  examination,  it  will 
be  seen  that  these  words  are  used  interchangeably  as  equivalent 
terms  in  sub-ch.  VII.  It  is  obvious  .that  the  word  "claim"  in  the 
25th  section  must  be  understood  as  meaning  the  same  as  ''claim  or 
demand  "  in  the  24th  section.  In  the  two  sections  immediately  pre- 
ceding section  24,  the  word  "  demand  "  is  used  in  connection  with 
the  word  "  account,"  and  in  the  same  sense,  clearly  showing  that 
•the  former  term  is  qualified  and  limited  in  its  meaning.  "  All 
accounts  or  demands  against  the  city,  before  the  same  shall  be 
allowed,  shall  be  verified  by  affidavit,  *  *  and  any  person 
who  shall  falsely  swear  to  any  such  accaufU  or  demand  shall  be 
guilty  of  perjury.  "  §  22.  "  No  money  shall  be  appropriated  or 
drawn  out  of  the  city  treasury  except  in  payment  of  accounts  or 
demands  allowed  by  the  common  council "  §  23.  The  maxim  luw- 
^tur  a  soeiis  applies  here,  and  determines  the  proper  interpretation 
of  the  language.  The  words  "  claim  "  and  "  demand  "  in  section  24 
have  reference  to  matters  or  claims  arising  on  contract;  posdUj 
by  a  liberal  construction  they  may  be  held  to  include  injuries  to 
personal  property  ;  but  we  do  not  think  that  can  be  said  to  embrace 
!a  claim  for  a  personal  tort  It  is  said  by  counsel,  that  the  indastxj 
with  which  the  legislature  use  the  words  " claim  "  and  "  demand** 
all  through  the  chapter,  precludes  the  idea  that  it  was  not  the  inten- 
tion to  include  a  claim  like  the  one  in  suit  But  we  fail  to  see 
evidence  of  any  such  intention  on  the  part  of  the  legislature.  On 
the  contraryi  as  we  have  said,  the  words  "  daim  "  and  "  demand  ** 
seem  to  be  used  as  equivalent  terms  in  this  chapter,  and  aa  synooy- 


J 


JAMUABY  T£BM,  1878.  579 

Godgh  ▼.  Gtoldemitli. 

moas  with  the  word  '^  account"  Consequently  it  is  necessary  to 
give  them  a  more  limited  meaning  than  that  which  is  sometimes 
assigned  to  them.  Much  of  the  reasoning  in  Stringham  v.  The 
Board  of  Supers  of  Winnebago  County y  24  Wis.  694,  as  tx)  the  extent 
of  the  authority  of  the  county  board  to  examine  and  settle  accounts 
against  the  county,  is  in  point  in  ascertaining  the  power  vested  in 
the  common  council  by  these  provisions  in  the  charter.  The  opinion 
likevdse  of  the  chief  justice  in  Oibeon  v.  Gibson,  ante,  p.  23>  con- 
struing the  meaning  of  the  expression  '*  choses  in  action  "  as  used 
in  subd.  14,  §  1,  ch.  5,  R  S.,  has  a  direct  bearing  upon  the  ques- 
tion under  discussion. 

We  have  examined  the  authorities  cited  by  counsel  in  support  of 
the  position  that  section  24  extends  to  an  action  for  a  personal  tort» 
but  find  nothing  in  them  to  change  our  views  on  the  subject  The 
statutes  under  which  those  cases  arose  are  different  from  the  pro- 
visions of  the  city  charter,  and  this  fact  alone  renders  those  decis- 
ions of  little  value  upon  the  question.  It  is  said  that  the  legislature 
adopted  section  24  in  furtherance  of  a  public  policy,  to  prevent 
needless  litigation  and  save  the  city  unnecessary  expenses  and  costs 
by  affording  an  opportunity  to  amicably  adjust  all  claims  against  the 
city  of  every  nature  before  suit  brought  We  can  only  arrive  at  the 
intention  of  the  legislature  from  the  language  used  in  the  charter, 
and  we  are  unable  to  hold  that  section  24  is  broad  enough  to  include 
the  claim  for  the  injury  complained  of. 

This  being  our  view,  it  foUows  that  the  order  sustaining  the 
demurrer  to  the  complaint  must  be  reversed,  and  the  cause  most 
be  remanded  for  further  proceedings  according  to  law. 

Bjf  the  amrt.  —  So  ordered. 


OOUGH  V.  GOLDBMIXH. 
(44  WlB.  MI.) 

Mei^-ietter  read  fly  ikM  persons  teUhaut  (HOhorUj^  e/wrUer. 

A  complafait  for  Ubel,  for  words  eontaiiied  in  a  letter,  and  not  actionable  in 
themwlves,  alleged  that  the  letter  was  *ead  by  third  persons,  to  whom  the 
raeelver  showed  it,  and  alleged  special  damage  from  this,  and  not  from  the 
reading  by  the  receiver.  MM,  that  the  complaint  was  bad  for  not  alleging 
that  the  writer  aathoilied  the  reoelver  so  to  show  it 


I 

1 


580  WISCONSIN, 

Gough  y.  OoldsmiUi. 


ACTION  for  libeL    The  opinion  states  the  facts.    Tlie 
ant  had  jadgment  on  demorrer. 

BartieH  d  Hoyden  and  A.  ChmgA,  for  appellant. 
Bingham  d  Pierce  vsA  E,  E.  Brtfant,  for  respondenl 


OoLB,  J.  Assuming  that  the  publication  set  ont  in  the  liiik 
paragraph  of  the  complaint  was  libeUons,  npon  showing  speoial 
damages,  and  that  it  was  published  with  a  malicious  intent^  we  still 
fhink  the  demurrer  to  that  part  of  the  complaint  was  properly  sns> 
tained.  The  letter  counted  on  as  libellous  was  written  by  the  de- 
fendant to  Mr.  Oonnolly,  the  Roman  Catholic  priest  of  Era  Claire, 
and  b^  Connolly,  as  a  special  favor  to  the  writer,  to  avoid  aD 
familiarity  with  the  plaintiff  (and  other  persons  named),  because  he 
(the  plaintiff)  is  no  longer  a  Catholic ;  is  a  member  of  secret  socie- 
ties, and  does  not  go  to  his  Easter  duly.  The  writer  then  adds: 
''I  understand  they  **  (the persons  named)  **  did  the  honors  at  your 
risii  I  have  a  number  of  respectable  Irish  Catholics  who  felt  hurt 
at  the  forwardness  of  those,  as  they  call  tiiem,  '  renegade  Irishmen/ 
Pat  Morris  is  the  only  one  of  them  who  attends  his  church,  and  ha 
is  mighty  small  and  mean.'* 

It  is  obyious  that  the  letter  is  not,  in  itself,  actionablet,  and  to 
maintain  an  action  for  its  publication,  it  is  essential  that  the  plain* 
tiff  should  allege  and  prove  that  he  has  sustained  special  damages. 
The  plaintiff  is  a  lawyer,  practicing  law  at  Chippewa  iUls ;  and  it 
is  averred  that  this  letter  was  read  by  Connolly  and  numerous  other 
persons  in  the  counties  of  Chippewa  and  Eau  Claire ;  and  that  by 
reason  of  its  publication  the  plaintiff  has  sustained  great  injury  to 
his  good  name,  fame,  credit  and  business  in  thesfe  counties,  and 
has  been  shunned  and  avoided  by  many  good  Catholics  in  both 
places,  since  ifcs  writing  and  publication.  The  allegation  as  to 
specid  damages  is  as  follows:  ''That  a  great  number  of  persons, 
both  in  Eau  Claire  county  and  in  tiie  county  of  Chippewa,  who  are 
Roman  Catholics,  and  who  otherwise  would  have  done  so,  refused 
to  employ  this  plaintiff  as  such  attorney — ^among  whom  were  John 
Neiland  and  Patnck  Boyle,  of  Eau  Claire,— or  to  give  him  any 
business,  as  such  attorney,  to  transact,  as  they  were  formerly  aoeoa* 
tomed  to  do,  being  deterred  therefrom  by  reason  of  said  false  and 
scandalous  libel,  and  that  by  reason  of  tiie  writing  and  publishing 
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of  said  falBe  libel,  this  plaintiff  has  suffered  loss  and  damage  in 
the  sam  of  15,000." 

The  special  damages  alleged  must  be  the  natural  and  immediate 
eonsequence  of  the  writing  and  publication  of  the  letter ;  otherwise 
no  action  will  lie  for  them.  Folkard'sStarkie  on  Slander  and  Idbel, 
S  632;  Beach  y.  Ranney,  2  Hill,  809;  TenoiUiger  v.  Wdtuby  17  -N. 
Y.  54 ;  AfumymotM,  60  id.  262 ;  Halloch  \ .  Mill&ry  2  Barb.  630. 
Says  Bboksoxt,  J.,  in  Beach  y.  Ranney:  '^  A  man  is  not  responsi- 
ble for  all  the  remote  and  possible  consequences  which  may  result 
from  his  act»  although  he  may  be  a  wrong-doer."  Now,  if  we  ex- 
amine the  allegations  of  the  complaint,  can  it  be  said  that  the 
special  damages  stated  therein  were  the  legal  and  natural  conse- 
quence of  the  act  of  the  defendant  ?  The  communication  was  sent 
to  Mr  Connolly,  asking  him  as  a  special  favor  to  the  defendant,  to 
ayoid  all  familiarity  with  the  plaintiff.  It  is  not  alleged  that  Mr. 
Oonnolly,  in  consequence  of  receiving  the  letter,  did  avoid  the 
plaintiff,  or  withhold  from  him  any  business,  or  refuse  to  employ 
him  as  an  attorney.  But  it  was  other  persons,  in  the  counties  of 
Eau  Claire  and  Chippewa,  who  read  this  letter,  that  refused  to  in- 
trust him  with  their  business  as  they  were  formerly  accustomed  to 
do.  The  special  damages  stated,  then,  were  not  the  legal  and  nat- 
ural consequence  of  writing  and  sending  the  letter  to  Mr.  Connolly, 
but  resulted  from  his  unauthorized  act  in  letting  others  read  it 
There  is  nothing  to  warrant  the  inference  that  the  defendant  de- 
sired or  intended  that  the  letter  or  its  contents  should  be  seen  or 
known  by  any  one  except  the  person  to  whom  it  was  sent ;  and  the 
act  of  Connolly  in  permitting  others  to  read  the  letter  was  what 
caused  the  injury  complained  of.  In  TerwUliger  v.  Wands^  eupra, 
the  doctrine  is  laid  down,  that  '^  where  words  are  spoken  to  one 
person,  and  ho  repeats  them  to  another,  in  consequence  of  which 
the  party  of  whom  they  are  spoken  sustains  damages,  the  repetition 
is,  as  a  general  mle,  a  wrongful  act,  rendering  the  person  repeat- 
ing them  liable  in  like  manner  as  if  he  had  alone  uttered  them. 
The  special  damages  in  such  a  case  are  not  a  natural  legal  conse- 
quence of  the  first  speaking  of  the  words,  but  of  the  wrongful  act 
of  repeating  them,  and  would  not  have  occurred  but  for  the  repe- 
tition ;  and  the  party  who  repeats  them  is  alone  liable  for  the  dam- 
ages. Ward  V.  Weeks,  7  Bing.  211 ;  Hastings  v.  Palmer,  20  Wend. 
S25;  Kewholts  v.  Becker,  3  Denio,  346;  8hvcnsy.  JlartweU,  1\ 
Mete.  542.''    It  seems  to  us  that  the  same  principle  must  govern  in 
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respect  to  the  special  damages  stated  in  this  case.  The  libel  was  not 
read  by  an j  person  who  refused  to  employ  the  plaintiff  or  giye  him 
their  business,  at  the  request  or  by  the  direction  of  the  defendant ; 
but  was  read  by  such  persons  through  the  Yoluntary  act  of  Con- 
noUy,  for  whose  action  the  defendant  is  not  responsible.  And 
within  the  rule  of  law  aboye  stated,  as  the  special  damages  laid 
were  not  the  direct  and  immediate,  but  the  remote  and  secondary, 
consequence  of  the  publication  of  the  libel,  the  defendant  is  not 
answerable  for  them. 

By  the  Ckntri^ — The  order  of  the  Circuit  Court  is  aiBrmed. 

Btah,  C.  J.,  and  Ltoh,  J.,  took  no  part 


Bbowv  t.  Swiksfoux 

Cmtiitntim^mll&m — twke  it^  Jeopardy -^aetiim  far  dmnage$f9rU¥i 
puniMed  oi  a  crime  —  nmo  trial  -  imp&rtinmU  eommenie  ef 

The  oonstitational  proTUion  that  no  person  shall  be  pat  twice  in  Jeopardj  el 
punishment  is  not  TioUted  by  an  award  of  ezempluy  damages  in  a  ciill 
ection  for  a  tort  which  has  preTioofllj  been  punished  es  a  crime. 

Where  ooonael  hsTing  the  Iset  argument  persist  against  objection  In  arguing 
to  the  Jury  upon  facta  pertinent  to  the  issue  but  not  in  cTidence,  or  in  appeal 
ing  to  prejudices  foreign  to  the  case  in  evidence,  a  new  trial  may  be  granted 
therefor.* 

ACTION  of  assault  and  battery,  for  which  the  defendant  had 
been  criminally  prosecuted  and  fined.  The  court  chained 
that  the  jury  might  allow  '^  reasonable  damages  for  any  loss  of 
health,  or  bodily  or  mental  suffering,  caused  by  the  personal  injury 
inflicted,  and  also  if  the  wrong  was  inflicted  wantonly  or  maliciondy, 
for  the  personal  indignity  and  insult  to  the  plaintiff  by  theaasaulti 
for  the  public  exposure  and  contumely,  and  for  injury  to  his  feel- 
ings." Also,  that,  ''  if  the  injury  was  inflicted  by  defendant  upon 
the  person  of  the  plaintiff  under  circumstances  of  aggrayation,  insult 
or  cruelty,  with  vindictiveness,  wantonness  or  malice  on  defend- 
ant's  part,"  the  jury  were  authorized  ''to impose  damages  over  and 
above  those  heretofore  indicated  (which  are  denominated  aotnal  or 

*  See  OobU  ▼.  OoMti  atBU^  p.  SM. 
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oompensatory  damages),  as  a  punishment  to  defendant,  and  as  a 
warning  and  example  for  himself  and  others.''  Also,  that,  ''In 
respect  to  damages  for  injury  to  feelings  on  account  of  the  insult^ 
public  exposure  and  chastisement,  the  indignity  and  contumely 
attending  the  assault,  as  well  as  those  damages  which  the  jury  may 
allow  in  their  discretion  if  they  find  the  injury  was  inflicted  mali- 
ciously by  the  defendant,  those  may  be  mitigated,  and  even  wholly 
defeated,  by  proof  of  malicious  or  provoking  language  or  conduct, 
npon  the  part  of  the  plaintiff,  immediately  previous  to  the  assault.'': 
Other  facts  appear  in  the  opinion.    The  plaintiff  had  judgment.    * 

C7.  C.  Remington  and  ViUis  d  Bryant,  for  appellant 

Oitt,  Bashfard  dt  Spilde,  for  respondent.  1.  The  question  whether 
panitory  damages  could  be  recovered  in  the  action,  although  the 
act  of  defendant  had  been  punished  as  a  criminal  offense,  is  no 
longer  an  open  one  in  this  State.     Mc  WiUiams  v.  Bragg,  3  Wis. 
424;  Birehard  v.  Booth,   4  id.  67;  Barnes  v.  Martin,  15  id.  'ZiOy 
Hooker  v.  NewUm,  24  id.  292;  Klopfer  v.  Bromme,  26  id.  372 ;  Hamlin 
y.  Spaulding,  27  id.  360;  Wilson  v.  Young,  31  id.  574;  Oraker  v. 
Bailway  Co^  36  id.  657;  Bass  v.  Railway  Co.,  42  id.  654.    As  to  the 
doctrine  elsewhere,  see  Sedgw.  on  Dam.  (6th  ed.)  569,  and  note;' 
Day  Y.  Woodworth,  13  How.  (U.  S.)  363;  Cook  v.  Ellis,  6  Hill,  466; 
Hendrickson  v.  Kindsbury,  21  Iowa,  380;  Ward^.  Ward,^l  id.  686. 
Plaintiff's  counsel,  at  the  trial,  did  not  comment  on  any  fact  not' 
proTen  or  admitted,  or  fairly  inferable  from  the  evidence ;  but  if 
the  fact  were  otherwise,  it  would  not  be  ground  of  reversal  here,  the 
Circuit  (}ourt  having  in  its  discretion  refused  a  new  trial  on  that' 
ground.     Hilliard  on  New  Trials,  225,  §§  40,  45;  Thompson  v. 
Barkley,  27  Penn.  St.  263;  Larkins  v.  Tarter,  3  Sneed,  681;  Fry' 
V.  Bennett,  3  Bosw.  200,  243;  s.  o.,  28  N.  T.  331-2;  Wtghtman  v. 
Providence,  1  Olifl.  524. 

i 

Ryak,  0.  J.     [Omitting  a  preliminary  observation.]    1.  A  very  . 
able  and  solemn  appeal  was  made  to  the  court,  to  exclude  the  rule 
of  exemplary  damages  in  actions  of  tort,  when  the  tort  is  punisha- 
ble as  a  crime.    The  position  was  founded  upon  the  clause  m  §  8^  * 
art  II  of  the  Gonstitution,  that  no  person,  for  the  same  offense^ ' 
shall  be  twice  put  in  jeopardy  of  punishment    It  was  argued,  with 
very  great  force,  that  punitory  damages  given  in  the  right  of  *  the  < 
public,  in  addition  to  full  compensation  of  the  sufferer  by  an  act 
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which  if  ftt  onoe  a  tori  aod  m  crime,  ai  in  this  cmc  and  in  MclFl 
Uamsr.  Bragg,31H^  4!2^  aod  iTiniJhifrf  ▼.  BmO*  4  id.  67,  labjeet 
the  tortfeaaor  to  pnnighmeiit  twice  for  the  same  olieDaeL  And  it 
might  hare  been  added,  that  while  the  stainte  limits  the  peconiaij 
fine  upon  criminal  proeecntion  for  snch  an  act»  tiiere  is  bnt  Yagne 
fimit  to  the  ponitorj  damages  which  a  jniy  maj  find  in  a  dril 
action.  It  certainly  appears  to  be  an  incongndty,  that  one  may  be 
punished  by  the  public  for  crime,  upon  criminal  proaecntion,  by 
fine  limited  by  statnte,  and  agsin  punished  in  fsTor  of  the  snlierery 
bnt  in  right  of  the  pablic,  for  the  same  act,  by  punitory  damages, 
with  little  limit  bnt  the  discretion  of  a  jury.  This  is  but  another 
illustration  of  what  appears  to  be  the  incongruiiy  of  the  entire  rule 
of  exemplary  damages. 

On  this  subject  the  writer  adheres  to  what  he  said  in  Bomb  y. 
Railway  Co.,  42  Wis.  672  ;  s.  c,  24  Am.  Bep.  437,  confirmed  by 
comments  which  he  has  seen  upon  it  in  legal  periodicsls.  And  he 
belicTes  that  his  views  of  punitory  damages,  as  an  original  question, 
are  sanctioned  by  eyery  present  member  of  the  court 

The  particular  yiew  of  the  rule  now  insisted  on  was  oTerlooked 
in  McWiUiama  t.  Bragg y  Birchard  v.  Booth,  and  all  the  cases  in 
this  court  in  which  the  action  was  sgainst  the  actual  tortfeasor, 
subject  to  criminal  conriction  for  the  act.  In  Railroad  Co  y.  J^h- 
n$y,  10  Wis.  388  ;  Bass  y.  Railway  Co.,  36  id.  450;  &  a,  42  id.  654; 
R.  c,  24  Am.  Bep.  437  ;  Oraher  y.  Railway  Co.,  36  id.  657;  8.  c,  17 
Am.  Bep.  504,  and  other  cases  where  the  action  was  against  the  mas- 
ter for  the  tort  of  the  servant,  it  could  not  well  arise.  So  far,  tiiere- 
fore,  it  is  a  question  of  first  impression,  here,  and  the  court  con* 
gratulates  itself  that  it  arises  first  in  a  case  thoroughly  discussed 
by  able  counsel  on  both  sides. 

It  would  have  been  no  subject  of  regret  to  the  court,  if  the  ob- 
ligation of  the  Oonstitution  called  upon  it  to  abridge  the  applica- 
tion of  the  rule.  But  the  court  is  unable  to  hold  that  the  con- 
stitutional provision  has  any  controlling  bearing  on  the  question. 
The  Constitution  only  re-enacts  what  was  the  general,  if  not 
literally  universal,  rule  at  common  law.  See  authorities  collected 
in  1  Bish.  Cnm.  Law,  g§  980-987.  The  word  jeopardy  is  therefore 
used  in  the  Constitution  in  its  defined,  technical  sense  at  the 
common  law.  And  in  this  use  it  is  applied  only  to  strictly  criminal 
prosecutions  by  indictment,  information  or  otherwise.  Comnum- 
weaUh  v.  Cook,  6  Serg.  &  B.  577;  State  y.  McEee,  1  Bailey,  661 : 
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Feaph  y.  Goodwin,  18  Johns.  187 ;  U.  S.  r.  Gibori,  2  SamiL  19 ; 
U.  8.  y.  HaakMy  4  Wash.  40».  See,  also,  Skde  y.  OroM,  4  Wis.  400. 
The  cases  generally  hold  that  the  rale  in  criminal  cases,  that  one 
shall  not  twice  be  put  in  jeopardy,  implies  more  than  the  bar  of  a 
judgment  to  an  action  for  the  same  cause.  But  no  case  is  known 
where  a  oonyiction  upon  an  indictment  has  been  held  a  bar  to  a 
oiyil  action  for  damages  growing  out  of  the  same  act ;  a  fortiori, 
none  in  which  a  recoyery  in  a  ciyil  action  has  been  held  a  bar  to  an 
indictment  for  the  same  act.  And  the  whole  puryiew  of  sectiou  B 
plainly  shows  that  the  putting  in  jeopardy  prohibited  is  confined 
to  criminal  prosecutions.  Indeed,  this  is  manifest  in  the  clause 
itself,  which  is  confined  to  the  same  offonse,  used  in  the  same  sense 
as  eriminal  offense  in  the  first  clause  of  the  section.  Of  course 
the  same  act  may  be  an  ofFense  (in  the  sense  of  crime)  against  the 
State,  and  an  offense  (in  the  sense  of  tort)  against  a  priyate  person. 
It  is  manifest  that  judgment  for  the  one  is  not  a  bar  to  the  other. 
And  it  might  be  difficult,  in  principle,  to  hold  a  criminal  conyiction 
as  a  bar  to  the  recoyery  of  punitory  damages  in  a  ciyil  action,  and 
not  a  bar  to  the  recoyery  of  compensatory  damages ;  not  a  bar  to 
any  ciyil  action.    See  Jacks  y.  Bell,  3  G.  &  P.  316. 

The  radical  difficulty  in  the  position  of  counsel  appears  to  be, 
that  judgment  for  the  criminal  offense  is  for  the  offense  against  the 
public ;  judgment  for  the  tort  is  for  the  offense  against  the  priyate 
snfferer ;  that  though  punitory  damages  go  in  the  right  of  the 
public  for  example,  they  do  not  go  by  way  of  public  punishment, 
but  by  way  of  priyate  damages ;  for  the  act  as  a  tort  and  not  as  a 
crime,  to  the  priyate  sufferer  and  not  to  the  State.  Though  they 
are  allowed  beyond  compensation  of  the  priyate  sufferer,  they  still 
go  to  him  for  himself,  as  damages  allowed  to  him  by  law  in  addition 
to  his  actual  damages ;  like  the  double  and  treble  damages  some- 
times allowed  by  statute.  Considered  as  strictly  punitory,  the 
damages  are  for  the  punishment  of  the  priyate  tort,  not  of  the 
public  crime.  It  is  unfortunate  that  damages  should  eyer  haye 
been  suffered  to  go  beyond  actual  compensation,  under  a  liberal 
rule  like  that  giyen  in  Craker  y.  Railway  Co.,  36  Wis.  657.  But 
the  rule  so  long  and  so  generally  established  is  a  sin  against  sound 
judicial  principle,  not  against  the  Constitution. 

And  so  the  constitutional  proyision  works  no  exception  to  the 
rule  of  exemplary  damages,  although  it  adds  great  force  to  the  weight 
of  argument  against  the  soundness  o{  the  rule  generally. 
Vol.  XXVm  — 74 
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A  different  yiew  appears  to  prevail  elsewhere.  Fay  v.  Parker, 
58  N.  H.  342 ;  8.  c,  16  Am.  Bep.  270.  This  is  certainly,  as  an 
editor  of  Professor  Greenleaf  s  work  remarks,  a  very  elaborate  and 
able  discussion  of  the  subject ;  it  is  a  very  elaborate  and  able 
criticism  of  the  cases  sustaining  the  rule  of  punitory  damages,  and 
argument  against  the  rule  in  any  case.  To  the  same  effect  are 
Taber  v.  ffutson,  6  Ind.  322 ;  Buthr  v.  Mercer,  14  id.  479  ;  iVoMO- 
man  v.  Rickert,  18  id.  350 ;  Humphries  v.  Johnson^  20  id.  190 ; 
Austin  V.  WHs'm,  4  Gush.  275.  But  these  cases  fail  to  satisfy  this 
court  that  it  is  wrong  in  the  construction  here  given  to  the  oon* 
stitutional  provision  in  question.  And  Chiles  v.  Drake,  2  Mete. 
(Ey.)  146 ;  and  Hendrickson  v.  Kingsbury ^  21  Iowa,  379,  well- 
considered  cases,  in  very  satisfactory  discussions,  come  to  the  same 
conclusion  as  this  court,  and  strongly  confirm  it 

The  argument  and  consideration  of  this  case  have  gone  to  con- 
firm the  present  members  of  this  court  in  their  disapprobation  of 
the  rule  of  exemplary  damages  which  they  have  inherited.  But 
they  fear  to  complicate  the  difficulties  and  incongruities  of  the 
rule  by  the  exception  urged  ;  and  do  not  feel  at  liberty  to  change 
or  modify  the  rule  at  so  late  a  day,  against  the  general  current  ot 
authority  elsewhere.  As  suggested  in  Bass  v.  Railway  Co.,  if  a 
change  should  now  be  made,  it  lies  with  the  legislature,  rather 
than  the  court,  to  abrogate  or  modify  a  rule  running  through  the 
entire  body  of  the  reports  of  this  State.  As  was  once  well  ob* 
served,  courts  cannot  be  always  inquiring  into  the  original  justice 
or  wisdom  of  rules  long  established  and  accepted. 

After  all,  the  distinction  between  compensatory  damages  for 
wounded  feelings,  sense  of  insult,  etc.,  and  punitory  damages,  it 
something  very  vague,  as  may  be  seen  by  comparison  of  WHsan  v. 
Toung,  31  Wis.  574,  and  Oraker  v.  Railway  Co.,  36  id.  657 ;  8.  c, 
17  Am.  Bep.  504.  And  the  vagueness  of  this  distinction,  in  prao> 
tice  as  well  as  in  theory,  is  illustrated  by  the  three  reports  of  Bass 
V.  Railway  Co.,  36  Wis.  450 ;  39  id.  636  ;  42  id.  654 ;  &  a,  24  Am. 
Bep.  437.  The  case  was  three  times  tried,  in  different  counties; 
twice  upon  instructions  allowing  exemplary  damages,  and  once  upon 
instructions  disallowing  them.  And  yet  the  verdict  on  each  trial 
was  for  the  same  sum.  Apparently,  what  was  allowed  on  tw» 
trials  for  exemplary  damages,  was  allowed  on  the  third  trial  tor 
compensatory  damages  for  wounded  feelings,  etc 

The  charge  of  the  court  below  in  this  case,  on  the  subject  of 
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emplary  damages,  was  correct,  as  far  as  it  goes ;  though  it  can 
hardly  be  held  sufficiently  explicit  in  such  a  case,  in  view  of  some 
of  the  evidence  appearing  in  the  bill  of  exceptions.  In  Moretey  v. 
Dunbar,  24  Wis.  183,  it  was  held  that  provocation  of  an  assault, 
although  not  sufficient  for  justification,  might  mitigate  even  com- 
pensatory damages,  clearly  implying  that  it  might  exclude  exem- 
plary damages.  In  Wilson  v.  Toung,  31  Wis.  574,  it  was  held  by  a 
majority  of  the  court  that  provocation  could  go  to  reduce  compen- 
satory damages  only  so  far  as  these  should  be  given  for  injury  to 
the  feelings.  Dixon,  C.  J.,  adhered  to  the  rule  in  Marehy  v.  Duti- 
bar,  that  provocation,  in  proper  cases,  might  go  to  reduce  all  com- 
pensatory damages.  Whichever  of  these  cases  should  be  followed,  it 
is  quite  clear  that  both  hold  that  provocation  may  go  to  exclude 
exemplary  damages.  In  such  a  case,  it  is  malice  against  malice  ; 
the  malice  of  the  plaintiff  precluding  him  from  recovery  for  the 
malice  of  the  defendant,  provoked  by  his  own.  See  Johtifon  v. 
McKee,  27  Mich.  471. 

IL  Following  for  once  a  bad  practice,  the  learned  counsel  for 
the  respondent,  in  dosing  the  argument  of  the  case  to  the  jury, 
forgot  himself  so  far  as  to  exceed  the  limits  of  professional  free- 
dom of  discussion. 

It  appears  by  the  bill  of  exceptions,  that  he  waived  the  opening 
argument  to  the  jury.  A  very  strict  rule  might  hold  this  to  give 
the  other  side  the  right  to  close.  If  such  a  waiver  should  still 
leave  the  closing  argument  to  the  plaintiff,  it  certainly  confined  it 
to  a  strict  reply  to  the  defendant's  argument,  excluding  general 
discussion  of  the  case.  The  sole  object  of  all  argument  is  the 
elucidation  of  the  truth,  greatly  aided  in  matters  of  fact,  as  well 
as  in  matters  of  law,  by  full  and  fair  forensic  discussion.  And  this 
is  always  imperilled  when  either  party,  by  any  practice,  is  able  to 
present  his  views  of  the  case  to  the  jury  without  opportunity  of 
the  other  to  comment  on  them.  And  if  the  party  entitled  to  the 
opening  argument,  relying  on  the  strength  of  his  case  without  dis- 
cussion, waive  the  right  to  open,  he  waives  the  right  to  discuss  the 
case  generally,  and  should  not  be  permitted  to  do  so  out  of  his 
order,  and  after  the  mouth  of  the  other  party  is  closed.  His  close, 
if  permitted  to  close  the  argument,  should  be  limited  to  comments 
on  the  argument  of  the  other  side.  This  is  essential  to  the  fairness 
and  usefulness  of  juridical  discussion  at  the  bar. 

It  sufficiently  appears  in  the  present  case,  that  the  learned  cotin* 
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ad  for  the  plaintiff  did  not  properly  oonfine  his  closing  aignment 
to  a  reply.  It  is  Tory  doiibtf  ol  if  that  alone  would  be  error  snffi- 
cient  to  reveree  the  judgment,  if  an  exception  had  been  taken  by 
the  appellant,  which  does  not  appear  to  be  the  case.  Bat  the 
learned  conneel  went  beyond  the  legitimate  scope  of  all  aignmcDt, 
by  stating  and  commenting  on  facts  not  in  endenee. 

In  actions  of  tort,  calling  for  exemplary  damages,  evidence  of 
the  pecuniary  ability  of  the  defendant  to  pay  them  is  admissibleu 
Birchard  y.  Booth,  supra;  Barnes  t.  Martifiy  15  Wis.  240.  This 
appears  to  be,  as  Mr.  Justice  Colb  remarks  in  Birchard  y.  Booih,  a 
fair  corollary  of  the  rule  of  exemplary  damages.  Perhaps  the 
corollary  is  not  better  founded  in  principle  than  the  rule ;  but  the 
court  takes  them  as  it  finds  them  established. 

It  appears  in  evidence,  that  the  appellant  was  an  officer  of  a  nul- 
road  company,  and  that  the  heus  in  quo  was  within  depot  grounds 
of  the  company.  No  evidence  appears  to  have  been  given  of  the 
ability  of  the  appellant  to  pay  exemplary  damages.  The  learned 
counsel  appears  to  have  undertaken  to  supply  this  want  of  evidence 
by  commenting  to  the  jury  upon  the  appellant's  connection  with 
the  railroad  company,  and  the  wealth  and  power  of  the  company 
as  a  great  corporation,  and  the  defendant's  ability,  from  his  con- 
nection with  it,  to  pay  any  judgment  which  might  be  rendered 
against  him.  The  bill  of  exceptions  states,  that  ^no  record  was 
kept  of  these  remarks,  and  the  court  is  unable  to  state  more  specifi- 
cally the  substance  of  the  language  used.**  But  enough  appears  to 
show,  not  only  that  the  learned  counsel  commented  on  facts  not  in 
evidence,  but  in  effect  testified  to  the  facts  himseU.  It  was  in 
effect  telling  the  jury  that  the  appellant's  position  with  the  corpo- 
ration gave  him  the  ability  to  pay  large  damages,  and  nearly— if 
not  quite  —  that  they  might  measure  the  damages  by  the  wealth  of 
the  railroad  company  itself. 

Amongst  other  evidence  of  the  appellant's  ability  to  pay,  it 
might  undoubtedly  have  been  shown  that  he  received  large  emolu- 
ments from  his  position  in  the  railroad  company ;  and  possibly  that 
the  railroad  company  had  assumed  the  appellant's  tort  and  the 
payment  of  the  judgment.  And  it  was  not  the  duty  or  the  right 
of  counsel,  was  not  within  the  proper  scope  of  profearional  discna- 
sion,  to  assume  the  facts  as  proven,  or  to  state  them  to  the  jury  as 
existing ;  founding  his  argument  pro  tanio  upon  them.  And  this 
was  the  more  marked  in  the  present  case,  because  it  was  made  for 
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the  first  time  in  what  should  have  been  a  mere  reply ;  and  still 
more,  beoaase  the  oonrt  below  had  already  admonished  ooansel  to 
confine  himself  to  the  evidence,  and  not  to  go  outside  of  the 
record. 

The  appellant  took  his  exceptions;  and  his  counsel  now  supports 
it  by  numerous  oases,  some  of  which  are  —  as  far  as  they  go  — 
admirable  discussions  of  professional  ethics,  and  all  of  which  are 
well  worth  the  attention  of  the  bar.  All  of  them  support  the  rule 
now  adopted  by  this  court,  that  it  is  error  sufficient  to  reverse  a 
judgment,  for  counsel,  against  objection,  to  state  facts  pertinent  te 
the  issue  and  not  in  evidence,  *or  to  assume  arffu&ndo  such  facts  to 
be  in  the  case  when  they  are  not  Some  of  the  cases  go  further, 
and  reverse  judgments  for  imputation  by  counsel  of  facts  not  per^ 
tinent  to  the  issue,  but  calculated  to  prejudice  the  case.  Tucker  v. 
Henniher,  41 N.  H.  817;  Slate  v.  Smith,  75  N.  G,  306;  J^guson  v. 
State,  49  Ind.  83;  Bennies  v.  Vogel,  66  111.  401. 

There  are  cases  in  conflict  with  those  which  support  this  rule. 
But  in  the  judgment  of  this  court,  the  rule  is  supported  by  the 
weight  of  authority  and  by  principle. 

Doubtless  the  Oircuit  Court  can,  as  it  did  in  this  case,  charge  the 
jury  to  disregard  all  statements  of  fact  not  in  evidence.  But  it  ia 
not  so  certain  that  a  jury  will  do  so.  Verdicts  are  too  often  found 
against  evidence  and  without  evidence  to  warrant  so  great  a  reli- 
ance  on  the  discrimination  of  juries.  And  without  notes  of  the 
evidence,  it  may  be  often  difficult  for  juries  to  discriminate  between 
the  statements  of  fact  by  counsel,  following  the  evidence  and  out* 
dde  of  it.  It  is  sufficient  that  the  extra-professional  statements  of 
counsel  may  gravely  prejudice  the  jury  and  affect  the  verdict 

The  profession  of  the  law  is  instituted  for  the  administration  of 
justice.  The  duties  of  the  bench  and  bar  differ  in  kind,  not  in  pur- 
pose. The  duty  of  both  alike  is  to  establish  the  truth  and  to  apply 
the  law  to  it  It  is  essential  to  the  proper  administration  of  justice, 
frail  and  uncertain  at  the  best,  that  all  that  can  be  said  for  each 
party,  in  the  determination  of  fact  and  law,  should  be  heard.  ^For* 
ensic  strife  is  but  a  method,  and  a  mighty  one,  to  ascertain  the 
truth  and  the  law  governing  the  truth.  It  is  the  duty  of  counsel 
to  make  the  most  of  the  case  which  his  client  is  able  to  give  him  ; 
but  oounsel  is  out  of  his  duty  and  his  right,  and  outside  of  the 
principle  and  object  of  bis  profession,  when  he  travels  out  of  hie 
elienfs  case  and  assumes  to  supply  its  deficiencies.     Therefore  is  it 
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that  the  nice  aeiiBe  of  the  piofessioii  leg^iB  wifli  such  distrust  and 
aYeraion  the  testimony  of  a  hiwjer  in  favor  of  his  dienL  It  is  the 
duty  and  right  of  coonsel  to  indulge  in  aU  fair  aignment  in  &Tor 
of  the  right  of  his  client;  bat  he  is  ontside  of  his  duty  and  his  right 
when  he  appeals  to  prejudice  irrelcYant  to  the  case.  Ptoperly,  pre- 
judice has  no  more  sanction  at  the  bar  than  on  the  beodi.  Bat  an 
advocate  may  make  himself  the  otter  ego  of  his  client,  and  indulge 
in  piejadice  in  his  favor.  He  may  even  share  his  client's  pre- 
judices against  his  adversary,  as  far  as  they  rest  on  the  facts 
in  his  case.  But  he  has  neither  duty  nor  right  to  appeal  to  preju- 
dices, just  or  unjust,  against  his  adversary,  dehors  the  very  case  he 
has  to  try.  The  very  fullest  freedom  of  speech  within  tiie  duty  of 
his  profession  should  be  accorded  to  counsel;  bat  it  is  license,  not 
freedom  of  speech,  to  travel  out  of  the  record,  basing  his  argument 
on  facts  not  appearing,  and  appealing  to  prejudices  irrelevant  to 
the  case  and  outside  of  the  proof.  It  may  sometimes  be  a  vciy 
difficultand  delicate  duty  to  confine  counsel  toalegitimate  coarse  of 
argument.  But  like  other  difficult  and  delicate  duties,  it  must  be 
performed  by  those  upon  whom  the  law  imposes  it.  It  is  the  duty 
of  the  Circuit  Courts,  in  jury  trials,  to  interfere  in  aU  proper  cases 
of  their  own  motion.  This  is  due  to  truth  and  justice.  And  if 
counsel  persevere  in  arguing  upon  pertinent  facts  not  before  the 
jury,  or  appealing  to  prejudices  foreign  to  the  case  in  evidence, 
ezcption  may  be  taken  by  the  other  side,  which  may  be  good  ground 
for  a  new  trial,  or  for  a  reversal  in  this  court 

It  is  with  regret  that  the  court  is  obliged  to  bold  that  botii  appear 
to  have  been  done  in  this  case.  It  was  no  fair  inference  for  argument 
that,  because  the  appellant  was  the  servant  of  a  wealthy  railroad 
company,  he  himself  was  wealthy;  or  that  the  jury  might  take  into 
consideration,  in  assessing  damages,  the  power,  wealth  and  influence 
of  the  corporation.  Popular  prejudice  against  great  corporations i% 
perhaps,  a  sufficient  difficulty  in  the  way  of  the  administration  of 
justice,  in  cases  in  which  such  corporations  themselves  are  parties; 
it  is  Intolerable  that  it  should  be  extended  to  their  servants.  For 
all  that  appears  in  this  case,  the  appellant  may  be  as  poor  as  Job  in 
his  downfall.  His  wealth,  if  he  had  it,  was  legitimate  subject  of 
evidence,  not  legitimate  subject  of  argument,  without  evidenoa 
And  his  fortune  or  misfortune  in  being  the  servant  of  a  oorporar 
tion  was  legitimate  ground  for  no  appeal  against  him  in  a  court  of 
justice. 
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It  18  to  the  honor  of  the  bar  that  this  is  the  first  time  that  this 
question  has  come  before  this  court.  Yet  is  it  not  to  be  ignored 
tiiat  the  practice  here  condemned  has  sometimes  been  indulged  in. 
And  it  is,  perhaps,  not  to  be  regretted  that  the  question  has  first 
come  here  in  the  case  of  an  eminent  member  of  the  bar;  a  gentle- 
man of  high  character,  personal  and  professional,  known  to  eyerj 
member  of  this  court;  whose  professional  ability  needs  no  adventi- 
tious aid,  and  who  probably  fell  into  this  error  casually  and  inad- 
vertently. His  professional  standing  shields  him  from  personal 
censure,  while  it  will  give  emphasis  to  the  rule  laid  down. 

By  the  (hurt. — ^The  judgment  is  reversed,  and  the  cause  remanded 
to  the  oourt  below  for  new  trial. 


Will  ov  Johk  Mbuubb. 

(44  Wta.  aOB.) 

Two  witDaeaes  came  to  the  testator's  house  for  the  express  purpose  of  heing 
witnesses  to  his  last  will,  and  the  deceased  knew  that  they  were  there  for 
that  purpose.  The  witnesses  also  knew  that  B.,  who  drafted  the  will,  was 
there  for  that  purpose,  and  saw  him  at  work  upon  it.  Before  the  will  was  read 
to  the  testator,  they  were  requested  by  B.  to  oomeinto  the  room  whore  the 
testator  was,  for  the  purpose  of  witnessing  his  will,  and  both  went  to  the  door 
of  the  room,  within  a  few  feet  and  in  plain  sight  of  the  testator,  and  then 
remained  there  while,  according  to  the  testimony  of  B.  and  another  person 
present,  the  will  was  read  to  the  testator  by  B.,  and  signed  by  the  testator  ; 
and  according  to  the  same  testimony  they  were  during  that  whole  time  so 
situated  as  to  be  able,  if  paying  attention,  to  see  and  hear  what  was  done. 
EMt  that  the  want  of  memory  of  the  attesting  witnesses,  as  to  what  then  took 
place  in  their  sight  and  hearing,  is  not  sufficient  to  negative  the  conclusion 
that  the  wiU  was  properly  attested  by  them,  they  having  signed  the  attest* 
ing  clause  of  the  wUL 

After  the  will  was  signed  by  the  testator,  who  was  sitting  up  in  bed,  in  a 
small  bedroom,  it  was  taken  into  an  adjoining  room,  placed  on  a  table,  and 
there  subscribed  by  the  witnesses,  the  door  between  the  rooms  being  open, 
and  the  table  so  situated  that  the  testator  could  see  the  iidtnesses  subscrib- 
ing, if  he  chose  to  do  so,  without  materially  changing  his  position.  HM^ 
that  this  was  a  subscription  in  the  \  istator's  presence.    {8m  naU,  p.  81Mf.) 
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APPEAL  from  a  jadgment  of  the  Oiroait  Court  of  Milwaukee 
county  reyersiiig  the  order  of  the  connty  court  of  said  county, 
admitting  to  probate  the  last  will  and  tedtament  of  John  Meurer, 
deceased.    The  facts  appear  in  the  opinion. 

Ootzhausen,  Smithy  Sylvester  d  Scheiber,  and  D.  &  Wegg,  for 
appellant. 

Leander  Wytnan  and  Frank  B.  Van  Valkenburg,  for  reepondent 

Taylob,  J.  The  only  objections  made  by  the  contestant  in  this 
court  against  the  yalidity  of  the  instrument  purporting  to  be  the 
last  will  and  testament  of  John  Meurer,  were  that  the  evidence 
does  not  show  : 

1.  That  the  deceased,  at  the  time  of  signing  the  same,  declared 
in  the  presence  of  the  witnesses  that  the  same  was  his  wilL 

2.  That  it  was  attested  and  subscribed  by  two  or  more  witneoei 
in  the  presence  of  the  testator. 

[Omitting  the  first  point]. 

The  real  objection  in  this  court,  and  probably  in  the  court  below, 
was,  that  the  instrument  was  not  properly  attested  by  tiie  witnesses 
upon  two  grounds  :  first,  that  the  witnesses  did  not  see  the  testator 
sign  the  instrument,  nor  hear  him  declare  that  it  was  his  will ;  and 
second,  because  they  did  not  subscribe  their  names  as  witneeses  in 
the  presence  of  the  deceased. 

These  questions  were  the  only  questions  submitted  by  the  court 
below  to  the  jury,  and  they  found  the  facts  in  favor  of  the  validity 
of  the  will  upon  both  points.  In  our  opinion,  the  verdict  of  the 
jury  was  fully  supported  by  the  evidence,  and  the  first  determina- 
tion of  the  learned  circuit  judge,  in  directing  judgment  to  be  en* 
tered  in  favor  of  such  finding,  and  adjudging  the  instrument  a 
valid  will  of  the  deceased,  was  the  judgment  which  ought  to  have 
been  finally  entered  in  the  case,  and  the  reversal  of  this  judgment 
after  the  further  hearing  was  clearly  against  the  weight  of  the 
evidence,  and  erroneous.  We  recognize  the  fact  that  the  verdict  of 
the  jury  was  simply  advisory,  and  to  aid  the  court  in  arriving  at  a 
right  determination  of  the  facts  in  issue,  and  not  absolutely  binding 
upon  his  judgment  in  case  he  was  of  the  opinion  that  it  was  not 
sustained  by  the  evidence.  In  a  case  of  doubt,  such  verdict  la 
entitled  to  great  weight ;  and  usually,  instead  ot  finding  in  hos- 
tility to  the  verdict,  if  the  court  is  dissatisfied  with  it»  a  new  trial 
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would  be 'directed  upon  the  same  issues  by  another  jury.     Such 
diiectiop  of  a  new  trial  is  in  the  discretion  of  the  court,  and  a 
judgment  would  not  be  reyersed  for  want  of  such  direction,  if  the . 
judgment  rendered  in  opposition  to  the  verdict  was  sustained  b]F 
the  weight  of  evidence. 

A  brief  statement  of  the  evidence  will  show  that  there  can  be  no 
fair  doubt  but  that  the  will  in  question  was  properly  attested  by  the 
witnesses.  The  evidence  is  conclusive  that  the  witnesses  O'DriscoU 
and  Lyman  came  to  the  house  of  the  deceased  for  the  express  pui> 
pose  of  being  witnesses  to  his  last  will  and  testament ;  they  both 
swear  to  this  fact.  It  is  also  fairly  inferred  from  the  evidence  that 
the  deceased  knew  they  were  there  for  that  express  purpose.  It 
also  shows  that  they  knew  that  Boarenger,  the  other  witness.,  was 
there  for  the  purpose  of  drafting  the  will,  and  saw  him  at  work 
upon  it ;  that  before  it  was  read  to  the  deceased,  they  were  requested 
by  Bcerenger  to  come  to  the  room  where  the  deceased  was,  for  the 
purpose  of  witnessing  his  will ;  that  they  both  came  to  the  door  of 
the  room,  within  a  few  feet  of  and  in  plain  sight  of  the  de()eased| 
and  remained  there  whilst  Bcerenger  read  the  will,  and  whilst  the 
same  was  signed  by  the  deceased.  Both  these  witnesses  and  the 
witness  Bosrenger  swear  that  they  were  in  hearing  and  sight  of  tfaue 
deceased  when  the  will  was  read  to  him  and  when  he  signed  the 
same,  and  could,  if  paying  attention  to  what  was  being  done,  both 
have  heard  what  was  said,  and  seen  what  was  done ;  and  they 
having  been  called  there  for  the  express  purpose  of  hearing  and 
seeing  what  was  done,  it  is  a  fair  and  just  presumption  that  they 
did  both  hear  and  see.  Their  present  want  of  memory  as  to  whs^ 
then  took  place  in  their  sight  and  hearing  does  not  negative  the 
conclusion  which  is  to  be  legitimately  drawn  from  the  facts  ad- 
mitted to  exist  at  the  time  ;  especially  as  this  conclusion  is  fully 
supported  by  evidence  of  the  witness  B<3erenger  and  the  witness 
Mary  Signer.  This  last  witness  swears  positively  that  the  will  waa 
read  to  the  deceased,  and  that  he  was  asked  if  it  was  his  will ;  that 
she  stood  farther  from  the  deceased  than  either  of  the  other  wit- 
nesses, and  where  she  would  not  be  as  likely  to  hear  and  see  as  they, 
and  yet  she  heard  what  the  other  two  witnesses  now  state  they 
have  no  recollection  of.  The  evidence  of  this  witness  also  very 
dearly  shows  that  the  deceased  knew  that  these  men,  O'Driscoll 
and  Lyman,  were  there  for  the  purpose  of  witnessing  his  will. 

In  addition  to  this  proof,  these  two  men  at  the  time  signed  a  cer-> 
Vol.  XXVin  —  76 
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tifioate  in  writing  that  the  testator  subscribed  the  will  in  their 
presence  ;  that  it  was  at  the  same  time  declared  by  him  to  be  his 
last  will  and  testament ;  and  that  they  subscribed  their  names  at 
his  request  and  in  his  presence,  as  attesting  witnesses.  Their  sub- 
scription of  this  certificate  raises  a  presumption  that  the  testator 
did  declare  at  the  time  that  the  paper  so  subscribed  by  him  was  his 
last  will  and  testament,  and  that  they  signed  the  same  at  his  reqdest 
and  in  his  presence.  In  case  of  the  death  of  all  the  witnesses,  this 
presumption  would  be  sufficient  to  proye  the  valid  execution  of  the 
will,  upon  simple  proof  of  the  signature  of  the  testator  and  of  the 
witnesses.  The  want  of  recollection  of  the  witnesses  as  to  these 
facts,  when  called  upon  to  prove  the  execution  of  the  will,  would 
not,  standing  alone,  be  such  evidence  of  a  non-compliance  with  the 
requirements  of  the  statute  as  to  justify  the  court  in  refusing  the 
probate  of  the  will ;  much  less  would  such  want  of  recollection 
defeat  the  will  when  there  was  other  evidence  showing  that  all  the 
acts  necessary  to  a  proper  execution  of  the  will  were  in  fact  per- 
formed. Remsen  v.  Brinckerhoff,  26  Wend.  338-9  ;  Eirt  v.  Oarr, 
54  Penn.  St.  285. 

No  special  request  by  the  testator  to  the  witnesses  to  sign  the  will 
as  witnesses  thereto  is  necessary.  If  they  sign  in  his  presence,  and 
without  objection  on  his  part,  he  knowing  the  fact  that  they  are 
signing  as  witnesses,  it  is  sufficient.  Huff  v.  ffuff,  41  Ga.  703  ; 
Brown  v.  De  Sdding,  4  Sandf.  10 ;  Peck  v.  Gary,  88  Barb.  77  * 
Coffin  v.  Coffin,  23  N.  Y.  9. 

The  evidence  upon  the  point  as  to  whether  the  will  was  subscribed 
by  the  witnesses  in  the  presence  of  the  testator  is  quite  fnU  and 
satisfactory.  It  shows  that  the  testator  was  sitting  up  in  his  bed 
in  a  small  bedroom,  the  door  of  which  was  open ;  and  that  after 
the  will  was  signed  by  the  testator,  it  was  taken  into  the  room  ad- 
joining the  bedroom,  and  placed  on  a  table,  and  there  subscribed 
by  the  witnesses.  The  clear  preponderance  of  the  evidence  is,  that 
this  table  was  so  situated  in  the  adjoining  room  that  the  testator, 
sitting  in  his  bed,  could  see  the  table  and  the  persons  sitting  at  the 
same.  The  fact  that  the  witnesses  subscribed  in  an  adjoining  room, 
and  not  in  the  room  where  the  testator  was,  is  wholly  immaterial, 
so  that  it  appears  it  was  done  in  his  view.  It  is  not  necessary  tliat 
the  evidence  should  show  that  the  testator  in  fact  saw  the  witnesses 
subscribe  their  names ;  it  is  sufficient  if  he  could  have  seen  them 
from  the  place  where  he  was  sitting.    In  other  words,  if  the  testator 
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be  in  A  position  where,  by  the  mere  act  of  volition,  and  without 
materially  changing  his  position,  he  can  witness  the  attestation,  it 
is  safflcient.     1  Redfield  on  Wills,  247,  note,  and  cases  there  cited. 

[Omitting  minor  considerations.  ] 

The  eyidence  in  this  case  satisfies  ns  that  the  will  was  executed 
and  attested  so  as  to  make  it  a  valid  will ;  and  we  think  the  record 
also  shows  that  such  would  have  been  the  opinion  of  the  learned 
circuit  judge  who  tried  the  case  below,  had  he  not  believed  that  it 
was  necessary  that  at  least  two  of  the  attesting  witnesses  should 
each  testify  that  all  the  requisites  of  the  statute  were  complied 
with,  in  order  to  prove  the  valid  execution  of  a  wilL 

By  the  Court. — The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  with  directions  to  the  Circuit  Court,  to 
enter  judgment  affirming  the  judgment  of  the  county  court,  and  de» 
daring  the  said  instrument  to  be  the  last  will  and  testament  of  said 
John  Meurer,  deceased. 

The  respondent's  having  succeeded  in  the  Circuit  Court  is  suffi- 
cient evidence  that  she  had  reasonable  cause  for  contesting  the 
validity  of  the  will ;  and  it  is  therefore  ordered  that  her  taxable 
costs  of  this  appeal  be  paid  out  of  the  estate  of  the  deceased. 

Non  BT  Tn  BMFoirrm».»In  Mamdgoau  ▼.  Piorlcer,  81  N  J.  Eq.  M8;  IhewiteenM  to  a 
will  signed  in  a  room  adjoining  that  in  which  the  testator  lay.  Between  the  room  theie 
was  a  door  iMtftij  open,  hot  the  testator  could  not  see  them  sign.  Held,  not  to  have  been 
aoomidianoe  with  the  statute  which  requires  that  the  witnesses  sign  in  the  preeenoe  of  the 
testator.  The  court  say:  "  The  ot^ect  of  the  prorision  of  the  statute  that  the  witnesses 
shall  sign  in  the  presence  of  the  testator,  is  to  present  substitution  andfrsud  upon  him. 
An  attestation  made  in  the  same  room  in  which  he  is  is  piiima  fade  an  attestation 
in  his  presence.  On  the  other  hand,  an  attestation  made  in  another  room  is  prima  faeU 
■nt  made  in  hlspresence.  NeU  t.  NeO,  1  Leigh,  6;  1  Greenl.  on  £▼.  (18th ed.),  1 2Ti;  In  th$ 
Oooda  of  Oobnan,  8  Curt.  118.  In  Oraham  ▼.  Oraham^  10  Ired,  SIO,  the  witnesses  subscribed 
out  of  tlie  testator*s  room,  and  in  such  a  situation  that,  though  he  could  see  their  bodies  as 
they  wrote,  he  could  not  see  the  paper.  It  wsa  held  that  it  could  not,  in  any  proper  sense, 
be  said  that  the  signing  was  done  in  his  presence. 

In  a  note  to  this  case,  Mr.  Stewart,  the  reporter,  has  gathered  and  digested  the  authori- 
ties, which  he  permits  us  to  avaO  ourselTes  of,  as  follows : 

"The  foUowing  oaees  show  what  has  been  deemed  a  suflktient  signing  in  the  presence  of 


In  SMret  ▼.  OVancoefc,  2  8alk.  888;  Garth.  81,  the  witness  withdrew  into  agallery  and 
tiiere  subscribed  the  wilL  Betweenthe  gallery  andthe  bedchamber  where  the  testator  lay 
there  wsa  a  lobby  with  s^ass  doors,  and  the  fl^ass  broken  in  some  places,  and  the  testator 
could  through  the  broken  fl^ass  have  seen  the  table  where  the  witnesses  signed. 

In  Davyw.  SmiOK  8  Salk.  896 ;  18  Mod.  87,  the  testator  lay  ia  a  bed  in  one  room,  and  the 
witnesses  went  through  a  small  passage  into  another  room,  and  there  at  the  table  opposite 
the  door  (both  doors  being  open),  wrote  their  signatures ;  It  being  possible  for  the  testator 
to  see  their  acts ;  and,  sembU,  good,  if  in  the  same  room  where  the  testator  Ues,  although 
the  bed  curtains  be  drawn  dose.  Id.;  also,  lAmafard  ▼.  Bynt  1  P.  Wma.  740;  and  Nmoton 
▼.  OarHe,  9  Curt.  880. 
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InlbddT.  WinehOtea,  Moo.  A  U.  IZ;  9 Ctar.  A F.  488;  8  Bni.4<l,  the  wfll  was  UIub 
inlo  an  a4Joiuing  room*  and  the  door  left  open,  and  a  pentm  ijtng  where  the  teetafeor  dU 

Goidd  Me  a  amaU  part  of  the  adjoining  room,  in  wbloh  thero  were  two  tablei,  one  ooinnMalr 
used  as  a  writing  table,  and  generally  atandiiig  out  of  alght  as  to  testator*8  posftioe;  the 

other,  also  moTable,  whose  position  was  not  shown.    The  witnesses  did  not  remember  en 

which  table  the  will  was  attested.    Also  Ptorey**  ease,  l  Bobt.  998. 

InaiaK)»T.I>ade,lBro.  (C.  C.)90;  Diek.  686.  the  carriage  of  testatrix  was  tai  such  a 
position  that  she  might  hare  seen,  throned  the  window  of  the  carriage  and  of  the  «m^^ 
the  witnesses  signing  her  will  within  the  olBoe. 

In  TrimndTBetm,  11  Jur.  (N.  8.)  818,  one  witness  signed  In  testator's  pujemuj.  and  the 
other,  in  order  to  sign,  withdrew,  at  his  request,  into  an  adjacent  room,  and  ■^g»*t**  at  a 
table  where  he  could  have  been  seen  by  anj  one  sitting  up  in  testator's  bed,  the  testa- 
tor being  physioallj  able  to  do  so.  and  the  doors  of  both  rooms  being  open. 

In  Wrtifiit  ▼.  LewiB,  5  Rich.  21:8,  the  testator,  being  in  onUnaiy  health  after  ^rm^mfUw^ 
his  win,  on  a  plassa  near  a  door,  left  his  seat  to  be  occupied  by  the  wilmimiM  whiiesnb- 
scribing  their  names,  and  stepped  Into  and  remained  into  an  mA^^Jntng  room,  from  whleh 
he  might  hare  seen  the  attestation  although  none  of  the  witnesses  pretended  to  know 
wliere  he  was  when  they  signed,  nor  could  he  have  seen  them  ftom  the  seat  be 
pylng  when  they  immediately  afterward  went  into  that  room. 

In  Bay  ▼.  flUU,  8  Strobh.  297,  the  witnesses,  when  afgnlug;  were  so  near  to  the 
bl|nd  man,  that  he  could  hare  heard  the  scratdiing  of  their  pens. 

In  TuOur  t.  Oamer,  12  Bidi.  lil,  when  the  wttneas  rose  fkom  the  table  where  he  had 
been  attesting  her  wfll,  the  testatrix,  whom  he  had  not  noticed  before,  was  -»*«^m-^  Ib 
a  doorway  leading  into  another  apartment,  and  looking  toward  htan.  (The  decision,  how- 
erer,  went  off  on  another  point.] 

In  JByntimT.  Bynwn,  lllred.  888,  the  witnesses  signed  at  a  table  near  the  head  of  abed 
where  the  testatrix  was  lying  Teiy  sick,  she  could  see  the  table  and  their  arms,  but  periiaps 
not  the  paper  on  which  the  will  was  written. 

In  ComdUii  ▼.  Comdim,  7  Jones,  008,  the  table  wason  the  testator's  left  side,  seren  or 
eight  feet  away,  and  a  little  back  of  where  he  was  lying,  but  he  could  hare  seen  the 
pen  and  paper  by  turning  his  head  half  orer,  which  he  was  physlcslly  ospable  of  dolag  — 
and  one  witness  said  be  obserred  that  the  testator  did  once  turn  his  hsad  daring  the  a»- 


InHIDT.  Borve,  12  Ala.  887,.the  testator  was  lying  tai  bed  with  his  hsad  propped  upend 
arerted  from  the  aftesring  witnesses,  but  Iqr  turning  his  head  he  oould  hare  seen  them, 
although  some  of  them,  while  attesting,  had  their  backs  toward  him.  See,  also,  Popsv. 
Pickett,  U  Ala.  084. 

InlfooTBT.  Moore,  8  Oratt.807,  four  judges  were  equally  divided  on  the  qneshon  ef 
the  Tslidlty  of  an  attestation  made  In  a  passage-way  adjoining  the  room  where  the 
testator  lay.  He  oould  not  have  seen  them  while  lying  down, but  by  leanlttgover  the 
foot  of  the  bed  or  by  getting  out  of  it,  eltherof  whteh  he  had  strength  to  do,  he  could  hare 
seen  them 

In£»uftlii»ntT.  BIrehett,  10  Gratt.  97,  three  out  of  lire  judges  held  that  an  atteslatlou 
made  in  an  adjoining  room,  in  such  a  position  that  it  was  kopossible  for  the  testator  to  sse 
the  act,  would  be  validated  bj  their  acknowledgment  of  the  genuineness  of  their  stgnafurs^ 
made  immediately  afterward  to  the  testator. 

In  Notk  V.  ifoefr,  10 Gratt  108,tlie  witnesses  irigned,  ataburaan.  In  an  adjohdngreom,  six- 
teen  or  seventeen  feet  from  the  bed  where  the  testator  was  lying  with  his  head  raised  up, 
and  from  which  he  could  through  an  open  door  plainly  sse  the  witnesses, 
forearms  and  hands  whOe  writing. 

In  MeElfreth  v.  Ouord,  88  Ind.  408,  the  win  after  ewiwitinB  1^  the  testatrix 
Intoan  adjolnlngroom  and  attested  tqrthe  witnesses  at  astand  ordertt,ln  a  posltkin 
she  might  hare  seen  them  through  a  door  which  stood  open. 

InlVimerv.  OMk,86Ind.  188,  the  witness  attested  the  wfll  onatable  taiaoomer  of  the 
testator's  room,  opposite  to  where  he  lay,  with  nothing  Intervening.  8ee,also^Bimd|rv. 
MeKnIoht,  48  Ind.  808,  808. 

In  jrasimT.H<irr««m,  5  Bair.*  Johns.  480,  the  testator  was  sitting  up  hi  bed 
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back  toward  the  witoenea  while  th^  were  aignlng  hi  the  aame  room.  In  a  pUoe  where  he 
oould  have  seen  them  by  turning  hia  head,  and  this  he  waa  capable  of  doing. 

In  Butter  v.  Btnaon,  1  Barb.  (n6»  S80^  an  attestation  in  the  testator's  presence  was 
deemed  still  necessary  under  the  New  Toric  statute.  But  see  Lyon  ▼.  SmUA,  11  Barb.  IM; 
AiiddonT.  MoDonaldt  1  Bradf.  800;  Vemamr.  Speneer.Zid.  16.  90. 

In  Amtre ▼.  WeMumr^  74  Dl.  109,  the  testatrix  waa  sitting  in  her  bed  propped  up, and 
could  have  seen  the  witnesses  while  signing  in  the  next  room,  and  the  door  between  the 
rooms  being  open,  and  a  straight  line  from  her  position  through  the  doorway  striking  about 
the  centerof  thetar  table. 

The  following  are  Jnstannes  of  what  has  been  deemed  not  a  sufficient  signing  in  the  tes- 


InlJiXjIeseonT.  3peait  ,Holt,nB;  8  Mod.  960;  Oomb.108,  the  witnesses  subscribed  theif 
names  in  a  hall  adjoining  the  room  whero  the  testator  lay,  but  in  such  a  place  that  he 
oould  not  see  them. 

In  Maehdl  r.  I^mple,  S  Show.  288,  the  witnesses  withdrew  out  of  sight  Into  another  room 
at  the  request  of  the  testator,  because  the  noise  in  his  sick  room  disturbed  him. 

In  Broderiek  r,  Brodarkk^  1  P.  Wms.  280 ;  4  Vfai.  Abr.  684,  the  witnesses,  for  the  ease  of 
the  testator,  went  down  stairs  Intoanother  room,  to  attest  bis  will.  See,  also»  Ontona  v. 
Tyrevt  id.  848. 

In  dark  r.  Ward,  1  Bro.  P.  C.  187,  the  witnesses  subscribed  at  a  window  In  a  passage- 
way, where  they  could  see  but  pcut  of  the  bed,  and  the  testator,  lying  thereon,  could  not 
see  them. 

In  IVibe  ▼.  IVibe,  18  Jur.  TOO ;  1  Bobt.  775^  the  testatrix  lay  hi  bed  with  the  curtains 
drawn,  and  her  bade  turned  toward  the  witnesses,  who  were  signing  at  atable  in  the  same 
room. 

In  Writihl  t.  ManlfoUi,  1  M.  ft  8. 204,  the  testator  could  not,  from  his  room,  have  seen 
Into  the  room  where  the  witneeses  signed,  without  putting  his  head  out  into  the  passage- 
way which  connected  the  two  rooms;  although,  as  the  witnessee  were  retiring  from  his 
room,  he  called  upon  his  attendant  to  assist  him  in  rising 

In  BOWb  cose,  2  Cnrtele,  896,  the  witnesses  were  in  an  adjoining  room,  where  they  could 
neither  see  the  testator  nor  be  seen  by  him,  although  they  were  so  near  that  they  could 
hear  him  breathe. 

In  Oolmah'B  cckk,  8  CurtelB,  118,  folding  doors  between  the  two  rooms  were  open,  being 
tied  back,  but  the  table  on  which  the  witnesses  wrote  was  so  situated  that  the  testator 
could  not  possibly  have  seen  It. 

In  Norton  ▼.  Bazett,  Dea.  ft  Sw.  2B0  (5  Am.  Law  Reg.  6:2),  the  witnesses  were  derxs  of 
the  testator,  and  called  by  him  from  an  outer  office  into  his  own,  where  he  was  sitting  with 
his  badE  toward  the  door.  The  will  was  written  on  two  separate  sheets,  the  metmd  (see 
Bond  ▼.  SeaweUt  8  Burr.  1773 ;  Ganr, Qom^  8  Humph.  278;  Hor»ford'$  cam,  L.  K,  8  P.  ft  D. 
211)  of  which  he  signed,  and  they,  his  table  being  full  of  papers,  took  hito  their  room  for 
attestation.  When  they  returned  he  was  standing  up,  but  otherwise  reUtively  in  the  same 
position  as  before,  and  from  which  it  was  impossible  for  him  to  have  seen  them  while  sign, 
ing. 

In  KiUAck^B  COM,  8  Sw.  ft  Tr.  67S,  the  deceased  could,  l^  changing  her  position  in  bed, 
have  seen  the  witnesses  sign  her  will  in  another  room,  but  the  proof  was  that  she  did  not 
do  so. 

In  ViiaeUe  ▼.  Tturriau,  1  Pug.  ft  Burs.  (N.  B.)  880,  the  testator  had  been  paralysed,  and 
was,  when  his  will  was  executed,  unable  to  rise  from  his  bed  without  assistance.  A  small 
table  stood  at  the  foot  of  his  bed,  and  was  concealed  therefrom  by  the  foot-board  of  the 
bed  rising  above  it,  so  that,  although  he  could  see  the  persons  of  the  witnesses,  their  arms 
and  hands  and  the  paper  on  which  they  wrote  on  the  table,  were  Invisible. 

In  Riibin9on  v.  KUig,  6  Oa.  680,  the  testator  signed  his  wHl  in  bed,  and  was  not  able  to 
get  up  without  assistance.  The  witnesses  wrote  their  names  thereto  on  a  piasza  adjoining 
Us  room,  and  about  ten  feet  from  him  There  was  a  door  communicating  with  the  room, 
but  their  relative  positions  were  such  that  they  could  not  see  each  other. 

In  Brooks  ▼.  DufftXL,  28  Oa.  441,  a  will  was  executed  by  the  testator  In  bed,  toward  even- 
ing, and,  for  the  sake  of  seeing  better,  the  witnesses  stepped  to  a  door,  which,  when  opened, 
swung  agahist  the  side  of  his  bad,  so  that,  without  changing  his  poaitlon,  It  would  hav* 
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tanpoHArie  for  bim  to  see  them,  and  he  was  too  week  to  notloe  sqj- thi^  tiiaifc  wm 


.  IniteedT.  RoImKi.  26  Ga.9H  the  testator,  in  €S(ranftk  was  lyli«  In  a  bed  with  Coarta%k 
posts,  haTloff  a  ooonteipane  stretdied  aorosB  tbose  aft  the  head  to  prolaot  Um  ftom  the  air. 
After  be  had  irisned,  the  wm  was  taken  behind  the  head  of  the  bed,  ton  chest  acalsntths 
wall,  some  seven  or  eight  leet  distant,  and  attested.  The  proof  showed  that  he  was  too 
feeble  to  diaose  his  positiop  witboot  help. 

In  XtOfMb  ▼.  Grftmon,  88  On.  Sn,  the  testator  signed  bis  win  aft  a  smsn  table  te  ahaBw^, 
and  then,  being  in  feeble  health,  withdrew  to  bis  room  «^'.«^n— p^»«^  lij  ii  wIIhimi.  sbu  in 
tnrned  to  the  others,  and  then  th^  an  signed.    The  testator,  when  afterward  noticed  bj 
them,was|jlnghitheordhiaiTattltodeonhis  bed,  and  hi  theft  position  coaM  not  hte— 
seen  the  wUnessus  when  signing. 

In  Grahamw,  Oniham,  10  Ired.  918,  the  witneeses  went  into  another  room  to  sign  at  a 
chest  standing  agahist  the  partition,  two  or  three  feet  from  the  open  door.  The  bed  in 
whkdi  the  testator  lay  stood  also  agahist  the  partition,  with  Us  head  neaitr  onwotle  to  the 
diest,  so  that  as  thojr  sat  he  could  see  their  bodies*  bvt  not  their  aims  or  handa,  nor  the 
paper  on  which  they  were  writing. 

InReynoldtT.  itavnoldt,!  Spears,  fSS.  the  teetator,  after  being  raised  to  sign  bis  wS, 
sank  back  in  hie  bed,  and  the  witnesses  went  to  a  table  hi  a 
The  testator  could  not  see  them,  as  he  laj,  and  although  he  had  strength  to 
to  sw  them,  yet  he  did  not  rise. 

In  Jbnet  ▼.  Aiefc,  8  Jones,  90,  the  testator  could  not  see  the  witnesses  while 
win  In  another  room,  withoot  raising  himself  up  on  hie  elbow,  but  this  the 
thought  him  capable  of  doing,  because  thoy  saw  Um  turn  himself  several  times  in  his  bed. 

In  Orndof^f  ▼.  fivmmer,  18  B.  Monr.  eiSk  the  table  on  wliioh  the  witnesses  wrote  stood  Just 
behind  the  bead  of  a  lounge  on  wlikdi  the  testator  lay,  and  four  or  live  feet  therBftmn.  He 
could  not,  from  his  position,  have  seen  the  wltnessee  aft  all,  and  It  seemed  doubtftd  whether 
he  could,  without  asristanoe,  have  diangeJ  his  posture. 

InJVMT.  JVeO,  1  Leigh,  8,  the  testator,  when  two  of  the  witnesses  signed  aft  a  table  by 
his  bed,  Uy  with  hie  back  to  them,  and  hie  sii^t  was  poor  and  the  Ugfat  in  the  room  dhn. 
He  could  not  rise  alone. 

InBuldry  r,  Pwrr1a,9  Gush.  488,  the  testatrix  and  one  witnees  signed  hi  her  room,  end 
then  that  witness  took  the  win  into  an  adjoining  room,  wliere  it  was  signed  by  the  other 
two  witnesses,  out  of  theteetatrix*s  wlffiA  altogether. 

In  lUklen  ▼.  Bortley,  7  Harr.  A  Johns.  61,  the  testator,  after  signtaig.  reqnestod  the  wift> 
nesses  to  retire,  and  they  went  into  an  adjofaiing  room,  aeparated  from  the  other  by  a 
plank  partition  ;  there  was  no  direct  comnmnicattoo  between  the  rooms,  nor  oonld  testator 
have  possibly  seen  them.    SeeRuaeeav.  .FVillB,8HaiT.  A  McHen.  4B7. 

InI>no6yT.I>0i0ey,l  Mete.  848,  It  was  held  that  it  is  suffldent  evidence  of  the 
of  the  testotor,  if  the  facts  show  a  possibiUty  of  his  seeing  the  wll 
names,  unices  oontroUed  by  otherovldenoe  showing  thaft  hi  fact  he  did  not  see  them.  8o^ 
In  XionofordT.  JCtfrStlP.  Wms.  740,  a  witness, proving  a  wlU  of  land,  swears  thaft  he  sub- 
scribed it  in  the  same  room,  and  aft  the  testator*8req[aest;  held  good,  though  not  said  in  the 
testator's  presence.    TothesameelfectinlfeilT.  jrflil,lLeii^8. 

In  New  York  the  statuto  does  not  reqinlre  the  witnesses  to  sign  in  the  testator^  prennei^ 
and  so  aslgnlng  in  an  adjoining  hall,  out  of  his  sii^t,  is  sufficient.  Jtnddon  t.  JfeOMMl^ 
1  Brad.  888;  li^onT.Anieh,  11  Barb.  IM.  Ifar  need  tfaewitDWi  sign  hi  fiwiii  el 
iachothsr.    IFIIICiT, JfiDtt,88N.T.488i 
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MoiUBiBOK  v.  Phillips  &  Oolbt  Ooitbibuotiok  Oompavt. 

(44W1B.  40B.) 
Carrier  —  endenee —  Mpping  ree&ipi — "  Mmar't  HA,' 


»» 


Plaintlif  shipped  hones  on  defendant's  railroad,  and  reedTed  therefor  a  reeeipi 
containing  the  letters  "  O.  R./'  meaning  **  owner's  risk."  It  was  the  defend- 
ant's custom  to  cany  animals  at  owner's  risk  for  a  reduced  charge.  In  an 
action  for  an  injury  to  the  horses  while  in  defendant's  care,  the  plaintiff  put 
in  evidence  the  receipt,  and  testified  that  he  did  not  see  those  letters  when 
he  took  it,  but  did  not  testify  that  he  did  not  understand  their  meaning. 
ETM,  that  the  receipt  conclusiTely  showed  that  the  horses  were  received 
upon  a  restricted  liability,  the  shipper  being  bound  to  know  the  contents  61 
the  receipt.* 


ACTION  for  negligenoe.     The  opinion  suffloiently  disoloees  the 
facts.     Defendant  had  judgment 

&ab$  Baucky  for  appellant. 

X.  S.  Dixon,  for  respondent. 

Orton,  J.  This  is  an  action  for  damages  to  the  horses  of  the 
plaiutifly  shipped  on  defendants'  road  at  Waupaca,  to  be  carried  to 
Wauboo  station^  in  January,  1877. 

It  is  not  pretended,  and  there  is  no  evidence,  that  the  injury 
to  the  horses  was  caused  by  the  peculiarity  or  natural  propensity 
of  such  animals  ;  and  therefore  such  a  Question,  and  the  law  appli* 
cable  to  it,  will  not  be  considered. 

Nor  do  we  think  that  the  question  of  the  absolute  liaoility  of 
the  company,  as  a  common  carrier  and  as  insurer  of  the  property, 
is  in  the  case  : 

[Omitting  a  question  of  pleading.] 

2.  Because  the  restricted  liability  of  the  company  in  the  carrying 

*  See  to  same  effect,  Grace  ▼.  jldomt  OOO  Man.  866),  1  Am.  Rep.  ISl ;  HoaOky  ▼. 
JTortlkem  TnmgfiorUUMm  Co.  (lis  Haas*  804),  lA  Am.  Rep.  106 ;  MuIUgon  t.  ISlnofa  Otnl. 
H.  R.  Co.  <8S Iowa,  181),  14  Am.  Sep.  814;  KMOand ▼.  Dftiamore  (08  N.  T.  171),  90  Am. 
Bep.  175k 
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of  the  property  injared,  dependent  upon  its  negligence  and  cue- 
lessness  as  charged  in  thecomphunt^  clearly  appeared  by  the  receipt 
or  contract  introduced  in  evidence  by  the  plaintiff  himaftlf. 

As  we  view  the  case,  it  mast  tnm  and  be  determined  upon  the 
question  whether  the  defendant  was  carelessy  negligent,  or  in  faolt, 
in  producing  the  injury  complained  ol 

According  to  the  evidence,  the  letters  '^0.  R.,"  found  in  the 
contract,  meant  Owner^s  Risk ;  and  the  defendant,  in  carrying 
live  stock,  always  shipped  it  at  the  owner's  risk,  and  for  that  rea- 
lign, at  reduced  rates. 

.  The  plaintiff  testifies  that  he  did  not  9$$  the  words  ''  0.  R.,"  and 
never  saw  them  until  the  day  of  trial,  although  the  receipt  had  been 
in  his  possession  and  was  produced  by  him  on  the  trial ;  but  there 
is  no  evidence,  and  he  does  not  testify,  that  he  did  not  understand 
the  meaning  of  the  abbreviation  as  used  in  it  to  be,  owner's  risk. 
The  point  made  by  the  learned  counsel  of  the  respondent,  that  the 
plaintiff's  testifying  that  he  did  not  see  these  letters  in  the  receipt, 
4^d  not  testifying  also  that  he  did  not  understand  them,  was  an 
admission  that  he  did  know  their  signification,  has  mnoh  force. 
But  the  authorities  are  clear  that  he  was  bound  to  know  what  the 
contract  contained  and  meant,  and  the  effect  of  all  its  terms  and 
conditions.  Fuller  y.  The  Madison  Mutual  Ins.  Oo,,  36  Wis.  599. 
In  the  case  of  Strohn  v.  DsL  &  Mil  R*y  Co.,  31  id.  554,  it  is 
held  that  the  possession  of  the  receipt  by  the  plaintiff,  containing 
special  terms,  is  at  least  prima  facie  evidence  of  his  assent  to  it, 
and  in  most  cases  it  may  be  absolutely  conclusive.  This  authority 
would  throw  the  onus  to  prove  that  he  did  not  understand  the  mean- 
ing of  these  letters,  upon  the  plaintiff;  and  he  offers  no  such  evidence, 
not  even  his  own  testimony,  and  he  was  for  a  long  time  in  the 
exclusive  possession  of  the  receipt 

In  Betis  v.  J^  Farmer^  Loan  A  Trust  Co.,  21  Wis.  80,  this 
court,  in  the  opinion  of  its  learned  chief  justice,  held  that  it  was 
competent  for  the  common  carrier,  by  express  contract,  to  limit  its 
liability  in  all  respects  with  reference  to  this  kind  of  property. 

This  being,  then,  the  true  attribute  of  the  case,  the  only  remain- 
ing question  is,  whether  the  respondent,  through  its  agents^  ser- 
vants, employees  in  the  construction  of  its  cars  or  in  its  management 
of  the  train,  or  in  any  other  way,  was  guilty  of  any  negligence, 
carelessness  or  fault  which  caused  or  produced  the  injury  to  tbe 
property  of  the  plaintiff,  of  which  he  complains. 
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[Omitting  the  discossion  of  this  question.] 

The  appellant  having  wholly  failed  to  prove  his  caae,  the  Oircuit 
Ooort  very  properly  ordered  a  verdict  to  be  rendered  for  the  re- 
spondent ;  and  the  judgment  most  be  affirmed. 

Byihe  Cbmi. —>  The  judgment  of  the  Oiiooit  Ooort  ia  affirmed 
with 


KnrroK  v.  STAmox 

(44  Wlk  479J 

CBUfljg—  Mmif  <a  prstenUng  —  w&AdraiwU  iffimdt  hf  drwrnr. 

Tlie  holder  of  a  bank  check  neglected  for  eight  days  to  present  it  for  pay- 
ment. Meantime  the  bank  failed.  Previoos  to  the  fkilnre  the  drawers 
drew  oat  all  their  funds.  BM^  that  the  drawers  were  liable  to  the  holder 
on  the  cheek,  although  the  bank  would  have  paid  it  if  promptly  presented 
and  although  the  aasignee  of  the  bank  in  bankraptcj  reooTored  from  the 
drawers  the  money  ao  drawn  out  by  them.    (See  note,  p.  008.) 

ACTION  on  a  oheok.  The  check  was  never  presented  nor  paid. 
Eight  days  after  it  was  delivered,  the  bank  on  which  it  was 
drawn  suspended  pajrment  If  the  check  had  been  presented  at 
any  time  for  seven  days  after  delivery,  it  would  have  been  paid^ 
but  on  the  eighth  day,  and  before  the  failure,  the  drawers  with* 
drew  all  their  funds  from  the  bank.  The  assignee  of  the  bank  in 
bankruptcy  afterward  recovered  the  money  so  withdrawn.  The 
plaintiff  had  judgment. 

Bli  Hooker,  for  appellant. 

iSMy  S  Frost  and  Oeo.  K  JSutherMfui,  for  respondent. 

Btan,  G.  J.  Doubtless  the  respondent  was  guilty  of  negligence 
in  holding  the  check  of  the  appellants  so  long  without  presenting 
it  to  the  bank  for  payment  And  if  the  appellants  had  left  funds 
in  the  bank  to  meet  it^  until  the  failure  of  the  bank,  the  negligence 
of  the  respondent  would  have  discharged  the  appellants  from  all 
liability  over.     Jones  v.  Heiliger,  36  Wis.  149. 

But  the  appellants  saw  fit  to  draw  out  their  entire  account  in  the 
Vol.  XXVm  — 76   ' 
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iMUik  before  its  failure ;  and,  doing  so,  must  be  held  in  good  ftdth 
to  have  intended,  as  they  are  liable  themselves  to  protect  the  cheek 
which  they  had  given  to  the  respondent.  And  so  the  negligence  of 
the  respondent  did  not  prejudice  the  appellants. 

This  view  is  not  affected  by  the  fact  that  the  bank  wonld  proba* 
bly  have  paid  the  check,  without  regard  to  the  state  of  the  appel- 
lants' account,  at  any  time  before  the  day  of  the  bank's  faUnre. 
On  that  day  the  bank  apparently  would  not  have  honored  the  check 
without  funds  of  the  appellants  suflBcient  to  meet  it.  I^  at  any 
time,  the  bank  had  paid  the  check  without  funds  of  the  appellants, 
they  would  have  been  liable  to  the  bank  for  the  amount  advanced  tc 
pay  it  It  was  immaterial  to  them  whether  they  should  owe  the 
amount  to  the  bank  or  to  the  respondent  OerUin  it  is  that  they 
must  owe  it  to  one  or  the  other,  and  they  elected  to  owe  to 
the  respondent  As  between  the  parties  here,  the  appellants  could 
have  escaped  liability  over,  only  by  leaving  funds  in  the  bank  to 
meet  the  check  from  tbe  day  it  was  given  until  the  failure  of  the 
bank.  They  cannot  expect  to  draw  all  their  funds  ftom  the  bank 
before  its  failure,  and  then  escape  liability  upon  a  check  previously 
given,  merely  because  the  bank  jbdled. 

It  makes  no  difference  in  the  relations  of  the  parties,  that  the 
assignee  of  the  bank  in  bankruptcy  afterward  recovered  against  the 
appellants  the  balance  which  they  drew  out  in  favor  of  themselves 
on  the  day  of  the  failure,  and  in  view  of  it  That  recovery  went 
upon  what  the  Federal  court  must  have  held  a  fraud  upon  the  bank- 
rupt law.  The  State  law  gave  them  perfect  right  to  do  as  they  did. 
And  the  recovery  in  the  Federal  court,  even  if  the  amount  had  been 
sufficient  to  pay  the  check,  leaves  the  &ct  untouched  that  the 
appellants  had  in  fact  withdrawn  all  the  funds  from  the  bank,  leav- 
ing  nothing  to  meet  the  check  which  they  had  given  to  tbe  respond- 
ent 

By  th$  Court. — ^The  judgment  of  the  court  below  is  alBrmed, 
Taylor,  J.,  took  no  part 


NoTBVTiBBBMPoiTaL— VeiyrimlUur  tofUs  omb  wasDMiMrT. 
ffO.  Tliere  W.  made  his  iMiik-cfaeek  for  the  ftooommodelloB  of  B.,  who  traarfined  a  le 
D.  ThelefeterdldnotprenntttforiMymentet  thebeak  fforiqmanlori^ 
mediately  before  the  check  was  presented,  W.  directed  the  bank  aol  topaj  Ik  Heid«  thai 
If  the  holder  of  a  check  delays  In  prraenthiff  it,  and  In  the  meantime  the  bank  flsa,  the  losi 
will  be  his  and  not  that  of  the  drawer,  but  that  the  drawer  of  the  cheek  appr' prlalea  ths 
amount  it  calls  for  out  of  the  deposit  to  his  credit  In  the  bankattlMllM»«f  Hi 
he  has  no  right  to  withdraw  It  afterward.   The  sent  mM: 
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• 

**TlierB  are  three  respects  at  least  in  which  a  check  differs  fram  a  bOloff  exchange;  ilrst, 
It  is  always  drawn  upon  a  bank  or  banker,  and  is  payable  immediately  on  presentment, 
without  the  days  of  grace;  second,  it  requires  no  acceptance  apart  from  the  act  of  pay- 
ment; and  third.  It  is  always  supposed  to  be  drawn  on  a  private  deposit  of  funds,  and 
amounts  to  an  absolute  appropriation  of  so  much  thereof  to  tlie  holder  of  the  dteck,  to 
remain  on  deposit  so  apprtquriated  until  called  for»  and  cannot  be  afterward  withdrawn. 
Ex  parte  Brmtni,  t  8tory*s  C.  0.  Sll-518;  8  Kent's  Com.  104,  note;  Conroy  ▼.  fTorren, 
S  Johns.  Gas.  2B0,  etc ;  Ghitty  on  Bffls,  688. 

"In  Hove  ▼.  SeOeih  18  Oonn.  868,  the  holder  of  the  dieok  did  not  present  it  to  the  bsnk 
for  payment  for  more  than  two  yean,  but  because  the  bank  was  all  the  time  solTent,  and 
thedrawer  of  the  check  had  sustained  no  loss  in  consequence  of  the  delay,  but  had  him- 
self withdrawn  the  funds  which  otherwise  would  hare  been  paid  upon  the  check,  it  was 
held  he  was  not  exonerated  from  liability. 

**  It  isqulte  true  that  the  rule  requiring  the  prompt  presentation  of  bills  of  exchange  Is 
also  the  rule  as  to  the  presentation  of  checks  upon  bankers.  But  it  means  no  more  than 
this,  that  if  the  holder  of  a  check  retains  It  In  his  possession  beyond  the  time  prescribed  by 
the  rale,  he  dlKshargee  the  indorMis,  if  there  be  any,  or  takes  upon  himself  the  risk  of  the 
continued  solrenqy  of  the  bank.  But  the  discharge  of  the  indorsers  is  not  a  dlsohaige  of 
the  drawer  of  a  check,  any  more  than  the  neglect  of  the  holder  of  apromissoiy  note  to 
make  demand  of  payment  on  the  last  day  of  grace,  and  gire  notice  of  non-payment  to  the 
indorsersin  that  esse,  would  discharge  the  maker  of  the  note  from  UabOtty .  He  remaim 
llabie,  although  all  the  other  parties  may  be  discharged,  because  his  Is  the  primary  and 
absolnte  liability,  while  theirs  Is  but  cont&gent,  conditional  and  secondary.  So  when  tfat 
rale  of  diligence  requires  a  check,  UD,  ornote  to  be  presented  within 
pvlod  ItlswlthaTtaiwtotheliabaitycf  fhessoondaiypwttosaloaa." 


FOflTBB  T.  GlIFFOBD. 

(44  Wis.  680.) 

If tfftMtlU  paper — parol  evidence  to  warp  eauirtuL 

Wliera  ui  mocommodatkm  indoner  of  a  bill  of  ezeluuige  hM  been  ocmipelled 
to  pay  the  same,  and  brings  his  action  against  the  drawer  and  acceptor,  thej 
cannot  defeat  his  recovery  bj  proof  that  the  consideration  of  the  bill  was 
the  nnfnlfilled  parol  agreement  that  the  payee  wonld  aarrender  a  note  held 
by  him  against  a  third  person.* 

ACTION  on  a  bill  of  ezchangey  by  the  accommodation  indorser 
against  the  drawer,  acceptor  and  payee.  On  the  trial,  parol 
eyidence  was  admitted  against  plaintiff's  objection,  to  show  that 
the  consideration  of  the  making  and  acceptance  of  the  bill  was  the 
agreement  of  the  payee  to  surrender  a  note  held  bj  it  against  a 
third  person,  which  agreement  was  known  to  the  plaintiff  when 
he  indorsed,  and  which  was  never  fnlfilled.  The  court  charged 
the  jury  that  if  the  plaintiff,  when  he  paid  the  bill  or  when  it  cams 

•SeeDooitttteT.  Ferry  ifn  Kans.  880),  87  Am.  Bep.  188. 
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into  his  possession,  knew  that  agreement  formed  the  consideni- 
tion,  he  was  not  an  innocent  purchaser  in  good  faith,  bat  held  the 
bill  subject  to  all  equities  between  the  payee  and  the  defendants. 
The  defendants  had  judgment 

H.  W.  Lee,  for  appellant. 

Raymond  dt  ffeiseUine,  for  respondents. 

Cole,  J.  This  was  an  action  by  the  indorser  against  the  drawer, 
payee  and  acceptor  of  a  bill  of  exchange.  The  payee  made  default. 
The  drawer  and  acceptor  set  up  in  their  answers,  as  a  defense, 
that  the  bill  in  question  was  given  and  accepted  on  condition  that 
the  payee  would  surrender  and  deliver  up  a  certain  promissory  note, 
which  it  held  against  a  third  person  ;  and  parol  evidence  of  the 
agreement  was  given  on  the  trial,  against  the  plaintiff's  objection, 
and  to  show  that  this  condition  had  not  been  fulfilled.  The  main 
question  in  the  case  is,  whether  parol  evidence  of  this  oral  agree- 
ment, alleged  to  have  been  made  at  the  time  of  the  making  and  ac- 
cepting of  the  bill,  was  admissible.  The  acceptance  was  absolute, 
except  as  to  the  place  of  payment.  It  imported  an  unconditional 
engagement,  on  the  part  of  the  acceptor^  to  the  payee  or  other  law- 
ful holder  of  the  bill,  to  pay  the  same,  at  a  particular  place,  when 
it  became  due.  This  was  the  legal  effect  of  the  acceptance.  Now 
the  defendants  were  allowed  to  show  a  contemporaneous  parol 
agreement  which  entirely  changed  and  destroyed  this  contract 
Could  that  be  done  without  overthrowing  well-settled  legal  princi- 
ples? It  seems  to  us  not  In  Charles  v.  Denis,  42  Wis.  66  ;  a  c. 
24  Am.  Rep.  383,  it  was  decided  by  this  court,  that  one  who  had 
indorsed  a  note  in  blank  could  not  show  by  parol,  as  against  the 
person  to  whom  he  delivered  it,  a  contemporaneous  agreement  be- 
tween them  that  he  should  not  be  liable  as  indorser,  where  no  mis- 
take or  fraud  in  procuring  the  indorsement  was  alleged.  The  doc- 
trine of  that  case  is  Supported  by  the  great  weight  of  authority, 
and  is  decisive  of  the  case  at  bar.  For  ''  it  is  a  firmly-settled  prin- 
ciple, that  parol  evidence  of  an  oral  agreement,  alleged  to  have  been 
made  at  the  time  of  the  drawing,  making  or  indorsing  of  a  bill  or 
note,  cannot  be  permitted  to  vary,  qualify  or  contradict,  to  add  to. 
or  subtract  from  the  absolute  terms  of  the  written  contract"  *i 
Pars,  on  Notes  and  Bills,  p.  501.     ''  It  deserves  to  be  mentioned  in 
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the  outset  that  a  note  which  has  been  executed  and  delivered  can- 
not be  contradicted^  nor  can  its  legal  effect  be  controlled^  by  oral 
eyidenoe  that  it  was  to  have  no  validity  except  in  a  certain  event 
When  the  parties  have  deliberately  put  their  engagements  in  writ- 
ingy  in  such  terms  as  import  a  legal  obligation^  without  any  uncer- 
tainty as  to  the  object  or  extent  of  such  engagement^  it  is  pre- 
sumed that  the  whole  contract  of  the  parties,  and  the  extent  and 
manner  of  their  undertaking,  has  been  reduced  to  writing ;  and 
hence,  oral  testimony  of  a  previous  colloquium  between  the  parties 
or  of  conversation  and  declarations  at  the  time  when  it  was  com. 
pleted,  will  not  be  admitted  to  substitute  a  new  and  different  con- 
tract from  that  actually  committed  to  writing.  Thus,  parol  proof 
is  inadmissible  to  show  that  there  was  a  mistake  in  the  time  of 
payment  mentioned  in  the  note ;  or  to  show  that  an  absolute  agree- 
ment fcr  the  payment  of  money  was  to  be  performed  only  in  a  cer- 
tain event ;  or  that  a  party  indorsing  a  note  did  so  on  condition 
that  it  should  be  renewed.''  Edwards  on  Bills  and  Notes,  313. 
Any  number  of  cases  of  the  most  respectable  character  might  be 
cited,  which  are  in  entire  accord  with  the  text  of  these  learned 
authors ;  but  we  deem  it  necessary  to  refer  only  to  Bank  of  United 
States  V.  Dunn,  6  Pet.  51 ;  Brown  v.  Wiley,  20  How.  442 ;  Specht 
Y.Howard,  16  Wall.  564;  Foreythey.  Kimball,  91  U.  S.  291; 
Brown  v.  Spofford,  95  id.  474 ;  where  the  law  upon  this  subject  is 
fully  considered.  The  case  of  Brown  v.  Wiley  is  particularly  per- 
tinent to  the  case  before  us,  being  analogous  in  principle  and  quite 
similar  in  its  facts.  It  was  an  action  by  the  payees  against  the  drawer 
of  a  bill  of  exchange.  Mr.  Justice  Grier,  in  delivering  the  opin- 
ion of  the  court,  uses  this  language  which  is  applicable  to  this  ques- 
tion: ''It  is  admitted  the  bill  was  given  for  full  value ;  but  the  de- 
fendant set  up  by  way  of  special  plea,  and  offered  to  prove  to  the 
jury,  a  parol  agreement  between  him  and  the  plaintiffs,  that  this 
bill  should  not  be  presented  for  acceptance  till  after  a  certain  other 
draft,  payable  in  May,  1854,  was  provided  for  by  placing  funds  in 
the  hands  of  the  drawees,  who  had  agreed  to  accept  the  last 
bill  after  funds  had  been  received  to  meet  theiir  acceptance  of 
the  first.  It  is  the  rejection  of  this  defense  by  the  court  below 
that  is  the  subject  of  exception.  It  presents  the  question, 
whether  parol  evidence  should  have  been  received,  to  vary, 
alter  or  contradict  that  which  appears  on  the  face  of  the  bill 
of  exchange.    When  the  operation  of  a  contract  is  clearly  settled 
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by  general  principleB  of  law,  it  is  taken  to  be  the  true  sense  of  the 
contracting  parties.  This  is  not  only  a  positive  mie  of  the  common 
law,  bnt  it  is  a  general  principle  in  the  oonstraction  of  contracts. 
Some  precedents  to  the  contrary  may  be  found  in  some  of  oor 
States^  originating  in  hard  cases ;  bnt  they  are  generally  overraled 
by  the  same  tribunals  from  which  they  emanated,  on  experience 
of  the  evil  Consequences  flowing  from  a  relaxation  of  the  rale. 
There  is  no  ambiguity  arising  in  this  case,  which  needs  explanation. 
By  the  face  of  the  bill,  the  owner  of  it  had  a  right  to  demand  ac- 
ceptance immediately,  and  to  protest  it  for  non-acceptance.  The 
proof  of  a  parol  contract  that  it  should  not  be  presentable  till  a 
distant,  uncertain  or  undefined  period,  tended  to  alter  and  vary,  in 
a  very  material  degree,  its  operation  and  effect  (see  Thompson  t. 
Ketchaniy  8  Johns.  192)."  Pp.  447-48.  And  in  the  recent  case 
of  Brown  v.  Spofford,  the  same  court  reaflSrms  in  the  most  em- 
phatic language  the  same  doctrine.  It  is  admitted  that  cases  can 
readily  be  found  which  are  in  direct  conflict  with  these  decisions  ; 
but  we  do  not  think  they  rest  upon  sound  principle,  and  therefore 
decline  to  follow  them. 

The  rule,  that  parol  evidence  is  not  admissible  to  contradict  or 
vary  an  absolute  engagement  to  pay  money  on  the  faoe  of  the  bill 
or  note,  does  not  exclude  evidence  as  between  the  original  parties 
showing  a  total  or  partial  failure  of  consideration.  The  caeee  of 
Thomas  v.  TTwmas,  7  Wis.  476 ;  Peierwn  v.  Johnson.  23  id.  21 ; 
Hubbard  v.  Oalusha,  23  id.  398  ;  Smith  v.  Carter,  25  id.  288 ; 
IbJger  v.  Dousman^  37  id.  620,  belong  to  this  class.  But  here  the  parol 
evidence  of  a  contemporaneous  agreement  was  introduced  to  show 
that  an  absolute  acceptance  was  only  conditional ;  in  other  words, 
to  vary  and  destroy  the  settled  legal  import  of  the  written  oontnMst 
The  evidence  was  improperly  admitted  for  the  reasons  above  given, 
and  must  work  a  reversal  of  the  judgment. 

By  the  Court.  —  The  judgment  of  the  Oirooit  Ckmrt  it  revenec^ 
and  a  new  trial  ordered. 

Btait,  0.  J.9  took  no  part 
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iff  ni.  11.) 

Damage* — tohe^n  too  remoU. 

b  ftn  aetlon  bj  a  married  woman  to  reoover  damages  for  a  frlgbt  whiek 
caofled  a  miflcarriag«,  it  appearing  that  the  fright  was  oocaaioned  by  a  q1ta^ 
rel  between  the  defendant  and  the  plaintiffs  husband  and  another,  within 
her  hearing,  but  oat  of  her  sight,  bat  it  not  appearing  that  the  defendant 
knew  that  she  heard  it,  or  knew  of  her  condition;  hM,  that  no  reooTery 
ooald  be  had. 

ACTION  for  damages.     The  defendant  had  judgment.     The 
opinion  states  the  case. 

Howell  (6  ffamilion,  and  IH/er  A  Phillips,  for  appellant 
Hughes  dt  MoCart,  and  A.  B.  Campbell  for  appellee. 

ShbldoN)  0.  J.  This  was  an  action  on  the  case,  brought  by 
Matilda  Phillips  against  Henry  G.  Dickerson^  charging  him  with  an- 
lawf ally  entering  the  house  of  plaintiff,  and  violently  and  abusively 
conducting  himself,  whereby  plaintiff  became  terrified,  so  that  she 
was  immediately  taken  with  premature  labor,  the  result  of  which 
was  the  birth  of  a  dead  child  and  great  suffering  to  the  plaintifll 

The  defendant  demurred  to  the  plaintiff's  evidence,  and  the 
court  sustained  the  demurrer,  and  gave  judgment  for  the  defend" 
mt,  to  reverse  which  the  plaintiff  took  this  appeal. 
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The  evidence  for  plaintiff  shows  that,  on  the  30tb  day  of  Jane, 
1875,  between  dusk  and  dark,  the  defendant  went  to  the  hooae  of 
plaintiff  and  her  husband.  Plaintiff  had  retired  to  bed,  and  ou 
the  porch  at  the  back  of  the  house  were  her  husband  and  a  boy 
by  the  name  of  AUadioe.  Phillips,  the  husband  of  plaintiff,  was 
standing  at  the.  north  door,  which '  opened  out  upon  the  porch. 
Defendant  dame  to  the  south  door,  —  botii  doors  being  open,  —  and 
wanted  to  know  where  his  boy  was,  meaning  the  boy  Alladice,  who 
had  been  working  for  him.  Phillips  answered  that  he  was  on  the 
porch.  Defendant  thereupon  passed  through  the  room  on  to  the 
porch, — plaintiff  being  in  bed  in  that  room,  —  jerked  the  boy 
Alladice  off  the  porch,  and  commenced  abusing  him.  He  then 
turned  to  Phillips  and  commenced  abusing  him,  calling  him  offen- 
sive names,  accused  him  of  coaxing  the  boy  away,  then  turned  and 
knocked  the  boy  down.  Phillips  then  stepped  back  into  the  room 
and  seized  a  pine  board,  whereupon  defendant  drew  a  knife  and 
threatened  to  cut  Phillips,  using  vile  language.  The  knife  was 
raised  in  a  position  to  strike.  Defendant  talked  very  loud  and  in 
an  angry  tone,  cursing  an^  threatening  Phillips.  Phillips  had 
been  married  less  than  a  year,  and  his  wife  was  then  seven  or  eight 
months  gone  in  pregnancy.  Defendant  left,  with  the  boy,  and 
immediately  afterward  Phillips  found  his  wife  suffering  great  pain, 
which  lasted  until  about  midnight  This  was  on  Wednesday,  and 
she  continued  suffering,  but  not  so  severely,  until  the  following 
Monday  morning,  when  she  gave  birth  to  a  dead  child.  Defend- 
ant and  Phillips  were  both  farmers,  living  a  little  over  a  quarter  of  a 
mile  apart,  but  defendant  had  never  been  in  Phillips'  house  before, 
Phillips  having  moved  to  his  place  only  in  the  March  preceding. 

From  the  evidence,  it  must  be  taken  that  the  cause  of  this  pre- 
mature birth  was  the  fear  growing  out  of  the  violence  of  the  de- 
fendant The  question  is,  whether  such  a  result  was  such  a  natural 
and  proximate  consequence  of  defendant's  conduct  as  to  make  him 
liable  therefor. 

In  Mayne  on  Damages,  p.  15,  the  general  jMinciple  is  thus 
stated  :  ''  The  first,  and  in  fact  the  only  inquiry,  in  all  these  cases, 
is,  whether  the  damage  complained  of  is  the  natural  and  reason- 
able result  of  the  defendant's  act  It  will  assume  this  character  if 
it  can  be  shown  to  be  such  a  consequence  as,  in  the  ordinary  course 
of  things,  would  flow  from  the  act,  or,  in  case  of  oontraot,  if  it 
appears  to  have  been  contemplated  by  both  parties.  •  Where  neither 
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of  these  elements  exists,  the  damage  is  said  to  be  too  remote ;" 
and  to  like  effect,  see  Addison  on  Torts,  §  10. 

In  Sharp  y.  Powett,  2  Bng.  Bep.  567  ;  s.  o.,  L.  B.,  7  0.  P.  253, 
the  defendant  washed  his  van  in  a  public  street,  in  violation  of  a 
statute.  The  waste  water  ran  down  the  gutter  to  a  grating  leading 
to  the  sewer,  about  twenty-five  yards  off.  The  grating  was  ob- 
structed by  ice,  and  the  water  flowed  over  the  street,  and  there 
froze.  There  was  no  evidence  that  the  defendant  knew  of  the 
grating  being  obstructed.  The  plaintiff's  horse,  while  being  led 
past  the  spot,  slipped  upon  the  ice  and  broke  its  leg.  It  was  held, 
that  the  injury  was  too  remote,  as  it  was  not  such  as  the  defendant 
could  have  foreseen  as  the  ordinary  or  likely  consequence  of  wash- 
ing the  van  in  the  street. 

In  Fmi  v.  Toledo,  Peoria  A  Warsaw  Railway  Co.,  o9  111.  349 ; 
8.  c,  14  Am.  Bep.  13,  and  Toledo,  Wabash  di  Western  Railway  Oo. 
V.  Muthersbaugh,  71  111.  572,  this  court  recognized,  and  in  the  lat- 
ter case,  acted  on,  the  same  principle — that  a  party  is  not  to  bo 
held  responsible  for  injuries  which  could  not  reasonably  have  been 
foreseen  or  expected  as  the  results  of  his  misconduct 

The  plaintiff  sues,  here,  for  the  effect  of  a  fright  which  she 
received  by  reasoa  of  a  quarrel  between  others.  It  took  place  be- 
tween the  defendant,  and  the  husband  and  boy,  alone,  outside  of 
the  house,  upon  the  porch,  out  of  the  presence  and  out  of  the  sight 
of  the  plaintiff,  although  in  her  hearing  —  she  being  in  bed  in  the 
room,  some  five  or  six  feet  from  where  the  difficulty  occurred  ;  but 
the  evidence  does  not  show  that  defendant  knew  the  latter  fact,  or 
the  condition  of  the  plaintiff. 

[Omitting  a  minor  consideration.] 

The  result  complained  of  was  not  such  a  consequence  as,  in  the 
ordinary  course  of  things,  would  flow  from  defendant's  conduct. 
He  had  no  reason  to  apprehend  that  what  took  place  between  him- 
self and  Phillips,  the  husband,  and  the  boy,  alone,  would  'occasion 
danger  to  some  third  person,  who  was  not  present,  through  fright 
The  injury  in  question  not  being  one  which  the  defendant  could 
reasonably  be  expected  to  anticipate  as  likely  to  ensue  from  hia 
conduct,  we  cannot  regard  it  as  the  natural  consequence  thereof^ 
for  which  defendant  is  legally  responsible. 

The  judgment  will  be  affirmed. 

Judgment  tffirmed^ 
SooTT,  J.,  dissenting. 

Vol.  XXVm  —  7T 
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MoOoBMioK  T.  lamjuu 

A  paaon  who  had  been  a4)<^^8^  inauie,  but  oTer  whom  no  oonaerralor  had 
been  appointed,  and  who  continued  in  the  management  of  his  bnaineaa,  with 
notlilng  in  his  appearance  to  indicate  hia  mental  onaonndneaa,  parehaaed 
goods  necessary  and  nsef  al  in  his  business,  at  a  reasonable  price,  and  executed 
his  note  therefor.  The  seller  had  no  knowledge  or  notice  of  hia  being 
adjudged,  or  of  his  being  a  lunatic  HM,  that  the  purchaser  was  liable  on 
the  note,  and  that  payment  of  a  judgment  recoTored  therefor  would  nol  be 
enjoined.* 

.niLL  in  equity.    The  opinion  Btstes  thefaolaL 
(7.  L.  Ray,  for  appellants. 


Bbbbsb,  J.  This  is  an  appeal  from  a  decree  of  the  Omndt 
Ck>nrt  of  Champaign  county,  sitting  in  chancery,  on  a  bill  therein 
pending  for  an  injunction,  and  making  the  same  perpetual,  and 
to  reverse  which  the  defendants  appeal. 

The  facts  are  these:  On  July  1,  1869,  the  agent  of  defendants, 
who  are  proprietors  of  a  well-known  reaping  and  mowing  machine, 
sold  one  of  the  machines,  at  the  usual  price,  to  Laban  Littler, 
taking  his  two  notes  therefor,  one  of  which  has  been  paid.  Suit 
was  brought  on  the  other  note  before  a  justice  of  the  peace,  and 
judgment  rendered  for  the  amount  and  interest  An  execution 
being  sued  out,  Mary  Littler,  the  wife  of  Laban  Littler,  and  as  his 
next  friend,  applied  for  and  obtained  an  injunction  to  stay  the 
proceedings  on  the  writ,  on  the  allegation  that  at  the  time  of  the 
purchase  and  giving  the  note,  lAban  Littler  was  an  insane  person, 
having  been  so  adjudged  by  the  county  court  in  March,  1868.  Thers 
was  also  an  allegation  of  an  error  in  the  summons- issued  by  the 
justice  of  the  peace,  which  did  not  in  fact  exist     The  bill  alao 


•See,  to  aame  effect,  AUm  ▼.  B&rryhm  CBT  lowm,  88ft),tl  Am.  Bep.  W;  LoMoirtir  C^. 
▼.  Jfoorv  (78  Penn.  St  407),  SI  Am    Bep.  Si,  and  note, 9. 
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alleged  that  the  disability  of  Laban  Littler  had  been  remoyed  bj 
an  order  of  the  same  court  in  1872. 

The  answer  alleges  that  the  defendants^^when  the  sale  was  made, 
did  not  know  of  the  disability  of  the  purchaser,  but  deny  he  was 
a  lunatic  or  insane  or  unable  to  contract  at  the  time  of  the  sale; 
that  he  was,  at  the  time  of  the  purchase,  sane  and  rational,  and 
knew  the  nature  of  the  contract  he  was  making ;  that  he  had  need 
for  the  machine,  and  it  was  of  great  value  to  him  and  his  family  in 
carrying  on  his  farm;  alleges  that  Mary  Littler,  the  wife,  knew  of 
the  purchase  of  the  machine  at  the  time  it  was  purchased,  and 
made  no  objection  thereto;  that  Laban  Littler  paid  part  of  the 
purchase-money  before  the  commencement  of  the  suit,  with  the 
knowledge  of  his  wife  who  made  no  objection,  and  that  she  repeat- 
edly expressed  herself  as  well  pleased  with  the  machine,  and  prom-^ 
ised  the  note  should  be  paid. 

Defendants  also  filed  a  cross-bill  setting  up  all  the  foots  in  rela- 
tion to  the  commencement  of  the  suit  on  the  note,  the  rendition 
of  the  judgment,  and  the  various  executions  which  were  issued 
thereon.  A  demurrer  was  sustained  to  the  cross-bill,  and  a  decree 
passed  making  the  injunction  perpetual. 

The  proof  tends  to  show  that  Laban  Littler  was  a  man  of  feeble 
intellect.  Some  witnesses  say  he  was  crazy;  some,  insane;  some, 
simple  and  foolish,  and  incapable  of  doing  business;  but  he  had 
acquired  a  handsome  property,  had  a  good  farm,  and  traded  with 
his  neighbors.  At  the  time  of  the  purchase  of  the  machine  there 
waa  nothing  in  his  conduct  or  appearance  to  excite  suspicion.  He 
came  to  the  agent  to  buy  the  machine  in  company  with  his  son,  a 
lad  about  fourteen  years  of  age,  and  seemed  fully  to  understand 
what  he  wanted,  and  what  he  was  doing.  The  agent  went  to  the 
farm  and  set  up  the  machine  and  started  it  in  the  grain,  it  working 
all  right  He  took  dinner  there  on  that  day  and  saw  Littler's  wife  and 
children.  They  all  knew  he  had  bought  the  machine  and  that  the 
agent  was  there  to  set  it  up,  and  no  one  raised  any  objection,  or 
told  him  Littler  was  insane  ;  had  a  good  deal  of  grain  and  grass  to 
out.  No  one  of  the  family  ever  complained  of  the  machine,  and 
they  have  used  it  now  about  four  years,  in  fact,  ever  since  the  pur- 
chase, in  harvesting  their  crops  of  hay  and  grain. 

The  question  is,  whether,  under  such  circumstances,  the  pay- 
ment of  the  note  can  and  ought  to  be  enforced.  The  note  was 
given  in  July,  186D;  the  judgment  was  rendered  on  it  October  6, 
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1878.  Section  8,  of  the  act  of  1869,  renders  all  contracts  with 
idiots,  lunatics,  insane  or  distracted  persons,  after  the  finding  of  a 
jury  that  such  person  is  unfit  to  manage  or  control  his  property, 
either  by  note,  bond,  bill  or  otherwise,  void  as  against  snch  person. 
Sess.  Laws  1869,  p.  866.  The  statute  of  1845  contains  a  like  pro- 
Tision,  and  both  proTide  for  the  appointment  of  a  conservator 
when  the  jury  shall  find  the  facts.  In  this  case,  it  does  not  appear 
a  conservator  has  been  appointed.  How  is  it  to  be  known  a  per- 
son is  a  lunatic  and  incapable  of  transacting  business^  when  there 
are  no  outward  manifestations  of  such  a  condition,  and  the  records 
do  not  show  his  estate  and  afEairs  are  in  the  hands  of  a  conservatorf 
He,  in  the  view  of  the  public,  is  in  the  exclusive  possession  of  prop- 
erty, in  this  instance,  a  farm,  and  a  good  one,  apparently  the  mas* 
ter  and  manager  of  it.  The  alleged  disability  in  this  case  was 
removed,  the  manner  and  means  not  stated,  in  1872,  a  year  before 
suit  was  brought  on  the  note.  The  fact  he  had  been  declared  a 
lunatic  and  was  under  the  ban  of  the  law  when  the  note  was  given, 
was  a  legal  defense  to  the  action  and  should  have  been  then  made. 

This  machine  was  necessary  and  useful  to  the  purchaser,  and  like 
infants,  he  ought  to  be  charged  on  the  contract  for  its  purchase. 
The  statute  quoted  we  do  not  think  was  designed  to  annul  con- 
tracts made  for  necessaries,  if  made  in  good  faith,  and  under  di^ 
oumstanoes  which  justify  the  contract. 

The  party  purchasing  had  a  large  farm  which  he  and  his  fiunily 
cultivated,  on  which  were  growing  grass  and  grain  ready  for  the 
harvest  This  machine  was  used  in  that  harvest^  and  in  every 
succeeding  harvest  for  four  years  thereafter.  It  was  an  article  in- 
dispensable to  him,  suited  to  his  condition,  and  he  is  liable  to  pay 
the  price  he  agreed  to  pay,  and  that  is  proved  to  have  been  the 
usual  market  price  of  such  an  article.  Ohitty  on  Oont(  8th  Am.  ed«) 
132 ;  4  Pars,  on  Oont  (4th  ed.)  314 ;  MoUon  v.  Camraux,  Bioh.  & 
(2  W.  H.  ft  G.)  487  ;  McCrtllis  v.  Barilett,  8  N.  H.  669. 

But  notwithstanding  the  statute,  a  contract  made  with  a  lunatic, 
in  a  lucid  interval,  has  been  held,  by  this  and  other  courts,  binding. 
LiUtf  V.  Waggoner,  27  HL  895.  Here,  the  purchaser  presented  no 
indications  of  insanity'  or  lunacy,  at  the  time  of  the  purchase ;  his 
wife  and  family  knew  all  about  the  purchase,  and  not  one  of  them 
suggested  an  inability  to  make  a  contract,  and  nothing  was  appar- 
ent, at  the  time,  of  any  disability,  and  no  witness  swears  he  was  ia 
that  condition  at  that  time.    It  would  be  unjust  and  iniquitous^ 
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under  the  cironmsiaDoes  diecloeed  in  this  record,  to  hold  this  oon- 
traot  Yoid. 

The  decree  making  the  injunction  perpetoal  is  reversed,  and  the 
cause  remanded,  with  directions  to  the  Oironit  Court  to  dismiss  the 
bill  and  give  full  effect  to  the  execution* 


ToLBDo,  Wabash  avd  Wbstbrv  Railway  Oo.  y.  Bsooa 

(8S  ni.  80.) 


Tlie  plaintur,  tmTelUng  on  dofendant's  railwaj,  npoQ  a  aon-iiaDsleiable  tee 
pass  iMoed  to  another  penon,  peering  himeelf  ae  eaeh  peveon,  was  injured 
by  the  alleged  negligence  of  defendant.  MM,  that  he  was  gnilt j  of  audi 
fraad  as  to  prevent  a  recoTerj  for  sadi  injory,  onless  the  negligenoe  was 
so  gross  as  to  amount  to  a  willful  injury, 

ACTION  for  negligence.    The  opinion  states  the  facts.    Tht 
plaintiff  had  judgment 

Dummer  dt  Brown,  for  plaintiffs  in  error. 

Marrimmy  Whitlock  dt  Ltppineoti,  for  defendant  in  error. 

Bbbbse,  J.  This  was  case,  for  personal  injuries,  brought  to  the 
Morgan  Circuit  Court  and  taken  by  change  of  yenue  to  the  county 
of  Menard,  and  there  tried  by  a  jury,  on  the  general  issue.  There 
was  a  yerdict  for  the  plaintiff,  which  the  court  refused  to  set  aside^ 
and  rendered  judgment  on  the  yerdict,  to  reyerse  which  the  de* 
fendants  bring  the  record  here  by  writ  of  error. 

The  defendants  were  sued  as  a  railroad  incorporation,  and  the 
plaintiff,  in  his  original  declaration,  alleged  they  were  common 
carriers,  and  in  duty  bound  to  proyide  suitable  and  safe  cars  and 
engines,  and  to  employ  safe,  careful  and  competent  agents  and 
■enrants  to  conduct  their  trains.  It  then  ayers,  on  a  certain  day 
in  October,  1878,  the  plaintiff  got  upon  the  train  of  these  defend* 
ants,  he  then  haying  a  ticket  issued  by  the  defendants,  for  his  trana- 
portation  from  Hannibal  to  Jacksonyille,  and  it  was  the  duty  of 
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defendants  safely  to  transport  him  accordingly,  and  to  furnisli  for 
his  transportation  safe  and  suitable  cars,  and  careful  and  compe- 
tent agents  and  servants  to  conduct  them.  It  is  then  ayerrt-d, 
that  defendants  negligently  and  carelessly  put  into  said  train  of 
cars  a  certain  caboose,  in  which  plaintiff  was  placed,  having  a 
cracked  and  broken  wheel,  and  placed  in  charge  of  negligent,  care- 
less, reckless  and  incompetent  serrants,  by  means  of  which  the  car 
on  which  defendant  was,  by  reason  of  the  defective  and  broken 
wheel  so  carelessly  used,  was  thrown  from  the  track  and  overturned 
and  plaintiff  thereby  greatly  injured.  There  was  a  plea  of  not 
guilty,  and  issue  joined. 

At  a  subsequent  term  there  was  an  amended  declaration  filed, 
not  differing  substantially  from  the  original,  except  more  particu- 
larly alleging  the  duty  to  provide  safe,  sure  and  well-conBtmcted 
ftnd  sound  railroad  bed  and  track,  and  sure  and  safe  cross-ties ; 
averring  defendants  did  not  furnish  safe,  sound  and  well-con- 
structed railroad  wheels,  road-bed  and  cross-ties,  but  the  rails  were 
badly  constructed  and  the  ties  rotten,  by  reason  of  which,  eta 

[Omitting  minor  questions.] 

But  the  most  interesting  and  important  question  remains.  Was 
•defendant  in  error  a  passenger  on  this  train,  in  the  true  sense  of 
the  term  ?  He  was  travelling  on  a  free  pass  issued  to  one  James 
Short,  and  not  transferable,  and  passed  himself  as  the  person  named 
in  the  pass.  By  his  fraud  he  was  riding  on  the  car.  Under  such 
circumstances  the  company  could  only  be  held  liable  for  gross  neg- 
ligence, which  would  amount  to  willful  injury.  But  on  the  asaamp- 
tion  he  was  a  passenger  on  the  car,  riding  on  a  free  ticket  contain- 
ing the  usual  conditions,  as  this  did,  then  the  case  is  like  that 
of  Illinois  CefUral  Railroad  Co.  v.  Ready  37  IlL  484,  where  it  waa 
held,  such  a  pass  or  ticket  is  a  perfect  immunity  to  the  oompany 
for  such  unavoidable  accidents  as  will  happen  to  the  best  managed 
railroad  trains ;  not,  however,  shielding  them  from  liabili^  for 
gross  negligence,  or  any  degree  of  negligence  having  the  character 
of  recklessness.  We  do  not  find  in  the  record  any  evidence  of  this 
character.  One  witness  did  state  he  informed  the  superintendent 
of  the  condition  of  this  battered  rail,  but  it  could  not  be  called 
gross  negligence  to  suffer  it  to  remain  in  place,  as  trains  passed  over 
it  safely,  and  this  accident  was  not  caused  by  it 

On  the  whole  record,  we  think  the  evidence  largely  preponder* 
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ates  in  &vor  of  plaintifb  in  error,  aod  does  not  sustain  the  verdict. 
Such  of  the  instructions  as  fail  U>  conform  to  the  views  herein 
expressed  are  faulty,  and  should  not  have  been  given. 

The  judgment  is  reversed. 

Judgmeni  reversed. 

Boor,  J.,  dissenting. 


Kbhkbb  v.  Habdiko. 

an  m.  264.)  ' 

Mi— iMmMil!|f^«MN0  dtfecU^9eUer^9  artifice^  mOe  of  land ---eemtpime^ 

— mUrepretentoHon. 

The  vendor  of  a  mare  and  a  mule  had  them  both  in  a  single  stall  where  de- 
fects were  not  eaaily  discoverable.  The  buyer  being  about  to  examine 
them,  the  vendor  said  that  the  mule  had  once  kicked,  but  was  sound.  The 
buyer  being  inexperienced,  and  relying  on  this  representation  in  the  pnr^ 
chase,  held^  that  the  representation  was  a  warranty  covering  even  viaible 
defects. 

The  vendor  of  land  represented  to  the  purchaser,  who  had  never  seen  it,  lived 
at  a  distance  of  seven  miles  fh>m  it,  and  was  unacquainted  with  its  value-; 
that  he  had  been  oflbred  $1,200  for  it,  and  fraudulently  procured  a  third  per^ 
son  to  corroborate  his  statement  The  offer  was  fictitious  and  payable  in 
property  either  worthless  or  at  greatly  exaggerated  values.  The  land  wae 
worth  mudi  less  than  the  price  paid.  BM,  that  the  vendor  was  liable  In 
damages  to  the  vendee  for  the  fraud.* 

AOTION  for  damages  for  breach  of  warranty  on  sale  of  animals, 
and  for  fraud  and  deceit  and  sale  of  land.  The  declaratiod 
alleged  and  the  evidence  showed  that  the  defendant  offered  to  sett 
the  plaintiff  a  mare  and  a  mule,  both  placed  in  a  single  stall,  where 
inspection  was  diflScult  and  defects  were  not  easily  discoverable; 
that  when  the  plaintiff  was  about  to  inspect  them,  the  defendant 
remarked  that  the  mule  had  once  kicked,  and  the  mare  had  once 
had  a  slight  attack  of  sweaney,  but  that  both  the  mule  and  the 
marewere  sound;  that  relying  on  this  representation  the  plaintiff 
did  not  inspect  the  animals ;  that  the  mule  proved  to  have  imper- 
fect ankles   and   feet  that  needed  trimming,  which   were  visible 

*8eeFafitorv.  irouttonaUMaaB.  Oa),19Am.Rep.  S15;  STlfe  t.  ^ndrein  (56  N  Y.  8^ 
KAni.  Bep  S79,  and  note,  880 ;  CWoe  v.  Cllri8tfe(4SVt.  ISI),  1  Am.  Bep.  818;  EbOtrookw, 
C'ntmor  0b  Me.  87HK  11  Am.  Bep.  812,  and  note,  818. 
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defects.  It  was  also  alleged  and  proved  that  the  defendant  offered 
certain  land  for  sale  to  the  plaintiff,  alleging  that  one  Delay  had 
offered  him  11,200  for  it;  that  defendant  had  never  seen  the  land, 
lived  at  a  distance  of  seven  miles  from  it»  and  was  nnacqaainted 
with  its  valne;  that  defendant  frandulently  induced  Delay  to  cor- 
roborate this  statement  to  plaintiff ;  that  Delay's  offer  was  a  mere 
pretense,  and  was  payable  in  worthless  notes  and  other  property 
estimated  at  greatly  exaggerated  valnee  ;  that  plaintiff  purchased 
the  land,  relying  on  the  representation  and  Delay's  corroboration; 
and  the  land  proved  to  be  worth  muoh  less  than  he  paid.  The 
plaintiff  had  judgment 

0,  F.  Wheavy  for  appellant. 

Tunnediffe  dt  MaiieBon  and  Wm.  H,  IfiecB,  for  appellee. 

ScHOLFiBLD,  J.  [After  stating  the  facts.]  In  determining 
whether  there  was  in  fact  a  warranty,  the  decisive  test  is, 
whether  the  vendor  assumes  to  assert  a  fact  of  which  the 
buyer  is  ignorant,  or  merely  states  an  opinion  or  judgment  upon 
a  matter  of  which  the  vendor  has  no  special  knowledge,  and  on 
which  the  buyer  may  be  expected,  also,  to  have  an  opinion  and  to 
exercise  his  judgment.  In  the  former  case,  there  is  a  warranty;  in 
the  latter,  not  Benjamin  on  Sales,  464.  And  this  is  snbstan^ 
tially  the  rule  recognized  by  this  court  in  Adanks  v.  Johmonf  15 
111.  345. 

Although  the  general  rule  is,  that  a  warranty  will  not  extend  to 
guard  against  defects  that  are  plain  and  obvious  to  the  senses  of 
the  purchaser,  and  which  requires  no  skill  to  detect  them,  this  has 
1^0  application  to  cases  w)iere  the  vendor  uses  art  to  conceal,  and 
does  conceal,  such  defects.  Cfhadsey  v.  OreeTis^  24  Conn.  562; 
RobertsM  v.  Clarkaan,  9  B.  Monr.  507  ;  QatU  v.  SheUon,  3  id.  428; 
Irving  v.  TTiomas,  6  ShepL  (18  Me.)  41&  See,  also.  Kohl  v.  Lind- 
fey,  39  HI.  .201. 

The  having  the  mare  and  mule  in  the  stable,  instead  of  out  in 
the  yard  where  the  defect  would  have  been  plainly  visible,  and  in 
a  single  stall,  too,  and  with  litter  about  their  legs,  in  connection 
with  the  remark  about  the  mule  having  kicked,  has  the  appearance 
of  design  to  prevent  the  discovery  by  the  plaintiff  of  the  defect, 
and  in  view  of  the  plaintiff's  known  inexperience  in  regard  to 
handling  such  animals,  we  think  the  jury  were  justified  in  finding 
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that  it  was  done  to  deceiye  him  and  preyent  his  discoyering  the 
defect 

Waiying  this,  howeyer,  the  mare  and  male  were  in  the  same 
stall,  whether  placed  there  for  the  purpose  of  misleading  the 
plaintiff  or  not,  and  it  is  eyident  the  defendant  knew  the  plaintiff 
had  not  disooyered  the  defect  in  the  male's  limbs,  and  when 
informed,  as  he  was,  that  the  plaintiff  was  relying  npon  his  word, 
and  not  apon  his  own  judgment,  it  was  plainly  his  daty,  if  he  did 
not  intend  to  contract  that  the  animals  were  as  he  represented,  to 
notify  him  of  the  fact,  and  that  he  mast  be  his  own  jadge.  Not 
haying  done  so,  he  shoald  be  held  to  make  good  his  representations. 
The  representation  was,  that  the  animals  were  soand  and  all 
right,  with  the  exception  of  the  slight  touch  of  sweaney  that  one 
of  the  mares  had,  and  this  is  the  undertaking  to  which  he  must 
beheld. 

In  KiddeU  y.  Bumard,  9  Mees.  ft  Wels.  668,  which  was  an  action 
for  a  breach  of  warranty  of  the  soundness  of  three  bullocks. 
Park,  B.,  in  the  discussing  the  meaning  of  the  term  **  sound,"  in 
that  connection,  said:  **  The  rule  I  laid  down  in  Coates  y.  Stephens^ 
2  IL  ft  Bob.  157,  is  correctly  reported;  and  I  am  there  stated  to 
haye  said:  '  I  haye  always  considered  that  a  man  who  buys  a  horse 
warranted  sound  must  be  taken  as  buying  him  for  immediate  use, 
and  has  a  right  to  expect  one  capable  of  that  use,  and  of  being 
immediately  put  to  any  fair  work  the  owner  chooses.  The  rule  as 
to  unsoundness  is,  that,  if  at  the  time  of  sale  the  horse  has  any 
disease,  which  either  actually  does  diminish  the  actual  usefulness 
of  .the  animal,  so  as  to  maJce  him  less  capable  of  work  of  any 
description,  or  which,  in  its  ordinaiy  progress,  will  diminish  the 
natural  usefulness  of  the  animal;  or,  if  the  horse  has,  either  from 
disease  or  accident,  undergone  any  alteration  of  structure,  that 
either  actually  does  at  the  time,  or  in  its  ordinary  effects  will, 
diminish  the  natural  usefulness  of  the  horse,  such  horse  is  un- 
sound."' 

This  would  seem  to  be  a  sufficiently  correct  definition  of  the 
term,  and,  applying  it  here,  it  is  yery  clear  there  was  a  breach  of 
the  warranty.  Either  from  disease  or  accident,  the  mule's  hind 
pastern  joints  were  so  crooked  oyer  that  it  was  lame  and  less 
capable  of  work  of  eyery  description  than  it  would  haye  been  in 
its  natural  state,  and  it  appears  this  must  permanently  impair 
vsefolness. 

Vol.  XXVni  —  78 
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The  general  role  of  law  is,  that  the  mere  statements  of  the  vendor 
as  to  the  value  of  land,  or  what  he  has  been  offered  by  others 
for  it,  are  not,  of  themselves,  such  evidence  of  legal  fraud  as  will 
anthorisse  a  recovery,  but  that  does  not  apply  here,  where  the  state- 
ment comes  from  a  third  party,  unknown  to  have  any  interest  in 
magnifying  the  value  of  the  land.  The  plaintiff  being,  himself, 
uninformed  as  to  the  value  of  the  land,  was  entitled  to  expect  that 
he  could  get  honest  information  from  others,  and  was  not  to  antici- 
pate they  were  in  a  conspiracy  with  the  defendant  to  deceive  him. 
By  this  conspiracy,  the  defendant  caused  a  source  of  information  to 
which  the  plaintiff  had  a  right  to  resort,  and  on  which  to  rely,  to 
become  corrupted,  and  thereby  prevented  his  obtaining  correct  in- 
formation, and  so  the  plaintiff  was  both  morally  and  legally  de- 
frauded. The  distinction  is  well  stated  in  Medbury  ei  oL  y.  Waisan, 
6  Mete.  246.  There,  an  action  was  brought  against  a  third  party 
for  the  false  representations  as  to  the  value  of  a  tannery,  eta,  upon 
the  faith  of  which  the  plaintiff  bought  of  the  owner.  But  the  fact 
that  the  suit  here  is  against  the  owner,  instead  of  the  party  mak* 
ing  the  false  statements,  since  the  conspiracy  is  clearly  proved, 
does  not  render  the  principle  governing  the  case  less  pertinent. 
The  judge  delivering  the  opinion  of  the  court,  among  other  things 
said:  ^'I  do  not  think  it  necessary  to  go  over,  in  detail,  the  an- 
thorities  cited  by  the  counsel  for  the  defendant,  they  having  often 
been  subject  to  comment ;  but  I  presume  I  am  safe  in  affirming, 
that  the  greater  part,  if  not  all,  of  the  cases  cited  are  those  of  falee 
affirmation  by  the  vendor  to  the  vendee,  where  the  maxim  eaveai 
emptor  applies,  and  not  those  resting  on  the  false  representations 
of  a  third  person  with  regard  to  the  value  of  the  property.  And 
the  distinction  between  the  two  cases  is  marked  and  obvious.  In 
the  one,  the  buyer  is  aware  of  his  position ;  he  is  dealing  with  the 
owner  of  the  property,  whose  aim  is  to  secure  a  good  price,  and 
whose  interest  it  is  to  put  a  high  estimate  upon  his  estate,  and 
whose  great  object  is  to  induce  the  purchaser  to  make  the  purchase ; 
while  in  the  other,  the  man  who  makes  the  false  assertions  has, 
apparently,  no  object  to  gain ;  he  stands  in  the  situation  of  a  dis- 
interested person,  in  the  light  of  a  friend,  who  has  no  motive  or  in- 
tention to  depart  from  the  truth,  and  who  thus  throws  the  vendee 
off  his  guard,  and  exposes  him  in  be  misled  by  the  deceitful  repre* 
sentations.''    And  it  was  held  the  plaintiff  was  entitled  to  recover. 

In  a  more  recent  case,  in  the  same  court,  Manning  v.  Alb$$y  11 
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Allen,  520,  a  party  who  was  indnoed  to  contract  by  false  and  fraud- 
ulent representations  of  a  third  party,  that  a  particular  kind  of 
security,  which  was  worthless,  was  selling  in  the  market  at 
a  given  price,  accompanied  by  the  exhibition, of  a  newspaper  con* 
taining  false  quotations  thereof,  was  held  entitled  to  rescind  the 
contract. 

Similar  ruling  was  applied  by  the  Supreme  Court  of  Vermont,  in 
Adams  v.  Seule  ei  al.y  3S  Yt  538,  where  the  owner  of  a  lease  em- 
ployed another  to  greatly  exaggerate  its  value  to  the  landlord,  and 
to  agree  to  purchase  the  whole  property  of  him  at  more  than  its 
value,  if  he  would  buy  the  lease  from  the  owner,  for  the  purpose  of 
defrauding  the  landlord  into  a  purchase  of  the  lease ;  and  it  was 
held,  such  exaggerated  statements  of  value  could  not  be  excused  as 
mere  ^^puffing^*^  such  as  a  vendor  is  allowed  to  make  use  of,  and 
that  the  readiness  with  which  the  landlord  caught  at  the  bait, 
though  he  knew  the  price  at  which  the  other  party  proposed  to 
purchase  was  too  high,  did  not  excuse  the  fraud  on  the  part  of  the 
confederate&  Bagshaw  v.  Seymour y  18  C.  B.  903,  and  Bedford  v. 
Bagehaw,  4  H.  ft  N.  538,  are  analogous  in  principle. 

On  authority,  therefore,  as  well  as  on  principle,  we  are  of  opinion 
that  the  plaintiff  was  entitled  to  recover  on  account  of  the  false 
representations  as  to  the  value  of  the  land,  made  by  Delay  pursuant 
to  the  defendant's  request 

The  jury  were  correctly  instructed  as  to  the  law,  and  we  see  no 

error  in  any  of  the  rulings  of  the  court 

The  judgment  is  afSrmed. 

JudgmerU  affirmed. 

Bbbbsb,  J.,  dissenting. 


Stack  v.  Oitt  of  East  St.  Louis. 

(86in.8T/.) 

MwMpale<frperaiian^granHng  use  ofareet—liabUUpfordamaf^e  to  atuUem 

A  deeUuration  alleged  that  a  dty  had  aathorized  a  bridge  company  to  oonatruet 
an  approach  to  a  bridge  In  a  public  street  of  said  dtj,  which  obstracted  the 
street  in  front  of  and  along  the  plaintiffs  lot  abutting  thereon,  rendering 
the  street  in  front  of  his  lot  impassable,  prevent  ingress  to  and  egress  from 
die  lot»  causing  water  to  drain  and  flow  apon  the  lot.  and  to  fill  the  cellars 
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thoreon,  and  bj  leMon  of  the  noise,  oonf nsion,  ehaking  and  falling  of  diit 
and  dast  caiued  bj  teams  and  wagons  passing  oTor  the  approach  to  the 
bridge,  injuring  the  rental  Talae  of  the  booses  on  the  lot,  and  venderlag 
the  same  onprodactiTe ;  on  demurrer,  held^  that  the  declaration  stated  a 
good  cause  of  action  on  the  case.* 

ACTION  on  the  case.    The  opinion  states  the  oase.    The  defend- 
ant had  judgment. 

X.  R.  Hite,  for  appellant. 

O.  dt  0.  A.  JSTameTy  for  appellee. 

Walker,  J.  The  declaration  in  this  case  aTers,  that  on  and 
before  the  26th  day  of  Febmary,  1873,  plaintiff  was  the  owner  of 
a  lot  in  the  city  of  East  St.  Loaisy  abutting  on  Orook  street,  and 
on  a  level  with  it  It  further  avers  that  the  city,  having  control  of 
the  street,  by  ordinance  authorized  and  permitted  the  Illinois  and 
St  Louis  Bridge  Company  to  enter  into  the  possession  and  to  erect 
a  superstructure,  or  approach,  to  the  eastern  end  of  its  bridge,  over 
Crook  and  other  streets;  that  in  pursuance  of  the  ordinance,  the 
bridge  company  entered  into  possession  of  the  street  and  obstructed 
the  same  in  front  of  and  along  plaintifiPs  land  with  the  super- 
structure of  the  approach  to  the  eastern  end  of  the  bridge,  of 
wood  and  iron,  high  above  the  level  of  plaintiff's  lot  and  the  grade 
of  the  street,  and  thereby  then  and  there  rendered  Crook  street 
permanently  impassable  and  useless  as  a  street  along  plaintiff's 
land,  and  obstructed  plaintiff's  egress  and  ingress  to  his  land  from 
the  street;  and  thereby  then  and  there,  by  means  of  the  obetmction, 
the  water  was  caused  to  drain  and  flow  upon  the  plaintiff's  land, 
and  to  fill  the  cellars  upon  the  same,  and  by  reason  of  the  noise, 
confusion,  shaking  and  the  falling  of  dirt  and  dust,  caused  by 
teams  and  wagons  passing  over  the  bridge  approach,  plaintiff's 
tenants  occupying  the  houses  thereon  were  driven  out,  and  by 
reason  thereof,  plaintiff  cannot  procure  other  tenants  to  oconpy 
the  premises,  and  they  are  thereby  rendered  unproductive,  by 
reason  whereof  the  land  was  greatly  injured  and  permanently  dam- 
aged, whereby  he  has  sustained  damage. 

*8e6,  to  the  same  effecti  Inman  t.  2Vipp  (11 B.  1. 6B0),  S8  Am.  Rep.  5^:  Rnm  ▼.  OHv  ^ 
€«nton(46Iowa,e08),  »  Am.  Rep.  169;  raioMW  T.Otty  «^  ZTav  H<Nwa(U  Conn.  SMI,  S 
Am.  Rep.  417, and  note»  457;  HmidtnhaU  r.  Otty  cf  Ottmrnn  m Iewa» 
Bep.l8S. 
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To  the  declaration  the  city  demiirred»  and  the  court  held  that 
the  declaration  disclosed  no  cause  of  action,  and  sustained  the 
demurrer,  and  rendered  judgment  against  plaintiff  for  costs  of 
the  suit,  and  he  brings  the  record  to  this  court  and  asks  a  reveraaL 

In  favor  of  aflBbrmanoe,  it  is  urged  that  the  fee  in  the  street  is  in 
the  city,  and  it  could  appropriate  the  street  as  it  did  without 
incurring  liability.  It  is  true  that  the  city  holds  the  fee,  but  it  is 
in  trust  for  the  use  of  the  public  for  the  purposes  of  a  street 
The  city  has  no  power  to  sell,  lease  or  otherwise  appropriate  it  to 
other  purposes;  nor  can  it  be  closed  or  obstructed  so  as  to  deprive 
the  public  from  its  use  as  a  highway.  Such  )>ublic  passways  are 
indispensable  to  the  owners  of  lots  in  cities  and  villages.  They 
are  laid  out  and  appropriated  for  that  purpose,  and  it  is  the  duty 
of  the  dty  government  to  keep  them  open  and  ii^  repair,  for  the 
use  of  all  persons  who  desire  to  use  them  for  travel  and  passage 
over  them. 

It  has,  however,  been  held,  that  a  city  or  village  may  authorise 
the  laying  of  railroad  tracks  in  their  streets;  that  such  a  use  is  not 
inconsistent  with  the  trust  for  which  they  are  held  by  the  ciiy. 
But  in  thus  permitting  them  to  be  used,  the  city  has  no  right  to 
so  obstruct  the  streets  as  to  deprive  the  public  and  adjacent  prop* 
erty  holders  of  their  use  as  streets.  The  primary  object  is,  for 
ordinary  passage  and  travel,  and  the  public  or  individuals  cannot 
be  rightfully  deprived  of  such  use.  Kor  has  the  city  the  right  to 
so  obstruct  its  streets  as  to  deprive  property  holders  of  free 
access  to  and  from  their  lots.  It  may,  no  doub^  establish  a  grade 
for  its  streets,  and  in  doing  so,  if  judiciously  and  carefully  done,  it 
will  not  be  liable  for  damages  by  reason  of  the  grade  being  raised 
above  or  sunk  below  the  surface  of  adjoining  lots;  but  if  the  grade 
thus  established  shall  be  done  in  an  unskillful  manner,  and  injury 
results,  the  city  will  be  liable  in  damages  for  the  wrong  thus 
inflicted. 

Whilst  the  city  may  have  had  the  right  to  permit  the  construction 
of  the  approach  to  the  bridge,  in  the  street,  still  it  could  only  permit 
it  to  be  done  in  such  a  manner  as  not  to  produce  injury  to  property 
holders  abutting  the  street  In  the  case  of  Nemns  v.  The  City  of 
Pmria,  41  HI.  502,  it  was  held,  that  whilst  the  city  had  the  right 
to  grade  its  streets  by  lowering  or  raising  them,  the  property 
holder  adjacent  to  the  street  thus  graded  cannot  call  the  city  to 
account  for  error  in  judgment  in  establishing  the  grade,  nor  can 
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they  recover  damages  for  incooTenienceB  or  expense  in  adjoating 
the  approach  to  their  premises  for  the  purpose  of  ingress  or  egicss ; 
that  a  city,  whilst  it  is  the  owner  of  its  streets,  has  no  more  power 
over,  them  than  has  a  jMivate  individual  over  his  own  land,  and  it 
cannot,  nnder  the  claim  of  public  oovenienoe,  be  permitted  to 
exercise  that  dominion  to  the  injury  of  another^s  property  in  a 
mode  that  would  render  a  private  individual  responsible  in  dun- 
ages,  without  itself  becoming  responsible.  It  was  also  held,  that  if 
it  should  become  necessary  for  the  interest  of  the  public,* in  grading 
or  draining  the  streets,  that  the  lot  of  an  individual  should  be  ren- 
dered unfit  for  occhpancy,  either  wholly  or  in  part,  the  public 
should  pay  for  it  to  the  extent  to  which  the  owner  is  deprived  of 
its  Intimate  use  ;  that  the  Oonstitution  provides  that  private  prop- 
erty shall  not  be  taken  for  public  use  without  due  compensation, 
and  that  provision  applies  as  well  to  secure  the  payment  for  prop- 
erty partially  taken  for  the  use  or  convenience  of  a  street,  as  where 
wholly  taken  and  converted  into  a  street,  —  the  question,  as  to  the 
extent  to  which  the  property  is  taken,  makes  no  difference  in  the  ap- 
plication of  the  rale  ;  that  private  rights  are  never  to  be  sacrificed 
to  public  convenience  or  necessity  without  full  compensation,  and 
that  for  such  an  injury  inflicted,  an  action  may  be  maintained,  and 
damage  recovered  as  a  compensation.  To  the  same  effect  are  the 
cases  of  City  of  Aurora  v.  Oittetty  56  111.  132  ;  OUy  of  Aurora  v.  Seed, 
57  id.  29  ;  s.  c,  11  Am.  Bep.  1 ;  OUyo/Dixony.  Aal^er,  65 IlL  518  ; 
8.  c,  16  Am.  Bep.  591 ;  OUy  of  Alton  v.  Hope,  68  DL  167.  The 
latter  cases  follow   Nevins  v.  7^  City  of  Peoria,  supra. 

The  case  of  The  City  of  Pekin  v.  Brereton,  67  lU.  477  ;  8.  a,  21 
Am.  Bep.  555,  in  almost  every  essential  particular,  is  like  the  case 
at  bar.  It  was  there  held,  that  where  the  city  council  gave  a  rail- 
road company  the  right  to  construct  its  track  along  a  public  streeta 
and  the  company,  under  the  right  thus  conferred,  made  excava- 
tions in  the  street  so  that  the  owners  of  abutting  lots  were  deprived 
of  convenient  access  to  and  from  the  street,  and  to  their  lots,  and 
their  lots  and  the  tenements  thereon  were  subjected  to  injury  by  the 
caving  and  falling  of  the  streets  and  lots,  the  city  was  liable  to  the 
plaintiff  for  the  injury  caused  by  such  excavations.  That  case  also 
reaffirms  the  rule  as  to  the  use  of  the  streets,  and  the  manner  of  their 
improvement,  announced  in  Nevins  v.  The  City  of  Peoria;  and  in 
that  case  it  was  held  that  the  cases  of  Moses  v.  The  Pittslmrghy  H. 
Wayne  and  Chicago  Railroad  Co^  21  HI.  516,  and  Murphy  v.  7^ 
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9f  Ohicago^  29  id.  279,  were  essentially  modified  by  the  case  of  Nevin$ 
T.  7%0  Oitjf  of  Peoria,  and  other  sabseqaent  cases  in  this  court 

In  the  case  of  Stone  y.  T%e  Fairbury^  PorUiac  and  Northtoeetem 
Railroad  Oo^  68  111.  394 ;  8.  o.»  18  Am.  Bep.  556,  it  was  held  that 
the  throwing  of  smoke  and  dost,  by  a  railroad  company,  on  the 
property  of  the  plaintiff,  or  other  physical  injuries  inflicted,  gare 
the  owner  a  right  of  recovery.  This  was  a  case  where  the  railroad 
was  constructed  in  a  street  by  authority  of  the  village,  and  to 
that  extent,  it  is  similar  to  the  case  at  bar. 

In  this  case,  as  in  Kevins  v.  JTie  City  of  Peoria,  supra,  the  con- 
struction of  the  approach  to  the  bridge  turns  water  on  prem- 
ises of  appellant,  and  as  in  the  case  of  The  City  of  Pehin  v.  Brere- 
ton,  supra,  he  is  deprived  of  access  to  and  from  the  street,  and  to 
his  property ;  and,  like  Stone  v.  The  Fairbury,  Pontiac  and  Norths 
western  Railroad  Co.,  supra,  dust  and  dirt  were  thrown  on  his  land. 
These  cases  clearly  authorize  a  recovery  for  each  of  these  several 
injuries ;  and  the  cases  against  the  cities  of  Peoria,  Aurora,  Dixon, 
and  Alton,  establish  the  rule,  that  the  city,  had  it  made  the  struct- 
ure causing  the  injury,  would  have  been  liable  to  respond  in  dam- 
ages; and  the  case  of  The  City  of  Pehin  v.  Brereton,  supra,  announces 
the  rule,  that  where  the  city  authorizes  the  structure  which  causes 
the  injury,  it  will  be  liable  for  damages.  What  a  person  does  by 
another,  he  does  by  himself>  is  a  familiar  maxim  of  the  law ;  and 
when  the  city  autiiorized  the  bridge  company  to  construct  this 
approach,  it  became  responsible  for  all  the  damages  resulting,  pre- 
cisely as  though  it  had  made  the  structure  itself. 

From  the  cases  referred  to,  there  can  be  no  doubt  that  the  dec- 
laration shows  a  good  cause  of  action,  and  the  court  below  erred  in 
sustaining  the  demurrer  to  it  The  judgment  must  be  reversed 
and  the  oause  remanded. 

Judgment  reversed. 
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Katbib  v.  Haui. 

M$gtiiabUpmp0r'^moi$paifdbU  to  maker^M  9ft4mt — ki4tfmmt%%  h$ 

A  piomiBsoiy  note  wma  made  payable  to  the  order  of  the  maker  and  Indoraed 
by  him.  The  defendant's  intestate  afterward  indorsed  it  nnder  him.  AU» 
that  the  liability  of  the  latter  was  that  of  second  indonser,  and  not  thai  of 
guarantor,  there  being  no  eridenee  of  any  agvaemsnt  to  aasome  aiiy  other 
liabUity.* 

CLAIM  against  an  estate  on  a  promiflBory  note.    The  Ofriiika 
states  the  facts.    The  claim  was  disallowed. 

Joseph  Oittetpie^  for  appellant 
Erome  d  Eladley^  for  appellee. 

SoHOLFiBLD,  0.  J.  Appeal  was  proseonted  to  the  Oironit  Ctonrt 
of  Madison  oonnty,  from  a  judgment  of  the  coonty  court  of  that 
connty,  disallowing  a  claim  in  favor  of  appellant  against  the  estate 
of  John  G.  Smith,  deceased.  On  trial  being  had  in  the  Oircnit 
Conrt,  that  conrt  gave  judgment,  affirming  the  judgment  of  the 
county  court,  and  to  reverse  this  judgment  the  present  appeal  is 
prosecuted. 

Appellant's  claim  is  based  upon  a  promissory  note,  and  the  in* 
dorsement  thereof,  in  the  words  following : 

''  $5,000.  March  38,  1871. 

«« One  year  after  date,  I  promise  to  pay  to  the  order  of  myself 
five  thousand  dollars,  for  value  received,  negotiable  and  payable 
without  defalcation  or  discount,  and  with  interest  from  maturity, 
at  the  rate  of  ten  per  cent  per  annum. 

"  No.  — .  "  F.  W.  SxiiH.'* 

Indorsed:  ** Interest  paid  to  March  38»  1874  Waiving  dam«n4 
protest  and  notice  thereof. 

"P.W.  SXIXH. 

'<JoHH  G.  Smuh.* 


•  See  Burton  T.  Bantfwd  (10  W.  Ya.  mu  ffl  An.  Bep.  STl,  sad  nolo. 
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Appellaat  proved^  by  the  evidence  of  F.  W.  Smithy  the  maker 
of  the  note,  that  the  siguatares  indorsed  were  those  of  himself  and 
father ;  that  they  were  indqrsed  at  the  time  the  note  was  drawn^ 
the  words,  '*  waiving  demand,  protest  and  notice,"  being  indorsed 
before  their  signatures  ;  that  he  believed  the  credit  was  given  by- 
appellant  to  his  father ;  that  he  himself  had  no  property  at  the 
time,  and  appellant  loaned  him  $5,000  in  money,  at  ten  per  cent 
interest,  npon  the  name  of  his  father.  The  evidence  was  received 
by  the  court,  subject  to  objection  to  be  thereafter  considered,  and 
no  announcement  was  8ubsequenl;ly  made  in  regard  to  the  ruling 
of  the  court  as  to  the  admissibility  of  the  evidence.  / 

As  the  case  was  tried,  by  agreement  of  parties,  by  the  courts 
without  the  intervention  of  a  jury,  we  deem  it  necessary  only  to 
inquire  whether  the  relation  of  the  deceased,  John  O.  Smith,  to 
the  note  is,  under  the  evidence,  to  be  held  as  that  of  guarantor,  or 
of  indorser  merely.  If  it  shall  be  held  to  be  the  former,  the  judg- 
ment must  be  reversed ;  if  the  latter,  it  must  be  affirmed. 

We  think  the  ruling  in  Bogue  y.  Maiek,  25  IlL  91,  and  BJaieh' 
ford  V.  MUKieny  85  id.  434,  applicable,  and  conclusive  of  the 
question. 

The  note  being  payable  to  the  maker,  it  could  have  no  validity 
until  indorsed  and  transferred  by  him.  He,  when  this  was  done, 
became  the  first  indorser,  and  John  G.  Smith  was  the  second  in- 
dorser.  It  was  said  in  the  case  last  above  cited  :  "  Inasmuch  as 
the  note  can  never  have  any  validity  until  the  name  of  the  payee 
appears  upon  it  as  an  indorser,  the  person  writing  his  name  iu 
blank  upon  the  note  understands  that,  when  the  note  takes  effect^ 
his  name  will  appear  upon  it  as  a  second  indorser,  and  it  is  reason- 
able to  conclude  that  such  was  the  position  which  he  intended  to 
occupy.  *  *  All  persons  receiving  a  note  thus  payable  and  so 
indorsed  are  apprised  of  the  apparent  obligations  of  the  indorsers  ; 
and  if  they  rely  upon  any  other  obligation,  it  is  their  duty  to  asoer- 
tun  whether  it  exists." 

It  is  true,  we  must  suppose  that  the  waiver  of  ^demand,  protest 
and  notioe  thereof,''  was  intended  to  relieve  the  assignee  from  some 
duty  whioh  it  was  thought  he  would  otherwise  have  been  under,  to 
fix  the  liability  of  the  indorser ;  but  it  would  seem  quite  evident 
they  were  used  in  ignorance  of  our  statute,  and  under  the  impres- 
sion that  the  law  here,  as  in  England  and  some  of  car  sister  States, 
proof  of  demand,  protest  and  notioe  theteo^  to  fix  the 
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liability  of  the  indorser.  Tbey  do  not,  howeYor,  profess  to  ielie?e 
the  assignee  from  bringing  suit  and  prosecuting  the  maker  to  in- 
solTency,  as  required  by  our  statute,  to  fix  the  liability  of  an  indor- 
ser, —  and  courts  of  law  can  only  enforce  the  undertakings  of 
parties  as  they  are  written. 

There  is  nothing  in  the  circumstances  proyed  suiBoient  to  author- 
tae  the  conclusion  that  John  G.  Smith  intended  to  assume  any 
other  liability  than  that  of  second  indorser. 

[Omitting  minor  matters.] 

Believing  there  is  no  substantlai  error  in  the  record,  the  judg- 
ment  is  affirmed. 

9f  ^^^itSm  w^W^fwWW     W^flPVT  ^V^^^V^^ 
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CBsni.  asu 

Where  land  Is  wiongf  ally  OTerflowed  so  m  to  deprive  the  owner  of  Us  vse,  the 
tme  messaie  of  damages  ia  its  lair  rental  valae,  and  not  tbe  oontlageat 
profits  of  crope  which  might  have  been  laiaed  on  it  had  it  not  been  oveiw 
flowed. 

ACTION  on  the  case  for  damages  for  overflowing  land.    The 
opinion  states  the  facts.     The  plaintiff  had  judgment. 


19  Adams,  for  appellant. 
T.  A.  Moran,  for  appellee. 

Walkeb,  J.  This  was  an  action  of  a  case  against  the  city  of 
Chicago,  to  recover  damages  produced  by  throwing  stone,  earth,  etc^ 
into  the  mouth  of  a  small  stream  that  usually  discharged  into  the 
canal  whereby  water  was  dammed  and  flowed  back  on  the  land,  and 
six  or  seven  acres  could  not  be  planted  or  cultivated  during  the 
years  1871, 1872  and  1873.  The  court  below  permitted  appellee  to 
prove  that  if  the  land  had  been  planted  with  potatoes,  the  ground 
would  have  yielded  two  hundred  bushels  to  the  acre,  and  that  they 
would  have  sold  at  about  an  average  of  seventy  cents  per  bushel 
when  matured,  and  that  it  would  have  oost  about  $35  per  acre  to 
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pfamt^  oultiyate  and  market  the  potatoes.  And  thus  it  was  olaimed 
that  the  land  would  have  yielded  in  the  aggregate  near  3,560 
bashela,  and  would  have  sold  for  a  much  larger  sum  than  was  found 
by  the  jury. 

On  tiiis  evidenoe  the  jury  found  a  verdict  for  plaintiif  for  the 
sum  of  11,^0,  and  the  oourt,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment  on  the  verdict,  and  the  city  appeals. 

The  damages  in  this  case  are  excessive,  and  the  judgment  must 
be  reversed.  The  rule  for  the  assessment  of  damages  was  wrong. 
In  cases  of  this  character  the  true  measure  is  the  fair  rental  value 
of  the  ground  which  was  overflowed  and  not  the  possible,  or  even 
the  probable,  profits  that  might  have  been  made,  had  the  land  not 
been  overflowed.  Such  damages  are  too  remote  and  speculative, 
depending  on  too  large  a  variety  of  contingencies  which  might 
never  have  happened.  The  result  of  the  application  of  the  rule  in 
this  case  shows  its  wrong  and  injustice.  Hence  the  rule  adopted 
gave  appellee  nearly  174  per  acre  as  an  annual  rent  This  manifests 
the  incorrectness  of  the  rule. 

But  the  case  of  the  Chicago  and  Rock  Island  R.  IL  Oo.t.  Ward, 
16  IlL  522,  is  referred  to,  as  sustaining  the  rule  adopted  by  the 
court  below.  That  case,  in  some  of  its  features,  is  like  the  case  at 
bar.  In  that  case  it  was  held,  the  proof  of  the  average  value  of  the 
crop  at  maturity  was  proper,  as  a  means  of  ascertaining  its  value 
when  destroyed.  But  there  the  crop  was  planted,  and  partly,  if 
not  fully  cultivated  when  destroyed,  while  here  no  crop  was  ever 
planted,  nor  was  any  preparation  made  to  plant  the  ground.  It  was 
overflowed  before  the  planting  season  had  arrived.  But  even  if  the 
principle  there  announced  is  broad  enough  to  embrace  the  rule 
adopted  in  this  case,  we  must  hold  that  it  should  not  be  adopted  as 
the  measure  of  damages.  We  see  that  it  had  produced  wrong  and 
injustice.  The  rule  announced  in  that  case  has  not  been  followed 
in  subsequent  cases.  See  Olmstead  v.  Burke,  25  111.  86 ;  OUUjf  v. 
Hawkins,  48  id.  308;  Chreen  v.  Williams,  45  id.  206,  and  Ckapman  v. 
JSrijf,  49  id.  211. 

Inasmuch  as  this  land  was  not  planted,  and  no  one  could  know 
or  calculate  with  any  degree  of  certainty  what  such  a  crop  would 
have  produced  had  the  ground  been  planted,  the  only  certain  meas- 
ure of  damages  is  the  rental  value  of  the  land  thus  overflowed,  and 
the  use  of  which  appellee  was  deprived.  Any  other  is  speculative 
and  uncertain.    Crops  not  planted  are  not  in  existence,  and  it 
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planted  are  liable  to  so  large  a  number  of  contingenoies  and  acci- 
dents, that  what  they  may  yield  oan  only  be  a  matter  of  eonjectore;; 
and  what  land  might  produce,  and  what  the  crop  would  sell  for 
when  produced,  is  too  uncertain  to  be  adopted  as  a  rule  for  the 
measure  of  damages  when  a  person  has  been  depriyed  of  the  use  of 
land. 

Objections  haye  been  urged  to  the  declaration,  but  kaye  is  given 
to  appellee,  if  he  chooses,  to  amend,  so  as  to  remoye  the  objections 
urged. 

For  the  enor  indicated,  Uie  judgmentof  the  court  below  is  re- 
forsod,  and  the  cause  lomanded* 
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CALIFORNIA. 
Lim  T.  Obvtral  Paoifio  Railboab  Cki. 

(new.  68.) 

CM^fmHin  — p#iwr  io  guarcnUee  hond»  of  another  e&rparaHmk. 

H  ii  iMvfal  lor  one  ndlxoad  corporation,  apon  a  saAdeiit  ooiuddeiatlaD,  to 
gaaiantee  the  bonda  of  another  railroad  corporation. 

THB  California  Pacifle  Bailroad  Company  and  the  Central  Pacific 
Bailroad  Company  were  railroad  corporations  organized  under 
the  laws  of  California,  whose  lines  of  railroad  were  completed.  The 
plaintiffs,  as  trnstees,  owned  bonds  of  the  former  company,  oyer- 
dne,  for  the  collection  of  which  proceedings  in  bankruptcy  had 
been  instituted. 

On  the  9th  day  of  December,  1875,  the  plaintiffs,  as  such  trust- 
eoB,  agreed  with  the  California  Pacific  Bailroad  Company  to  relin- 
quish the  bonds,  amounting  to  $3,500,000,  and  accept  in  lieu 
thereof  12,000,000  of  the  bonds  of  the  California  Pacific  Bailroad 
Company,  payable  in  thirty  years  from  the  first  day  of  July,  1875, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  which  said 
bonds  should  be  secured  by  a  trust  mortgage  upon  said  railroad  and 
its  properties  and  franchises,  the  California  Pacific  Bailroad  Com- 
pany agreeing  to  cause  the  payment  of  said  bonds  to  be  guaranteed 
by  the  Central  Pacific  Bailroad  Company,  and  to  proTide  a  legal 
and  yaUd  oondderation  to  support  said  guaranty. 

The  California  Pacific  Bailroad  Company  proffered  to 
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its  bonds  executed  and  secnied  aocoiding  to  agreement,  and  of  tka 
required  amount,  and  upon  each  bond,  and  over  the  signatare  and 
aeal  of  the  Central  Pteific  Bailroad  Company,  duly  aflBxed,  wai 
written  the  following  guaranty : 

^Whereas,  the  Calif omia  Pacific  Bailroad  Company,  maker  of 
the  foregoing  bond,  has  leased  its  raOroad,  and  branches  thereof, 
for  the  term  of  twenty-nine  years,  to  the  Central  Pacific  Bailroad 
Company ;  now,  therefore,  in  consideration  of  said  lease  and  of 
other  yaluable  considerations  thereunto  moYing,  the  said  Central 
Pacific  Bailroad  Company  hereby  guarantees  the  payment  of  the 
foregoing  bond,  both  principal  and  interest,  to  the  holder  thereof 
according  to  the  terms  of  said  bond  and  the  coupons  thereto  at- 
tached/' 

The  terms  of  the  lease  referred  to  in  said  guaranty,  and  which 
were  relied  upon  as  a  legal  and  yalid  consideration  for  the  support 
of  said  guaranty,  were  as  follows: 

1.  The  California  Pacific  Bailroad  Company  leases  its  road,  fix- 
tures, rolling  stock,  and  appurtenances,  to  the  Central  Pacific 
Bailroad  Company  for  the  term  of  twenty-nine  years,  commencing 
on  the  1st  day  of  July,  1876. 

2.  In  consideration  of  said  lease,  the  Central  Pacific  Bailroad 
Company  guarantees  the  payment  of  the  bonds  hereinbefore  men- 
tioned, both  principal  and  interest,  at  maturity. 

8.  To  pay  to  the  California  Pacific  Bailroad  Company  the  sum 
of  t650,000  as  annual  rent,  to  be  paid  semi-annually,  in  install- 
mente  of  1275,000,  on  the  15th  of  June  and  the  15th  of  December 
in  each  year,  the  first  payment  to  be  made  on  the  15th  of  Decem- 
ber, 1876. 

4.  To  keep  the  road  and  rolling  stock  of  the  said  California 
Pacific  Bailroad  Company  in  repair,  and  return  the  same  at  the  ex- 
piration of  said  lease  in  as  good  condition  as  the  same  now  are,  ex- 
cept in  cases  of  extraordinary  damages  resulting  from  fioods,  tem- 
pest, etc,  which  latter  named  damages  are  to  be  repaired  at  the 
expense  of  the  said  California  Pacific  Bailroad  Company. 

5.  To  pay,  during  the  term  of  said  lease,  all  the  taxes  that  may 
be  levied  upon  the  property  of  the  said  California  Pacific  Bailroad 
Company,  State,  county  and  municipal. 

6.  To  pay  all  legal  expenses  and  damages  that  may  be  sustained 
by  third  purties  in  consequence  of  the  operation  of  said  road  by 
said  Central  Pacific  Bailroad  Company. 
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7.  The  said  Central  Pacific  Bailroad  Company  to  have  the  option 
to  pay  the  aforesaid  sum  of  1550,000  in  money  or  in  interest  coupons 
attached  to  the  bonds,  or  any  thereof,  of  the  said  California  Pacific 
Baihroad  Company. 

8.  If  the  net  earnings  of  the  road  shall  at  any  time  exceed  the 
sum  of  t550,000,  one-fonrth  of  such  excess  shall  be  paid  to  the 
Central  Pacific  Bailroad  Company,  and  three-fourths  thereof  to  the 
California  Pacific  Bailroad  Company.  By  net  earnings  is  meant 
snch  sum  as  shall  be  left  after  the  payment  of  all  expenditures,  lia- 
bilities, and  disbursements  of  every  kind  and  description  whatever, 
including  repairs,  taxes,  interest  on  bonds,  and  the  principal 
thereof. 

9.  The  three-fourths  of  snch  excess  over  1550,000  to  be  converted 
by  the  said  California  Pacific  Bailroad  Company  into  a  sinking 
fund  to  meet  the  extraordinary  repairs  caused  by  fioods,  etc.,  here- 
inbefore mentioned,  and  also  to  meet  and  pay  the  principal  of  the 
bonds  of  said  company  at  maturity. 

10.  The  terms  of  the  lease  may  be  altered  at  the  expiration  of 
each  period  of  five  years,  upon  demand  or  request  of  either  party 
thereta  If  the  parties  themselves  cannot  agree  upon  the  altera- 
tion to  be  made  therein,  the  subject-matter  shall  be  referred  to 
arbitrators,  each  party  choosing  one,  and  those  two  selecting,  if 
necessary,  a  third. 

The  plaintiffs  declined  to  receive  said  bonds.  The  question 
submitted  to  the  court  for  decision  was:  Is  the  guaranty  of  the 
Central  Pacific  Bailroad  Company  upon  said  bonds  valid  and  bind- 
ing upon  itP 

The  court  held  the  contract  valid  and  binding.  The  plaintiffs 
appealed. 

Oeorg$  Gadwalad&r  and  Delos  Lakey  for  appellants,  cited  2  Eenf  s 
Com.  298 ;  Vandall  v.  South  San  Francisco  Dock  Company^  40  CaL 
83 ;  Madison,  etc.  Plank  Road  Company  v.  Waterioumy  dc,  Plank 
Road  Company,  7  Wis.  59 ;  Munt  v.  The  Shrewsbury,  eic,  Rail- 
way Company,  18  Beav.  1 ;  State  Bank  v.  Untied  States  Pottery 
Co.,  84  Vt  144 ;  and  Smead  v.  Indianapolis  R.  R.  Co.,  11  Ind.  104. 

&  W.  Sanderson,  for  respondents. 

Bt  ths  Couat.  The  covenants  on  the  part  of  the  leasee,  the 
Central  Pacific  Bailroad  Company,  contained  in  the  lease  made  bj 
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•the  Oalifomia  Pacific  Bailroad  Company,  the  lessor,  as  set  forth  in 
the  fifth  paragraph  of  the  agreed  case,  are  that  the  lessee  will  paj 
to  the  lessor  a  specified  sum  of  money  semi-annually,  keep  the  road 
in  repair,  pay  taxes,  legal  expenses,  etc.,  and  guarantee  the  pay- 
ment, both  principal  and  interest,  of  the  bonds  of  the  lessor,  men- 
tioned in  the  lease.  The  lease  .of  the  road,  the  coyenants  an  the 
part  of  the  lessor  mentioned  in  the  lease,  and  the  implied  coTonant 
to  pay  to  the  lessee  the  moneys  which  the  lessee  may  pay  upon  the 
bonds,  oyer  and  above  the  portion  of  the  semi-annual  payments 
which  may  be  applied  thereto,  constitute  the  consideration  for  the 
Dovenants  on  the  part  of  the  lessee  ;  and,  in  our  opinion,  they  con- 
stitute a  sufficient,  valid,  and  legal  consideration  therefor. 

•  There  can  be  no  question  that  the  lessee  had  competent  power  to 
bind  itself,  in  consideration  of  the  lease,  to  pay  an  amount  equal 
to  the  amount  of  the  bonds  directly  to  the  lessor,  or  to  third  per- 
sons, at  the  request  of  the  lessor.  It  will  be  noticed  that  the 
aggregate  of  the  semi-annual  payments  mentioned  in  the  lease 
greatly  exceeds  the  amount,  both  principal  and  interest^  of  the 
bonds. 

.  Such  an  agreement  would  not  be  any  the  less  obligatory,  or  in 
any  respect  beyond  the  power  of  the  lessee,  by  reason  of  the  fact 
that  the  third  persons  to  whom  the  payment  is  to  be  made  are  the 
holders  of  the  bonds  of  the  lessor. 

•  The  question,  therefore,  is  whether  the  lessee,  being  a  railroad 
corporation  organized  under  the  laws  of  this  State,  has  power, 
upon  a  sufficient  consideration,  to  guarantee  the  payment  of  the 
bonds  of  the  lessor  mentioned  in  the  agreed  case.  The  power  on 
the  part  of  the  lessor  to  make,  and  on  the  part  of  the  lessee  to 
aocept,  the  lease  of  the  railroad  is  not  denied  ;  and  we  have  seen, 
that  in  consideration  of  the  lease,  the  lessee  might  have  cove- 
nanted to  pay  the  rent  to  third  persons,  upon  the  bonds  of  the 
lessor.  But  it  is  urged  that  a  railroad  corporation  does  not  poesess 
tiie  power  to  enter  into  a  contract  of  guaranty,  because  such  power 
is  not  granted  by  the  statute  providing  for  tiie  formation  of  those 
corporations.  The  third  section  of  the  act  under  which  the  lessee 
Was  incorporated  provides  that  the  corporation  **  shall  be  capable 
in  law  to  make  all  contracts  *  *  *  necessary  for  the  construc- 
tion, completion,  and  maintenance  of  such  railroad,  •  *  *  and 
generally  to  possess  all  the  powers  and  pnvileges,  tor  the  purpose 
of  oanymg  on  the  business  of  the  cotpOrationt  that  private  indi- 
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▼idiials  and  natural  persons  novr  enjoy/'  Stats.  1861,  p.  608.  A 
provision  substantially  to  the  same  effect  is  contained  in  the  Oivil 
Oode,  §  354,  but  it  is  nnnocessary  to  determine  whether  it  is  appli- 
cable to  the  corporation  in  this  case,  they  having  been  organized 
before  the  adoption  of  the  Oode.  Had  a  natural  person  taken  this 
lease  and  made  the  contract  of  guaranty  now  before  us,  there  is  no 
room  to  doubt  that  it  would  be  held  valid  ;  and  this  being  so,  the 
exercise  of  the  power  by  the  corporation  must  be  upheld,  unless, 
by  its  very  nature,  it  is  a  power  which  a  corporation  cannot  exer- 
cise. There  is  no  suiBcient  reason  deducible  from  the  character  of 
such  a  corporation,  and  the  business  in  which  it  engages,  why  the 
corporation  may  not,  for  a  valid  consideration,  guarantee  the  pay- 
ment of  a  debt,  which  it  may  directly  contract  to  pay — why  the 
corporation  may  not,  upon  a  sufficient  consideration,  make  a  con- 
ditional as  well  as  an  absolute  promise  of  payment  These  views 
are  sustained  by  Railroad  Company  v.  Howard,  7  Wall.  411.  In 
that  case,  the  contracts  of  guaranty  made  by  the  corporation  for 
the  payment  of  bonds  issued  to  it  by  certain  municipal  corpora- 
tions, in  payment  of  their  subscriptions  to  the  stock  of  the  com- 
pany, were  upheld  as  a  valid  exercise  of  power  by  the  corporation. 
In  that  case,  as  in  this,  the  statute  conferred  upon  such  corpora- 
tion power  to  make  contracts  to  the  same  extent  as  that  enjoyed  by 
individuals.  See,  also,  Smead  v.  Indianapolis^  etc..  Railroad  Com' 
pany,  11  Ind.  104;  Stewart  v.  Brie,  etc,.  Transportation  Company, 
17  Minn.  372.  The  statute  having  conferred  upon  such  corporations 
all  the  powers  and  privileges  for  the  purpose  of  carrying  on  their 
business  that  natural  persons  enjoy,  and  the  Oivil  Code  (§  286) 
having  provided  that  '^  private  corporations  may  be  formed  for  any 
purpose^  for  which  individuals  may  lawfully  associate  themselves,'' 
the  question  of  the  policy  of  the  exercise  of  such  enlarged  powen 
by  corporations  is  beyond  the  reach  of  the  courts. 

JwdMS0iU  oMrwiiei* 
MoKiVBTBT,  J.,  dissentingi 
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Mainr6$ — wlkmf'^rlt^  <ff  riparian  propritlor  hehw  hmA9^ 

A  lease  was  executed  of  lands  on  the  shoxe  of  tbe  ocean,  eztendlag  to  lofw> 
water  mark.  The  lessee  constmcted  a  wharf,  extending  from  the  shon 
helow  low-water  mark,  and  resting  upon  piles.  Hdd^  that  the  portloii  ef 
the  wharf  below  low-water  mark  was  not  affixed,  incident  or  apparfeenani 
to  the  demised  premises,  althoogh  attached  to  the  wharf  on  the  demised 
premises  bj  nails,  bolts  and  screws,  and  was  not  an  "  improTement." 

A  riparian  proprietor  cannot  maintain  ejectment  for  tliat  portion  of  n  wharl^ 
constructed  on  his  land,  which  extends  below  low- water  mark. 

EJECTMENT  for  premises  on  the  shore  of  the  ocean,  demised 
by  plaintiff,  npon  which,  by  consent  of  the  lessee's  saooesaon^ 
a  wharf  was  erected,  extending  below  low-water  mark.  The 
opinion  sufficiently  states  the  facts.  The  plaintiff  reoovered  the 
entire  premises. 

Campbell,  Fox  d  Campbdl,  for  appellants. 

Dehs  Lake  and  WiUiams  A  Thomhn^  for  respondent  The 
owner  of  land  bordering  on  the  ocean,  or  its  bays,  inlets,  oreeks, 
rivers,  etc.,  has  tbe  exclusive  right  of  building  landings,  wharves, 
or  piers  out  from  his  land  into  waters  sufficiently  deep  for 
the  accommodation  of  commerce.  Angell  on  Tide  Waters^ 
171,  ed.  1847  ;  BaU  v.  Slack,  3  Whart  (Penn.)  638 ;  Oarielfau  v. 
Van  Brundty  %  Johns.  357  ;  Bowtnan^s  Devisees  t.  Waihen,  2  Mo* 
Lean,  376;  Harrison  y.  Sterritt,  4  Har.  &  MoH.  540  ;  Harrison  ▼. 
Edwards,  17  Wis.  586;  Clark  v.  Peckham,  10  B.  L  85;  Tkomian  y. 
Grant,  10  id.  477  ;  Dution  v.  Strong,  1  Black,  23  ;  Delapbrine  y. 
Chicago,  etc.,  R.  S.  Co.,  42  Wis.  214 ;  8.  a,  24  Am.  Bep.  386; 
Gough  y.  BM,  2  Zabr.  441 ;  Kitigfnan  y.  SparroWy  12  Barb.  201 ; 
Chess  y.  Manawn,  3  Watts,  219  ;  Bird  y.  SmUh,  8  id.  434 ;  Ooapst 
y.  Smith,  9  S.  &  E.  26 ;  Chambers  v.  Furry,  1  Yeatea,  167 ; 
Shrunk  y.  Sehuglkitt  Co.,  14  8.  &  B.  71;  Lehigh  VaOmf  RaOrmd 
y.  Trom,  28  Penn.  8t  206;  Freytagr.  Powell,  1  Whart  S36 ;  Ang. 
on  Tide  Waters,  235  ;  3  Kent's  Com.  430. 

The  owner  of  uplands  adjacent  to  navigable  waters  has  an  int«l^ 
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est  in  the  sboresy  of  which  he  cannot  be  deprived^  even  by  the 
sovereign  power^  without  compensation  (see  2  Am.  Lead.  Gases,  224); 
and  the  cases  are  nnmerons  among  those  cited,  where,  for  infring- 
ing snch  rights,  actions  of  yarious  kinds,  including  actions  of 
efectmefii  and  trespass  quare  dau^um  fregii,  have  been  maintained 
by  the  riparian  owners,  especially  when  the  soil  between  high  and 
low-water  mark  has  been  reclaimed  by  the  erection  of  wharves  or 
the  filling  up  of  fiats.    NtcAoIa  y.  Lewis^  15  Oonn.  143. 

A  wharf  built  in  virtue  of  an  appurtenant  right  is  an  appurte- 
nance.   Harris  v.  Ettioit,  10  Pet  54. 

Gaockket,  J.  The  action  is  ejectment  for  six  acres  of  land 
lying  on  the  shore  of  the  Pacific  ocean,  and  for  a  wharf  and  chute 
projecting  from  the  mainland  out  to  deep  water — a  considerable 
distance  below  low-water  mark.  The  plaintiff's  title  and  right  of 
possession  to  all  the  land  above  high-water  mark  are  not  contested, 
except  in  respect  to  certain  portions  thereof,  which,  it  is  claimed, 
constitute  public  highways,  over  which  the  defendants,  in  common 
with  the  public,  have  a  right  of  way. 

The  defendants  contend,  first,  that  at  the  commencement  of  the 
action  they  were  not  in  the  possession  of  any  portion  of  the  land 
above  high-water  mark;  second,  that  so  much  of  Ae  wharf  and 
chute  as  is  below  high-water  mark  was  erected  by  two  of  the 
defendants  at  their  own  expense,  under  competent  authority  first 
had  from  the  board  of  supervisors,  after  appropriate  proceedings 
for  that  purpose;  and,  further,  that  said  wharf  and  chute  are  not 
upon  the  plaintiff's  land,  nor  affixed  or  appurtenant  thereto,  and 
that  he  has  no  right  to  the  possession  thereof;  third,  that  as  to  the 
highways,  they  were  only  using  them  as  such,  as  they  lawfully 
might,  in  common  with  the  public. 

[Omitting  other  considerations.] 

In  respect  to  the  wharf  and  chute  below  high-water  mark,  the 
plaintiff  rests  his  alleged  right  of  recovery  on  several  grounds. 

[Omitting  a  point  not  decided.] 

In  considering  the  second  point,  we  shall  assume  that  the  wharf 
and  chute  were  erected  with  the  consent  of  the  lessees  Ooodall  ft 
Nelson,  as  the  court  finds  they  were.  The  lease  provides  that  at 
the  expiration  of  the  term  the  lessee  would  surrender  to  the  lessor 
the  demised  premises,  '^  with  such  improvements  as  shall  have  been 
erected  or  made  thereon,  in  good  order,  repair,  and  condition.'* 
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Bat  the  wharf  and  chate  are  not  on  the  demised  premises  ;  and,  as 
will  be  hereafter  seen,  were  not  aflELzed  or  appurtenant  thereto 
within  the  meaning  of  sections  660  and  662  of  the  Civil  Code. 
They  were,  therefore,  not  ''improvements"  within  the  terms  of 
the  lease. 

Moreover,  the  case  shows  that  the  wharf  and  chnte  were  not 
erected  by  the  lessees,  but  by  Ames  &  Templeton,  who  were 
strangers  to  the  lease,  and  not  bound  by  its  covenants — being 
ei'ected  and  operated  by  them  for  their  own  advantage,  and  not  being 
on  or  affixed  to  or  appurtenant  to  the  demised  premises,  they  are 
not  "  improvements  "  within  the  meaning  of  the  lease. 

Nor  were  they  *^  affixed  "  to  the  land  within  the  meaning  of  sec- 
tion 660  of  the  Civil  Code,  which  provides  that  *'  a  thing  is  deemed 
to  be  affixed  to  land  when  it  is  *  *  *  *  imbedded  in  it,  as  in 
the  case  of  walls,  or  permanently  resting  on  it,  as  in  the  case  of 
buildings ;  or  permanently  attached  to  what  is  thus  permanent,  as 
by  means  of  cement,  plaster,  nails,  bolts,  or  screws.'* 

In  considering  this  point,  we  shall  disregard  the  fact  that  before 
the  commencement  of  the  action  the  wharf  and  chute  had  been 
nominally  severed  from  the  remainder  of  the  structure  by  running 
a  saw  through  the  boards  at  a  point  at  or  near  high- water  mark ; 
and  shall  treat  the  structure  as  though  it  had  remained  intact,  and 
had  not  been  severed  by  sawing  across  it.  The  argument  for  the 
plaintiff  is  that  the  structure,  from  the  point  at  which  it  leaves  Uie 
plaintiff's  land  to  its  terminus  in  deep  water,  must  be  deemed  one 
structure  ;  and  as  it  is  all  fastened  together  with  nails,  bolts,  and 
screws,  and  its  land-end  is  imbedded  in  or  permanently  resting  on 
the  soil,  it  comes  fully  within  the  definition  of  section  660  as  to 
things  which  are  deemed  to  be  '*  affixed  to  land."  But  this  view 
is  not  tenable.  It  is  not  pretended  that  the  wharf  and  chnte  below 
high-water  mark  are  '*  imbedded  "  in  the  plainti£Ps  land,  "  as  in 
the  case  of  walls;  or  permanently  resting  on  it,  as  in  the  case  of 
buildings."  On  the  contrary,  they  rest  upon  piles  driven  into  the 
bed  of  the  ocean.  Nor  are  they  ''  permanently  attached  to  what 
is  thus  permanent "  in  the  sense  of  the  statute.  Assuming  that 
the  land-end  of  the  structure  rests  upon  and  is  imbedded  in  the 
plaintiff's  land,  and  that  the  portion  of  it  which  is  below  high- 
water  mark  is  attached  to  the  other  by  nails,  bolts,  and  screws,  the 
fact  remains  that  it  rests  upon  piles  driven  into  the  bed  of  the 
ocean,  and  it  is  to  this  land,  and  not  to  the  plaintilFs,  that  it  is 
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affixed.  On  the  plamtifPs  theory,  if  a  bnilding  be  erected  partly 
on  the  land  of  one  proprietor  and  partly  on  that  of  another,  either 
might  maintain  ejectment  against  the  other  for  the  whole  building, 
and  any  construction  of  the  statute  which  would  result  in  such  a 
solecism  must  be  rejected.  Nor  are  the  wharf  and  chute  below 
high-water  mark  ''  incidental  or  appurtenant "  to  the  plaintiff's 
land  within  the  meaning  of  section  662  of  the  Oivil  Code,  which 
proyides  that  ^'a  thing  is  deemed  to  be  incidental  or  appurtenant 
to  land  when  it  is  by  right  used  with  the  land  for  its  benefit ;  as  in 
the  case  of  a  way,  or  of  a  passage  for  light,  air,  or  heat  from  or 
across  the  land  of  another."  If  it  be  assumed  that  this  section 
refers  to  any  other  than  incorporeal  hereditaments,  it  cannot  be 
said  that  the  wharf  and  chute  erected  by  a  stranger  to  the  title  ar^ 
**  by  right  used  with  the  land  for  its  benefit'' 

The  plaintiff,  however,  contends  that,  being  a  riparian  owner,  he 
was  entitled  to  wharf  out  to  deep  water  in  front  of  his  land ;  and 
as  incidental  thereto  that  he  has  such  a  right  to  the  possession 
below  low-water  mark  as  will  maintain  ejectment  We  find  it  un- 
necessary to  decide  in  the  present  case  to  what  extent,  if  at  all,  and 
under  what  conditions,  if  any,  a  riparian  owner  is  entitled,  at 
common  law,  to  wharf  out  to  deep  water ;  nor  do  we  deem  it  ma- 
terial to  determine  whether  Ames  &  Templeton  acquired  a  yalid 
right  to  construct  the  wharf  and  chute,  in  virtue  of  the  proceed- 
ings before  the  board  of  supervisors.  For  our  present  purpose, 
we  shall  assume  that  the  proceedings  were  null  and  void,  and  con- 
ferred no  right  to  construct  the  wharf  and  chute,  and  shall  further 
assume  that  the  plaintiff,  as  a  riparian  owner,  is  entitled  to  wharf 
out  to  deep  water.  This  brings  us  to  the  question  whether,  on 
these  assumptions,  the  plaintiff  has  such  a  right  to  the  posisession 
of  the  land  below  low-water  mark  as  will  enable  him  to  maintain 
ejectment 

We  have  been  referred  to  no  authority  which  supports  the  affirm- 
ative of  this  proposition,  nor  can  it  be  maintained  on  principle. 
It  is  well  settled  in  England  that  the  titte  in  the  bed  of  the  ocean 
is  in  the  sovereign,  subject  to  the  jiM  publicum — the  right  of  navi- 
gation and  fishery — of  which  the  public  cannot  be  deprived.  In 
this  country,  where  the  people  are  sovereign,  the  title  to  the 
bed  of  the  ocean  is  in  the  State,  which  represents  the  sovereign 
power ;  and  if  obstructions  are  erected  which  materially  impair 
the  public  right  of  navigation  and  fishery,  they  may  be  abated  as 
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public  nuisances.  But  all  encroachments  on  navigable  tide-waten 
are  not  necessarily  public  nuisances.  They  may  be  of  such  a  na- 
ture as  not  to  obstruct  the  public  right  of  navigation  and  fishery ; 
and  in  that  event  the  encroachment  is  what  the  law  terms  a  pur- 
prestwre — ^an  unlawful  intrusion  upon  the  bed  of  the  ocean,  the 
title  to  which  is  in  the  sovereign.  In  such  cases,  it  is  for  the 
sovereign  authority  to  decide  whether  the  public  good  requires  that 
the  obstruction  be  removed.  In  People  v.  Davidson,  30  Gal.  389, 
Mr.  Justice  Shafteb,  speaking  for  the  court,  said  :  "  If  the  soil 
in  this  case  belongs  to  the  State — and  such  is  the  theory  of  the  bill 
— then  the  wharf,  if  erected,  will  belong  to  it  also.  The  defendants 
will  be  unable  to  collect  wharfage,  and  will  have  no  rights  except 
those  belonging  to  the  public  at  large.  Possession  of  the  land  and 
wharf,  should  it  be  withheld,  can  be  recovered  in  ejecimeni,  and 
thereafter  the  wharf  can  be  managed  by  the  State  according  to  its 
own  views  of  public  good.** 

It  seems  clear  from  this  authority,  and  on  principle  as  well,  that 
in  a  case  where  no  question  of  riparian  rights  intervenes,  the  State 
may  maintain  ejectment  for  a  wharf  constructed  without  authority 
of  law,  in  navigable  tide- water  below  the  line  of  low  water.  If  there 
be,  however,  a  riparian  owner,  in  front  of  whose  land  the  wharf  \b 
erected  (as  in  this  case),  the  question  arises  whether  the  right  of 
action  for  the  possession  is  in  him  or  in  the  State.  It  cannot  be  in 
both  at  the  same  time.  Assuming  as  we  do,  for  the  purpose  of  this 
decision,  that  the  riparian  owner  is  entitled  to  wharf  oat  to  deep 
water,  it  is  clear,  we  think,  that  this  right  is  in  the  nature  of  a 
franchise  or  privilege,  to  be  exercised  or  not  by  him  at  his  election. 
He  may  never  see  fit  to  avail  himself  of  the  privilege ;  and  it  can- 
not be  pretended  that  while  declining  to  avail  himself  of  his  right 
to  wharf  out,  he  is,  nevertheless,  entitled  to  the  possession  of  the 
land  below  high-water  mark,  on  the  theory  that  at  some  future 
time  he  may  possibly  change  his  mind  and  desire  to  erect  a  wharf. 
On  this  theory  he  might  capriciously  refuse  to  erect  a  wharf  at  a 
point  where  the  convenience  of  commerce  demands  it,  and  might 
prevent  others  indefinitely  from  engaging  in  the  enterprise.  A 
theory  which  works  this  result  cannot  and  ought  not  to  be  upheld. 
On  the  contrary,  giving  to  this  right  of  the  riparian  owner  its 
widest  scope  and  latitude,  it  amounts  only  to  this  :  that  if  he 
desires  to  wharf  out,  and  is  unlawfully  obstructed  in  the  exercise 
of  the  right,  he  may  maintain  an  action  for  damages  ;  and  if  the 
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obfltraotion  amounts  to  a  public  nuisance,  it  may  be  abated  by 
appropriate  proceedings  for  that  purpose.  If  it  be  only  a  private 
nuisance  which  obstructs  him  in  the  ezeroise  of  his  right  to  wharf 
out,  he  may  possibly  cause  it  to  be  abated  by  the  appropriate  method. 
But  he  has  no  such  title  or  right  to  the  possession  of  the  bed  of  the 
ocean  as  will  enable  him  to  maintain  ejectmenL  In  this  State, 
there  are  numerous  large  landed  estates,  held  in  private  ownership, 
which  front  for  many  miles  on  the  shore  of  the  ocean,  and  on  navi- 
gable bays  and  inlets  within  the  ebb  and  flow  of  the  tide ;  and  if 
the  doctrine  were  tolerated  that  each  of  these  proprietors,  while 
himself  declining  to  erect  and  maintain  the  docks,  piers,  and 
wharves  which  are  necessary  for  the  convenience  of  commerce, 
nevertheless,  in  virtue  merely  of  his  riparian  rights,  might  main- 
tain ejectments  for  all  such  structures  erected  by  others,  which, 
when  recovered,  he  might  either  demolish  ^or  cease  to  use  in  aid  of 
commerce,  it  is  not  difficult  to  foresee  the  disastrous  consequences 
which  would  result  from  such  a  doctrine.  It  results  from  these 
views  that  the  court  below  erred  in  including  in  the  judgment  for 
the  plaintiff  the  wharf  and  chute  below  high-water  mark. 

It  is  therefore  ordered  that  the  judgment  be  and  is  hereby  modi- 
fied, by  striking  therefrom  so  much  thereof  as  includes  the  wharf 
and  chute  below  the  line  of  high  ^ater,  and  in  other  respects  the 
judgment  is  affirmed. 

Judgmeni  affirmed. 

Wallaob,  0.  J.,  did  not  express  an  opinion. 


liiKOOLK  y.  Albxandsr. 

(ttCiA.  tfS.) 

(hmttiimHamal  law -^guardian — $UUtae  aiuihormng  amathar  to  dUpom  ^  tnut 

Tlie  goardian  of  a  minor^B  estate  has  an  anthorltj  coupled  with  an  interest, 
and  an  act  of  the  legislature  empowering  another  to  dispose  of  the  estate  is 
nnconstitntional. 

EJECTMENT,  for  lands  formerly  owned  by  the  father  of  the 
plaintiffs.    He  died  intestate,  letters  of  administration  were 
taken  out  by  his  widow,  Priscilla,  and  the  property  was  distributed 
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to  plaintiffs  and  their  elder  brother^  the  surviving  children  of  the 
intestate.  No  partition  was  ever  had.  The  widow  intermarried 
with  Francis  L.  Sargent,  and  he  was  duly  appointed  guardian  of 
the  estates  of  plaintiffs  by  the  probate  court.  He  immediately  took 
possession  of  the  property,  sold  a  part  of  it  by  authority  of  the 
court,  and  continued  to  manage  and  care  for  the  estates  during  the 
year  1857.  On  the  29th  day  of  April,  1857,  the  legislature  passed 
an  act.  Stats.  1857,  p.  324,  authorizing  Prisdlla  H.  Denham,  wife 
of  F.  L.  Sargent,  to  sell  the  whole  or  any  part  of  the  land,  the  prop- 
erty of  her  minor  children,  Seth  H.  Lincoln,  Granville  H.  Linooln, 
and  Oeorge  S.  Lincoln,  by  her  former  husband  Seth  S.  Lincoln,  and 
directing  her  to  retain  the  proceeds  arising  from  any  such  sale  in 
her  own  hands,  free  and  independent  of  the  control  of  her  husband, 
and  to  apply  the  same  from  time  to  time  exclusively  to  the  main- 
tenance and  education  of  the  aforesaid  children  of  Seth  S.  Linooln, 
and  to  account  therefor  to  the  probate  court,  confirming  any  deeds 
thereof  made  by  her,  after  confirmance  by  the  probate  court 

On  the  26th  day  of  September,  1857,  Priscilla  made  a  contrscl 
with  Wm.  H.  J,  Brooks,  for  the  sale  of  the  premises  in  controversy, 
the  consideration  being  the  full  value  at  the  time.  The  sale  was 
confirmed  by  the  court,  and  a  deed  was  executed,  under  which  the 
defendants  claim  title.  Sargept  joined  in  both  the  contract  and 
the  deed,  but  as  the  husband  of  Priscilla,  and  not  as  guardian* 
He  had  no  authority  from  the  court  to  sell  the  property.  The  de- 
fendants had  judgment   The  plaintiffs  appealed. 

George  F.  Bakery  for  appellants. 
W.  H.  Patiereon,  for  respondent. 

Bt  thb  Oouat.  In  Brenham  v.  Datfidsati,  51  OaL  B5%  the 
statute  which  was  under  review  in  that  case  conferred  the  power 
of  sale  on  the  guardian  of  the  minor,  and  the  sale  was  to  be  ap- 
proved by  the  probate  court  The  proceeds  of  the  sale  were  to  be 
reinvested  for  the  benefit  of  the  minor ;  and  moreover,  no  sale 
was  to  be  made  unless  the  mother  of  the  minor,  who  held  an  undi- 
vided  interest  in  the  property,  united  in  the  sale  and  conveyance. 
Under  these  circumstances  we  held  that  the  case  was  one  not  pro- 
vided for  by  the  general  law  regulating  the  sale  of  the  estates  of 
minors,  and  that  in  passing  the  statute  the  legislature  did  not 
attempt  to  exercise  judicial  powers  i  but  that  as  parempairim,  it 
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has  the  power  by  special  act^  in  a  case  not  provided  for  by  the  gen* 
eni  law,  to  authorize  the  real  estate  of  the  minor  to  be  oonverted 
into  money  by  his  guardian,  if  the  probate  court  approves  the  sale. 
But  in  the  case  at  bar  the  minors  had  a  duly  qualified  and  acting 
statutory  guardian  at  the  time  of  the  passage  of  the  special  act, 
and  the  general  law  provided  an  appropriate  method  by  which  the 
probate  court  could  order  a  sale  of  the  real  estate  of  the  minors  by 
the  guardian,  it  a  sale  was  necessary  for  their  education  and  sup- 
port The  special  act  conferred  the  power  of  sale,  not  upon  the 
guardian,  but  upon  the  mother  of  the  minors,  who  was  not  their 
guardian  and  had  no  interest  in  the  property.  Nor  were  any  con- 
ditions imposed  upon  her,  except  that  she  should  first  execute  a 
bond,  to  be  approTed  by  the  probate  judge,  conditioned  that  the 
proceeds  of  the  sale  should  be  appropriated  to  the  support  and 
education  of  the  minors,  and  that  the  sale  should  not  be  valid 
unless  confirmed  by  the  probate  court  previous  to  the  execution  of 
the  deed. 

In  treating  of  the  rights  and  powers  of  statutory  guardians  of 
the  estates  of  minors,  Mr.  Schouler,  in  his  treatise  on  Domestic 
Belations  (p.  471),  says  :  ^  The  recognized  principle  is  that  such 
guardians  have  an  authority  coupled  with  an  interest,  not  a  bare 
authority  ;**  and  such  we  understand  to  be  the  well-settled  rule. 
The  statute  under  consideration  attempts  to  take  the  estate  of  the 
minors  out  of  the  hands  of  their  guardian,  and  to  withdraw  it  from 
the  control  of  the  probate  court,  which,  under  the  general  law, 
had  ample  authority  to  order  it  to  be  sold  and  the  proceeds  to  be 
applied  to  the  support  and  education  of  the  minors.  It  wholly 
ignores  the  rights  and  powers  of  the  guardian,  who  had  an  authority 
coupled  with  an  interest  —  withdraws  the  estate  from  the  jurisdic- 
tion and  control  of  the  probate  court,  which  that  court  might  right- 
fully exercise  under  the  general  law — and  attempts  to  substitute 
another  person  for  the  guardian,  with  authority  to  dispose  of  the 
estate  absolutely,  on  no  other  conditions  than  those  already  men- 
tioned. No  adjudicated  case  has  been  called  to  our  attention,  in 
which  the  exercise  of  such  a  power  by  the  legislature  has  been  up- 
held. In  his  work  on  Constitutional  Limitations,  at  page  98, 
Judge  OooLBT,  in  discussing  legislation  of  this  character,  says : 
**  The  rule  upon  this  subject,  as  we  deduce  it  from  the  authorities, 
seems  to  be  this :  If  the  party  standing  in  the  position  of  trustee 
applies  for  permission  to  make  the  sale,  for  a  purpose  apparently 
Vol.  XX Vm  — 81 
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for  the  interest  of  the  cestui  que  trust,  and  there  are  no  advens 
interests  to  be  considered  and  adjudicated,  the  case  is  not  one 
which  requires  judicial  action ;  but  it  is  optional  with  the  legialik 
iture  to  grant  the  writ  by  statute,  or  to  refer  the  case  to  the  oonrts 
for  consideration,  according  as  the  one  course  or  the  other,  on  con- 
siderations of  policy,  may  seem  desirable."  But  in  the  present 
case  it  does  not  appear  that  the  application  was  made  by  a  party 
^'  standing  in  the  position  of  trustee,"  and  there  were  *'  adverse  in- 
terests to  be  considered  and  adjudicated,"  to  wit,  those  of  the 
guardian. 

.  Upon  the  face  of  the  act  there  is  nothing  to  show  that  the  legis- 
lature was  informed  that  a  general  guardian  of  the  estates  of  these 
infants  had  actually  been  appointed.  It  is  fairly  to  be  presumed 
that  they  were  ignorant  of  that  fact  At  all  events,  in  view  of  the 
facts  now  found  by  the  court  below,  the  act  cannot  be  permitted 
to  operate>  since,  under  the  circumstances,  it  would  be  judicial  and 
not  legislative  in  its  character,  and  for  that  reason  unconatitationaL 
.  Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
iriaL  Judgmmt 


Ex  PABTB  Fbakk. 

(81  CaL  006.) 
OomtiUHaionalUjM^UeeiMefor 

A  staitata  aaih0rlslng  municipal  aathorities  to  lloanse  and  r^pilale  sneh  eall- 
ingB,  trades  and  employmenta  as  the  pablic  good  may  i«iqalre»  will  empower 
them  to  exact  a  lioenoe  for  revenue  parposes.  If  that  oonstradSoo  Is  boI 
Inoonalstent  with  the  whole  charter  and  the  general  legislation  of   Um 

Stote. 
A  city  ordinance  requiring  a  lieenee  for  the  transaction  of  bniinw  rnnsl  aol 
be  unreasonable,  oppressive,  partial,  or  In  restraint  of  trade;  and  wo  an 
ordinance  fixing  one  rate  of  license  for  selling  goods  which  are  within  or  In 
transit  to  the  city,  and  another  rale  for  goods  not  wHhln  or  In  transit  to  thn 
dtj,  is  inyalid. 

APPLIOATION  for  discharge  oa  iofaos  mrpm.    Tbe  opinion 
states  the  facts. 

Jowph  Mesy  for  petitioner* 
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Marcus  RowrUhal^  contra. 

Obockett^  J.  The  petitioner  having  been  conyioted  of  a  misde* 
Aeanor  for  the  violation  of  what  is  known  as  the  **  Sample-Seller's 
Ordinance^' of  the  city  and  county  of  San  Francisco,  and  being 
restrained  of  his  liberty  npon  process  issued  upon  the  judgment  of 
eonvictiouy  is  before  us  on  a  writ  of  habeas  carpus^  and  claims  that 
ke  is  entitled  to  be  discharged  from  custody,  on  the  ground  that 
the  ordinance  is  unconstitutional  and  void. 

The  ordinance  in  effect  provides  that  any  person  who,  in  the  city 
and  county  of  San  Francisco,  shall  sell,  or  contract  to  sell,  or  cause 
to  be  sold,  or  solicit  for  the  sale  or  purchase  of  any  goods,  wares, 
merchandise,  distilled  liquors,  or  drugs  or  medicines,  jewelry,  or 
wares  of  precious  metals  or  stones,  or  any  other  property  of  any 
kind,  except  wheat,  wine,  wool,  brandy,  agricultural  productions 
in  the  raw  state,  and  imports  of  foreign  goods,  wares  and  merchan- 
disc  upon  which  duties  have  been  paid  or  secured  to  be  paid  to  the 
United  States,  and  which  have  never  been  sold  in  the  United 
States,  and  are  still  in  original  packages,  whether  on  commission 
or  otherwise,  without  at  the  time  having  the  goods  at  or  in  the  said 
city  and  county,  or  a  bill  of  lading  or  receipt  of  a  common  carrier, 
showing  on  its  face  that  the  goods  named  therein  have  been  shipped 
and  are  tit  transitu  to  said  city  and  county,  ''shall  pay  a  license  in 
proportion  to  the  amount  of  business  done  by  him  or  them  as  fol- 
lows.''  The  ordinance  then  provides  that  those  doing  business  to 
the  amount  of  $250,000  and  over  per  quarter  shall  constitute  the 
first  class,  and  shall  pay  a  license  fee  of  $2,000  per  quarter,  and 
then  establishes  seven  other  classes,  according  to  the  amount  of 
business  done,  regulating  the  license  fee  to  be  paid  by  the  amount 
of  business  done.  Another  chapter  of  the  same  ordinance  provides 
for  licensing  persons  engaged  in  the  same  general  business  of  buy- 
ing and  selling  the  same  kinds  of  merchandise  within  the  corporate 
limits,  and  divides  them  into  several  classes,  according  to  the 
amount  of  business  done,  but  the  license  fee  to  be  paid  in  this  class 
of  cases  is  tar  less  than  is  exacted  for  a  sample-seller's  license.  For 
example,  the  merchant,  whose  goods  are  within  the  corporate  limits, 
and  who  does  a  business  to  the  amount  of  $250,000  per  quarter,  is 
required  to  pay  a  license  fee  of  $100  per  quarter,  while  a  merchant 
engaged  in  the  same  business,  but  whose  goods  are  not  within  the 
corporate  limits,  or  actually  in  iransUu  to  San  Frandsoo,  under  a 
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bill  of  lading,  and  whose  businesa  amonnts  to  $250,000  per  quarter, 
is  required  to  pay  a  lioense  fee  of  $2,000  per  quarter — just  twenty 
times  more  in  the  latter  oase  than  in  the  former.  Abont  the  same 
ratio  of  inequality  perrades  all  the  other  Glasses  established  by  the 
ordinance.  The  result  is,  that  a  merchant  whose  business  it  is  to 
sell  goods  which  at  the  time  of  the  transaction  are  not  actually 
within  the  corporate  limits  or  in  transUu  under  a  bill  of  lading,  is 
required  to  pay  about  twenty  times  more  for  the  privilege  of  pursu- 
ing his  ayocation  than  another  merchant  doing  business  in  the 
same  city,  and  who  deals  in  the  same  kinds  of  merchandise,  but 
who  buys  and  sells  only  goods  which  are  actually  withiii  the  cor- 
porate limits  or  in  transitu  under  a  bill  of  lading.  The  discrimi- 
nation is  made  to  depend  solely  on  the  fact  that  in  the  one  case  the 
goods  are  either  within  the  corporate  limits  or  in  transitu  under  a 
bill  of  lading,  and  in  the  other  case  they  are  not. 

It  is  contended  on  behalf  of  the  petitioner  that  the  ordinance 
yiolates  several  provisions  of  the  Federal  Constitution,  and  particu- 
larly that  which  confers  upon  Congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States.  But 
we  do  not  find  it  necessary  for  the  purposes  of  this  decision  to 
examine  the  questions  of  constitutional  law  which  have  been  so 
ably  and  elaborately  discussed  by  counsel,  and  shall  rest  our  judg- 
ment on  other  grounds.  '^  A  municipal  corporation  is  the  CTGAtnie 
of  the  statute,  invested  with  such  power  and  capacity  only  as  is 
conferred  by  the  statute,  or  passes  by  necessary  implication  from 
the  statutory  grant.''  Herzo  v.  San  Francisco,  33  Cal.  143;  ArgsnH 
V.  San  Francisco,  16  id.  282;  WaUacs  v.  San  Joss,  29  id.  180; 
Dillon  on  Mun.  Corp.,  %W  st  seq.;  Cooley  on  Const.  lam.  191-196. 

It  becomes  material,  therefore,  to  inquire  what  powers  have  been 
conferred  upon  the  board  of  supervisors  of  San  Francisco  in  respect 
to  licensing  occupations.  By  the  third  section  of  the  act  of 
March  30, 1872  (Statutes  1871-2,  p.  736),  it  is  provided  that  the 
board  of  supervisors  shall  have  power,  by  ordinance,  ^  to  license 
and  regulate  all  such  callings,  trades  and  employments  as  the  pub- 
lic good  may  require  to  be  licensed  and  regulated,  and  as  are  not 
prohibited  by  law."  When  the  power  conferred  upon  the  corpora- 
tion, as  in  this  case,  is  to  **  license  and  regulate "  callings  and 
occupations  a  question  has  sometimes  arisen  in  the  oourts,  whetharf 
under  such  a  grant  of  power,  the  corpo^tion  oonld  exact  license  fissa 
for  purposes  of  revenue,  or  should  be  limited  to  a  sum  reasonaUf 
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laflScient  to  defray  fhe  expense  of  granting  the  license*    Dillon  on 
Mnn.  Corp.,  §  291. 

Bat  the  mlo,  as  stated  by  Judge  Dillok,  is,  that  in  constming 
the  words  of  the  grant  the  whole  charter  and  the  general  legisla- 
tion of  the  State  respecting  the  snbject-matter  mast  be  consulted 
in  order  to  determine  whether  by  the  terms  '^  license  and  regulate  '* 
it  was  intended  to  authorize  licenses  for  purposes  of  revenue.  Act- 
ing on  this  rule  of  Interpretation,  we  are  of  opinion  that  it  was 
intended  to  authorize  the  city  and  county  of  San  Francisco  to 
exact  license  fees  as  a  source  of  revenue.  There  are,  however,  cer- 
tain rules  adopted  by  the  courts  in  construing  the  ordinance  of  a 
municipal  corporation,  passed  under  a  general  power  conferred  by 
statute  on  the  corporation  to  pass  ordinances  on  a  given  subject, 
which  it  is  necessary  to  consider.  An  ordinance  passed  under  a 
general  authority  of  this  nature  must  be,  first,  **  reasonable,  conso- 
nant with  the  general  powers  and  purposes  of  the  corporation,  and 
not  inconsistent  with  the  laws  or  policy  of  the  State; "  second,  it 
must  not  be  oppressive ;  third,  it  must  be  impartial,  fair,  and  gen- 
eral ;  fourth,  it  may  regulate  but  must  not  restrain  trade.  Dil- 
lon on  Mun.  Oorp.,  §§  253  to  257,  inclusive,  and  authorities  there 
cited. 

By  its  charter  the  city  of  St.  Louis  was  authorized  to  establish 
markets,  market  places,  and  meat-shops,  provide  for  the  govern- 
ment and  regulation  thereof,  and  the  amount  of  licenses  to  be  paid 
therefor,  and  to  regulate  the  vending  of  meat,  etc.  A  city  ordi- 
nance was  passed  which  prohibited  any  person,  not  being  a  lessee  of 
a  butcher's  stall,  from  selling  or  offering  for  sale  any  fresh  meat  in 
quantities  less  than  one-quarter.  In  SL  Louis  v.  Weber,  14  Mo. 
547,  this  ordinance  was  assailed  on  the  ground  that  it  was  an  un- 
reasonable exercise  by  the  city  council  of  the  authority  granted 
by  the  charter,  aad  was  therefore  void.  But  while  upholding  the 
ordinance  as  not  unreasonable,  the  court  states  the  rule  appli- 
cable to  this  class  of  cases  with  clearness  and  precision:  '*  If  this 
ordinance  is  unequal,  oppressive,  and  unjust;  if  it  be  not  a  legiti- 
mate regulation  of  the  vendmg  of  meat,  but  partial  and  unfair, 
establishing  monopolies,  or  subjecting  either  the  seller  or  purchaser 
to  unnecessary  inconvenience  or  expense,  it  certainly  should  not  be 
upheld.  In  assuming,  however,  the  right  to  judge  of  the  reason- 
ableness of  an  exercise  of  corporate  power,  courts  will  not  look 
elosely  into  mere  matters  of  judgment  whe^  there  may  be  a  rea- 
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Bonable  difference  of  opinion.  It  is  not  to  be  expected  that  eyeij 
power  will  be  always  exercised  with  the  highest  discretion  ;  and 
when  it  is  plainly  granted  a  clear  case  should  be  made  to  aathoriae 
an  interference  on  the  ground  of  unreasonableness.''  This,  we  think, 
is  the  true  rule;  and  it  proceeds  upon  the  theory  that  under  a 
general  grant  of  power  to  a  municipal  corporation  to  pass  ordi- 
nances on  a  given  subject^  it  will  be  presumed  that  it  was  not  in- 
tended to  clothe  it  with  power  to  pass  an  ordinance  which  is  clearly 
unreasonable,  unjust^  oppressire,  partial,  and  unfair,  or  which  con- 
travenes public  policy,  or  is  in  restraint  of  trade.  But  an  ordi- 
nance will  not  be  pronounced  invalid  by  the  courts  on  either  of  these 
grounds,  unless  in  a  plain  case.  It  is,  however,  for  the  court,  and 
not  for  the  jury,  to  pass  upon  the  validity  of  the  ordinance.  INUon 
on  Mun.  Corp.,  §  261. 

Tested  by  these  rules,  the  **  Sample-Sellers'  Order,''  now  under 
review,  must  be  held  to  be  inoperative  and  void.  It  is  obnoxious  ie 
all  the  objections  above  enumerated.  It  is  flagrantly  un]Uft» 
oppressive,  unequal,  and  partial  It  discriminates  between  mer- 
chants in  the  same  place,  dealing  in  the  same  kinds  of  merchandise 
for  no  better  reason  than  that  one  deals  in  goods  either  aotoally  in 
the  corporate  limits,  or  in  tranritu  under  a  bill  of  lading,  while  the 
other  deals  in  goods  outside  the  corporate  limits,  and  not  in  tran- 
situ under  a  bill  of  lading.  If  this  kind  of  discrimination  be 
legitimate  and  valid,  there  is  no  reason  why  a  merchant  having  his 
goods  in  a  warehouse  on  a  particular  street  might  not  be  required  to 
pay  a  license  fee  of  ten  thousand  dollars,  while  another  merchant 
doing  the  same  kind  of  business,  in  the  same  city,  and  with  his 
goods  stored  in  another  street,  would  be  required  to  pay  only  tea 
dollars.  It  also  contravenes  the  public  policy  of  the  State,  in  tliai 
it  obstructs  commercial  intercourse  between  the  principal  seaport 
city  of  the  State  and  the  interior;  the  policy  being  to  teeter  and 
encourage  commercial  intercourse  and  a  free  interchange  of  com- 
modities between  the  several  sections.  It  is  in  restaraint  of  tnde, 
in  that  it  exacts  a  heavy  tribute  from  the  owner  of  goods  onlside 
the  corporate  limits  and  not  in  transitu,  as  a  condition  on  whidi 
he  will  be  allowed  to  offer  them  for  sale  in  the  principal  city  and 
seaport  of  the  State.  But  we  need  not  multiply  arguments  to  show 
the  infirmities  of  this  ordinance. 

In  the  case  <4  Mayor,  etc,  v.  AUhorp,  6  Gold,  064,  the  SnpieBM 
Oourt  of  Tennessee,  in  an  able  and  learned  opinion,  disonsaei  the 
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of  an  ordinance  very  similar  to  that  now  nnder  review,  and 
hoid  it  to  be  void  on  the  grounds  to  which  we  have  adverted. 

We  are  of  opinion  that  thQ  so-called  '^Sample-Sellers'  Order''  is 
invalid,  and  that  the  prisoner  is  illegally  restrained  of  his  liberty* 

Ordered  that  he  be  discharged  from  custody. 

Wailaob,  0.  J.,  did  not  express  an  opinion. 


Datib  v.  Busssll. 

O0CU.  CU.) 
JWiffi  aoi — fMTtKmue  receipt — pretwmpHon^'tUletogeodieamredhg, 

of  a  wATshonse  receipt,  r^gnlarl j  indorsed,  is  presnmptiTo  evldenss 
of  ownorship  of  the  goods  described  therein. 

rpHB  opinion  states  the  case.    The  plaintiff  had  judgment. 

Byors  S  Ettioi  and  HmoM  S  Turner,  for  appellants. 

nrry,  MeKinne  S  TVrry,  Budd  S  SanmdF.  T.  Baldwin^  tat 
respondent.  A  pledge  by  a  factor  of  the  goods  of  his  principal  con* 
fen  no  right  at  common  law,  not  even  that  of  the  factor  to  be  rer 
imbursed.  Paterwn  v.  Tosh,  2  Str.  1178 ;  Kinder  v.  Shaw,  » 
Mass.  808 ;  Odi&me  v.  JUaaufy,  18  id.  178 ;  NewMd  v.  Wright,  4 
Bawle»  105 ;  Shaw  v.  Sione,  1  Oush.  228. 

The  indorsement  and  delivery  of  a  warehouse  receipt  is  a  mere 
symbolic  delivery  of  the  possession  of  the  property  mentioned  in  it^ 
and  although  the  possession  of  personal  chattels  is  evidence  of 
ownership,  it  is  still  merely  evidence,  and  will  not  supply  the  want 
of  title  when  it  does  not  actually  exist  1  Smith's  Lead.  Oasu 
1107 ;  Dewe  v.  Parrjfi,  16  N.  Y.  885. 

By  tbm  Ooubt.  Davis,  being  the  owner  of  a  lot  of  wheat,  de- 
posited it  in  the  warehouse  of  Bussell,  took  a  warehouse  receipt  for 
it  in  the  usual  form,  and  thereafter  indorsed  the  same  in  blank  and 
delivered  it  to  Barney.  Barney  transferred  the  receipt  to  the  bank 
ef  Stockton,  anpl  the  bank  transferred  it  to  a  person  not  a  party  to 
the  action,  and  the  wheat  was  afterward  delivered  by  Bussell  to  the 
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holder  of  the  reoeipt  The  bank  was  notified  by  Davis  that  he  had 
not  sold  the  wheat  to  Barney,  bat  the  witnesses  do  not  agree 
whether  the  notice  was  before  or  after  the  bank  transferred  the  re- 
tseipi.  Before  the  wheat  was  deliyered  to  the  holder  of  the  ware- 
house receipt,  Davis  made  a  demand  npon  Bussell  for  a  delivery  of 
the  wheat,  bnt  Bussell  refused  so  to  do  unless  the  receipt  was  re- 
turned to  him.  Davis  claims  that  Barney  was  only  his  agent  for 
the  sale  of  the  wheat,  and  that  he — Barney — transferred  the  receipt 
to  the  bank  as  security  for  an  antecedent  debt  due  from  him  to  the 
bank.  The  defendants  claim  that  Barney  purchased  the  wheat 
from  Davis,  that  he  transferred  the  receipt  to  the  bank  not  only  as 
security  for  an  antecedent  debt,  but  also  for  further  advances,  which 
were  afterward  made,  and  that  the  transfer  by  the  bank  was  prior 
to  the  time  when  it  was  notified  that  Davis  had  not  sold  the  wheat 
to  Barney.     The  jury  found  for  the  plaintiff. 

The  court  was  requested  by  the  defendants  to  give  the  following 
instruction:  '^ The  possession  of  the  instrument  in  writing  pro- 
duced in  evidence,  dated  August  18,  1875,  and  called  a  warehouse 
receipt,  covering  this  wheat  in  controversy,  together  with  the 
plaintiff's  indorsement  thereon,  is  of  itself  presumptive  evidence  of 
the  ownership  of  the  grain,  by  the  person  having  such  possession 
"of  such  receipt  so  indorsed ;  **  but  the  court  refused  to  give  the 
instruction,  and  gave  the  following  instructions  at  the  plaintiflTs 
request:  ^'If  the  jury  believe  from  the  evidence  that  the  plaintiff 
]did  not  sell  the  wheat  in  controversy  to  Barney,  but  authorised 
liim  to  sell  the  same  at  a  fixed  price  for  cash,  to  be  paid  on  or  be- 
fore delivery,  them  the  indorsement  and  delivery  of  the  warehouse 
receipt  did  not  vest  Barney  with  the  title  of  said  property,  or  de- 
prive plaintiff  of  his  title  and  right  to  the  possession  of  the  wheat ;  ** 
/also,  that  ''the  instrument  in  writing  called  a  warehouse  receipt 
is  not  a  contract  for  the  payment  pt  money  or  personal  proper^, 
and  cannot  be  transferred  by  indorsement,  like  a  negotiable  promis- 
sory note."  Other  instructions  were  given  embodjring  the  same 
legal  proposition.  There  was  evidence  introduced  by  the  defend- 
Skuts  tending  to  show  that  Barney  had  purchased  the  wheat  from 
Ibhe  plaintiff,  and  that  the  warehouse  receipt,  indorsed  in  blank  by 
the  plaintiff,  had  been  transferred  to  the  Bank  of  Stockton,  and 
1by  the  bank  transferred  to  a  person  not  a  party  to  the  action,  before 
the  bank  was  notified  by  the  plaintiff  that  he  had  not  sold  the 
wheat  to  Barney;  and  the  defendants  were  entitled  to  have  in- 
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fltenotiona  giyen  to  the  jury  which  would  state  the  effect  of  saoh 
tninaf  era  of  the  warehouse  receipt 

The  foregoing  instruction,  requested  by  the  defendants,  expresses 
Tory  &irly  the  law  in  that  regard.  It  was  held  in  many  cases  in 
the  English  courts  that  an  assignment  of  such  a  receipt  does  not 
amount  to  a  constructive  deliyery  of  the  goods  until  the  warehouse* 
man  is  notified  thereof,  and  agrees  to  hold  the  goods  for  the 
assignee.  Benjamin  on  Sales,  §  815.  No  substantial  reason  is 
offered  for  giving  to  the  assignment  of  such  an  instrument  an  effect 
differing  materially  from  that  of  an  assignment  of  a  bill  of  lading. 
In  Horr  t.  Baker,  8  Cal.  613,  a  warehouse  receipt  was  regarded  as 
standing  on  the  same  footing  as  a  bill  of  lading ;  and  it  was  held 
that  a  transfer  of  such  receipt  operated  as  a  transfer  of  the  title  to 
the  goods.  The  doctrine  of  that  case  has  not  been  questioned,  so 
far  as  we  are  aware,  by  the  courts  of  this  State.  If  an  assignment 
at  the  receipt  will  transfer  the  title  to  the  goods,  it  must  necessar- 
ily follow  that  the  possession  of  the  receipt,  indorsed  in  blank,  is 
presumptive  evidence  of  the  ownership  of  the  goods  by  the  holder 
of  the  receipt  The  defendants  were  entitled  to  an  instruction 
which  would  give  them  the  benefit  of  that  presumptive  evidence ; 
although,  as  between  the  plaintiff  and  Barney,  and  those  claiming 
under  Barney,  with  notice  that  he  was  only  the  agent  of  the  plain- 
tiff (if  such  was  the  fact),  the  plaintiff  remained  the  owner  of  the 
wheat 

The  court  also  instructed  the  jury  that  ''if  you  believe  from  all 
the  evidence  in  this  case  that  Davis  did  sell  the  wheat  in  question 
to  Barney,  your  verdict  will  be  for  the  defendants.  *  *  *  If , 
however,  you  find  that  there  was  no  sale  of  this  wheat,  and  that 
there  was  a  demand  and  refusal  of  it  by  the  party,  then  it  is  your 
duty  to  find  a  verdict  for  the  plaintiff  for  a  return  of  the  wheat  or 
its  value.''  This  instruction  entirely  ignores  any  rights  which  any 
of  the  defendants  may  have  acquired,  in  reliance  upon  the  apparent 
ownership  or  authority  of  the  holder  of  the  warehouse  receipt,  and 
in  that  respect  is  erroneous.  It  is  provided  by  the  Civil  Code, 
§  2901,  that  ''one  who  has  allowed  another  to  assume  the  apparent 
ownership  of  property,  for  the  purpose  of  making  any  transfer  of 
it,  cannot  set  up  his  own  title  to  defeat  a  pledge  of  the  property 
made  by  the  other  to  a  pledgee  who  received  the  property  in  good 
faith,  in  the  ordinary  course  of  business,  and  for  value."  The  evi* 
dence  seems  to  leave  no  room  for  doubt  that  the  Bank  of  Stockton 
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the  warehooae  receipt  from  Barney  in  good  faith,  and  in 
the  ordinary  oourse  of  basiness  ;  and  npon  the  authority  of  Pafn» 
▼.  Bensleg,  8  GaL  260;  RMnson  y.  amUh,  14  id.  94;  NagUe  t.  Xy- 
man^  id.  450,  and  Fr0y  ▼.  Oliffardt  44  id.  835,  it  mnst  be  held  that 
the  pre-existing  debt  of  Barney  to  the  bank  constitated  a  Talnabfe 
oonsideration  within  the  meaning  of  that  seotion.  If  the  eTidenoe 
brings  the  case  within  that  section,  neither  the  Bank  of  StooktMi 
nor  Bnssell  wonld  be  liable  to  the  plaintiff  in  this  action. 

Judgment  and  order  verersedt  and  oanse  remanded  for  a  new 
trial 

JudgwmU 


SUPREME  COURT  OF  JUDICATURE 


INDIANA. 


FOUOH  T.  WlIAOV. 

(BOInd.eL) 

A  Twidoi^f  Bm  for  the  pawhaia  mnney  on  a  Mle  of  real  eitote  ia  not  f orf attod 

hf  bia  aceaplaiifla  of  a  mortgaga  for  the  purchaaa  price  which  tiima  out  la 

■ —  ^       * 

DO  IOIr|paQ« 

AOTION  to  enfbroe  a  rendor^a  lien  for  unpaid  pnrohase-money 
of  real  estate.  The  evidence  tended  to  show  that  the  appel- 
lant, Mary  A  Fonch,  on  the  sale  of  the  real  estate  in  question, 
accepted  the  note  of  the  yendee's  hnsband  and  agent  for  part  of 
the  parohase-money,  but  before  delivering  the  deed,  executed  a 
mortgage  on  the  same  to  secure  the  unpaid  purchase-money;  that 
the  vendee's  hnsband  and  agent  accordingly  delivered  to  her  a 
mortgage  purporting,  and  by  him  represented,  to  have  been  exe* 
outed  by  the  vendee,  his  wife,  as  security  for  his  note,  but  which, 
on  an  attempt  to  foreclose  it,  proved  to  be  forged;  and  that  the 
appellees  were  insolvent  The  defendants  demurred  to  the  evi* 
denoe,  and  had  judgment  in  their  favor* 

D.  Ma$8,  for  appellants. 

A  R  Skirts  and  Q.  BkirU^  for  appeltoai 
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H0WK9  J.  [After  stating  the  pleadings  and  disposing  of  a  minor 
question.]  It  is  insisted  by  the  appellees'  attoraeys,  that  the 
appellant,  Mary  A.  Foach,  by  accepting  the  note  of  John  W.  Wil- 
son for  the  unpaid  purchase-money,  waived  or  abandoned  her 
equitable  lien  on  the  real  estate  conveyed  by  her  and  her  husband 
to  the  appellee,  Mary  A.  Jones.  It  may  be  that  her  acceptance  of 
said  note  was  prima  fade  evidence  of  her  waiver  or  abandonment 
of  her  equitable  lien  on  said  real  estate,  to  secure  the  payment  of 
the  unpaid  purchase-money;  but  it  was  nothing  more  than 
prima  facie  evidence.  Dibblee  v.  MitcheU,  15  Ind.  435,  and  Yaryan 
V.  Shriner,  26  id.  864. 

Ordinarily,  the  taking  of  a  mortgage  to  secure  the  payment  of 
unpaid  purchase-money  would  be  an  abandonment  of  the  vendor's 
equitable  lien  to  secure  such  payment;  and  the  law  is,  that  when 
such  equitable  lien  has  been  fairly  and  voluntarily  abandoned,  it  is 
lost  forever.  Matiix  v.  Weandy  19  Ind.  151,  and  WiUon  v.  Hunter,  30 
id.  466.  But  it  cannot  be  said  that  a  vendor  of  real  estate,  who  has 
been  induced  by  fraud  and  deceit  to  accept  a  forged  mortgage  on  the 
realty  to  secure  his  unpaid  purchase-money,  has  thereby  fairly  and 
voluntarily  abandoned  his  equitable  lien,  as  such  security  therefor. 

It  seems  to  us,  that  it  may  fairly  and  logically  be  concluded, 
from  the  facts  in  this  case  in  relation  to  the  mortgage  alleged  to 
have  been  forged,  that  the  appellant,  Mary  A,  Fouch,  in  accepting 
the  note  of  said  John  W.  Wilson  for  the  unpaid  purchase-money, 
did  not  intend  to,  and  did  not,  waive  or  abandon  her  equitable  lien 
on  the  real  estate  as  security  therefor;  and  that  by  accepting  the 
said  forged  mortgage  on  the  realty  as  such  security,  without  knowl- 
edge or  notice  of  the  forgery,  she  had  never  fairly  and  voluntarily 
abandoned  her  equitable  lien  thereon  as  such  security.  This  must 
be  so,  where,  as  in  this  case,  the  controversy  is  between  the  original 
parties  to  the  transaction,  and  the  rights  of  innocent  parties,  with- 
out notice,  have  not  intervened. 

In  our  opinion,  the  court  below  erred  in  sustaining  the  demurrer 
of  the  appellees,  Maiy  A. and  Benjamin  F.  Jones,  to  the  appellant's 
evidence. 

.  The  judgment  is  reversed,  at  the  appellees'  costs,  and  the  cause 
IS  remanded,  with  instructions  to  overrule  the  appeUees*  demurrer 
to  the  evidence,  and  to  render  judgment  thereon  in  favor  of  the 
appellants,  as  prayed  for  in  their  complaint 

Judgment  reversed  and  etmee  remanded. 
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CHminai  km^^iar^m^^-lm^^  tMne^ofihi  UntiUd  SUiim^^ ItaUiomBihmilk 

noUt. 

Under  ma  indktment  for  luoan j  of  ''  lawful  momej  of  tlw  United  Stateey" 
proof  rnnet  be  made  of  taking  gold  or  sllTer  coin,  or  United  States  trsMnuy 
notee,  or  fiactional  oonenoj.  The  taking  of  Natiooal  bank  notes  will  nol 
eapport  tbe  eharge. 

TNDIOTMENT  for  grand  larceny.    The  opinion  states  the  faott* 

y.  p.  Riehfnond^  /.  W.  Kern  and Mbore^  for  appellant 

(7.  A*  Buskirk,  Attomey-Gtenera!,  for  the  State. 

WoBDXir,  J.  The  appellant  was  indicted  in  the  conrt  below  for 
grand  larceny,  and  npon  a  plea  of  not  gnilty,  was  tried  by  the  court 
and  found  guilty,  and  sent  to  the  penitentiary. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  OTerruled,  and 
exceptions. 

The  first  error  assigned  is  upon  the  ruling  of  the  court,  in  over- 
ruling the  motion  for  a  new  trial. 

The  indictment  charged  the  appellant  with  the  larceny  of 
**  seyenty-five  dollars  of  the  lawful  money  of  the  United  States,'' 
the  property  of  Isaiah  HuUingor,  and  it  was  alleged  that  a  more 
particular  description  of  the  property  was  to  the  grand  jurors  un- 
known. 

The  eridence  is  all  in  the  record;  and  conceding,  without  decid- 
ing, that  a  case  of  larceny  was  made  out,  there  was  no  cTidence 
whatever  that  the  money  claimed  to  have  been  stolen  was  money  of 
the  United  States.  "  Lawful  money  of  the  United  States ''  mi^t 
consist  of  gold  or  silver  coin,  or  United  States  Treasury  notes, 
and  the  fractional  currency.  Perhaps  it  might  be  inferred,  from 
some  circumstances,  that  the  money  alleged  to  have  been  stolen 
was  paper  money;  but  if  so,  there  was  no  evidence  from  which  it 
oould  be  inferred  that  it  was  paper  money  of  the  United  States. 
The  notes  of  the  National  banks  furnish  a  large  portion  of  the  cir- 
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calating  medium;  and  for  aught  that  appears,  the  money  in  ques- 
tion may  have  been  the  notes  of  such  banks. 

The  notes  of  the  National  banks  are  in  no  sense  money  of  the 
United  States.  The  State,  haying  alleged  that  the  money  stolen 
was  of  the  money  of  the  United  States,  was  bound  to  prove  the 
allegation  as  made.    See  8taU  t.  Jachwny  80  Me.  29. 

This  view  renders  it  unnecessary  that  we  should  consider  other 
grounds  on  which  a  new  trial  was  asked.  A  new  trial  will  have  to 
be  granted,  hence  we  need  not  consider  any  question  arising  on  flie 
motion  in  arrest. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

The  clerk  willgive  the  proper  notice  for  the  return  of  the  piia< 
oner. 


Qaag  y.  Board  ov  Oomxissiokebs  of  YAKDBSBirBaH  Oouhtt. 

(BOIiid.su.) 

Aa  actloa  lies  sgiiiist  a  ooantj  lor  erecting  and  maintaining,  near  the  dwell- 
Ing-honse  of  the  plaintiff,a  peet-hoase  where  persons  Infeeted  with  a  nwlig* 
nant  disease  were  treated  therefor  bv  order  of  the  defendant,  bj  feaaoa 
whereof  the  plaintiffs  premises  became  unhealthf nl,  his  premises  were  far 
feeted  with  the  same  disease,  and  the  occupanej  of  the  premises  was  iea> 
dered  unsafe  and  unpleasant.* 

ACTION  for  nuisance.    The  opinion  states  the  case.    Defend- 
ant  had  judgment 

/.  M,  Warren^  for  appellant. 

H.  A.  MaUiwn,  B.  Hynes,  A.  GOArisi  and  Wi  F.  Ama,  for 
^ypellee. 

NiBLAOK,  0.  J.  This  was  an  action  by  Oatharine  Haag  againal 
the  board  of  commissioners  of  Vanderburgh  county,  for  keeping 
and  maintaining  a  nuisance,  to  the  damage  of  the  plaintiff. 


•flee  to  same  effect,  Brayton  Y.dtufuf  Waa  JUObt  (US  Mssa.  SIS^  IS  Am.  Bep. 
mnmMUnWhmf  Oo.f.  FofUimid1!8rUb.4B^^  SIAm.  Bep.  1«  and  note,  •;  Ctty^f 
MarvT.  iippl00ortIiO»Or«tt.  aUK  »  Am.  Bep^SBT;  IHMfttT.ITcHMDtOtHelsk.  Mdk 
SI  Am.  Bep.  n^  and  note,  m. 


J 
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TheMHpIaint  is  in  three  paragraphs. 

The  first  paragraph  charges,  that  the  defendant,  on  the  Ist  day 
ot  Janaary,  A.  D.  1874,  and  on  diyers  other  days  and  times  until 
the  oommenoement  of  this  suit,  kept  and  maintained  a  pest-house 
for  the  treatment  of  small-pox  patients,  on  a  tract  of  land  owned 
by  the  defendant,  lying  near  the  plaintiffs  dwelling-house  and 
premisee,  occupied  by  her  and  her  family  as  their  place  of  resi- 
dence ;  that  by  reason  of  the  keeping  and  maintaining  of  said  pest- 
house,  the  three  sons  of  the  plaintiff,  of  the  ages  of  twenty-five 
years,  twenty  years  and  seyenteen  years,  respectiyely,  all  residing 
with  her  as  members  of  her  fimiily,  and  owing  her  service,  became 
infected  and  diseased  with  small-pox,  and  afterward  all  died  of 
that  disease. 

The  second  paragraph  charges  the  defendant  with  keeping  and 
maintaining  said  pest-house  for  the  treatment  of  cases  of  small-pox, 
near  the  plaintiff's  dwelling-house  and  appurtenances,  as  in  the 
first  paragraph  mentioned ;  that  in  consequence  thereof,  it  became 
dangerous  to  the  plaintiff  and  her  family  to  occupy  her  said  dwell- 
ing-house, and  her  property  greatly  depreciated  in  value ;  that  as  a 
further  consequence,  her  said  sons  became  sick  and  diseased  from» 
and  died  of,  small-pox,  and  that  she  had  to  expend  the  sum  of  five 
hundred  dollars  for  nursing,  care  and  medical  attention  to  them, 
during  their  sickness. 

The  third  paragraph  charges,  that  the  def  endant^  having  kept  and 
maintained  said  pest-house,  as  aforesaid,  burned  the  clothing  taken 
from  the  bodies  of  persons  who  had  died  therein  from,  or  had  been 
treated  in  the  same  for,  small-pox,  at  and  near  said  pest-house,  in 
the  open  air,  and  so  near  the  plaintiff's  dwelling-house  and  premises 
oonnected  therewith,  that  the  offensive  fumes,  smells,  and  smoke 
therefrom  infused  themselves  into  and  around  the  plaintiff's  prem- 
ises, rendering  her  home  disagreeable,  offensive  and  dangerous ; 
also  praying  that  said  pest-house  be  declared  a  nuisance,  and 
removed  and  abated. 

Demurrers  were  sustained  to  each  paragraph  of  the  complaint, 
and  the  plaintiff  refusing  to  plead  further,  judgment  was  rendered 
against  her,  upon  thedemnners. 

Brrors  are  assigned  here  upon  the  decision  of  the  court  upon  the 
demurrers  as  above  stated. 

Oar  statute  provides  that  **  whatever  is  injurious  to  health,  or 
IndaoeDt^  or  offensive  to  the  senses,  or  an  obstruction  to  the  free 
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use  of  property,  so  as  essentially  to  interfere  with  the  comfortable 
enjoyment  of  life  or  property,  is  a  nnisanoe,  and  the  sabjeot  of  an 
action."  2  B.  S.  1876,  p.  258,  §  628. 

HiUiard  on  the  Law  of  Torts  (4th  ed.),  yoL  1,  p.  684,  says:  "  In 
general,  it  may  be  said,  that  any  injury  to  lands  or  hoases,  which 
renders  them  useless  or  even  ancomfortable  for  habitation,  is  a  nui- 
sance. Thus,  in  regard  to  oflendye  odors,  it  is  said,  the  neighbor- 
hood has  a  right  to  pure  and  fresh  air.  And  a  smell  need  not  be 
$Mwholesame,  if  it  is  offensive,  and  renders  the  enjoyment  of  life  and 
property  uncomfortable." 

According  to  these  definitions,  it  would  seem  to  be  beyond  ques- 
tion, that  the  keeping  and  maintaining  of  a  pest-Aouw,  and  the  mat- 
ters connected  therewith,  as  alleged  in  the  several  paragraphs  of  the 
complaint  before  us,  constituted  a  nuisance,  of  which  the  appellant 
had  a  right,  legally,  to  complain  against  some  one.  As  to  that,  there 
is  no  contest  here  between  the  parties,  and  we  need  not  make  any 
further  citation  of  authorities  to  sustain  that  view  of  the  case. 

The  important  and  controlling  question  for  us  to  decide  hers 
is,  can  the -appellee  be  held  liable,  on  the  tacts  charged,  for  keep- 
ing and  maintaining  such  a  nuisimce  P 

In  our  State,  the  boards  of  commissioners  of  the  several  counties 
are  declared  to  be  bodies  corporate  and  politic,  and  as  such,  may 
sue  and  be  sued  by  their  corporate  name,  and  have  all  other  duties^ 
rights  and  powers  incident  to  corporations,  not  inconsistent  with 
the  provisions  of  law  creating  them  and  prescribing  their  several 
duties.  1  B.  8.  1876,  p.  350,  §  5;  7%s  Board  of  Oommissianer$  p/ 
Fhyd  Co.  v.  Day,  19  Ind.  450 ;  Haytoardy.  Davidson,  41  id.  %VSL 

It  is  also  a  well-recognized  rule,  that  municipal  corporations  an 
liable  for  torts  in  certain  classes  of  cases,  including  nuisances,  in 
the  same  manner  as  natural  persons.  2  Hilliard  on  Torts,  pp.  278, 
274,  g§  2,  3;  Shearman  ft  Bedfield  on  Negligence,  g  120;  2  Dillon 
on  Mun.  Corp.,  §  766;  2  Addison  on  Torts  (Dudley  &  Baylie's  ed.), 
p.  1315. 

Where,  however,  the  act  complained  of  is  uUra  virm —  wholly 
outside  of  any  of  the  powers  possessed  by  the  oorporation*— no  sadb 
liability  exists.  Brownittg  v.  I%e  Board  of  0ommi$9ianmm  ^  Ovwi 
Co.,  44  Ind.  11;  2  Dill,  on  Mun.  Corp.,  g§  767,  76a 

It  IS  only  where  there  has  been  some  dbuM  of  the  anttoiity  con- 
ferred on  the  corporation,  that  an  action  can  be  sustained.  Big- 
elow's  L.  Oas.  Torts,  477;  Ths  Oiijf  ofPokin  y.NowO,  M  DL  88a 


MAY  TBBM,  187&  657 


Boom  t.  Boud  of  ConnnUwIoaeiB  of  Montgomery  Coantj. 


The  board  of  oommissioners  of  a  county  is,  in  legal  contemplation^ 
the  oonnty,  and  in  legal  proceedings  the  ooantj  is  only  known 
ihroQgh  its  board  of  commissioners,  which  has  the  care,  supervis- 
ion, management  and  control  of  the  property  of  the  county.  Thi 
State,  exreL,  etc.  v.  Cflark,  4  Ind.  315;  The  Board  of  Commieeioneri 
ef  Posey  Oo.  v.  Saunders,  17  id.  437;  IRS.  1876,  p.  362,  §  13. 

The  charge  in  the  several  paragraphs  of  the  complaint  under  con^ 
aideration  is,  in  legal  effect,  therefore,  that  the  appellee  committed 
the  grievances  complained  of  on  certain  lands  belonging  to  Vander- 
burgh county,  in  the  possession  and  under  the  control  of  the  appel- 
lee, by  a  misuse  and  mismanagement  of  such  lands. 

Addison,  supra,  says  :  '*  A  municipal  corporation  has  no  mord 
right  to  maintain  a  nuisance  than  an  individual  would  have,  and  for 
a  nuisance  maintained  upon  its  property,  the  same  liability  attaches 
against  a  city,  as  to  an  individual." 

We  regard  the  rule  thus  laid  down  as  correct  in  principle,  and  aH 
equally  applicable  to  a  county. 

Upon  a  careful  review  of  the  authorities,  we  are  led  to  the  con^- 
dnsion,  that  the  several  paragraphs  of  the  complaint  are  sufficient 
upon  demurrer,  and  that  the  court  erred  in  holding  them  otherwisei* 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  and  the 
cause  remanded  for  farther  proceedings. 


Hovsx  T.  Board  of  Ookhissionebs  of  Montqombbt  Oouhtt* 

(60  Ind.  560.) 
MurMpal  eorparoHon  —  county  — duty  to  repair  bridges, 

Tlio  stetute  made  it  the  duty  of  county  oommiMionen  to  keep  tbe  oonnty 
Mdges  in  repair,  and  aathoiiied  them  to  make  neoeasarj  appropriations 
fiom  the  ooontj  treasoiy  therefor.  The  commiflsionen  negligently  sofiered 
a  ooontj  bridge  to  remain  oat  of  repair,  whereby  the  plaintiff  was  iigored 
In  person  and  property.  EM^  that  an  action  therefor  wonld  lie  against  the 
board,  although  not  expressly  authorised  by  statute.* 

AOTION  of  damages  for  negligenoe.    The  opinion  states  the 
oase.    Verdict  for  plaintiff. 

&  O.  WiOson  and  L.  B.  Wittson,  for  appellant. 


^B^BOontra^Bnaihmmr.  Sugmnlnnof  BknOtOom^ 
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0.  D,  Hurley  and  B,  Crane,  for  appellee. 

WoBDBN,  J.  This  was  an  action  by  the  appellant  against  the 
appellee,  to  reoover  damages  for  alleged  negligence  on  the  part  of 
the  defendant,  in  saffering  one  of  the  bridges  in  the  connty  to  be- 
come oat  of  repair,  whereby  a  male  belonging  to  the  plaintiff,  in 
passing  over  the  bridge,  was  injured,  without  fault  or  negligence  on 
the  part  of  the  plaintiff. 
.  There  was  a  demurrer  to  the  complaint,  for  want  of  sufficient 
facts,  but  it  was  overruled,  and  exception  taken. 

Issue,  trial,  and  verdict  for  the  plaintiff,  but  the  judgment  was 
arrested,  on  the  ground  that  the  county  was  not  liable  for  damages 
in  such  case. 

The  appellant  has  assigned,  as  error,  the  order  of  the  court  ar- 
resting the  judgment ;  and  the  appellee  has  also  assigned  error 
upon  the  overruling  of  the  demurrer  to  the  complaint 

Both  assignments  raise  the  same  question,  viz.:  Whether  the 
county  is  liable  to  respond  in  damages  in  such  case.  It  is  well 
settled  that  a  city  would  be  liable  in  such  case.  Grave  v.  The  OUjf 
of  Fart  Wayney  45  Ind.  429  ;  s.  o.,  15  Am.  Bep.  262.  This  is  not 
controverted  by  counsel  for  the  appellee,  but  it  is  contended  that  a 
county  stands  upon  different  ground,  in  respect  to  liability.  There, 
is  no  statute  that  expressly  gives  the  right  of  action  in  such  case, 
against  either  a  city  or  county.  The  right  against  a  city  grows  out 
of  the  power  conferred  upon  it  over  its  streets  and  bridges,  and  its 
duty  to  keep  them  in  reasonable  repair,  having  the  power  to  raise 
means  for  that  purpose.     See  the  case  above  cited. 

The  question  is  one  of  first  impression  in  this  State,  and  must  be 
tested  by  a  consideration  of  the  powers  conferred,  and  the  duties 
imposed,  upon  the  board  of  commissioners  by  the  laws  of  ihe  State 
pertaining  to  the  subject,  with  such  aid  as  may  be  derived  from 
the  general  principles  and  analogies  of  the  law,  and  the  decisions 
of  other  courts  upon  like  questions. 

The  board  of  commissioners  of  a  county  is  a  body  corporate  and 
politic,  and  as  such  may  prosecute  and  defend  suits,  and  have  all 
other  duties,  rights  and  powers  incident  to  corporations,  not  incon- 
sistent with  the  act  providing  for  its  organization.  1  R.  S.  1876, 
p.  350,  g  5. 

The  following,  among  other  powers,  are  conferred  upon  the  board  : 

^  2.  To  allow  all  accounts  chargeable  against  such  county,  not 
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otherwise  provided  for,  and  to  direct  the  raising  of  such  sums  as 
may  be  necessary  to  defray  all  county  expenses. 

*^  3.  To  audit  the  accounts  of  all  officers  having  the  care,  man- 
agement, collection,  or  disbursement  of  any  money  belonging  to  the 
county,  or  appropriated  for  its  benefit ;  and, 

'^  4.  To  perform  all  other  duties  which  may  be  enjoined  on  them 
by  any  law  of  this  State."     1  R.  S.  1876,  p.  352,  §  13. 

Section  28  of  the  same  act,  1  R.  S.  1876,  p.  356,  provides,  that, 
^  When  any  judgment  has  been  obtained  against  commissioners  in 
their  corporate  capacity,  the  public  property  of  the  county  shall 
be  liable  therefor ;  but  the  court  rendering  such  judgment  may, 
before  the  issuing  of  execution,  allow  such  board  reasonable  time, 
if  the  same  is  necessary,  to  assess  and  collect  a  sufficient  amount 
of  revenue  to  pay  and  discharge  such  judgment,  in  addition  to  the 
ordinary  expenses  of  the  county." 

The  amount  to  be  charged  on  each  poll,  and  on  each  one  hun- 
dred dollars'  worth  of  property,  for  county  expenditures,  is  to  be 
determined  by  the  board  of  county  commissioners,  at  its  annual 
meetings  in  June.     1  R.  S.  1876,  p.  72,  §  1. 

The  first  section  of  an  act  to  provide  for  the  erection  and  repair 
of  bridges,  etc.,  1  R.  S.  1876,  p.  239,  authorizes  the  board  of  com- 
missioners to  build  and  repair  bridges  over  any  water-corrse ;,  and 
the  second  section  authorizes  that  body  to  '^  make  an  appropriation 
from  the  county  treasury  to  build  or  repair  the  same ; "  and  the 
eleventh  section  provides,  that  '^  The  board  of  commissioners  of 
such  county  shall  cause  all  bridges  therein  to  be  kept  in  repair.'' 

It  is  thus  seen  that  the  board  of  commissioners  has  ample  power 
to  build  and  repair  bridges,  and  to  make  appropriations  from  the 
county  treasury  for  that  purpose,  and  that  it  may  determine  the 
amount  of  taxes  to  be  levied  for  county  expenditures,  which  in- 
cludes expenditures  for  the  building  or  repair  of  bridges  where  the 
same  are  built  or  repaired  by  the  county ;  and  that  it  is  made  the 
imperative  duty  of  the  board  to  cause  idl  bridges  in  the  county  to 
be  kept  in  repair. 

The  board  is  a  body  politic  and  corporate,  and  as  such  may  sue 
and  be  sued,  and  ample  provision  is  made  for  the  collection  of  judg- 
ments rendered  against  it. 

The  obligation  thus  imposed  upon  the  board,  to  cause  all  bridges 
in  the  county  to  be  kept  in  repair,  with  ample  power  to  provide 
means  to  discharge  the  obligation,  carries  with  it  a  corresponding 
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righfc  in  every  one  having  occasion,  in  the  asual  coarse  of  travel,  to 
use  the  bridges,  to  have  the  obligation  fulfilled,  and  the  bridges 
kept  in  repair.  And  it  seems  to  ns  to  follow,  that  where  the  board 
negligently  suffers  sach  bridge  to  be  out  of  repair,  whereby  a  person, 
in  the  ordinary  use  of  it,  is  injured  in  person  or  property,  without 
his  own  fault,  he  must  have  an  action  against  the  board  for  the 
damages  ;  otherwise,  there  will  be  a  wrong  without  a  remedy.  . 

It  will  not  do  to  say,  that  the  members  of  the  board  might  be 
sued  for  the  injury  in  such  case,  in  their  individual  capacity,  and 
therefore  that  the  corporation  could  not  be  sued. 

Without  stopping  to  inquire  whether  the  members  of  the  board 
would  or  would  not  be  liable  as  individuals,  it  seems  to  us,  that 
a  jiarty  thus  injured  could  not  be  required  to  look  for  redress  only 
to  them  as  individuals.  They  might  be  unable  to  respond  in  dam- 
ages. The  wrong  in  such  case  is  not  the  wrong  of  the  members  of 
the  board  as  individuals.  As  individuals,  they  were  under  no  ob- 
ligation to  keep  the  bridges  in  repair.  The  wrong  done,  in  suffering 
the  bridge  to  become  out  of  repair,  was  the  wrong  of  the  corpora* 
tion,  and  the  fK>rporation  must  be  responsible  therefor. 

It  is  upon  principles  above  stated,  that  cities  are  held  liable  for 
failing  to  keep  their  streets  in  repair,  though  no  statute  expressly 
provides  for  such  liability  ;  and  in  our  opinion,  the  principles  will 
apply  as  well  to  a  county  as  a  city. 

We  are  aware  that  there  is  a  diversity  in  the  decisions  in  respect 
to  the  liability  of  a  county  in  such  case,  there  being,  we  may  say, 
numerous  cases  holding  against  such  liability.  Many  of  the  cases 
were  decided  upon  statutes  less  decisive  of  the  power  and  duty  of 
the  board  of  commissioners  than  our  own.  Other  cases  discriminate 
between  counties  and  cities,  and  again  others  hold,  that  neither 
counties  nor  cities  are  liable  for  such  neglect,  in  the  absence  of  a 
statute  making  them  so.  Other  cases  hold,  that  a  county  is  liable 
in  such  case,  without  any  statute  expressly  providing  for  such 
liability.  In  this  diversity  in  the  decisions,  we  have  felt  at  liberty 
to  adopt  and  follow  that  line  which  seems  to  us  to  be  most  in 
accordance  with  the  principles  which  should  govern  the  question. 

In  the  case  of  Wilson  d  Oustin  y.  Jefferson  Oouniy,  13  Iowa»  181, 
a  county  was  held  liable  in  such  case.  The  court  said,  amongst 
other  things,  **  the  question  recurs,  to  whom  must  the  plaintiffs 
look  for  indemnity  ?  We  think  the  county,  ^e  think  so  becanse 
the  county  is  charged  with  the  duty  of  building  and  maintaining 
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bridges y  and  even  repairing  them^  when  the  requisite  expenditure 
for  doing  so  is  large.  This  duty  inyolves  a  corresponding  obligation 
^r  liability  to  pay  damages  resulting  from  a  neglect  of  the  same. 
This  rule  is  not  only  authorized  and  sanctioned  by  the  analogies, 
but  by  the  policy  of  the  law,  which  re(fnires  that  the  travelling 
public  should  have  some  security  for  a  safe  passage  over  the  bridges 
and  highways  of  the  country.*'  To  the  same  effect  are  the  eases  of 
Brown  v.  Jefferson  County y  16  Iowa,  339 ;  Kendall  v.  Lucas  County y 
556  id.  396  ;  and  Taylor  v.  Davis  County y  40  id.  296. 

In  the  case  of  The  County  Commissioners  of  Anne  Arundel 
County  V.  Duckett,  20  Md.  468,  a  well-considered  case,  it  was  held, 
:*'That  the  duties  imposed  by  law  upon  the  county  commissioners 
being  defined  in  the  most  comprehensive  terms,  and  the  law  having 
supplied  them  with  ample  means,  and  armed  them  with  coercive 
power  snfScient  to  meet  and  sustain  their  liabilities,  they  are  re- 
Bponsible  for  special  damage  resulting  from  the  non-repair  of  thB 
public  roads  by  their  officers,  the  road  supervisors."  The  case  was 
loUowed  in  tihe  case  of  The  County  Commissioners  of  Calvert  County 
T.  Gibsony  36  Md.  229. 

In  the  case  of  Wheeler  v.  Troy^  20  N.  H.  77,  it  was  held,  that 
''It  is  the  duty  of  towns  to  keep  in  repair  the  highways  within 
their  limits,  and  for  neglect  of  such  duty  they  are  liable  at  common 
law,  and  independently  of  the  statute  giving  an  action  to  the  party 
injured."  We  understand  that  ''  towns  "  in  that  State  are  equiva- 
lent, substantially,  or  similar,  to  townships  here. 

The  court  said  in  the  case  :  "  We  are  inclined,  therefore,  to  the 
opinion  that  the  general  maxim  of  the  common  law,  that  he  who 
is  specially  damaged  by  the  breach  of  a  duty  on  the  part  of  another 
jhall  have  his  remedy  by  action,  is  properly  applicable  to  the  case 
of  one  who  Las  received  an  injury  through  the  neglect  of  a  town 
to  repair  its  roads." 

In  Dean  v.  New  Milford  Township j  6  Watts  &  S.  646,  it  was  held, 
that  '*  An  action  on  the  case  will  lie  against  a  township  to  recover 
damages  for  an  injury  sustained  by  reason  of  the  negligence  of  the 
supervisors  to  keep  the  road  in  repair." 

In  the  case  of  Brie  City  v.  Schwingle,  22  Penn.  St  384,  the  fol- 
lowing language  is  found  in  the  opinion  of  the  court,  delivered  by 
Black,  G.  J. :  "  The  principal  question  in  this  case  is,  whether  a 
city  corporation,  bound  by  its  charter  to  keep  its  streets  in  repair, 
is  liable  for  an  injury  occasioned  by  neglect  to  do  so. 
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"  Eyery  highway  or  thoroughfare,  which  the  public  has  a  right  to 
use,  must  be  kept>  by  somebody,  in  such  order  that  it  can  be  safely 
used,  and  if  any  serious  injury  happens  to  an  individual  in  con- 
sequence of  its  bad  condition,  those  who  are  bound  to  repair  must 
answer  in  damages."       * 

After  citing  some  authorities,  the  opinion  proceeds :  ''  I  have 
dted  these  several  cases  to  show  that  a  party  bound  to  repair, 
whether  it  be  an  individual,  a  private  corporation,  a  township,  dis- 
trict or  city,  must  perform  the  duty  or  pay,  in  an  action  on  the 
ease,  for  all  injuries  to  persons  and  property,  which  may  be  caused 
by  the  omission." 

It  is  thus  seen  that  the  view  which  we  have  taken  of  the  question 
is  well  supported  by  authority. 

The  leading  English  case,  on  which  most  of  the  American  cases 
exempting  counties  from  liability  are  based,  is  Bussett  v.  I%s  Men 
of  Dwan^  2T.  K  667.  The  action  was  upon  the  case,  against  the 
men  dwelling  in  the  county  of  Devon,  to  recover  satisfaction  for 
an  injury  done  to  the  wagon  of  the  plainti£b  in  consequence  of  a 
bridge  being  out  of  repair,  which  ought  to  have  been  repaired  by 
the  county,  to  which  two  of  the  inhabitants,  for  themselves  and 
the  residue  of  the  men  dwelling  in  that  county,  appeared,  and  de- 
murred generally,  and  there  was  judgment  for  the  defendants. 

Some,  at  leasi^  of  the  reasons  given  for  the  judgment,  have  no 
force  here.  Lord  Ebnyon,  0.  J.,  seemed  to  doubt  whether  the 
defendant  was  a  corporation  at  all,  against  which  a  judgment  could 
be  rendered.  He  said,  among  other  things:  '*  But  the  question 
here  is,  whether  this  body  of  men,  who  are  sued  in  the  present 
action,  are  a  corporation,  or  qua  a  corporation  against  whom  such 
an  action  can  be  maintained.  If  it  be  reasonable  that  they  should 
be  by  law  liable  to  such  an  action,  recourse  must  be  had  to  the 
legislature  for  that  purpose.  *  *  *  I  do  not  say  that  the 
inhabitants  of  a  county  or  hundred  may  not  be  incorporated  to 
some  purposes;  as  if  the  king  were  to  grant  lands  to  them,  render- 
ing rent,  like  the  grant  to  the  good  men  of  the  town  of  Islington. 
But  where  an  action  is  brought  against  a  corporation  for  damages, 
those  damages  are  not  to  be  recovered  against  the  corporators  in 
their  individual  capacity,  but  out  of  their  corporate  estate  ;  but  it 
the  county  is  to  be  considered  as  a  corporation,  there  is  no  corpo- 
ration fund  out  of  which  satisfaction  is  to  be  made." 

Herei  as  we  have  already  seen,  ample  provision  is  made  for  the 
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Mtis&ction  of  jadgments  rendered  against  ooanty  oommissioners  in 
their  corporate  capacity. 

AsHHUBST,  J.9  said,  in  the  case  above  mentioned,  among  other 
things:  **  Bnt  there  is  another  general  principle  of  law  which  is 
more  apphcable  to  this  case,  that  it  is  better  that  an  individaal 
should  sQstain  an  injury  than  that  the  public  should  suffer  an  incon- 
yenience.  Now  if  this  action  could  be  sustained  the  public  would 
suffer  a  great  inconvenience;  for  if  damages  are  recoverable  against 
the  county  at  all  events  they  must  be  levied  on  one  or  two  individ- 
uals, who  have  no  means  whatever  of  reimbursing  themselves ;  for 
if  they  wore  to  bring  separate  actions  against  each  individual  of  the 
county  for  his  proportion,  it  is  better  that  the  plaintiff  should  be 
without  remedy." 

The  inconvenience  thus  spoken  of,  which  the  public  would  suffer, 
has  been  entirely  obviated  by  our  statutes  providing  for  the  collec- 
tion of  judgments  against  counties.  It  is  said  in  the  case  of  Dean 
V.  If&w  MUford  Township,  supra,  in  speaking  of  Russell  v.  The  Men 
of  Devon,  and  the  reason  therein  given,  above  noticed,  that  ''the 
inference  is  by  no  means  unreasonable,  that,  had  not  these  reasons 
existed,  the  judgment  would  have  been  different." 

It  is  not  our  purpose  in  this  opinion  to  bring  together  the  vari- 
ous cases  bearing  upon  the  question,  or  to  attempt  in  any  manner 
to  reconcile  them. 

We  have  cited  some  that  well  support  the  view  which  we  take  of 
the  question,  and  it  would  subserve  no  good  purpose  to  cite  or 
review  those  which  hold  a  contrary  doctrine.  The  case  of  ffaag  v. 
The  Board  of  Commissioners  of  Vanderburgh  County,  ante,  p.  511, 
may  also  be  mentioned  as  remotely  analogous  to  the  case  here.  We 
may,  however,  before  closing  this  opinion,  notice  the  case  of  Com" 
missioners  of  Hamilton  County  v.  Mighels,  7  Ohio  St.  109,  which 
discriminates  between  a  county  and  a  municipal  corporation,  as  a 
city,  holding  that  the  former  would  not  be  liable,  while  the  latter 
might,  under  like  circumstances.  It  is  said,  in  the  opinion  of  the 
court  in  the  cause,  ''it  is  freely  admitted  that  if  counties  are  in  all 
material  respects  like  municipal  corporations  proper,  and  may  be 
fairly  classed  with  them,  then  this  action  ought  to  be  maintained. 
Bnt  how  is  the  factP  This  question  is  vital,  and  on  its  solution  the 
must  depend* 

^  Ai  before  remarii»d,  municipal  corporations  proper  are  called 
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into  existence,  either  at  the  direct  solicitation  or  by  the  free  con- 
sent of  the  people  who  compose  them. 

/'  Gonnties  are  local  subdivisions  of  a  State,  created  by  the  sover- 
eign power  of  the  State,  of  its  own  sovereign  will  without  the  par- 
.ticular    solicitation,  consent,  or  concurrent  action  of   the  people 
who  inhabit  them.    The  former  organization  is  asked  for,  or  at 
least  assented  to  by  the  people  it  embraces  ;  the  latter  is  superim- 
.  posed  by  a  sovereign  and  paramount  authority. 

'^  A  municipal  corporation  proper  is  created  mainly  for  the  inter- 
..^t,  advantage,  and  convenience  of  the  locality  and  its  people  ;  a 
county  organization  is  created  almost  exclusively  with  a  view  to 
the  policy  of  the  State  at  large,  for  purposes  of  political  organization 
and  civil  administration,  in  matters  of  finance,  of  education,  of 
provision  for  the  poor,  of  military  organization,  of  the  means  of 
travel  and  transport,  and  especially  for  the  general  administration 
of  justice.  With  scarcely  an  exception,  all  the  powers  and  func- 
tions of  the  county  organization  have  a  direct  and  exclusive  reference 
to  the  general  policy  of  the  State,  and  are  in  fact  but  a  branch  of 
the  general  administration  of  that  policy." 

The  above  extract  contains  a  graphic  delineation  of  the  differences 
hetween  the  method  of  the  creation  of  a  municipal  corporation  and 
that  of  the  creation  of  a  county,  and  between  the  objects,  purposes 
and  ends  to  be  attained. by  the  creation  of  each  of  those  corporations. 
But  does  it  state  any  satisfactory  reason  why  the  one  should  be 
liable  to  an  action,  and  the  other  not,  under  like  circumstanoes  Y 

The  ground  of  the  action  is  the  failure  on  the  part  of  the  corpo- 
ration to  perform  a  duty  imposed  upon  it  by  law,  whereby  the  party 
suing  is  injured. 

It  seems  to  us,  that  the  method  of  the  creation  of  the  corporation 
oannot  be  decisive  of  the  question  of  liability,  one  way  or  the 
other.  A  county  is  created  by  the  sovereign  power  of  the  State.  A 
city  cannot  be  created  otherwise  than  by  the  sovereign  power  of  the 
State.  This  sovereign  power  may  be  exercised,  to  be  sure,  in  the 
passage  of  general  laws  under  which  cities  may  be  voluntarily  organ- 
ized. But  the  liability  of  the  corporation,  for  thefailore  to  pexform 
a  duty  imposed  by  law,  cannot  be  made  to  depend  upon  the  queation 
whether  it  was  organized  by  the  act  and  oonsent  of  the  people  in- 
habiting the  territory,  m  pursuance  of  law,  or  was  superimpoaed 
by  law,  without  such  consent.  The  people  in  each  daas  of  oorpo- 
lationa  elect  their  offloers,  for  whose  negleot  of  duty  they  maj  be 
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liable,  through  the  medium  of  the  corporate  organization.  Then, 
as  to  the  objects  and  purposes  of  these  organizations,  it  may  be 
obseired,  that  the  matter  of  keeping  the  streets  of  a  city  in  repair 
is  a  matter  of  general  State  interest  and  policy,  not  affecting  the 
people  of  the  locality  alone.  No  substantial  difference  is  perceived 
between  the  duty  of  a  county  to  keep  the  bridges  therein  in  repair, 
and  the  duty  of  a  city  to  keep  its  streets  in  repair,  so  far  as  the 
general  public  is  concerned.  They  are  both  matters  of  public  in- 
terest, and  controlled  by  the  general  policy  of  the  State.  Or,  to 
state  the  proposition  conversely,  the  matter  of  keeping  the  bridges 
of  a  county  in  repair  is  as  local  in  its  character  as  the  matter  of 
keeping  the  streets  of  a  city  in  repair. 

The  court,  in  the  case  in  Ohio  which  we  have  been  noticing, 
found  it  necessary  to  overrule  the  case  of  Commissiotiers  of  Brown 
OoufUy  V.  Butty  2  Ohio,  351.  That  case  was  as  follows  :  Butt  was 
the  sheriff  of  the  county,  and  had  a  prisoner  in  his  custody  on  a 
capias.  The  commissioners  of  the  county  had  failed  to  provide  a 
jail,  which  it  was  their  duty  to  provide,  whereby  the  prisoner  es- 
caped. The  creditor  sued  the  sheriff  for  the  escape,  and  recovered. 
Butt,  the  sheriff,  then  sued  the  commissioners,  for  failing  to  provide 
a  jail,  and  reoovered.    The  judgment  was  afflbrmed. 

We  are  of  opinion,  that  the  court  below  erred  in  arresting  the 
judgment 

The  order  below,  arresting  the  judgment,  is  reversed,  with  costs, 
and  the  cause  remanded,  with  instructions  to  the  ooort  below  ta 
vender  Jadgment  for  the  plaintiff  on  the  verdict 


Abubtbokq  v.  Habshkav. 
m  iDd.  Si.) 


Hgkt»  ^  m»mlf§  a$  offainH  indarter  amdpanM. 

FlriBtlH  •■  sonlj*  ezeenled  witk  and  delivered  lo  the  prlndpel  a  negodable 
fienlMory  sole*  In  blaiik  m  to  the  payee.  A»  B  end  0  rabeeqiiently 
tnflciffeed  the  note,  and  the  prinoipel  filled  the  Uank  with  their  Dames,  and 
twefiiiTsd  it  to  a  Ammi  fd$  pnrnhsser.    The  eontj  having  been  oompeUed 
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to  ptkj  it,  brought  salt  againet  A,  B  and  C  as  oo-soretles  whh  hintt  for  «oi^ 
tribation.  SM,  that  the  principal  had  authoritj  to  fill  the  blank*  and  1, 
B  and  C  became  simple  indorsers,  and  not  UaUe  to  contribute.* 

ACTION  for  oontributioii.    The  opinion  states  the  factSi    Jndg. 
ment  for  plaintiff. 

J.  JV.  Sifns,  L.  McOlurg  and  /.  F.  Kwi,  for  appellants. 

R.  P.  Datridsan  and  /.  O.  DavidsoHj  for  appellee. 

WoBDBiir,  J.  The  following  note  and  indorsement  were  eas* 
cnted,  viz.: 

''$1,000.  Lafatbitb,  Ind.,  Sept.  6,  1859. 

''  Sixty  dajrs  after  date,  we  promise  to  pay  to  the  order  of  I.  D, 
Armstrong,  Jackson  Douglass,  P.  0.  SomerviUe^one  thousand  dollars 
at  Pheniz  Bank,  New  York  City,  without  relief  from  yaluation  of 
appraisement  laws,  for  value  reoeived* 

(Signed)  '' Johk  W.  Blakb, 

"Ekos  Habshxav.* 
'Indorsed: 
''Pay  the  Bank  of  the  State  of  Indiana,  or  order. 

(Signed)  ''L  D.  Abhstbono, 

''Jackson  DouoLAas^ 

"P.  0.  SOMBBYILLB.'' 

The  bank  of  the  State  sued  the  makers  and  indorsers  of  the  note 
in  the  Tippecanoe  Circuit  Oonrt^  upon  the  note,  alleging  in  the 
oomplaint  in  that  action,  among  other  things,  that  the  indorsen^ 
Armstrong,  Douglass  and  Somerville,  indorsed  the  note  as  sureties 
for  Blake  and  Harshman,  and  to  enable  them  to  obtain  credit 
thereon  with  the  plaintiff  in  that  action,  and  that  the  note  was 
duly  protested  for  non-payment  at  its  maturity,  of  which  said 
indorsers  had  notice.  There  was  judgment  by  default  in  that 
action  against  all  the  defendants  therein;  and  Harshman,  haying 
paid  the  judgment,  brought  this  action  against  Armstrong,  Doug- 

*  As  to  IndofvemeDt  by  BtFuig«r,  sae  Burton  y.  Bmufcrd  (10  W.  Ya.  I3Q>»  flf  Am.  Bayw 
au  and  note,  660.  As  to  parol  evldeooe  to  vary,  see  BooUttls  ▼.  Wanrif  (0  Kaos.  san,  JV 
AiD.Bep.108.  Infiiiia^T.Xoii(^40]Uoh.66^1twashaMthaftth6iM9aaofaiioUdiawBta 
ordar  becomes  an  lodoner  by  ttgaing  his  name  on  tbe  back  of  li,  and  nnlem  be  adds 
apt  words  to  create  a  different  relation.  Is  not  dhaigeable  otherwlae.  Dlstlnculahtaff 
Wea)Ui0nottX  t.  Pdifis,S  Id.  66S,  and  itoCtooMidT.  0rta^ Slid. IfiO;  a.OL«  tt Am.  Bep.  la, 
M  oases  of  Indorsement  by  stranceiB. 
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Ibbb  and  SomeryiUe,  for  contribution,  on  the  theory  that  the 
defendants  were  co-sureties  with  himself  for  Blake.  A  demurrer 
was  originally  sustained  to  the  complaint,  but  on  appeal  to  this 
court  it  was  held  good.  See  Harshman  y.  ArmHrong,  43  Ind.  136, 
Issues  were  formed,  and  the  cause  was  tried  by  a  jury,  who  found 
for  the  plaintiff,  and  judgment  was  rendered  on  the  yerdict,  oyer 
a  motion  interposed  by  the  defendants  for  a  new  tnaL 

The  material  facts  in  reference  to  the  execution  and  indorsement 
of  the  note  appear  to  haye  been  as  follows:  Blake  was  desirous  of  pro- 
curing money,  and  to  enable  him  to  do  so,  he  prepared  or  caused  to  be 
prepared  the  note  aboye  set  out,  but  it  was  blank  as  to  payees,  and  in 
some  other  respects  not  material  to  be  stated.  He  signed  the  note 
and  procured  Harshman  to  sign  it  in  this  condition*  He  also  pro* 
cared  the  defendants,  Armstrong,  Douglass  and  Someryille,  to 
place  their  names  on  the  back  of  the  note  while  it  was  thus  blank 
as  to  payees.  He  took  the  note  in  this  condition  to  the  bank^ 
where  he  procured  the  blanks  to  be  fiUed  up,  inserting  the  names 
of  the  defendants  herein  as  payees;  and  the  blank  indorsement 
was  filled  up,  transferring  the  note  to  the  bank.  The  bank  dis- 
oonnted  the  note,  Blake  receiying  the  proceeds. 

It  is  plain,  on  the  face  of  the  note  and  indorsement,  that  the 
defendants  were  indorsers,  and  nothing  more.  They  were  not 
makers  of  the  note,  and  therefore  could  not  be  co-sureties  with 
the  plaintiff  for  Blake.  If  the  note  had  been  payable  to  some 
other  payee,  named  therein  at  the  time  it  was  indorsed  by  the 
defendants,  whereby  the  defendants'  contract  might  haye  been  a 
contract  between  themselyes  and  the  payee  named,  it  would  haye 
been  open  to  parol  proof  to  show  that  they  intended,  by  placing 
their  names  on  the  back  of  the  note,  to  assume  the  responsibilities 
of  makers  thereof.  Vore  y.  Hurst,  13  Ind.  661.  And  perhaps 
this  would  also  haye  been  the  case  if  some  other  payee  had  been 
named  in  the  note,  when  the  blank  was  filled  up  by  inserting  the 
name  of  the  payee;  but  this  point  need  not  be,  and  is  not,  decided. 
We  haye  seen,  that  when  Harshman  signed  the  note,  and  the 
defendants  indorsed  it,  there  was  no  payee  named  therein.  When 
Harshman  had  signed  the  note  in  blank  and  had  left  it  with  Blake 
to  be  used  by  him,  Blake  became  authorised  to  fill  up  the  blank 
with  the  name  of  any  payee  he  might  choose;  at  least  he  became 
aathorized  to  fill  up  the  blank  with  the  names  of  the  persons  who 
had  thus  placed  their  names  on  the  back  of  the  note.    Holland  y. 
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ffiUch,  II  Ind.  497;  Schnewind  y.  Haekei,  54  id.  248;  Bmmans  ▼. 
Meeker,  55  id.  321;  Emmons  v.  Carpenter,  id.  329. 

As  the  plaintiff  left  the  note  with  Blake  to  be  used  bj  him,  with 
implied  authority  to  fill  up  the  blanks,  the  latter  must  be  regarded 
aa  the  agemt  of  the  former  for  the  purpose  of  filling  the  blanks ; 
and  the  plaintiff  is  bound  by  the  character  of  the  note  as  thus 
filled  up^  as  effectually  as  he  would  have  been  had  the  names  of 
the  payees  been  inserted  at  the  time  he  signed  it. 

The  case  stands,  then,  in  its  le^al  aspects,  as  if  the  names  of  the 
payees  had  been  inserted  at  the  time  the  note  was  signed  by  the 
plaintiff.  The  defendants,  being  the  payees  and  having  placed  their 
^names  upon  the  back  of  the  note,  must  be  regarded  as  indorsera, 
and  nothing  else.  In  our  opinion,  parol  evidence  cannot  be  given 
to  show,  that  by  thus  placing  their  names  upon  the  note,  they 
vjntended  to  contract  a  different  liability  from  that  which  the  law 
attaches  to  the  contract  as  made  by  them.  And  as  they  were  not 
.makers  of  the  note,  and  as  the  legal  effect  of  their  contract  can- 
.not  be  varied  by  parol,  there  is  no  ground  on  which  they  can  be 
held  liable  to  the  plaintiff  for  contribution,  in  the  absence  of  an 
express  contract  between  the  plaintiff  and  defendants  that  they 
should  be  thus  liable,  or  that,  as  between  them,  the  latter  ahoiald 
be  regarded  as  co-makers  of  the  note.  JPDonald  v.  Jfagruder,  3 
Pet  470.  No  evidence  of  such  contract  was  given  in  the  canae. 
Indeed,  the  case  was  tried  on  the  theory  that  such  contract  was 
.unnecessary. 

In  conclusion,  we  may  say  that  the  judgment  in  the  case  of  the 
bank  against  the  parties,  on  the  note,  did  not  settle  the  rights  and 
obligations  of  the  defendants  in  that  action,  as  between  themaelvei. 
Harvey  v.  Osbom,  65  Ind.  535. 

.     The  judgment  below  must  be  reversed  on  the  ground,  that  on 
the  facta  shown,  the  plaintiff  was  not  entitled  to  recover. 

The  judgment  is  reversed,  with  coats,  and  the  cause  ramanded 
flora  new  triaL 

JmdgmmU 


MAY  TEBM,  1878.  ^ 


Polk  T.  BlMh. 


PoiiK  ▼•  FRAas. 

(81Iiid.»t.) 

96ni  maker  teeured  bif  good  mortgage. 

A.  pnanaaoirj  note  was  execated  pftjable  in  "  good  notes  then  dne,**  to  be 
bidoned  by  its  maker.  The  maker  tendered  matore  notes  indoraed  by  him* 
execated  bj  an  insolvent  maker,  bat  f ally  secared  by  a  mortgage  of  real 
estate,  the  indorsement  stating  that  it  was  "  with  the  anderstanding  that 
all  particNi  liable  on  this  note  mast  be  exhaasted  before  reooarse  can  be 
had  on  as/'   HM,  a  valid  tender. 

ACTION  on  a  promisaory  note.    The  opinion  states  the  facts* 
Defendants  had  judgment 

W.  H.  Carroll,  for  appellant 

W.  A.  Banham  and  J.  CantwM,  for  appellees. 

HowKy  J.  In  this  action^  the  appellant,  as  plaintiff,  sued  the 
appellees,  as  defendants,  upon  a  promissory  note,  of  which  the  fol* 
lowing  is  a  copy; 

"$1,505.18.  Habtfobd  Oitt,  Ikd.,  March  18,  1874. 

**  On  the  1st  day  of  January,  1876,  wo  promise  to  pay  to  the 
order  of  Bobort  Polk  one  thousand  five  hundred  and  five  dollars 
and  thirteen  cents,  payable  in  good  notes  then  due,  drawing  ten 
per  cent  interest ;  said  notes  shall  provide  for  attorney's  fees  for 
collecting  the  same,  and  to  be  indorsed  by  us ;  should  we  fail  to 
furnish  notes  that  provide  for  attorney's  fees  for  the  collection  of 
the  same,  then  we  agree  to  place  such  notes  as  do  not  provide  for 
attorney's  fees  in  judgment,  without  any  expense  to  said  Bobert 
Polk,  without  retiet  from  valuation  or  appraisement  laws. 

(Signed)  *'  Gbo.  Frabh, 

"JohkPbabh.'* 

In  his  complaint,  the  appellant  alleged,  in  substance,  that  tha 
i^pellees  refused  to  comply  with  the  provisions  of  said  note  or  con* 
tract  upon  their  part,  although  they  had  been  frequently  requested 
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80  to  do ;  that  a  reasonable  fee  for  appellant's  attorneys  was  aeyeotj- 
live  dollars ;  and  that  the  principal  and  interest  of  said  note,  and 
said  attorney's  fees,  were  then  due  and  nnpaid,  except  a  credit  in. 
dorsed  on  said  note.  The  appellant  demanded  jadgment  for  eigh- 
teen hnndred  dollars,  and  for  other  proper  relief. 

To  this  complaint,  the  appellees  answered  in  three  paragraphs, 
in  substance,  as  follows:  1,  A  general  denial;  2,  payment  in  full 
before  the  commencement  of  this  action ;  and  3,  that  the  note 
sued  on  was  executed  by  the  appellees,  payable  to  the  appellant  iu 
good  notes,  to  be  delivered  to  appellant  at  the  maturity  of  the  note 
in  suit  and  to  be  then  due,  which  notes  were  to  provide  for  attomey^s 
fees,  and  were  to  be  taken  iu  full  satisfaction  and  payment  of  the 
note  sued  on ;  that  at  the  time  the  said  note  became  due,  the  appel- 
lees tendered  to  the  appellant's  agent  and  attorney  good  notes  then 
due,  providing  for  attorney's  fees  in  amounts  su£Scient  to  satisfy  die 
full  amount  of  the  principal  and  interest  of  the  note  in  suit ;  that 
the  appellant's  agent  and  attorney  accepted  the  said  notes  as  pay- 
ment thereon,  and  receipted  the  appellees  in  full,  except  the  sum 
of  $206.39,  which  the  appellant  through  his  agent  refused  to  ac- 
cept, which  notes  were  brought  into  court,  with  md  paragraph  of 
answer,  and  made  a  tender  for  said  amount ;  and  the  appellees 
averred,  that  the  note  in  suit  had  been  fully  paid  and  satisfied. 
The  appellant  replied  by  a  general  denial  to  the  second  and  third 
paragi-aphs  of  the  appellees'  answer. 

The  issues  joined  were  tried  by  the  court,  and  a  finding  made  in 
favor  of  the  appellees ;  and  the  appellant's  motion  for  a  new  trial 
having  been  overi*uled,  and  his  exception  saved  to  such  ruling, 
judgment  was  rendered  on  the  finding. 

In  this  court,  the  only  error  assigned  by  the  appellant  is  the  de- 
cision of  the  court  below  in  overruling  his  motion  for  a  new  trial. 
The  causes  for  such  new  trial,  assigned  in  said  motion,  were  ttiat 
the  finding  of  the  court  was  not  sustained  by  sufiScient  evidence, 
and  that  it  was  contrary  to  law. 

Two  questions  are  presented  by  appellant's  counsel,  in  his  aigo- 
ment  of  this  cause,  for  our  consideration,  both  of  which  questions 
relate  to  the  sufficiency  of  the  tender  made  by  the  appellees  to  the 
appellant,  as  shown  by  the  evidence.  It  appears,  that  it  was  ad- 
mitted by  the  appellant,  on  the  trial  of  this  cause,  ^^  that  the  notes 
tendered  would,  and  did,  amount  to  the  note  in  snit ; "  but  it  was 
insisted,  ^^  that  the  notes  tendered  were  not  of  the  character  de- 
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floribed  in  the  agreement"  The  appellant  refnaed  to  reoeiye  three 
of  the  notes  tendered  by  the  appellees ;  bat  in  this  conrt,  the 
appellant's  counsel  objects  to  the  '^character  "  of  only  one  of  those 
three  notes.  The  note  thus  objected  to  was  the  joint  and  seyeral 
note  of  Mrs.  Elizabeth  Lewis  and  Gtoorge  W.  Lewis,  as  makers,  for 
one  hundred  and  fifty-nine  dollars,  dated  December  9th,  1873,  and 
payable  two  years  after  date  to  the  order  of  James  F.  Maddox,  at 
the  Hartford  Gity  Bank,  Hartford  Gity,  Indiana,  with  interest  at 
the  rate  of  ten  per  cent  per  annum,  and  attorney's  fees  if  it  was 
not  paid  at  maturity,  without  relief,  etc.;  and  the  drawers  and 
indorsera  of  the  note  severally  waived  presentment  for  payment, 
protest  and  notice  of  non-payment  thereof,  and  released  all  errors 
that  might  accrue  in  the  rendition  of  judgment  thereon,  and  all 
right  to  sue  out  any  writ  of  error.  This  note  was  indorsed  in  blank 
by  Maddox,  the  payee  thereof,  and  by  the  appellees  to  the  appellant, 
by  a  special  indorsement,  as  follows  : 

''We  assign  the  within  note  to  Bobt  Polk,  with  the  underatand- 
ing  that  all  parties  liable  on  this  note  must  be  exhausted  before 
recourse  can  be  had  on  us. 

(Signed,)  ''  Geo.  Fbash  &  Bbo. 

"  Jan.  Ut,  1876." 

The  two  questions  presented  and  discussed  by  the  appellant's 
counsel  in  this  court  may  be  thus  stated : 

1.  Under  the  evidence  on  the  trial  of  this  cause,  was  the  Lewis 
note  above  desGjribed  a  "  good  note,"  within  the  meaning  of  that 
expression,  as  *iie  same  is  used  in  the  note  now  in  suit  ? 

2.  Was  the  indorsement  of  the  Lewis  note  by  the  appellees  to 
the  appellant  such  an  indorsement  thereof  as  ttie  appellant  was 
entitled  to  under  the  terms  of  the  note  sued  on  ? 

We  will  consider  and  decide  these  two  questions  in  their  enumer* 
ated  order. 

1.  The  note  in  suit,  as  we  have  seen,  was  *'  payable  in  good  notes, 
tlien  due."  The  terms  of  the  Lewis  note,  if  it  was  a  **  good  note," 
were  otherwise  such  as  were  agreed  upon  in  the  note  sued  on.  The 
only  evidence,  on  the  trial,  as  to  the  character  of  the  Lewis  note, 
was  the  testimony  of  John  Frash,  one  of  the  appellees.  He  testi« 
ied  as  follows : 

"  The  notes  ware  good  when  we  tendered  them,  and  are  good' 
now.    Hm  maken  of  the  note  for  1159  "  (the  Lewis  note)  **  are 
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ingolyenty  and  were  when  tendered,  but  it  is  secured  by  mortgage 
on  real  estate  and  indorsed  by  James  F.  Maddox,  and  the  payment 
thereof  is  assared.'' 

It  is  earnestly  insisted  by  appellant's  counsel,  that  the  Lewis  note 
was  not  a  ^' good  note,'*  ander  the  evidence,  because  it  appeared 
therefrom  that  the  makers  of  said  note  were  insolyent  In  our 
opinion,  however,  this  position  is  not  well  taken.  It  is  very  clear, 
we  think,  from  the  terms  of  the  note  in  suit,  that  it  was  not  ex- 
pected nor  intended  that  this  note  was  to  or  should  be  paid  in 
'^  gilt-edged  "  mercantile  paper,  which  would  be  promptly  met  and 
paid  at  maturity.  Such  notes  are  not  allowed  to  become  and 
remain  due,  without  payment  But  it  is  evident  from  the  stipula- 
tions of  the  note  sued  on,  as  to  attorney's  fees,  that  the  ^good 
notes,"  in  which  payment  was  to  be  made,  might  haye  to  be,  as  the 
parties  expected  and  believed,  collected  by  process  of  law. 

It  seems  to  us,  therefore,  that  a  note  that  ^*  is  secured  by  mort- 
gage on  real  estate  and  indorsed  by  James  F.  Maddox,and  the  pay- 
ment thereof  is  assured,"  even  though  the  makers  of  such  note 
were  and  are  insolvent,  must  be  regarded  as  a  ^^good  note,"  within 
the  meaning  of  that  expression  as  used  in  the  note  in  suit 

2.  It  was  stipulated  in  the  note  sued  on,  that  the ''  good  notes,"  in 
which  payment  was  to  be  made,  were  '*  to  be  indorsed  by  us^"  the 
appellees.  •  The  Lewis  note,  as  we  have  seen,  was  indorsed  by  the 
appellees  to  the  appellant;  but  in  the  indorsement  it  was  stated^ 
that  it  was  made  ''  with  the  understanding  that  all  parties  liable  on 
this  note  must  be  exhausted  before  recourse  can  be  had  on  us,"  the 
appellees.  It  is  claimed  by  the  appellant,  that  by  and  under  the 
terms  of  the  npte  in  suit,  the  Lewis  note  should  have  been  indorsed 
to  him  by  the  appellees,  without  any  restriction  or  limitation  on 
their  liability,  as  such  indorsers. 

It  is  yery  clear,  we  think,  that  it  was  not  contemplated  by  any  of 
the  parties  to  the  note  in  suit,  that  it  was  to  be  paid  in  **  good  notes  " 
payable  to  order  or  bearer,  in  a  bank  in  this  State,  and  n^otiable  to 
inland  bills  of  exchange.  The  ''  good  notes,"  to  be  indorsed  by  the 
appellees  in  payment  of  a  note  sued  on,  were  to  be  notes  negotiable 
under  the  statutes  of  this  State.  The  liability  of  the  indorser  of  snob 
notes,  under  the  statute,  is  restricted  and  hmited  bylaw  to  a  liabil- 
ity very  similar  to  that  which  was  assumed  by  the  appellees  in  their 
special  indorsement  of  the  Lewis  note.  This  latter  note»  as  we  have 
seen,  was  payable  to  the  order  of  Maddoz,  in  a  bank  in  this  Staler 
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and  was  therefore  negotiable  aa  an  inland  bill  of  exchange.  IRS. 
1876,  p.  636,  §  6. 

It  seems  to  us,  therefore,  that  the  appellant  cannot  justify  his 
refosal  to  accept  the  tender  of  the  Lewis  note,  in  part  payment  of 
the  note  in  sni^  by  or  on  account  of  the  indorsement  thereof,  or  of 
the  restriction  or  limitation  on  the  liability  of  the  appellees,  as  sach 
indorserB,  stated  in  said  indorsement 

In  conclusion,  we  hold,  that  the  appellant's  motion  for  a  new  trial 
was  correctly  OYermled. 

The  judgment  is  affirmed  at  the  appellant's  costs. 


Allket  t.  Statb  bx  bbl.  STByavB. 

(61  Ind.  MB.) 

Wbere  a  gnardian  executed  an  additional  bond  for  the  performance  of  his 
general  datiee,  in  conformity  with  the  requirement  of  a  statute,  and  It  dHA 
not  appear  to  have  been  subsidiary  to  or  security  for  his  original  bond,  it 
was  hM,  that  a  surety  on  the  additional  bond  was  primarily  liable  in  a  suit 
thereon  against  him  alone,  or  jointly  with  the  surety  on  the  original  bond, 
in  a  suit  against  both  on  both  bonds. 

SUIT  on  a  guardian's  bond  against  principal  and  sureties.  The 
bond  was  an  additional  bond  executed  by  authority  of  a  stat- 
ute, for  the  performance  of  the  guardian's  general  duties,  th^ 
guardian  having  originally  given  a  bond  with  other  sureties.  The 
defendants  insisted  that  it  could  not  be  sued  upon  until  the  secu- 
rity of  the  original  bond  had  been  exhausted,  and  demurred  be- 
cause the  complaint  did  not  allege  that  fact  The  plaintiff  had 
judgment. 

T.  L.  Collins,  A.  B.  Collins,  A.  A.  Cravens  and  8.  B,  Voyies, 
for  appellants. 

D.  M.  Alspaugh,  J.  C.  Lawler,  8.  H.  Bushirh  and  J.  W.  JfioM^ 
for  appellee. 

PfifiKurs,  J.    [After  stating  the  pleading,  and  passing  on  a 
question  of  weight  of  evidence,  and  the  validity  of  the  bond  under 
Vol.  XX  Vm  — 86 
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the  statute.]  We  proceed,  then,  to  consider  the  question  as  to  the 
general  rule  of  law  touching  the  liability  of  the  obligors  in  such 
bond. 

In  The  County  of  Maliaska  y.  IngaUsj  16  Iowa,  81,  the  court,  by 
Judge  Dillon,  say:  ''This  action  was  against  the  sureties  in  the 
'new  or  additional  bond,'  of  the  deceased  county  treasurer.  The 
bond  was  not  retrospective  in  its  terms.  Consequently,  while  the 
sureties  would  be  bound  for  the  public  moneys  in  the  hands  of 
their  principal,  at  the  time  of  the  execution  of  the  bond  in  suit, 
although  a  previous  bond  then  existed  with  different  sureties,  and 
also  for  money  subsequently  coming  into  his  hands,  yet  they  would 
not  be  bound  for  his  past  derelictions  of  duty  or  misconduct 
Townsend  v.  Evereit,  4  Ala.  607 ;  Farrar  v.  United  States,  5  Pet 
373 ;  Postmaster,  etc.,  v.  Norvell^  1  Oilpin,  126 ;  Myers  v.  United 
eddies,  1  McLean,  493  ;  United  Slates  v.  Linn^  1  How.  104." 

In  Vivian  v.  Otis,  24  Wis.  518;  s.  c,  1  Am.  Bep.  199,  the  above 
doctrine  is  approved,  and  the  following  additional  cases  cited  in 
support  of  it:  The  United  States  v.  Boyd,  15  Pet  187 ;  Bessinger 
Y.  Dickersony  20  Iowa,  260. 

We  nowhere  in  these  cases  find  the  point  made,  that  suit  would 
not  lie  on  the  additional  bond  till  the  original  was  exhausted. 

In  The  CwnmonweaUh  v.  Coa^s  AdmW,  36  Penn.  St  442,  the  fol- 
lowing decision  was  made :  "  The  first  sureties  of  the  guardian 
ought  to  have  asked  for  '  counter  securities,'  or  surety  for  their  own 
indemnity  under  the  28th  section  of  the  Orphans'  Court  law  of 
1832  ;  but  instead  of  that  they  asked  for  'other  and  further  secu- 
rity '  under  the  22d  section ;  and  the  court  ordered  that  and  it  was 
given.  The  decree  and  the  bond  under  it  show  this  and  nothing 
more.  The  result  was,  that  to  the  three  sureties  of  the  first  bond, 
there  were  added  by  a  second  bond  two  others ;  and  the  whole  five 
are  all  alike  bound  for  a  full  performance  of  all  the  guardian's 
duties.  A  careful  examination  of  the  case  makes  this  quite  plain. 
It  follows,  of  course,  that  all  are  alike  bound  to  supply  the  defaults 
of  their  principal :  Theobald  on  Prin.  and  Surety,  §  287 ;  and  the 
case  of  Smiton  v.  AfUler,  3  Ross's  Lead.  Oas.  42,  show  this.  That 
case  is  just  like  this,  except  that  the  new  surety  there  was  not 
given  in  court  It  follows  further,  that,  as  none  of  the  soretief 
appear  in  the  case  stated  to  be  insolvent,  each  is  bound  for  one- 
fifth  ;  Theobald,  §  282."  See  Schouler's  Dom.  BeL  492  (ad  ed.),  and 
oases  cited. 
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It  may  be  proper  that  we  should  refer  again  to  the  question  of 
intention  in  the  execution  of  the  bond,  and  quote  the  language  of 
Story,  1  Eq.  Jur.,  §  498:  ^'  So,  if  there  should  be  separate  bonds, 
given  with  different  sureties,  and  one  bond  is  intended  to  be  sub- 
sidiary to,  and  a  security  for,  the  other,  in  case  of  a  default  in 
payment  of  the  latter,  and  not  to  be  a  primary  coucurrent  security; 
in  such  a  case,  the  sureties  in  the  second  bond  would  not  be  com- 
pellable to  aid  those  in  the  first  bond  by  any  contribution." 

But  where  such  intention  does  not  appear,  the  obligors  in  the 
second  bond,  as  we  have  shown,  are  liable  for  breaches  of  it,  either 
in  a  separate  suit  upon  such  bond,  or  in  a  joint  suit  against  then! 
and  the  obligors  in  the  first  bond,  upon  such  bonds ;  and  it  is  not 
necessary  in  this  case  that  we  inquire  which,  for  the  appellants  were 
deiarly  liable  upon  the  second  bond,  as  a  *^  primary  concurrent  secu- 
rity,'' and  no  question  as  to  the  joinder  of  parties  is  made.  See 
Armstrong  v.  The  State,  7  Blaokf •  81. 

The  losses  charged  in  this  case  all  occurred  under  the  additional 
bond* 

We  citOy  as  supporting  the  decision  herein  made,  Owen  y.  2%s 
StaUy  25  Ind.  371 ;  PoUer  t.  The  State,  23  id.  550,  and  Shooi  y. 
The  State,  53  id.  403,  408.  In  the  latter  case  it  is  said:  ''  Finally, ' 
it  is  objected,  that  the  bond  could  not  be  sued  upon  until  the  origi- 
nal bond,  given  by  the  guardian  upon  his  taking  out  letters  of 
guardianship,  was  exhausted,  or  the  sureties  thereon  were  shown  to 
be  worthless.     The  authorities  are  the  other  way." 

The  judgment  is  affirmed,  with  costs. 


Gbikeb  y.  Butlbb. 

(SI  Ind.  flflS.) 

CbtMONl — UmbtMI§  ef  kuaband  en,  in  deed  by  Mimeffand  hie  wtfe  of  wif^e  vrep^ 

eHy  uhere  mfe  not  bound. 

Where  hiubaiid  and  wife  oonYey  real  estate,  owned  by  the  wife,  with  general 
eoYenant  of  warranty,  although  the  wife  \b  not  boond,  yet  the  hnaband  la 
bound,  by  aaeh  oovenant. 

AOTION  to  reooYer  back  purchase-money  of  real  estate.  The 
complaint  alleged  a  warranty  deed  by  the  defendants,  husband 
and  wife,  of  the  wife's  separate  real  estate,  with  general  warranty, 
and  alleged  breach,  ete.    Judgment  against  both  defendants. 
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PBBKiurs,  J.  [After  stating  thecase,  and  disposing  of  some  minor 
considerations.]  The  conyeyance  made  to  Bntler,  being  of  land 
derived  from  a  former  husband,  and  made  by  the  widow  of  thai 
hosband  after  becoming  the  wife  of  another  husband,  and  while  so 
his  wife,  was  inoperatiye  for  want  of  right  to  convey.  MaUox  v. 
HigfUshiM,  39  Ind.  95.  And  this  was  in  law  known  to  Bntlar,  the 
purchaser.  But  notwithstanding  this,  the  express  covenant  by  the 
grantors  of  the  possession  of  such  a  right  might  be  operative. 
Snyder  v.  Lane,  10  Ind.  424. 

It  could  not  be  operative  against  Mrs.  Oriner,  on  account  of  the 
disability  of  a  married  woman  to  bind  herself  by  the  covenant 
Was  it  binding  upon  Jacob  Oriner,  her  husband?  In  other  words, 
where  the  husband  joins  in  a  conveyance  of  the  separate  property 
of  his  wife,  such  conveyance  containing  covenants  of  warranty,  is 
the  husband  bound  by  those  covenantsP 

At  this  day,  under  statutes  in  many  of  the  States,  giving  a  mar- 
ried woman  the  right  of  selling  or  incumbering  her  sepamte 
property,  it  is  held,  that,  by  virtue  of  those  statutes,  the  wife  is 
bound  by  the  covenants  in  a  deed  of  her  separate  real  estate.  See 
the  cases  in  Wells'  Separate  Property  of  Mwied  Women,  §  LiH>. 

But  at  common  law  and  in  this  State,  the  wife  is  not  bound  by 
auch  covenants  (Aldridge  v.  Burliean,  8  Blackf.  201);  while  the 
husband  is  bound,  if  he  joins  in  the  deed  and  covenants,  in  a  con* 
veyance  of  the  separate  property  of  his  wife.  Ooleord  v.  Swan,  7 
Mass.  291;  Whiibeck  v.  Cook,  15  Johns.  483. 

Section  6  of  our  act  touching  conveyances,  1  B.  S.  1876,  p.  368, 
enacts,  that  ''The  joint  deed  of  the  husband  and  wife  shiall  be 
■nflScient  to  convey  and  pass  the  lands  of  the  wife,  but  not  to  bind 
her  to  any  covenant  therein. '' 

In  Porter  v.  Bradley,  7  B.  I.  538,  a  suit  against  a  husband  and 
wife  for  breach  of  covenant  in  a  joint  deed  by  them  of  the  separate 
property  of  the  wife,  the  court  say:  ''This  case  does  not  fall  within 
any  exception  to  the  rule,  that  a  feme  covert  cannot  be  sued  for  the 
breach  of  a  covenant  entered  into  by  her  during  coverture.  It 
follows,  therefore,  here,  as  in  the  case  of  Henneseey  v.  Ryan  and 
wife,  infra,  548,  determined  at  the  present  term  of  this  court,  that 
of  strict  right  and  according  to  the  settled  rules  of  pleading,  the 
plaintiff  must  become  nonsuit,  unless  on  motion,  he  be  permitted 
to  amend  his  writ  and  declaration,  by  striking  out  the  name  of  the 
feme  covert  defendant,  and  to  pro<$eed  against  the  husband  alone. 
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*  *  *  The  plaintiil,  upon  the  evidence,  heing  entitled  to 
leooYer  of  the  defendant,  Ansel,  may,  if  he  elects  to  amend  by 
striking  ont  the  name  of  Maria  W.  Bradley  as  a  co-defendan^ 
take  judgment  for  that  sum  against  the  other  defendant,  without 
costs." 

In  BueU  y.  Shwman,  28  Ind.  464,  it  was  held,  that  where  notes 
were  giTen  by  a  married  woman  for  land  purchased  by  her,  and 
her  husband  joined  her  in  a  mortgage  of  the  land  to  secure  the 
notes,  the  mortgage  containing  a  covenant  by  both  to  pay  the  debt, 
the  covenant  was  binding  upon  the  husband,  though  not  upon  the 
wife. 

The  judgment  below  is  aflBrmed,  with  costs,  against  the  husband, 
but  as  to  its  other  provisions  and  terms  is  reversed. 


WiLBT  V.  Pavby. 

m  Ind.  407.) 

Btmkmpieif — diieharffe — eoOaienUaikiektipoti, 

A  diseharge  in  bankmptey  cannot  be  collateiallj  attaeked  tor  fraud,  but  tte 
remedy  is  by  application  within  two  yean  to  the  bankrupt  eout.* 

/.  8.  Scobejf,  for  appellant. 

A  A.  Bonner,  J.  L,  Braehen,  J.  D.  Miller  and  F.  B.  Oamnt  Isx 
appellees. 

Pbbkivs,  J.  Suit  by  Bankin  Wiley,  assignee  of  William  J. 
Wiley,  upon  a  promissory  note,  against  John  J.  Pavey,  the  maker. 
The  note  was  for  two  hundred  and  twenty-one  and  -f^  dollars, 
was  dated  the  36th  day  of  December,  1868,  and  due  one  day  after 
date. 

Answer,  a  discharge  in  involuntary  bankruptcy  on  the  12th  day  of 
September,  1874. 

Reply  in  two  paragraphs:    ''I.  That  said  defendant  Pavey,  in 


to  lame  effect,  Obrey  y.  fi^^tetf  (PI  Me.  68),  8  Am.  RepL  19;  Wag  v.  JToimOOS 
M^  U  Am.  Sep.  8K.  But  contra,  when  dlaoharge  obtained  after  commencement  of 
eotlon  to  which  it  la  pleaded  lobar,  BotdMder  y.  Low (4B  Tt.  e89,5  Am.  Sep.  311. 
See,  also,  Aiynav.  .AiM*  (7  Baah,M0,8  Am.Bep.816;  ;8ymon<li  v.  BOmM  (BO  Me.  IfllX 
a  Am.  Rep.  41S;  BanpM  ▼.  4?arfcai0fc  OOB  IUm.  Ill),  U  Am.  Bep.  an. 
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said  proceedings  in  bankruptcy  in  said  answer  and  in  said  discharge 
mentioned,  fraudulently,  willfully  and  falsely  failed  and  refused  to 
exhibit  and  make  a  schedule  of  a  large  amount  of  his  property,  then 
and  before  the  filing  of  said  schedule  in  bankruptcy,  owned,  pos- 
sessed and  held  by  him,  to  wit:  ten  head  of  cattle,  worth  two  hun- 
dred dollars;  fifty  head  of  sheep,  worth  one  hundred  dollars;  six 
head  of  horses,  worth  six  hundred  dollars,  and  four  head  of  mules, 
worth  five  hundred  dollars  ;  and  that  said  plaintiff  had  no  notice 
of  said  proceedings  in  bankruptcy,  nor  was  any  notice  given  to  the 
payee  of  the  note  in  suit.  Wherefore  plaintiff  says  said  discharge 
was  obtained  by  fraud  and  illegality,  and  is  void."  It  is  not  aver- 
red, that  notice  to  all  the  world  by  publication  was  not  given.  ^*  ^. 
And  for  further  reply  to  said  answer,  said  plaintiff  says  that  said 
Pavey,  in  said  bankruptcy  proceedings  mentioned  in  said  answer, 
and  his  schedule  filed  therein,  wholly  failed,  and  willfully  and 
fraudulently  refused  to  mention  or  set  forth  among  the  list  of  bis 
creditors  in  said  bankruptcy  the  said  note  herein  sued  on,  or  to 
name  the  said  William  J.  Wiley,  the  payee  thereof,  or  the  name 
of  this  plaintiff,  the  holder  and  owner  thereof,  and  plaintiff  avers 
that  he  had  no  notice  of  said  bankruptcy  proceeding,  nor  was  he, 
nor  was  the  payee  of  said  note,  notified  of  said  proceeding  accord- 
ing to  the  law  of  Ck>ngress  in  that  behalf  made  and  provided,  nor 
did  said  payee  of  said  plaintiff  appear  in  said  bankruptcy  proceed- 
ing in  any  way  or  manner  whatever." 

The  allegation  is  a  conclusion  of  law,  that  he  did  not  have  notice 
according  to  the  law  of  Congress.  This,  by  implication,  admits 
some  kind  of  notice.    Oeneral  notice  by  publication  is  not  denied. 

Demurrer  to  the  paragraphs  of  reply  sustained.  Judgment  for 
defendant. 

It  is  a  well-settled  law  in  this  State,  that  a  judgment  of  a  court  of 
general  jurisdiction,  in  a  case  requiring  ordinary  adversary  pro- 
ceedings, where  it  has  jurisdiction  of  the  subject-matter  and  per> 
son,  is  not  void,  and  cannot  be  attacked  collaterally  for  fraud  or 
irregularity  in  the  proceedings  in  which  it  is  obtained.  Horner  v. 
DoBy  1  Ind.  130 ;  Anderson  v.  Hry^  6  id.  76 ;  DiUing  v.  Murray^ 
id.  324.  The  United  States  District  Court,  sitting  in  bank- 
rnptcy,  is  such  a  court    Hays  v.  Fordf  55  id.  52. 

Judgments  in  rrnn  may  be  valid  without  personal  notice  haying 
been  served  on  the  owner,  jurisdiction  having  been  acquired  of  the 
property.     Thornton  v.  Hogan,  68  Ma  143,  148.     The  court  in 
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bankruptcy  has  jurisdiction  to  distribute  the  property,  the  assets 
of  the  bankrupt^  among  his  creditors,  and  to  discharge  him.  In 
the  usual  course  of  these  proceedings,  no  personal  judgment  is 
rendered  against  a  creditor,  but  notice  is  giyen  that  they  may  come 
in  and  be  heard  in  these  matters,  if  they  desire  to,  but  such  notice 
is  not  a  jurisdictional  fact  in  the  bankruptcy  proceedings.  In  the 
application  of  these  principles,  it  may  be  considered  as  established 
by  judicial  decision,  that  a  discharge  in  bankruptcy  cannot  be  im- 
peached collaterally  for  any  of  the  causes  alleged  in  the  paragraphia 
of  the  reply  in  this  case.  Thonias  y.  Jones,  39  Wis.  124 ;  Thur- 
moid  V.  AndreioSy  10  Bush,  400 ;  BUick  v.  Blazo^  117  Mass.  17 ; 
Rayl  Y.  Lapham,  27  Ohio  St  452  ;  Pattison  v.  Wilbur,  lO  R.  1.  448-.; 
These  cases  hold,  that  the  remedy  for  fraud  and  other  irregulari-' 
ties,  in  obtaining  his  discharge  by  a  bankrupt,  must  be  sought  by 
an  application  to  the  court  in  which  the  discharge  was  granted,  to, 
8et  the  same  aside,  which  such  court  may  do,  under  section  34  of* 
the  bankrupt  act,  at  any  time  within  two  years. 

The  following  cases  are  to  the  same  effect :  The  Ocean\Naiianal 
Bank  y.  Okott,  46  N.  T.  12 ;  Oates  y.  Parish,  47  Ala.  157 ;  Corey 
Y.  Ripletf,  57  Me.  69  ;  &  c,  2  Am.  Sep.  19  ;  Parker  y.  Atwood,  52 
N.  H.  181. 

In  the  case  before  us,  it  is  not  denied  that  the  court  in  bankruptcy! 
had  jurisdiction  of  the  subject-matter,  and  of  the  person  of  the 
bankrupt ;  but  it  is  insisted,  that  it  had  not  jurisdiction  of  the 
holder  of  the  note  in  suit,  a  creditor  of  the  bankrupt:  and  this 
because  he  had  not  receiYcd  personal  notice  of  the  proceeding  in 
bankruptcy.  It  is  not  denied  that  he  had  notice  by  publication, 
and  it  is  held  that  this  giYes  jurisdiction.  Thurmond  y.  Andrews^ 
kupra  ;  Thornton  V.  Hogan,  supra. 

In  the  latter  case,  it  is  said:  '^  The  bankrupt  act  requires,  in  ad-' 
dition  to  the  notice  to  creditors  in  the  schedule,  that  a  publication 
be  made  in  the  newspapers  of  the  application  for  a  discharge.  This 
notice  is  to  all  interested  in  the  estate ;  and  in  Stevens  y.  Afeehaniaf^ 
Bank,  101  Mass.  109 ;  s.  c,  3  Am.  Sep.  325,  it  is  held  that  all 
persons,  whether  noted  as  creditors  in  the  schedule  or  not,  are 
bound  to  take  notice  of  the  issuing  of  the  warrant  and  the  pro* 
oeedings  under  it ;  that  they  are  bound  by  it,  whether  they  had 
any  actual  knowledge  of  it  or  not" 

The  judgment  is  affirmed,  with  costs. 

Judgment  affirmed. 
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k  widour  !■  entlfled  to  dower  in  mines  opened  uid  worked  ai  the  ttme  of 

hnsbond's  deftth. 

SXJIT  by  an  ezeoator  for  royaltdea  upon  a  coal  mining  lease.  The 
oomplaint  alleged  in  substance  a  lease  by  a  testator  of  lands 
for  mining  purposes,  in  consideration  of  a  royalty  to  be  paid  by 
the  lessee ;  that  the  mines  were  opened  and  worked  at  the  time  of 
his  death  ;  that  the  defendant  widow  of  the  testator  elected  to  take 
her  interest  under  the  statute  ;  that  such  interest  was  a  life  estate 
in  one-third  of  the  decedent's  real  estatCy  and  that  partition  had 
not  been  had ;  that  the  executor  was  authorized  to  collect  the  rents 
and  royalties ;  that  the  defendant  lessees  had  dug  coal  since  the 
decedent's  death,  one-third  of  the  royalty  on  which  they  had  not 
paid,  and  was  claimed  by  the  widow ;  and  demanded  judgment 
therefor.    Judgment  against  plaintiff  on  demurrer. 

/.  M.  Oomptan,  (?.  A.  Knight,  0.  H.  Knight  and  C.  Maimm^  for 
appellant 

S.  W,  Curtis  and HoUiday,  for  appellees. 

NiBLAGK,  0.  J.  [After  stating  the  case.]  XJpon  the  fiusts 
stated  in  the  complaint,  the  defendant  Joanna  Hendrix  is  only 
entitled  to  a  life  interest  in  one-third  of  the  decedent's  real 
estate.  Her  interest  in  such  real  estate  is  quite  similar  to  a 
widow's  dower  interest  at  common  law,  the  only  difference  now 
occurring  to  us  being  that  the  said  Joanna  became  entitled  to  her 
interest  in  her  husband's  real  estate  immediately  upon  his  death, 
whereas  a  widow  at  common  law  does  not  become  Tested  with  title 
to  her  dower  interest  until  it  is  assigned  to  her. 

Kent,  in  his  Ck>mmentaries,  vol.  4,  p.  41,  says:  "  Dower  attaches 
to  all  real  hereditaments,  such  as  rents,  commons  in  gross  or  ap^ 
pendant,  and  piscary,  provided  the  husband  was  seized  of  an  estate 
ef  inheritance  in  the  same.     *    *    *    So,  dower  is  due  of  iron  or 
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other  mines  wrought  daring  the  coYertore^  but  not  of  mines  un- 
opened at  the  death  of  the  husband ;  and  if  the  land  assigned  for 
dower  contains  an  open  mine,  the  tenant  in  dower  may  work  it  for 
her  own  benefit ;  but  it  would  be  waste  in  her  to  open  and  work  a 
mine." 

Bishop  on  Married  Women,  toL  1,  §  268,  says:  ^'If  there  are 
opened  mines  on  the  husband's  lands,  the  widow,  on  these  lands 
being  assigned  her  for  dower,  may  work  them,  and  it  is  not  waste. 
Of  course,  she  is  not  confined  strictly  within  the  limits  to  which 
her  husband  had  worked ;  for  if  she  were,  she  could  take  nothing. 
For  example,  where  there  were  four  acres  consisting  of  a  slate 
quarry,  and  a  quarter  of  an  acre  had  been  dug  oyer  in  the  life-time 
of  the  husband,  the  whole,  on  a  question  of  dower,  was  considered 
as  haying  been  opened.  And  new  shafts  in  a  mine  may  be  sunk,' 
and  old  shafts  sunk  deeper,  where  all  the  material  taken  out  is 
from  one  continuous  body." 

Further  on,  in  section  264  of  the  same  yolume,  Bishop  says: 
^  And  the  doctrine  appears  to  be  general,  that  if  there  are  mines 
eyen  on  the  husband's,  land,  and  these  mines  haye  been  opened 
though  afterward  abandoned  and  closed  by  the  husband,  there  may 
be  special  dower  of  them,  and  the  widow  has  the  right  to  her  share 
in  their  product." 

The  doctrine  thus  enunciated  by  both  Kent  and  Bishop  is  well 
sustained  in  numerous  cases,  amongst  which  the  following  may  be 
oited :  Coates  y.  Cheever,  1  Oow.  460 ;  Moore  y.  Rollins^  45  Me.  493; 
StougMon  y.  Leigh,  1  Taunt.  402 ;  Billings  y.  Taylor,  10  Pick. 
460 ;  Bocktaett  y.  Morgan,  13  N.  J.  Ch.  884 ;  Neel  y.  Neel,  19  Penn. 
St  823 ;  Irwin  y.  Covode,  24  id.  162  ;  Russell  y.  Russell,  15  Oray, 
159 ;  Findlay  y.  Smith,  6  Munf.  134 ;  Orouoh  y.  Puryear,  1  Band. 
258  ;  Sievens^  Heirs  y.  Sievens,  3  Dana,  371. 

In  our  opinion,  this  doctrine  is  equally  applicable  to  the  interest 
which  the  defendant  Joanna  Hendrix  took  in  the  real  estate  of  her 
deceased  husband  under  the  statute,  and  establishes  her  right  to 
an  undiyided  share  in  the  coal  mine  in  the  possession  of  her  co- 
defendants,  as  a  part  of  such  real  estate. 

We  see  no  error  in  the  decision  of  the  court  sustaining  the  de- 
murrers to  the  complaint 

The  judgment  is  affirmed,  at  the  costs  of  the  estate  of  John 

Hendrix,  the  decedent. 

Judgment  affirmed. 
Vol.  XXVIIl  —  86 
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CbffiM* — impiM  chttffaUon  to  carry  over  eannecHng  ratUs9 — avidMM — imk^ 

rent  eau$e  of  dama^ 

The  implied  obligation  of  a  oommon  carrier,  arising  aimplj  from  his  obUga. 
tion  to  the  public,  is  limited  by  the  termini  of  his  own  route,  and  hie  mere 
connection  with  other  routes,  which  he  does  not  own,  operate,  or  control, 
will  not  render  him  liable  as  such  carrier  for  a  failure  to  cany  or  provide 
means  to  carry  merdiandise  over  such  other  routes ;  nor  is  he  bound  to  pro- 
Tide  other  means  of  transportation  on  his  own  route  than  such  as  be  owns^ 
uses  or  holds  out  to  the  public  for  that  purpose. 

In  an  action  against  a  common  carrier  for  damages  for  ref  uring  to  receive  and 
transport  grain,  it  is  competent  for  the  plaintiff  to  show  that  such  refnssl 
caused  the  grain  to  become  heated  and  spoiled,  notwithstanding  the  fMt 
that  such  injury  resulted  from  the  inherent  nature  of  the  grain. 

AOTION  of  damages.     The  opinion  states  the  case.    The  plain* 
tiff  had  judgment. 

B.  Wdtker,  B.  W.  Langdon,  J.  A.  SUin  and  N.  0.  Bms^  for 
appellant 

J.  R.  Goffroth,  T.  A.  Stuart,  R  P.  DsHart  and  D.  V.  Bums,  for 
appelk 


BiDDLBy  0.  J.  This  snit  was  originally  brought  in  the  Newton 
Circuit  Court,  bj  the  appellees,  against  the  appellant  and  The 
Columbus,  Chicago  and  Indiana  Central  Railway  Company. 

The  complaint,  besides  the  usual  formal  ayerments,  states  the 
following  substantial  facts: 

That  the  plaintiffs  were,  at  the  time  of  the  grievances  complained 
of,  engaged  in  buying,  shipping  and  selling  all  kinds  of  grain, 
under  the  firm  name  and  style  of  R.  Morton  &  Co.,  at  Kentland, 
in  Newton  county.  State  of  Indiana ;  that  the  defendants,  at  the 
same  time,  *^  were  operators  of,  and  as  oommon  carriers  for  hire 
were  engaged  in  transporting  for  hire  all  articles  of  merchandise 
along  a  certain  line  or  lines  of  railway,  extending  from  the  city  of 
Chicago,  in  the  State  of  Illinois,  to  the  city  of  Columbus,  in  the 
State  of  Ohio,  and  there  connecting  with  the  Pennsylvania  Bail- 
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road  Company,  thus  forming  a  continuous  line  of  transit  from  said 
city  of  Chicago  to  the  city  of  Philadelphia,  in  the  State  of  Penn- 
sylyania,  and  the  city  of  New  York,  in  the  State  of  New  York  ; 
and  so  represented  and  held  themselyes  out  to  the  public  generally 
as  common  carriers  for  hire  of  personal  property,  such  as  mer- 
chandise and  all  kinds  of  grain,  from  the  said  town  of  Kentland 
to  the  said  cities  of  Philadelphia  and  New  York;  that  one  of  the 
branch  or  dirision  lines,  operated  by  said  defendants  as  aforesaid, 
now  passes,  and  at  the  time  of  the  commission  of  the  grievances 
as  hereinafter  complained  of  did  pass,  through  the  said  town  of 
Kentland,  in  the  county  of  Newton,  and  State  of  Indiana ;  '^  that 
it  was  the  duty  of  the  defendants,  as  such  common  carriers,  to  fur- 
nish oars,  ship  grain,  etc.,  along  their  line  or  lines  of  railroad, 
when  requested  to  do  so,  for  hire ;  that  the  plaintiffs  relying  upon 
their  right  to  have  such  grain  as  they  might  wish  transported  over 
and  along  said  lines  of  railway,  they  purchased,  in  the  month  of 
December,  1870,  eight  thousand  bushels  of  com,  and  stored  the 
same  at  Kentland  for  shipping,  ''  and  then  and  there  demanded  of 
said  defendant  means  of  transportation,  and  that  they  would  trans- 
port said  grain  to  the  city  of  New  York  aforesaid,  or  to  the  ter- 
minus of  their  said  route,  in  the  same  general  direction,  they,  the 
said  plaintiffs,  being  then  and  there  ready,  willing  and  able  to  pay 
the  said  defendants  the  usual  and  customary  rates  of  freight 
charged  by  them  for  the  transportation  of  such  grain ;  but  the 
said  defendants,  wholly  disregarding  their  duties  and  obligations, 
failed  and  refused  to  transport  said  grain,  or  any  part  thereof." 

[Omitting  a  statement  immaterial  to  the  point] 

A  jury  trial  was  had,  resulting  in  a  verdict  for  the  appellees. 
Motion  for  a  new  trial ;  causes  filed ;  motion  overruled ;  exceptions ; 
judgment  on  the  verdict ;  appeal. 

[Omitting  a  question  of  the  form  of  complaint,  and  a  detailed 
statement  of  evidence.]  • 

In  determining  this  case  it  must  be  kept  in  mind,  that  the  com- 
plaint is  not  against  a  common  carrier  for  failing  to  deliver  goods 
which  he  has  received  and  undertaken  to  carry  to  a  given  destina- 
tion. In  such  a  case  the  carrier  can  be  excused  from  performing 
his  obligation  only  by  the  act  of  Providence  or  the  State's  enemiea 
And  it  must  be  distinguished  from  a  case  wherein  a  common  car- 
rier has  undertaken,  by  bill  of  lading  or  other  contract,  to  receive 
and  carry  goods  to  their  point  of  destination,  and  has  failed  or  re* 
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f  need  to  reoeiye  them  to  be  carried.  In  such  a  case  the  carrier  does 
not  become  an  insurer  of  the  goods,  and  is  bound  only  by  tlie 
general  rule  of  liability,  for  a  breach  of  contract 

This  action  is  brought  against  a  ndbroad  company  that  has  be- 
come a  common  carrier,  as  is  alleged,  by  holding  itself  before  the 
public  as  such,  and  thus  has  undertaken  the  general  public  duty  at 
carrying  goods  for  all  persons  who  may  apply,  and  neceaaarily 
thereby  has  incurred  the  liability  incident  to  a  breach  of  such 
general  public  duty,  to  all  persons  injured  thereby,  without  any 
special  contract  in  the  giTcn  case.  The  case,  therefore,  must  be 
governed  by  the  general  law  regulating  the  remedy  for  a  breach  of 
a  public  duty. 

The  implied  obligation  of  a  common  carrier,  arising  from  his  re- 
lation to  the  public,  is  limited,  by  the  termini  of  his  own  route. 
Merely  oonkiecting  with  other  rentes,  which  he  does  not  own, 
opc^rate  or  control,  will  not  make  him  a  common  carrier  oyer  such 
connecting  routes.  By  the  common  law,  a  person  who  holds  him- 
self out  as  a  common  carrier  is  not  obligated  thereby  to  carry  goods 
at  the  current  freights,  unless  he  has  a  particular  route  between 
certain  fixed  termini  ;*  nor  is  such  carrier  bound  by  his  genend 
public  obligation  to  proride  other  means  of  transportation-^as  the 
coaches  of  other  lines,  or  the  cars  of  other  roads — than  such  as  he 
owns,  uses  or  holds  out  to  the  public  on  his  own  route  for  that 
purpose.  In  America,  according  to  the  early  history  of  its  settle- 
ment, the  condition  of  the  country  and  the  habits  of  the  people, 
when  carrying  goods  scarcely  existed  as  a  separate  business,  it 
seems  that  the  common  law,  requiring  a  carrier  to  transport  goods 
at  customary  rates,  or,  upon  refusings  to  be  held  liable  for  a  bieaofa 
of  public  duty,  was  neyer  generally  adopted,  even  within  the  ter- 
mini of  the  carrier's  route. 

In  the  case  of  Chrdon  t.  HtUchinson,  cited  below,  Ohief  Juatioe 
OiBSOK,  of  Pennsylyania,  as  late  as  1841,  uses  the  foUowing  sensi- 
ble remarks  :  ^  But  rules  which  have  reoeiyed  their  form  from  the 
business  of  a  people  whose  occupations  are  definite,  regular,  and 
fixed,  must  be  applied  with  much  caution  and  no  little  qualification 
to  the  business  of  a  people  whose  occupations  are  yagne,  desultory, 
and  irregular.  In  England,  one  who  holds  himself  out  as  a  general 
carrier  is  bound  to  take  employment  at  the  current  price  ;  but  it 
will  not  be  thought  that  he  is  bonnd  to  do  so  here.    Nothing 

H)omff9n  Johnmj>fi  Y.  Bmrnaidola  A  P&rdtdo  IL IL  Ob.  (llfU.M^  ITAa.  Bap.  m. 
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more  common  formerly,  than  for  the  wagoners  to  lie  by  in  Phila- 
delphia for  a  rise  of  wages.  In  England,  the  obligation  to  carry 
at  request  npon  the  carriers'  particnlar  route,  is  the  criterion  d 
the  profession  ;  bnt  it  is  certainly  not  so  with  ns.  In  PennsylFania, 
we  had  no  carriers  exdnsiyely  between  particular  places,  before  the 
establishment  of  our  public  lines  of  transportation  ;  and  according 
to  the  English  principle  we  could  have  had  no  carriers,  for  it  was 
not  pretended  that  a  wagoner  could  be  compelled  to  load  for  any 
part  of  the  continent" 

Mr.  Angell,  in  the  late  edition  of  his  treatise  on  the  Law  of 
Oarriers,  §  126,  approTcs  the  same  principle,  saying:  '^And  it  has 
been  considered  in  this  country  that  the  rule  of  the  common  law 
that  a  person  who  holds  himself  out  as  a  common  carrier  is  obli- 
gated to  take  employment  at  the  current  price  will  not  apply» 
unless  the  carrier  has  a  particular  route  between  certain  fixed 
termini;  and  that,  although  in  England  the  duty  of  the  carrier  to 
carry  at  request  upon  a  particular  route  is  the  criterion  of  the  pro- 
fession, it  should  not  be  so  in  this  country." 

It  might  have  been  that  the  failure  to  recognize  generally  the 
oommon-law  rule  upon  this  point,  in  America^  induced  the  legisla- 
ture of  Indiana  to  provide  regulations  for  running  cars,  and  making* 
railroad  companies  liable  in  case  of  their  refusal  to  carry  passengers 
or  property,  or  to  deliver  the  same  at  the  regular  appointed  place. 
1  R  8.  1876,  p.  710,  §§  29-^0.  But  the  statute  nowhere  lays  thia 
duty  upon  railroad  companies  beyond  the  termini  of  their  respect- 
ive lines  or  routes.  The  following  authorities  will  support  these 
views:  Oordon  v.  Hutehirutony  1  W.  &  S.  286;  BaUmtine  v.  The 
North  Missouri  R  R  Co.,  40  Mo.  491;  The  Oalena  A  Chicago  Union 
RRO0.Y.  Roe,  18  m.  488;  Illinois  Csniral  R  R  Co.  v.  Oobhy  64 
id.  128;  Wibori  v.  The  N.  K,  etc.,  R  R  Co.,  19  Barb.  36;  The 
Bvansville  it  CratafordsviUe  R  R  Co,  v.  Duncan^  28  Ind.  441; 
Ang.  on  Carriers,  §§  25-26;  OTAade  v.  The  N.  B.  R  W,  Co.,  15  0. 
&  (N.  S.)  680;  Hales  v.  The  London  AN.  W.  R  W.  Co.,  4  Best  & 
8.  66;  Peoi  v.  The  Chicago  A  N.  W.  R.  W.  Co.,  20  Wis.  624;  2 
Bedf.  on  Bailways,  142. 

The  evidence  in  this  case  is  voluminous,  but  we  thought  it  neces- 
sary to  a  full  presentation  of  the  case  to  set  it  out.  It  shows  that 
the  appellant  held  itself  out  to  the  public  as  a  common  carrier  of 
good«  between  the  termini  of  its  route,  namely,  from  Chicago,  in 
the  State  of  Illinois,  by  the  way  of  Kentland,  in  the   State  of 
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Indiana,  to  Pittsburgh,  in  the  State  of  Pennsylvania;  also,  that  it 
ran  its  cars  in  connection  with  the  Star  Union  and  the  National 
Line  Transportation  Companies,  connecting  at  Pittsburgh,  and 
thus  forming  a  through  line  east  to  the  cities  of  New  York,  Phila- 
delphia and  Boston;  and  that,  when  furnished  upon  its  own  line 
with  cars  belonging  to  the  companies  east  of  Pittsburgh^  it  shipped 
goods  through  to  the  eastern  cities  without  a  transfer  at  Pittsbuigh; 
but  the  evidence  does  not  show,  nor  tend  to  show,  that  the  appel- 
lant ever  professed  to  own,  operate,  or  in  any  manner  control,  care 
belonging  to  companies  east  of  Pittsburgh,  except  when  they  were 
furnished  to  it  by  the  eastern  companies,  to  use  in  transporting 
goods  over  its  own  line.  The  cars  of  the  appellant  did  not,  and 
could  not,  pass  east  of  Pittsburgh,  which  fact  was  well  known  to 
the  appellees;  and  it  was  also  well  known  to  the  appellees,  thai 
appellant  did  not  and  could  not  control  the  cars  of  the  eastern  com- 
panies except  as  they  were  furnished  to  it  by  their  owners  for  the 
purpose  of  through  transportation.  The  obligation  of  a  common 
carrier,  in  the  absence  of  an  express  contract,  is  no  greater  than  his 
attitude  to  the  public  professes  or  indicates.  In  this  case  the 
appellant  and  the  appellees,  and  the  companies  east  of  Pittsborgh, 
were  alike  interested  in  carrying  the  goods  of  the  appellees  to 
market;  and  the  evidence  seems  to  show  that  they  all  used  reasona- 
ble knowledge,  skill  and  diligence  to  attain  that  end. 

The  appellees  generally  demanded  of  the  appellant  White  Line 
or  through  cars,  and  it  appears  that  they  were  furnished  by  the 
appellant  whenever  they  could  be  had  from  the  eastern  companies. 
There  is  no  <1(  :ii:ind  upon  the  appellant  for  its  own  cars  shown, 
when  the  cars  were  not  furnished  accordingly;  and  it  appoMrs  Aat 
there  was  no  time  coTered  by  the  controversy  in  this  case,  when  the 
appellant  had  not  a  sufficient  number  of  cars  at  the  servioe  of  the 
appellees  to  cany  all  the  grain  they  desired  to  ship,  within  a 
reasonable  time,  upon  the  route  of  the  appellant  to  Pittsbuigh; 
and  there  was  no  implied  obligation  against  the  appellant  to  fur- 
nish to  the  appellees  through  cars,  unless  they  could  be  had  from 
the  eastern  companies.  The  whole  current  of  the  evidenoe  tends 
to  establish  these  facts. 

It  appears  to  us  by  the  record  that  the  case  has  not  been  tried 
on  its  true  legal  basis,  and  that  there  are  seyeral  links  in  the  chain 
of  evidence,  necessary  to  hold  the  appellant  liable,  which  are  wholly 
wanting.    We  think  the  new  trial  should  have  been  granted,  that 
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the  parties  might  have  placed  their  rights  oa  their  trae  grounds, 
formed  their  issues,  and  presented  their  eyidence  accordingly. 

There  are  other  questions  raised  in  the  record,  upon  the  law  and 
the  OYidence ;  but,  upon  a  new  trial,  this  opinion  will  indicate  what 
the  rulings  upon  them  shoald  be.  For  this  reason  we  do  not 
examine  them  now. 

The  judgment  is  reyersed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings. 

ON   PETrnON  FOB  A   BBHEABING. 

BiODLB,  J.  This  case  has  been  again  argued  ably  by  written 
briefs,  and  on  petition  for  a  rehearing,  orally  and  earnestly  argued 
at  length. 

No  new  authority  has  been  cited  impairing  the  rules  of  law  laid 
down  in  the  original  opinion,  as  we  view  them,  but  several  cases 
haye  been  cited  which  appear  to  us  to  support  our  original  views. 

Doubtless  a  common  carrier  may  so  hold  himself  out  to  the  pub- 
lic as  to  make  himself  liable  for  not  receiving  and  carrying  goods 
beyond  his  own  line ;  or,  by  a  special  contract,  he  may  make  him- 
self liable  for  not  receiving  and  carrying  goods  beyond  his  own  line; 
or,  if  a  person  not  a  common  carrier  in  fact,  and  not  holding  himself 
on  t  to  the  public  as  a  common  carrier,  undertakes  by  contract  to  carry 
goods  to  a  given  point,  he  will  be  held  liable  for  a  breach  of  his 
contract  as  a  common  carrier. 

In  this  case  the  action  is  not  founded  on  a  special  contract,  but 
on  the  public  duty  of  a  common  carrier.  The  action  arises  ex 
delicio  and  not  ex  contractu. 

At  the  common  law,  before  the  enactment  of  our  Oode  of  Pro- 
cedure, it  would  have  been  an  action  of  trespass  on  the  case,  and 
not  for  the  breach  of  a  contract ;  and  the  difficult  question  before 
us  is,  whether  it  has  been  shown  that  the  appellant  was  a  common 
carrier,  as  alleged  by  the  appellees  and  had  committed  a  breach  of 
its  public  duty,  to  the  injury  of  those  who  complain.  We  do  not 
think  the  statutes  of  this  State — ^the  common  law  being  in  force— 
materially  afEect  the  case. 

The  greater  number  of  authorities  cited  by  the  appellees  arise 
upon  a  breach  of  oontniot,  in  not  properly  delivering  goods  received 
to  be  carried,  instead  of  not  receiving  goods  to  carry,  and  are  theri&* 
fore  not  directly  applicable  to  the  case  we  are  considering. 
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The  cases  most  relied  apon  by  the  appellees,  and  we  believe  the 
strongest  in  their  fayor,  are,  Orauch  y.  The  London  and  N.  W.  R.  W. 
Oo^  25  Eng.  L.  &  Eq.  287,  and  WAeelorY.  San  Francisco  and  AUmedm 
R.R.  (7o.,  81  CaL46. 

In  the  former  case,  the  termini  of  the  defendant's  line  were  both 
within  the  realm  of  England,  but  it  was  in  the  habit  of  carrying 
parcels  and  packages  to  Olasgow,  in  Scotland,  and  so  held  itself  oat 
to  the  public.  It  receiyed  the  package  of  the  plaintiff,  which  he 
desired  to  be  carried  to  Glasgow,  with  other  packages  for  the  same 
destination,  belonging  to  other  persons ;  but  instead  of  carrying 
the  plaintiff's  package  to  Olasgow,  it  was  delivered  at  the  terminus 
of  the  defendant's  line  in  England,  while  the  other  packages,  be- 
longing to  other  persons,  were  carried  on  to  Glasgow.  For  this 
discrimination  against  the  plaintiff,  without  any  cause  shown,  the 
defendant  was  very  properly  held  liable.  But  we  do  not  clearly  see 
how  this  case  supports  the  yiews  of  the  appellees,  when  the  breach 
of  duty  complained  of  is  in  not  receiving  the  goods  to  cany,  instead 
of  not  delivering  them  at  their  proper  destination,  after  they  had 
been  received. 

In  the  California  case,  the  complaint,  after  averring  that  the 
defendant  was  a  common  carrier  of  passengers  and  freight  over  its 
railroad  by  cars,  and  across  the  bay  of  San  Francisco,  to  the  city  of 
San  Francisco  by  steamboat,  alleges,  that  the  ^  plaintiff  was  a  resi- 
dent of"  the  *^  county  of  Alameda,  and  doing  business  in  said  city 
of  San  Francisco,  and  theretofore  in  the  habit  and  accustomed  to 
make  trips  back  and  forth  daily  on  said  railroad  and  steamboat, 
and  that  on  the  day  last  named  he  entered  defendant's  oars  at  a 
regular  station  on  said  route,  known  as  the  '  Alameda  Station,'  and 
while  said  cars  were  there  on  a  regular  trip  for  the  purpose  of  re» 
oeiving  freight  and  passengers  to  San  Francisco,  and  that  he  entered 
the  cars  in  good  faith  as  a  passenger,  for  the  purpose  of  being  con- 
veyed to  said  city  of  San  Francisco,  in  the  usual  course  of  hia  busi- 
ness in  said  city,  and  that  he  tendered  the  usual  rates  of  fare  and 
offered  to  pay  the  same,  being  the  same  sum  ohaiged  for  other  pas- 
sengers, to  wit :  the  sum  of  twenty-five  oents,  and  requested  defend- 
ant to  carry  him  to  San  Francisco  as  such  passenger.  Yet  said 
defendant,  not  regarding  its  duty,  but  intending  to  injure  this 
plaintiff  in  this  behalf,  refused  to  aooept  said  fue^  and  that  after 
plaintiff  had  proceeded  on  said  cars  to  said  steamer,  *  *  *  as  such 
passenger,  and  while  he  was  still  yet  ready  to  pay  his  foU  fue^  and 
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while  he  had  fully  conformed  to  all  the  rales  and  regulations  of 
defendant  in  the  premises,  and  was  still  so  conforming  and  con- 
ducting himself  in  a  proper  manner,  and  while  there  was  ample 
room  on  board  said  steamer,  and  while  other  passengers  were^ 
received  as  passengers  on  board  thereof,  said  defendant,  by  itd 
agents,  employees  and  servants,  did,  wrongfully,  unlawfully,  and^ 
with  force  and  arms,  and  against  the  will  of  this  plaintiff,  seize 
hold  of  and  expel,  eject  and  remove  him  from  on  board  of  said 
steamer  to  said  wharf,  and  there  held  and  detained  him  until  said* 
steamer  left  said  wharf  for  San  Francisco,  whither  she  proceeded^ 
with  her  freight  and  passengers  ;  and  defendant  then  and  there'> 
refused  to  permit  plaintiff  to  travel  on  said  line/' etc. 

This  complaint  was  held  good  against  a  demurrer  alleging  the- 
insufficiency  of  the  facts  stated  to  constitute  a  cause  of  action,  and 
this  is  all  the  case  decides.  Surely  this  decision  is  correct ;  but 
wherein  it  supports  the  appellees  in  the  case  we  are  considering,  we* 
do  not  clearly  perceive.  The  demurrer  admitted  that  the  defend** 
ant  was  a  common  carrier  along  its  road  by  cari^  and  across  the 
bay  by  steamboat ;  that  it  had  been  in  the  habit  of  carrying  thcf 
plaintiff  daily,  as  a  passenger,  along  its  road  and  across  the  bay  for^ 
the  usual  fare  ;  and  that  upon  this  given  day,  it  refused  to  re-* 
ceived  his  fare  or  carry  him  as  usual,  but  forcibly  ejected  him  f romi 
the  boat.  Such  a  case  bears  no  analogy  to  the  one  we  are  consider- 
ing. The  case,  on  demurrer,  was  argued  upon  the  gtound  that  the 
defendants'  charter  only  authorized  it  to  build  and  run  their  nul- 
road,  without  any  power  to  employ  steamboats  in  connection  witjii 
ibeir  line ;  and  while  much  of  the  language  of  the  court,  when  pro-^ 
nonnoing  the  opinion,  applied  generally,  would  seem  to  favor  the 
views  of  the  appellees  in  the  case  we  are  considering,  when  we  look. 
to  the  premises  and  conclusion  of  the  case — to  which,  and  to  no 
greater  extent,  it  is  an  authority  —  they  do  not  support  the  appel*- 
lees  in  the  case  now  before  us.  We  are  therefore  still  satisfied 
with  the  law  as  laid  down  in  the  original  opinion. 

It  is  stated  that  we  did  not  decide  the  questions  of  law  made^ 
upon  tiie  instructions  of  the  court  to  the  jury..  We  examined  such 
as  were  objected  to  and  insisted  upon  in  the  briefs,  and  did  not 
find  any  of  the  objections  well  taken.  We  looked  no  further,  but 
preenmed  that  all  those  not  objected  to,  or  objected  to  and  not  dia^ 
eossed,  in  the  briefs,  were  oorrect 

It  is  claimed  by  the  appellees,  that  if  they  show  some  evidenoe 
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in  the  record  which  fairly  tends  to  support  the  Yerdict^  tbey  an 
entitled  to  an  affirmance  of  the  judgment  Thia  is  trae,  if  there 
is  some  evidence  fairly  tending  to  support  all  the  facts  necessary  to 
the  verdict ;  but  certain  facts  may  be  supported  by  sufficient  evi- 
dence, while  other  facts  necessary  to  the  verdict  are  not  supported 
by  any  evidence.  In  such  cases,  the  appellees  are  not  entitled  to 
an  aflirmance  of  the  judgment.  In  the  present  case,  there  is  evi- 
dence strongly  tending  to  show  that  the  appellees  were  delayed  in 
the  shipment  of  their  com,  and  that  they  suffered  damages  thereby ; 
but  we  can  find  no  evidence  in  the  case  fairly  tending  to  show 
that  the  appellant  was  a  common  carrier  eastward  beyond  the  city 
of  Pittsburgh,  in  the  State  of  Pennsylvania,  except  as  cars  were 
sent  to  it  for  the  use  of  the  appellees,  from  railroad  companies 
east  of  Pittsburgh ;  and  there  is  no  evidence  iairlj  tending  to  show 
that  the  appellant  ever  refused  to  furnish  the  cars  so  sent  to  them 
by  the  roads  east  of  Pittsburgh  for  the  benefit  of  the  appellees. 
There  is  evidence  strongly  tending  to  show  that  the  appellant  was 
a  common  carrier,  in  its  own  cars,  from  the  place  of  shipment  to 
Pittsburgh,  in  the  State  of  Pennsylvania ;  but  there  is  no  evidence 
fairly  tending  to  show  that  there  was  ever  any  demand  made  by 
the  appellees  on  the  appellant  for  cars  to  ship  their  grain  to  Pitts- 
buigh,  when  the  cars  were  not  furnished  according  to  the  demand. 
Several  of  these  points,  barren  of  evidence,  were  necessary  to  be 
established  by  the  appellees  before  they  were  entitled  to  recover. 

The  case  seems  to  have  been  tried,  and  the  damages  assessed, 
upon  the  ground  that  the  appellant  was  a  common  carrier  from 
the  place  of  shipment  to  the  city  of  New  York,  and  other  cities 
east  of  Pittsburgh,  and  is  now  attempted  to  be  sustained  upon  the 
ground  that  there  existed  a  contract  between  the  parties,  when  the 
complaint  declares  upon  the  general  public  duty  of  the  appellant 
as  a  common  carrier.  Hence  it  was  that  we  said  in  the  original 
opinion,  that  it  appeared  to  us  by  the  record  that  the  case  was  not 
tried  on  its  true  legal  basis,  and  that  there  were  several  links  in 
the  chain  of  evidence  wholly  wanting;  and  that  the  new  trial 
should  have  been  granted,  that  the  parties  might  place  their  rights 
on  their  true  grounds,  form  their  issues,  and  present  their  evi- 
dence accordingly ;  and  we  still  think  we  were  right  in  the  state- 
ment. 

Besides  the  views  we  have  taken  in  the  original  opinion,  it  may 
be  added  that  the  evidence  fairly  tends  to  show  that  the  appell 
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had  been  and  were  experienced  in  the  bufiiness  of  baying  and  ship- 
ping grain ;  that  in  the  year  1870  they  were  well  acquainted  with 
the  appellant  as  a  common  carrier,  its  line,  means,  .mode  and 
capacity  of  carrying ;  with  this  knowledge  they  purchased  grain 
for  shipment,  in  the  years  1871, 1872  and  1873,  constantly  demand- 
ing a  class  of  cars  for  its  shipment  which  the  appellant  as  con* 
stantly  informed  them  it  could  not  furnish,  only  as  they  were  sent 
to  it  from  roads  east  of  Pittsburgh,  and  laying  their  damages  in 
their  complaint,  as  running  from  the  month  of  March,  1871,  to 
the  month  of  July,  1873,  during  all  of  which  time  the  carrying 
capacity  of  the  appellant  was  not  diminished,  nor  its  mode  or 
means  of  carrying  materially  changed. 

This  evidence  tends  to  show  that  the  appellees  purchased  grain 
for  shipment,  which  they  had  reason  to  know  the  appellant 
oould  not  carry  in  the  mode  they  desired  and  insisted  upon.  A 
common  carrier  is  not  bound  to  depart  from  his  ordinary  and  usual 
mode  of  business  in  receiying  goods  to  carry.  Edwards  on  Bail- 
ments, 442,  §  586. 

There  remains  yet  to  be  decided  a  question  arising  upon  a  cross- 
assignment  of  error,  which  was  not  discussed  in  the  original  briefs 
and  not  noticed  in  the  original  opinion.  As  it  is  a  question  which 
is  likely  to  arise  on  a  new  trial,  it  is  desired  that  we  decide  it  now. 

During  the  trial  the  appellees  offered  eyidence  to  the  jury  to 
prove  that  the  corn  which  they  held  for  shipment,  by  reason  of 
the  delay  of  the  appellant  in  furnishing  means  of  transportation, 
underwent  a  process  known  as  sweating  or  heating,  whereby  it  was. 
greatly  damaged,  in  consequence  of  which  the  plaintiff  sustained 
a  loss  to  the  amount  of  eight  thousand  dollars.  The  evidence  was 
objected  to  by  the  appellant,  the  objection  was  sustained,  and  ex- 
ception reserved. 

The  general  common-law  rule,  that  the  carrier  is  responsible  for 
all  losses  not  occasioned  by  the  act  of  Providence  or  the  State's 
enemies,  does  not  include  losses  which  arise  from  the  ordinary 
wear  and  tear  of  goods  in  the  course  of  transportation ;  nor  from 
their  ordinary  loss  or  deterioration  in  quantity  or  quality,  in  the 
course  of  the  voyage  ;  nor  from  their  inherent  or  natural  infirmity 
and  tendency  to  damage,  as  for  the  loss  or  ordinary  decay  or  dete- 
rioration of  oranges  or  other  fruits,  from  their  inherent  nature,  or 
from  the  spontaneous  combustion  of  goods,  or  their  tendency  to 
effervescence  or  acidity,  or  from  suffering  any  other  natural  change 
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daring  transportation.  In  snch  cases  the  carrier  is  not  responsible 
on  his  implied  obligation,  unless  the  injury  has  been  caused  by  his 
firalt  or  delay  in  receiving  or  transporting  the  goods.  Story  on 
Bailments,  §§  492,  492  a. 

If  therefore,  in  this  case,  the  appellees  could  show  that  their 
com  heated  in  consequence  of  the  fault  of  the  appellant  in  not  re- 
oeiring  and  transporting  it,  whereby  they  were  injured,  we  think 
they  should  have  been  allowed  to  do  so,  notwithstuiding  the  heat- 
ing process  was  inherent  in  the  nature  of  the  com.  The  case  of 
ThsIUinoU  Central  R.  R.  Co.  v.  McCMlan,  54 111.58  ;  s.  a,  5  Am. 
Bep.  83,  will  support  these  yiews. 

Upon  the  whole  record  it  seems  plain,  that  substantial  justice 
has  not  been  done  between  the  parties.  An  affirmance  of  the 
judgment^  we  think,  would  approre  a  judicial  wrong,  while  a  re- 
Tersal  denies  no  right  to  either  imrty,  but  simply  requires  a  new 
trial  according  to  the  law  of  the  case  and  the  facts  proved. 

The  petition  is  overruled  ;  but  as  the  first  error  was  oon^mitted 
against  the  appellees,  the  judgment  must  be  reversed,  at  the  costa 
of  the  appelhuit,  and  in  tiiis  respect  the  original  opinion  is  so  far 
modified. 

WoEDBK,  J.,  dissented  on  the  ground  that  there  was  evidence 
in  the  cause  from  which  the  jury  might  have  fairly  inferred  that 
fhe  defendant  held  itself  out  to  Uie  world  as  a  common  oairier  be- 
tween Eentland  and  the  Atlantic  dties,  and  that  it  failed  to  furnish 
the  necessary  means  of  transportation,  to  the  injury  of  the  plain- 
tilL 
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wlio  enteni  a  stoie  through  an  open  door,  aeeretM  himflelf  within  nntfl 
the  door  ie  looked,  then  oommits  a  larceny,  and  eeeapee  hj  opening  or  hreak 
log  oat  a  window,  does  not  **  break  into  and  enter'*  a  store,  and  cannot  be 
miTleted  of  bnrgUurj  nnder  the  statute.* 

/>(ONVI0TI0N  of  burglary.    The  opinion  states  the  facta. 

&  /.  OummHig,  for  defendant 

/mo.  W,  a.  Sanfordf  Attorney-General,  for  the  Stated  cited  DofUh 
iooY.  The  Siaie,  36  Ala.  281 ;  Walker  v.  The  State,  52  id.  376 ; 
2  Bishop's  Grim.  Law,  §  92  ;  1  Bnssell  on  Grimes,  791 ;  1  Lead.  Gr. 
Gases,  540-41. 

Sroms,  J.  The  Bevised  Gode  (§  3695)  declaires  that ''  any  person 
who,  either  in  the  night  or  day-time,  with  intent  to  steal,  or  to 
commit  a  felony,  breaks  into  and  enters  a  dwelling-house,  or  any 

*8ee  to  aame  effect,  BoBflmd  ▼.  Onrnnoniosattl^  (8B  Penn.  8t.808)«9  Am.  Bep.  TOIL 
Onnira :  8taU  ▼.  MeFhtnon  (70  N.  0.  S80),  16  Am .  Bep  769 ;  8UmU  t.  Ward  (ttOeon.  489^ 
Si  Am.  Rep.  6661  and  note,  660. 
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building  within  the  curtilage  of  a  dwelling-hoafle,  though  not 
forming  a  part  thereof;  or  into  any  shop,  store,  warehouse,  or 
other  building,  in  which  any  goods,  merchandise  or  other  valnable 
thing  is  kept  for  use,  sale  or  deposit^  is  guilty  of  burglary,"  etc 
It  will  be  observed  that  this  offense  naturally  divides  itsdf  into 
three  constituent  elements  ;  the  character  of  the  house,  the  break- 
ing into  it^  and  the  intent  with  which  he  entered  the  house.  On 
the  first  and  third  of  these  constituents,  there  seems  to  have  been 
no  dispute  in  this  case.  The  contest  was  over  the  second.  The 
undisputed  evidence  is,  that  the  front  door  of  the  store,  in  which 
the  offense  is  alleged  to  have  been  committed,  was  open  ;  that  the 
defendant  entered  the  house  through  said  open  door,  secreted  him- 
lelf  in  the  store,  and,  when  the  store  was  closed  and  locked,  the 
defendant  was  locked  in.  Afterward  the  defendant,  being  in  the 
•tore,  committed  the  larceny  spoken  of,  and  opening  or  breaking 
a  window,  escaped  with  the  money  stolen.  The  question  for  our 
decision  is,  does  this  amount  to  a  breaking  into  the  store,  within 
the  statute  P 

The  cases  of  Donohoo  v.  The  Staie,  36  Ala.  281,  and  WaOemr  v. 
The  Staie^  52  id.  376,  are  relied  on  in  support  of  the  charge  in  this 
case.  In  the  case  of  Walker,  as  in  this  case,  there  was  a  breaking 
out ;  but  the  prisoner  was  not  adjudged  guilty  on  that  account 
In  each  of  those  cases,  the  entry  was  by  way  of  the  chimneyj  which 
is  uniformly  held  to  be  a  sufficient  breaking  and  entering  to  consti- 
tute that  element  of  the  crime  of  burglary.  On  that  principle  were 
the  defendants  adjudged  guilty  in  the  two  cases  cited.  There  must 
be  an  actual  breaking,  or  a  constructive  breaking,  by  fraud,  threats, 
or  conspiracy.  3  Greenl.  Ev.,  §  76.  In  England,  Uiey  have  a  etat* 
nte,  which  makes  the  escaping  from  a  house,  by  breaking,  etc.,  after 
committing  a  felony  in  the  house,  burglary  in  the  offender.  We 
have  no  such  statute  here.  See  (Ann.  v.  Sirupney,  105  Mass.  588 ; 
8.  c,  7  Am.  Bep.  556 ;  Bosooe's  Or.  Ev.  847. 

Under  the  rules  above  declared,  the  Oirouit  Ooort  erred  in  the 
explanatory  charge  given. 

Beversed  and  remanded.  Let  the  prisoner  remain  in  custody, 
mtil  disohaiged  by  due  ooune  of  law. 

Sepenei  mmI  fWMnMfadL 
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Orkmlmai  km^  dUeharge  ^  Jury  an  aeeaunt  nf  wUkMm  afjufrar — MdiHi 

j€opa/rdif. 

The  diaohaige  of  a  jiii7»  in  a  criminal  oaee,  after  the  oommenoement  of  the 
trial,  on  aeoonnt  of  the  siekness  of  one  of  the  Jurors,  does  not  ayail  the 
prisoner  as  a  defense  on  a  sabseqaent  trial  on  the  same  indictment,  although, 
under  a  statute,  the  presiding  judge  was  authorised  to  summon  anothet 
Juror  in  the  place  of  the  one  so  discharged  and  commence  the  trial  anew« 
and  being  requested  by  the  prisoner's  counsel,  refused  so  to  do. 

i^ONVICTION  of  arson.    The  opinion  states  the  facts. 

R.  B.  Thomas,  for  defendant.  The  nnanthorized  discharge  of 
the  jury  in  a  criminal  case,  after  the  trial  has  been  commenced^ 
and  the  accused  has  been  pat  in  legal  jeopardy,  operates  an 
acqaittaL  Ex  parte  ClemefitSp  50  Ala.  459;  BeU  £  Murray  y.  7^ 
State,  48  id.  684;  Bett  y.  The  State,  44  id.  393;  McCauley  y.  Th$ 
State,  26  id.  135;  Caia  y.  The  State,  16  id.  781;  Ned  y.  The  State, 
7  Port  213;  1  Bish.  Orim.  Law  (ed.  1865),  §§  856,  858. 

John  W.  A.  Sanford,  Attomey-Oeneral,  for  the  State. 

Mankustg,  J.  The  question  presented  in  this  cause  is,  whether 
or  not  the  discharge  of  the  jury,  under  the  circumstances  attend- 
ing it,  after  testimony  had  been  submitted  to  them,  should  be 
allowed  to  operate  as  an  acquittal  of  the  defendant  below.  She 
was  indicted  for  the  offense  of  arson;  and  after  the  jury  had  been 
impanelled,  sworn  and  charged,  and  one  witness  had  testified  in 
chief  on  behalf  of  the  State,  one  of  the  jurors  '^  applied  to  the 
court  to  be  excused  from  further  senrice  on  said  jury,  on  account 
of  his  being  so  sick  as  to  incapacitate  him  from  further  serring  on 
said  jury.  Thereupon,  the  court  questioned  said  juror,  under 
oath,  as  to  whether  he  was  so  sick  as  to  incapacitate  him  for  the 
performance  of  his  duty  as  a  juror.  Upon  said  juror  giying  an 
aflSrmatiye  answer,  ♦  ♦  ♦  the  court  stated  that  he  thought 
Mr.  Clay,*'  the  juror,  ^^was  unable  to  sit  on  the  jury  through  the 
trial  of  said  oan8e>  and  thereupon  discharged  him  from  the  jury. 
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against  the  protest  and  objection  of  ^  the  defendant  This  state- 
ment of  the  circamstanoes  is  quoted  from  the  special  plea  filed  tm 
behalf  of  defendant,  and  sworn  to  by  her ;  and  the  tanth  of  the 
facts  alleged,  as  above  set  forth,  or  of  any  of  them,  or  of  the  rep- 
resentations and  affirmations  made  respecting  such  facts,  is  not 
.f}ontji:overted- 

It  is  well  settled,  that,  ''if  by  any  oyerruling  necessity,  the  jury 
are  discharged  without  a  verdict,  which  might  happen  from  the 
is|ckn^  or  death  of  the  judge  holding  the  court,  or  of  a  juror, 
"t  *  *  the  accused  may  again  be  put  upon  trial,  upon  the  same 
.iaots  before  charged  against  him,  and  the  prooeedinga  had  will  con- 
stitute no  protection."  Gooley  on  Const.  Idm.  327-^.  Mr.  Bishop, 
in  his  Criminal  Law,  vol.  1,  §  869  (667,  b),  says:  *^  In  the  next 
place,  sickness  may  come,  unknown  before  it  comes  ;  and  if  while 
the  cause  is  on  trial,  it  falls  on  the  judge,  or  a  juryman, or  the  pris- 
oner, falls  to  interrupt  the  proceedings  before  final  verdict  rendered, 
'this  result  shows  that  no  jeopardy  existed  in  fact,  though  believed 
to  exist ;  and  the  prisoner  may  be  put  to  answer  anew."  In  the 
'thorough  investigation  of  this  subject  by  Judge  Hsnrt  Oold- 
THWAITE,  in  Ned  v.  The  SiaiBy  7  Port  188,  it  was  shown  to  be  un- 
questionable that  the  sickness  of  a  juror,  when  sufficient  to 
incapacitate  him  for  the  performance  of  his  duty,  justified  his 
discharge  from  the  cause,  and  the  consequent  dissolution  of  the 
jury;  and  that  this  would  not, constitute  a  bar  to  the  trial  of  the 
accused  at  a  subsequent  time.  This  has  ever  since  been  regarded, 
and  frequently  been  recognized,  as  sound  law  in  this  State.  We 
do  not  understand  appellant's  counsel  as  denying  the  correctness  of 
that  view.  What  is  most  complained  of  is,  that  the  court  did  not, 
as  insisted  at  the  time  by  defendant's  counsel,  proceed  accord- 
ing to  section  4201  of  the  Revised  Code,  and  cause  another  person 
to  be  summoned  to  take  the  place  of  the  discharged  juror,  and 
commence  the  trial  anew.  That  whole  section  is  as  follows:  **  If, 
before  the  jury  retire,  one  of  them  becomes  so  sick  as  to  incapacitate 
him  for  the  performance  of  his  ducy»  or  any  other  cause  renders  it 
necessary,  in  the  opinion  of  the  court,  to  discharge  a  joror^  such 
juror  may  be  discharged,  another  summoned  in  his  place,  and  the  trial 
commenced  anew."  Certainly,  a  judge  should  not  lightly  decline 
to  exercise  the  power  conferred  on  him  by  the  latter  part  of  this 
enactment  Wliether  or  not  there  was  a  sufficient  excuse  for  not 
so  proceeding,  in  this  instance,  is  not  a  question  now  to  be  con- 


DECEMBER  TERM,  1876.  697 

Mixon  T.  State. 

•idered.  The  important  inquiry  is,  did  the  failure  or  refusal  of 
ttie  judge  then  to  have  another  person  summoned,  and  put  upon 
the  jury  bench,  and  commence  the  trial  anew,  amount  to  an 
acquittal  of  the  defendant,  or  entitle  her  to  be  discharged  from 
any  further  responsibility?  If  so,  it  was  because  she  had  been 
placed  thereby  in  the  state  of  legid  jeopardy,  to  which  the  Oonstitu- 
tion  provides  no  person  shall  be  twice  subjected. 

When  does  such  jeopardy  to  the  accused  exist?  Mr.  Bishop  says, 
§  856  (659),  that  it  occurs  only  when  *^  a  traverse  jury  is  impan* 
elled  and  sworn  to  try  the  cause.  Then  his  jeopardy  begins;  and 
it  begins  only  when  the  panel  is  full."  Sometimes,  however,  as  we 
have  seen  above,  the  jeopardy  is,  more  apparent  than  real  —  as  when, 
by  reason  of  the  sickness  or  death  of  the  judge,  or  of  a  juror,  the 
trial  is  prevented  and  fails.  In  the  case  of  the  sickness  of  a  juror, 
it  fails  because  of  his  discharge,  when  his  condition  requires  it, 
which  discharge  reduces  the  jurors  below  the  number  necessary  to 
make  the  pan^l  full,  and  compels  the  parties  to  begin  the  trial 
anew.  This,  we  have  seen,  is  the  consequence,  according  to  the 
common  law,  and  almost  all  the  authorities,  when  a  juror  is  prop- 
erly discharged  on  account  of  serious  sickness;  and  the  section 
quoted,  which  is  only  supplemental  to  the  common  law,  differs 
from  it,  merely  in  autiiorizing  the  addition  of  another  juror  to  the 
remaining  eleven,  instead  of  requiring  the  impanelling  of  another 
jury  entire.  Both  the  common  law  and  the  statute  impliedly 
affirm,  by  providing  that  the  trial  shall  be  commenced  anew,  that 
what  has  taken  place  and  been  done,  before  and  at  the  time  when 
the  juror  has  in  such  a  case  been  discharged,  does  not  operate  to 
entitle  the  accused  to  go  free,  by  reason  of  the  jeopardy  he  has 
hitherto  incurred. 

What  legal  jeopardy,  then,  was  this  appellant  afterward  placed 
inP  Suppose  the  rest  of  the  jury  had  not  been  dismissed.  There 
would  have  been  eleven  persons  only  chosen,  not  a  full  panel.  The 
position  of  the  accused  would  have  been  precisely  that  she  would 
have  occupied,  if  in  the  original  formation  of  the  jury,  eleven  had 
been  selected,  and  the  judge  had  refused,  for  any  cause,  to  go  for- 
ward and  complete  the  panel,  and  in  consequence  of  this,  the  trial 
at  that  term  of  the  court  had  not  been  had.  Certainly,  this,  what- 
ever other  redress  it  might  entitle  a  defendant  to,  could  not  be 
pleaded  as  a  bar  to  his  trial  at  a  subsequent  tenn.  He  was  not  put 
in  a  situation  of  legal  jeopardy,  until  the  panel  was  full,  and  all 
Vol.  XX VIII— 88 
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the  jurors  sworn  well  and  truly  to  try  the  issue  between  him  and 
the  State,  and  a  true  verdict  to  render.  This  was  the  condition  in 
which  appellant  stood  when  the  judge  was  requested  to  sabstitata 
another  person  in  place  of  the  juror  who  was  disobaiged  on  aooounl 
of  sickness.  It  did  not  entitle  her  to  go  free.  The  demurrer  It 
the  special  plea  was  therefore  properly  sustained. 
We  find  no  error  in  the  record,  and  the  judgment  it  affirmed. 

JudgmmU  t^vmdd. 


Matthews  y.  Stati. 
165  Au.  isr.) 

Ortmimtti  tow—  ^Mrnue — unaarr^boraUd  mt^fimttm^ 

OoniaMkMi  wlthoat  proof  of  the  earynu  ddieU  is  not  miflelMit  to 

oonyiction  of  felony.* 

CONVIOTION  of  rape.    The  opinion  sufficiently  indicates  the 
point 

Oamble  S  Boiling^  L.  2>.  Brooks^  and  WaH%  d  Sons,  for  defend* 
ant,  cited  Regina  y.  OuiUridge,  9  Oar.  &  P.  471 ;  Regina  t.  Msgrnm, 
id.  420 ;  Regina  v.  Nicholas,  2  Oar.  &  Kir.  246 ;  People  t.  MeGee, 
1  Den.  21 ;  Leoni  ▼.  The  State,  44  Ala.  112 ;  1  GreenL  Rr.,  §  217; 
8  id.,  §  213 ;  Boscoe's  Or.  Et.  37 ;  2  Russell  on  Orimes  824,  note; 
Oaie  y.  OuHd,  5  Halst ;  Long's  case,  1  Hayw.  4M  ;  1  Stai^  Br. 
574,  top ;  Mose  v.  The  SMe,  36  Ala. 

John  W.  A.  Sanford,  Attomey-Oeneral,  for  the  Stata 

Bbiokell,  0.  J.  The  principal  question  the  record  preBenta— 
the  sufficiency  of  a  confession,  not  corroborated  by  independent 
OTidence  of  the  corpus  delicti,  to  support  a  oonviotion  of  felony — 
IB  of  the  first  impression  in  this  court  We  have  endeayond  to 
giro  it  as  thorough  an  examination,  and  as  full  deliberationy  as  its 
practical  importance  in  the  administration  of  the  criminal  law 
demands. 

Text-writers  usually  classify  confessions  as  Jndioial  and  extn^ 

•  iy>  tiM  Mme  effect  ii  Jfiiir  ▼•  FM9li»  nUnotoSopffWM  Oooil,  Otti, 
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jndicial.  The  first  comprehends  confessions  made  before  a  com- 
mitting magistrate,  having  aathority  to  take  and  certify  the 
examination  of  persons  accased  of  a  criminal  offense,  when  the 
preliminary  inqairy  is  being  made,  whether  such  offense  has  been 
committed,  and  whether  there  is  probable  cause  to  believe  the 
aocosed  was  the  guilty  agent  in  its  commission.  It  also  compre- 
hends the  plea  of  guilty,  deliberately  interposed  on  the  arraignment 
for  final  trial,  after  admonition  and  advice  from  the  court,  against 
its  interposition.  Such  confessions  are,  without  doubt,  sufficient 
of  themselves,  unaided  by  any  corroboratory  or  confirmatory  evi- 
dence of  the  corpii9  delicti^  to  sustain  a  conviction.  They  are 
deliberately  made,  and  being  reduced  to  writing,  subscribed  by  the 
prisoner,  certified  by  a  magistrate,  or  consisting  of  a  solemn  plea, 
made  at  the  bar  of  the  court,  and  entered  of  record,  are  precisely 
identified,  and  free  from  the  inherent  infirmity  of  all  mere  verbal 
oonfessions,  made  out  of  court,  resting  in  the  memory  of  witnesses, 
and  depending  for  their  value  upon  the  fidelity  and  accuracy  of 
their  repetition.  1  OreenL  Ev.,  §  316.  In  our  law,  there  is  no 
other  judicial  confession,  than  the  plea  of  guilty,  interposed  on 
the  arraignment  for  final  trial,  which  the  court  would  be  inezcusa* 
biy  derelict  in  duty,  if  it  permitted  entered  of  record,  or  received 
as  evidence  of  guilt,  until  the  prisoner  had  been  fully  informed  of 
its  effect  and  consequences,  and  admonished  and  advised  to  stand 
upon  the  presumption  of  innocence,  which  the  law  in  its  humanity 
indulges  in  his  favor,  and  requires  shall  be  repelled  only  by  clear 
and  convincing  evidence  of  gnilt  AU  other  confessions,  whether 
express,  full,  free,  and  voluntary,  verbal  or  written,  or  mere  admis- 
sions to  be  implied  from  conduct  or  words,  are  extra-judicial. 

The  sufficiency  of  such  confessions,  at  common  law,  to  warrant 
a  conviction,  when  not  corroborated  by  other  evidence  of  the  cor^ 
pus  delieti,  is  a  matter  of  grave  doubt,  if  it  was  to  be  determined 
only  by  a  consultation  of  English  text-writers  and  adjudications. 
Hie  foundation  of  every  criminal  accusation,  the  primary  fact,  is 
the  corpus  Midi — the  fact  that  the  particular  offense,  whether  it 
be  treason,  murder,  or  other  felony,  or  a  misdemeanor,  has  been 
committed.  Without  this  fact,  there  cannot  be  a  guilty  agent.  It 
was  said  by  Lord  Hals  :  ''I  would  never  convict  any  person  for 
stealing  the  goods  of  a  person  unknown,  merely  because  he  would 
not  give  an  account  how  he  came  by  them,  unless  there  was  due 
proof  made  that  a  felony  had  been  committed.    I  would  never  con- 
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yict  any  person  of  murder,  or  manslaughter,  unless  the  fact  were 
proved  to  be  done,  or  at  least  the  body  found  dead." 

Mr.  Wills,  in  his  work  on  Circumstantial  Evidence,  says  :  '*  It 
may  be  doubted  whether  justice  and  policy  ever  sanctioned  a  con- 
viction, where  there  is  no  other  proof  of  the  corpus  delieii  than  the 
uncorroborated  confession  of  the  party.''  Blackstone  quotes  with 
approbation  thie  rule  laid  down  by  Lord  Hale,  as  '^  most  prudent 
and  necessary  to  be  observed."  Starkie  speaks  of  u  voluntary  con. 
fession,  as  '^one  of  the  strongest  proofs  of  guilt ;  for  it  cannot  be 
supposed  that  a  pei^son  really  innocent  would  volufUarily  subject 
himself  to  infamy  and  punishment"  The  justness  of  the  observa- 
tion is  apparent,  and  cannot  be  evaded.  When  the  confession  is 
merely  verbal,  we  cannot,  however,  avoid  the  reflection,  that  its 
precise  scope  and  extent  depends  on  the  memory  of  the  witness, 
the  accuracy  with  which  he  repeats  it,  the  understanding  he  had 
of  the  words  spoken,  and  other  considerations  which,  of  necessity, 
detract  from  the  value  of  the  evidence  of  it,  and  render  the  con- 
scientious trier  of  facts  reluctant  to  make  such  evidence  the  sole 
basis  of  a  verdict  of  guilty.  He  proceeds:  ^'  A  prisoner  may  be 
convicted  upon  his  own  confession,  without  other  evidence."  2 
Stark.  Ev.  39.  In  Joy  on  Confessions,  it  is  said:  ''  But  whatever 
difference  of  opinion  exists  in  respect  to  the  weight  which  ought 
to  be  attached  to  evidence  derived  from  a  confession  ;  yet»  where  it 
is  admissible,  and  satisfactorily  proved,  it  is  deemed  sufficient  by 
the  English  law  to  convict  a  prisoner,  even  capitally,  without  the 
aid  of  any  corroborative  testimony  of  his  having  committed  the 
offense  with  which  he  is  charged." 

In  2  Bussell  on  Grimes,  the  rule  is  stated  broadly:  **  The  highest 
authorities  have  now  established,  that  a  confessipn,  if  duly  made, 
and  satisfactorily  proved,  is  sufficient  alone  to  warrant  a  conviction, 
without  any  corroborating  evidence  aliunde.*^  %  Bass.  825.  The 
decisions  cited  by  each  of  those  authors  have  been  carefully  scm- 
tinissed  by  judges  and  text-writers  in  this  country.  It  is  said  by 
Mr.  Oreenleaf ,  that  in  each  of  them  there  woe  eome  eorr$baraHn§ 
eireumstance.     1  Greenl.  Ev.,  §  217. 

In  the  United  States,  there  is  almost  an  unbroken  current  of 
decisions  against  the  sufficiency  of  extra-jndioial  confessions,  to 
support  a  conviction,  the  corpus  Mtett  not  being  otherwise  proved; 
"and  this  opinion,''  says  Mr.  Greenleaf,  '*  certainly  best  accords 
With  the  humanity  of  the  OnminalCode,  and  with  the  greait  degree 
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of  caution  applied  in  receiving  and  weighing  the  evidence  of  con- 
fessions in  other  cases.''  Mr.  Wharton  says:  ''  Any  yoluutary  con- 
fossion,  made  by  a  defendant,  to  any  person,  at  any  time  or  place, 
is  strong  evidence  against  him;  and  if  satisfactorily  proved,  when 
there  is  proof  of  the  corpus  deKciiy  sufficient  to  convict  according 
to  the  common  law,  without  any  corroborating  circumstances.  But 
in  this  country  in  particular,  there  is  a  growing  unwillingness  to 
rest  convictions  on  confessions  alone."    1  Am.  Gr.  Law,  §  683. 

In  Lang's  case,  1  Hayw.  455,  which  was  an  indictinent  for  horse- 
stealing, the  earliest  case  in  this  country  we  have  found  touching 
the  question,  it  was  held:  ''Where  A  makes  a  confession,  and  re- 
lates circumstances  which  are  proven  already  to  have  existed  as 
related  in  the  confession,  that  may  be  evidence  sufficient  for  a  jury 
to  proceed  upon  to  convict  the  prisoner  ;  but  a  naked  confession, 
unattended  with  circumstances,  is  not  sufficient."  A  later  case  in 
North  Carolina,  State  v.  Cowan,  7  Ired.  239,  seems  to  regard  a 
Toluntary,  extra-judicial  confession, ''  which  goes  to  the  whole  case, 
as  plenary  evidence  to  the  jury."  The  confession  on  the  sufficiency 
of  which  the  court  was  pronouncing  judgment,  was  made  before  ^ 
magistrate,  and  there  was  evidence  in  corroboration  of  ifc.  In  State 
T.  Aaron,  1  South.  243,  it  is  said  by  Bossell,  J.,  that  ''it  is  an 
established  rule,  that  no  person,  indicted  for  a  capital  offense,  shall 
be  convicted  on  his  own  confession,  without  a  single  circumstance 
to  corroborate  it."  In  OuiUPs  case,  5  Halst.  165,  it  was  ruled  other- 
wise ;  and  the  confession  of  a  boy  of  twelve  years  of  age,  afterward 
retracted,  not  corroborated  in  any  essential,  was  held  sufficient  to 
support  a  conviction.  Mr.  Wharton  remarks  of  this  case,  that  it 
**  stands  alone  in  its  character  and  result" 

Savage,  C.  J.,  in  People  v.  Hennesey,  15  Wend.  147,  which  was 
an  indictment  for  embezzlement,  reviews  carefully  the  Bnglish  ad- 
judications, and  declares  :  ."  The  truth  is,  no  court  will  ever  rely 
upon  the  confession  alone,  when  it  is  apparent  there  is  evidence 
aliunde  to  prove  that  an  offense  has  been  committed."  In  People 
T.  Badghy,  16  Wend.  53,  which  was  an  indictment  for  forgery. 
Nelson,  0.  J.,  held  that  evidence  of  confessions  alone,  unsupported 
by  corroborating  facts  and  circumstances,  is  not  sufficient  to  con- 
vict ;  there  must  be  proof  aliunde  of  the  corpus  delicti,  although 
such  proof  need  not  be  conclusive.  Walworth,  J.,  in  People  v. 
Porter,  %  Pftrk.  Or.,  held,  that  a  oonyiotion  for  blasphemy 
oould  not  be  had  on  the  prisoner's  confessions,  unaided  by  evidence 
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that  the  offense  had  been  oommitted.  See,  also,  Ruioff  t.  FeopU, 
18  N.  Y.  179 ;  People  v.  Burnett y  49  id.  137. 

The  Supreme  Court  of  Illinois,  in  a  yery  carefully-considerBd 
opinion,  held,  that  a  conviction  for  incest  could  not  be  sustained 
on  the  prisoner's  uncorroborated  confessions.  Bergen  y.  Peopte^  17 
HI.  426.  In  Fyner^e  case,  5  Humph.  383,  the  Supreme  Court  of 
Tennessee  held,  that  conduct  on  the  part  of  the  prisoner,  exhibiting 
clear  and  satisfactory  indications  of  guilt  of  some  offense,  the  con- 
sequence of  which  the  prisoner  was  seeking  to  escape,  would  not 
support  a  conriction  of  larceny,  without  satisfactory  evidence  that 
the  goods  had  been  feloniously  taken  and  carried  away.  The  Court 
of  Appeals  of  Mississippi,  in  String feUatJB^e  case^  26  Miss.  157,  say: 
'^  We  believe  that  the  doctrine  which  holds  that,  in  capital  felon- 
ies, the  prisoner's  confession,  when  the  corpus  delicti  is  not  proved 
by  independent  testimony,  is  insufficient  for  his  conviction,  but 
accords  with  the  solid  principles  of  reason,  and  the  caution  which 
should  be  applied  in  the  admission  and  estimate  of  this  species  of 
evidence."  The  question  has  been  very  fully  examined  and  con- 
sidered several  times  by  the  Supreme  Court  of  Missouri,  the  latest 
case  being  State  v.  Oerman,  54  Mo.  526  ;  6.O.,  14  Am.  Bep.  481 ;  and 
it  seems  uniformly  to  have  been  held  that  a  conviction  on  the  extra- 
judicial confession  of  the  prisoner,  not  corroborated  by  proof  of  the 
corpus  delictij  is  unwarranted.  Passing  over  cases  of  homicide,  the 
case  of  Robinson  v.  State^  12  Mo.,  was  an  indictment  for  larceny ; 
the  confession  was  voluntary,  and  full,  in  the  presence  of  the  perscm 
whose  money  was  alleged  to  have  been  stolen,  but  who  did  not  ap- 
pear as  a  witness  on  the  triaL  The  confession,  without  proof  aliunde 
of  the  corpus  delicti,  was  pronounced  insufficient  to  support  a  con- 
viction. The  case  of  State  v.  Scott^  39  Mo.  424,  was  an  indictment 
for  robbery,  and  the  same  principle  was  announced. 

Without  pursuing  further  a  citation  of  the  anthoritieB  in  this 
country,  it  is  enough  to  say,  they  generally  concur  in  affirming 
that  the  extra-judicial  confessions  of  the  prisoner,  not  corroborated 
by  independent  proof  of  the  corpus  delicti^  will  not  justify  a  con- 
viction for  felony.  We  limit  the  statement  to  a  conviction  for 
felony,  because  that  is  the  character  of  the  case  we  are  considering, 
without  intimating  any  opinion  as  to  the  application  of  the  princiide 
to  misdemeanors.  Nor  must  we  be  understood  as  affirming  that 
the  proof  of  the  corpus  delicti  must  be  as  full  and  conclusive  as 
would  be  essential  if  there  was  no  confossion  to  corroborate  it 
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CatnmontoeaUh  y.  McOann,  97  Mass.  580 ;  Same  ▼.  Tarr,  4  Allen, 
315;  U.  S.  y.  WiUiamSy  1  Cliff.  53;  PMjpfe  y.  Badgley,  supra; 
Bergen  y.  People,  supra.  Evidence  of  facts  and  circamstanoes, 
attending  the  particular  offense,  and  nsnally  attending  the  com- 
mission of  similar  offenses  —  or  of  facts  to  the  discoyery  of  which 
the  confession  has  led,  and  which  woald  not  probably  have  existed 
if  the  offense  had  not  been  committed  —  or  of  facts  having  a  just 
tendency  to  lead  the  mind  to  the  conclusion  that  the  offense  has 
been  committed — would  be  admissible  to  corroborate  the  confession. 
The  weight  which  would  be  accorded  them,  when  connected  with 
the  confession,  the  jury  must  determine,  under  proper  instructions 
from  the  court. 

The  evidence  against  the  prisoner  is  not  of  an  express  confession 
— ^it  is  of  an  admission  to  be  implied  from  the  character  of  his  re- 
sponses to  communications  made  to  him,  of  the  accusations  made 
by  the  female  on  whom  the  yiolence  is  charged  to  have  been  com- 
mitted, and  from  his  failure  to  meet  these  accusations  with  a 
prompt  and  explicit  denial.  The  woman  is  in  life,  and  was,  for 
months  after  the  offense  was  committed,  a  resident  of  the  same 
neighborhood  and  county  with  the  prisoner.  Neither  she  nor  her 
relatives  are  shown  to  have  been  active  in  this  prosecution.  When 
the  trial  was  had  in  the  Circuit  Court,  she  was  residing  in  another 
State  ;  but  it  is  not  intimated  that  the  prisoner  had  any  agency  in 
producing  her  change  of  residence.  After  the  offense,  the  prisoner 
was  reoeiyed  on  friendly  terms  in  her  father's  family,  and  by  other 
of  her  relatiyes.  The  admissions  to  be  implied  against  the  prisoner 
from  his  silence,  and  the  character  of  his  answers,  are  of  a  species 
of  evidence  which  ought  always  to  be  received  and  acted  on  with 
great  caution.  Its  admissibility  rests  on  the  probability  that  a  man 
will  repel  by  denial  an  unjust,  unfounded  accusation — that  such  is 
the  instinct  of  our  nature  ;  and  therefore  silence,  or  a  response 
which  is  not  a  denial,  is  a  tacit  admission  of  the  truth  of  the 
accusation.  Much  depends,  of  necessity,  on  the  time,  place,  and 
manner,  in  which  the  accusation  is  made,  or  the  information  of  it 
conveyed,  and  the  person  from  whom  it  proceeds,  and  on  the  pecu- 
liar temperament  and  characteristics  of  the  person  accused.  One 
of  perfect  innocence  may  be  abashed  and  humiliated  to  silence  by 
the  siccusation  of  crime,  while  another,  hardened  by  guilt,  would 
answer  with  a  vehement  and  seemingly  indignant  denial.  The  ex- 
imputed  to  the  prisoner  are  of  doubtful  import,  and  an 
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not  inconsistent  with  his  innocence  of  the  crime  charged,  thoii|^ 
he  may  have  been  guilty  of  gross  and  shamefnl  impropriety  of  con- 
duct. Oonsidering  all  the  (BYidencey  we  cannot  belieye  a  conyiction 
resting  on  it  ought  to  stand.  There  was  evidence  (if  the  ofFense 
was  committed)  when  the  prosecution  was  commenced,  the  Stat» 
could  haye  procured,  which  would  haye  been  positiye  and  conyino- 
mg  of  the  corpus  delicti^  and  of  the  prisoner*s  guilty  agency.  It 
ought  to  haye  been  produced  ;  and  it  is  better  that  a  guilty  man 
should  escape,  than  that  a  precedent  should  be  introduced,  which 
may  press  hardly  hereafter  on  the  innocent 

The  motion  to  exclude  the  eyidence  of  the  witnesses  Street  and 
Tomerline  ought  to  haye  been  sustained.  For  the  error  in  oyer- 
ruling  it,  the  judgment  must  be  reversed,  and  the  cause  remanded. 
The  prisoner  will  remain  in  custody,  until  diaoharged  by  dve 
eoaxse  of  law. 


OeAWFOBD  y.   ElKKSST. 

(UAU.  an.) 
DAUtr  and  trMtor  -^JHwduleni  ean^oeyanee  —  homaJkU  fimnktmr, 

A  mortgage  was  exeeated  bj  an  insolTent  to  indemnify  the  rantfas  on  hit 
bond  as  exeentor.  When  the  mortgage  was  exeeated,  the  Uabililj  of  the 
eazetiee  on  the  bond  was  merelj  nominal,  and  enbaeqaentljr  the  mortgagor 
was  foond  not  to  be  indebted  to  the  estate,  and  was  discharged.  Hdd,  that 
the  mortgage  was  fraadalent  and  void  in  law  as  against  existing  erediton 
of  thjB  mortgagor. 

A  sale  or  conyeyance  for  a  new  and  yaloable  consideration,  bf  an  ineolvvBt  or 
failing  debtor,  will  be  set  aside  at  the  instance  of  his  erediton,  if  the  pur* 
chaser  or  grantee  knew  that  the  purpose  of  the  debtor  was  to  place  his  proper^ 
beyond  the  reach  of  his  creditors,  or  had  snch  information  as  cfaaiges  M^ 
with  notice  of  that  purpose ;  and  if  he  acquires  such  knowledge  or  iafonna. 
tion,  before  making  full  payment  of  the  purchase  money,  any  subaequeat 
payments  are  in  his  own  wrong.  But  a  sale  in  payment  of  an  aniecedeal 
debt,  at  a  fair  and  reasonable  price,  without  any  secret  trust,  or  bonsit 
reserved  to  the  debtor,  will  be  upheld,  although  the  debtor  was  inaolveat* 
and  was  so  known  to  be  by  the  purchasing  creditor,  and  although  the  eibel 
of  the  conyeyance,  as  known  by  both  contracting  parties,  would  be  to  kafV 
the  debtor  without  property  to  pay  his  other  debts.    (Qm  imIs,  p.  78L) 
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ILL  to  set  aside  a  fraudulent  conyeyanoe.    The  opinion  states 
the  facts. 


W.  P.  Webbf  Wm.  O.  Jonssy  and  Morgan  A  JMyy  for  appellants, 
W.  Coleman  and  R.  H.  Smithy  contra. 

Stokb^  J.  The  original  bill  in  this  cause,  filed  February  14, 
1868,  made  three  defendants  :  Samuel  L.  Creswell,  James  Crawford 
and  William  P.  Webb.  Summons  was  served  on  them  severally, 
on  the  15  th  and  17th  of  the  same  month.  It  was  filed  as  a  creditors^ 
bill,  by  creditors  at  large,  under  section  3886  of  the  Code  of  1876, 
and  seeks  to  set  aside  as  fraudulent  an  absolute  deed  of  a  large 
amount  of  property,  made  by  Creswell  to  Crawford,  October  4, 
1866.  It  also  prayed  that  in  the  event  said  deed  should  not  be 
declared  fraudulent,  it,  and  a  mortgage  deed  executed  by  Creswell 
to  Crawford  and  Webb,  on  the  5th  of  October,  1866,  should  together 
be  declared  a  general  assignment,  under  section  2126  of  the  Code 
of  1876,  and  the  property  administered  for  ''  the  benefit  of  all  the 
creditors  of  the  grantor  equally.^'  The  original  bill  made  no  attack 
on  the  mortgage  deed  to  Crawford  and  Webb,  save  the  averment 
that  it  and  the  absolute  deed  to  Crawford  constituted  a  general 
assignment  under  the  Code  of  Alabama,  section  2126,  supra* 

An  amended  bill  was  filed  November  28, 1868,  in  which  it  was 
charged  that  the  mortgage  deed  to  Crawford  and  Webb,  of  Octobei' 
5,  1866,  was  made  with  intent  to  delay,  hinder  and  defraud  thcT 
creditors  of  Creswell.  Sworn  answers  were  required  from  defend- 
ants, to  both  the  original  and  amended  bills.  It  does  not  appeal' 
whether  summons  on  the  amended  bill  was  issued  or  served  ;  but 
sworn  answers,  as  required,  to  both  the  original  and  first  amended 
bills,  were  filed  by  each  of  the  defendants,  in  June,  1869.  The 
first  amended  bill  also  charged,  that  twenty-five  hundred  dollars 
in  money,  proceeds  of  a  house  and  lot  sold  by  Creswell  to  Mrs. 
Jolly,  about  the  time  of  the  execution  of  the  deed  and  mortgage 
to  Crawford  and  Webb,  were  placed  in  the  hands  of  Crawford  and 
Webb,  or  one  of  them,  as  additional  security  to  them  against  the 
fiability  the  mortgage  was  designed  to  protect  them  against ;  and 
it  charged  that  this  also  was  fraudulent,  and  sought  to  condemn 
it  in  their  hands,  for  the  payment  of  Creswell's  debts.  A  second 
amended  bill  was  subsequently  filed,  but  it  need  not  be  noticed 

here* 

Vol.  XXVm  —  89 
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The  absolute  deed  to  Crawford  was  made  in  payment  of  a  debt 
alleged  to  be  due  from  Creswell  to  Crawford,  of  a  sum  of  money 
which  exceeded,  by  several  thousand  dollars,  the  value  of  the  entire 
property  conveyed.  A  valuation  was  placed  upon  the  property,  and 
this  debt  was  cancelled  and  surrendered  in  payment  for  it. 

The  alleged  consideration  of  the  mortgage  was  as  follows  :  Ores- 
well  was  executor  of  his  father's  will,  and  administrator  of  his 
mother's  estate.  The  aggregate  sum  of  the  two  bonds  was  large, 
and  Crawford  and  Webb  were  his  sureties.  Neither  estate  bad 
been  settled,  and  it  was  not  known  how  the  accounts  would  stand 
on  settlement.  The  mortgage  ^nd  security  were  given  at  the 
earnest  entreaty  and  demand  of  Webb  to  be  made  safe.  The  twenty- 
five  hundred  dollars  from  Mrs.  Jolly,  pledged  on  same  account,  was 
placed  in  the  hands  of  Crawford;  for  safe  custody. 

In  February,  1868,  a  settlement  was  had  of  the  two  estates  of 
which  Creswell  was  the  personal  representative.  It  appears  that, 
before  the  war,  the  funds  of  the  two  estates  were  placed  in  the 
hands  of  Crawford,  with  the  consent  of  the  beneficiaries,  as  he 
alleges,  that  he  might  realize  interest  thereon  ;  that  he  did  put  the 
money  to  interest,  and  continued  to  collect  and  reinvest  it,  until, 
during  the  war,  it  became  converted  into  Confederate  securities, 
and  was  lost.  Crawford  denied  his  liability  to  account  for  it ;  but, 
in  February,  1868,  he  consented  to  account  for  it,  on  a  basis  that 
relieved  him  from  some  interest ;  his  offer  was  accepted^  the  settle- 
ment made,  and  the  money  paid ;  and  no  liability  was,  in  fact, 
fixed  on  Creswell,  Crawford,  or  Webb,  in  virtue  of  said  adminis- 
tration bonds.  The  mortgage  and  said  pledge  of  twenty-five 
hundred  dollars  from  Mrs.  Jolly  were  thus  left  without  any  valnabk 
consideration  to  support  them. 

The  answers  of  Crawford  and  Creswell  state,  that  the  alleged 
debt  from  the  latter  to  the  former  was  bona  fide,  and  subsisting; 
that  the  sale  was  absolute,  and  free  from  any  trust,  or  intent  to 
delay,  hinder,  or  defraud  creditors ;  and  it  may  be  stated  in 
general,  that  the  answers  deny  or  explain  every  averment,  tending 
to  give  equity  to  the  bill,  on  the  ground  of  alleged  fraud,  except 
these  two  circumstances :  the  relationship  between  Oieswell  and 
Crawford,  being  brothers-in-law,  and  the  known  inability  of  Cres- 
well to  pay  all  his  debts.  These  averments  they  admit  The  bill 
charges  that  Creswell,  after  the  alleged  sale,  oontinaed  to  possess 
and  occupy  the  property ;  the  answers  state  that  this  was  under  an 
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annual  contract  of  lease^  at  a  fair,  stipulated  rent,  which  was  also 
bona  fide. 

The  answer  of  Webb  sets  up  that  at  the  time  he  took  the  mort- 
gage he  did  not  know  how  Oreswell  stood  in  his  accounts  as  ex- 
ecutor and  administrator — thought  he  was  liable  for  a  considerable 
balance — and  denies  all  intent  to  delay,  hinder,  or  defraud  Cres- 
well's  creditors  ;  admits  that  he  knew  Creswell  was  insolvent  when 
he  made  the  mortgage,  and  that  many  suits  were  pending  against 
him,  which  would  probably  soon  go  into  judgment ;  says  that 
Creswell's  settlements  have  shown  that  there  is  no  liability  on  ac- 
count of  said  bonds  ;  and  he  disclaims  all  interest  in,  and  claim  to 
said  mortgaged  property ;  says  he  has  neyer  had  any  of  it  in  hit 
possession. 

This  cause  was  first  submitted  to  the  chancellor,  on  bill,  answers 
and  exhibits,  and  an  agreement  of  counsel,  which  exerts  no  influ- 
ence on  the  bona  fides  of  the  absolute  deed  to  Crawford.  The 
chancellor  decreed  both  the  deed  and  mortgage  to  be  fraudulent. 
The  case  was  brought  by  appeal  to  this  court,  and  is  reported  as 
(hrawford  v.  Eirksey,  50  Ala.  590.  In  this  court  it  was  held  that 
the  absolute  deed  to  Orawford  was  free  from  fraud,  and  a  valid 
oonveyance.  This  court  said,  **  The  case,  then,  stands  upon  these 
isolated  admissions  of  insolvency,  relationship,  and  the  pendency 
of  suits.  It  has  been  shown  that  those  circumstances  alone  would 
not  be  sufficient,  without  more,  to  vitiate  the  deed.  The  retention 
of  the  possession,  after  the  sale^  it  explained  in  the  answers,  and 
shown  to  be  the  possession  of  a  bailee  and  lesne.  Such  possession, 
when  so  explained,  is  not  inconsistent  with  good  faith.  The  other 
circumstances  relied  upoii  to  establish  fraud,  such  as  unusual  par- 
ticularity, and  the  delay  to  record  the  deed  until  after  the  court 
was  in  session,  though  calculated  to  excite  suspicion,  are  of  very 
little  force." 

In  reference  to  the  mortgage  to  Crawford  and  Webb,  this  court 
said,  '^  From  Webb's  answer  it  appears  that  the  liabilities  men- 
tioned in  this  conveyance  were  merely  nominal,  and  that  upon  a 
final  settlement  of  the  estates  therein  named,  the  said  Creswell 
was  discharged  from  liability  for  further  accounting.  This  dis- 
charged the  sureties  of  his  bonds.  This  seems  to  have  been  the 
condition  of  these  estates  when  this  deed  was  executed.  There 
was,  then,  really  no  sufficient  consideration  to  support  it  Such  a 
sonveyance  must  not  only  be  made  in  good  faith,  but  upon  a  con- 
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sideration  deemed  Taluable  in  law.  The  decree  of  the  oourt  bdow, 
setting  aside  this  deed>  was  free  from  error*  •  ♦  ♦  The  decree 
of  the  court  below  is  reTersed,  and  the  cause  is  remanded,  for  fur- 
ther proceedings  in  the  court  below  in  conformity  with  the  law  as 
indicated  in  this  opinion."  This  court  ruled,  also,  that  the  deed 
and  mortgage  did  not,  together,  constitute  a  general  assignment 

In  stating  that  **  this  seems  to  have  been  the  condition  of  these 
estates  when  this  deed  was  executed,*'  our  predecessors  were  led  in- 
to a  slight  error,  by  a  want  of  fulness  in  tiie  answers.  As  we  un- 
derstand the  record — shown  more  fully,  however,  by  the  testimony, 
which  was  not  before  the  chancellor,  or  this  court,  on  the  fint 
hearing — there  was,  at  the  time  of  the  making  of  the  mortgage,  a 
considerable  balance  against  Creswell,  which  Crawford  liquidated 
in  February,  1868,  by  making  good  the  fund  which  he  said  had 
perished  in  his  hands  during  the  war.  This,  however,  is  a  matter 
of  small  moment,  as  it  only  tends  to  confirm — ^what  our  predeces- 
sors in  fact  decided — not  that  the  mortgage  was  made  with  intent 
to  delay,  hinder,  and  defraud  creditors,  but  that  it  was,  and  is, 
constructively  fraudulent,  in  this,  that  it  was  made  on  no  actual 
valuable  consideration,  by  one  who  was  indebted  at  the  time.  In 
making  this  statement  we  are  simply  fortifying  the  ground  on 
which  our  predecessors  based  their  opinion,  without  intending,  as 
this  time,  to  speak  of  what  are  alleged  to  be  badges  of  firaud  at> 
tending  the  execution  of  the  mortgage. 

[Omitting  a  minor  matter.] 

We  propose,  in  the  next  place,  to  consider  that  feature  of  thia 
case  which  charges  that  the  absolute  deed  from  Oreswell  to  Craw- 
ford was  made  with  intent  to  delay,  hinder  and  defraud  the  cred- 
itors of  Oreswell.  The  pleadings  are  exceedingly  well  drawn. 
After  charging  the  relationship  of  the  parties,  the  insolvency  of 
Oreswell,  that  many  suits  were  pending  against  him,  and  court  about 
to  sit  at  which  judgments  would  be  rendered  against  him,  and  de- 
nying that  there  was  any  valuable  consideration  for  the  deed,  the 
bill  proceeds  as  follows :  ^*  If  the  consideration  redted  in  aaad 
deed  was  really  paid,  or  if  the  said  Oreswell  was  really  indebted  to 
said  Orawf  ord,  to  the  amount  recited  as  the  consideration,  said  deed 
was  made  upon  a  secret  trust,  agreed  upon  between  them,  that  said 
Oreswell  should  redeem  or  repurchase  the  pmpertj  conveyed,  on 
some  terms  or  other,  or  should  remain  in  ponsooBion  and  use  of  said 
property  on  some  terms  or  other,  for  his  own  benefit ;  or  upcHi 
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some  other  aeorefc  tmst,  known  to  them,  bnt  unknown  to  your  ora- 
tors.*' 

Fraud  yitiates  all  transactions,  eyen  the  most  solemn.  The  fraud 
which  will  avoid  sales  and  oonveyances,  as  being  made  to  the  pre- 
judice of  creditors,  is  either  constructive  or  actuaL  Constructiye 
fraud  is  when  one,  who  is  indebted,  disposes  of  his  property  to 
another  by  gift,  or  on  consideration  not  deemed  valuable  in  law. 
Under  our  decisions,  such  disposition  is  constructively  fraudulent, 
as  against  the  existing  debts  of  the  grantor,  no  matter  how  inno* 
cent  or  meritorious  the  motive  with  which  it  is  made,  or  how  in- 
considerable a  part  of  the  grantor's  property  is  thus  disposed  of. 
Debtors  must  be  just  before  they  are  generous,  has  been  the  life- 
time language  of  this  court  2  Brick.  Dig.  14,  §  10 ;  id.  16,  §  45 ; 
id.  17,  §§  57,  58,  59 ;  id.  21,  §  100  et  seq.;  Spencer  v.  Godwin, 
30  Ala.  355  ;  MiUer  v.  Thompson,  3  Port  196.  But,  when  property 
is  purchased  from  the  debtor,  and  a  valuable  consideration  paid  for 
it,  a  different  rule  prevails.  The  question  of  intent  then  becomes 
a  material  inquiry.  If  there  be  no  fraudulent  design,  or  secret 
trust,  such  sales  are  upheld.  But  if  there  be  a  secret  trust,  or  the 
sale  or  conveyance  be  made  with  intent  to  delay,  hinder  or  defraud 
creditors,  either  of  these  will  set  the  conveyance  aside,  if  assailed 
by  a  creditor,  notwithstanding  there  may  be  a  full  consideration 
paid  for  the  property.  This  is  what  the  law  calls  actual  fraud. 
Code  of  Alabama,  1876,  g§  2120,  2124,  2125;  Oummings  y.  Me- 
OuUouffh,  5  Ala.  324 ;  Carter  v.  Ccutthberrtfy  id.  277  ;  Patiereon  ▼• 
OampbeUy  9  id.  983 ;  Elliot  v.  Homy  10  id.  348 ;  McOuire  v.  Miller, 
15  id.  394 ;  Wiley,  Banks  S  Co.  v.  Knight,  27  id.  336  ;  Reynolds  v. 
Welch,  47  id.  200 ;  1  Brick.  Dig.  132,  §  123. 

Another  distinction  has  grown  up ;  namely,  between  sales  and 
conveyances  made  in  payment  of  an  antecedent  debt,  and  those 
made  on  a  new  consideration,  paid  or  promised.  Each  of  these 
classes  of  conveyances  has  privileges  and  rights,  not  enjoyed  by  the 
other.  First,  as  to  sales  upon  a  new  consideration,  and  not  in 
payment  or  security  of  an  antecedent  debt  If  the  seller  be  insolv- 
ent^ or  in  failing  circumstances,  and  the  purchaser  knows,  or  is  in 
possession  of  information  reasonably  calculated  to  stimulate  inquiry, 
and  which,  if  followed  up,  would  lead  to  the  discovery  that  the 
purpose  of  the  seller  is  to  put  his  property  beyond  reach,  or  other- 
wise to  delay,  hinder  or  defraud  his  creditors;  then  a  purchase 
under  these  cironmstanoes,  though  full  oontideration  is  paid,  is 
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invalid  as  against  creditors.  Bat  if  the  purchase  be  made  without 
such  knowledge,  and  without  such  information  as  reasonably  to  put 
him  on  inquiry,  he  acquires  a  good  title,  no  matter  how  fraudulent 
the  intent  to  the  seller.  There  is  this  qualification,  howeyer.  If 
the  purchaser,  before  full  payment,  is  chargeable  with  knowledge 
of  the  fraudulent  intent  of  the  seller,  he  is  not  permitted  to  make 
further  payments  to  the  seller,  but  must  withhold  the  same  for  the 
paramount  claims  of  his  creditors.  Hall  v.  Heydon,  41  Ala.  242;  2 
Brick.  Dig.  18,  §§  70,  71;  Tatum  ▼.  ffunier,  14  Ala.  557;  Oummingi 
T.  McCullough,  5  id.  324;  Gfreeny.  Tanner,  8  Mete.  (Mass.)  411. 

Second,  When  the  sale  is  in  payment  of  an  antecedent  debt 
Our  statutes  have  not  gone  the  length  of  declaring  that  an  insoWent 
debtor,  or  one  in  failing  circumstances,  shall  not  giye  a  preference 
in  the  payment  of  his  debts.  If  there  be  no  secret  trust,  or  benefit 
or  reservation,  reserved  to  the  grantor,  an  actual  sale  made  by  such 
debtor,  at  a  fair  and  reasonable  price,  will  be  upheld,  although  it 
be  known  to  both  contracting  parties  that  such  sale  will  leave  the 
debtor  unable  to  pay  his  other  debts.  This  is  one  of  the  inevitable 
consequences  of  allowing  a  failing  debtor  to  give  preferences.  The 
fraud  which  vitiates  a  sale  by  an  insolvent  debtor  to  a  preferred  ored* 
itor  is  unlike  that  of  a  sale  for  a  new  consideration  paid.  It  is  an 
attack  upon  the  sale  itself,  as  an  actual  transfer  of  the  property  and 
its  title,  or  upon  the  sufficiency  or  bona  fidee  of  the  considera- 
tion. Simulation,  secret  trust  —  these  are  the  defects  which 
usually  avoid  sales  made,  as  pretended  to  be  made,  by  a  debtor  in 
failing  circumstances  to  a  preferred  creditor.  Such  was  the  taint  in 
the  contract  which  was  declared  void  in  Twyntfs  case.  We  do  not, 
however,  intend  to  deny  that  simulation  and  secret  trust  sometimei 
accompany  sales  made  ostensibly  for  a  present  new  considenttion. 
All  we  mean  to  affirm  is,  that  when  an  insolvent  debtor  goes  through 
the  form  of  a  sale  to  a  preferred  creditor,  but  really  intends  thereby 
to  defraud  his  creditors,  simulation  is  usually  resorted  to,  to  cover 
up  the  secret  trust  by  which  he  proposes  to  secure  a  benefit  to  him- 
self. If  there  be  a  real  debt,  and  real  transfer  of  the  title  and  nm 
of  property  in  its  payment,  at  a  fair  prioe,  and  in  good  faith,  pren* 
ing  importunity  on  the  part  of  the  creditor  to  procure  its  execatioii 
will  not  avoid  the  deed,  although  the  debtor  be  known  to  be  insolv- 
ent, and  the  known  effect  of  the  conveyance  is  to  leave  the  d^tor 
without  property  to  pay  his  other  debts.  To  hold  otherwise,  woaU 
be  to  dedare  that  the  yigilant  creditor,  who  stipulates  for  seoniilj 
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of  his  claim  against  a  failing  debtor,  loses  bis  claim  by  attempting 
to  save  it.  We  wish  not  to  be  misanderstood.  The  creditor  must 
not  go  beyond  the  permissible  purpose  of  securing  his  own  demand. 
If  he  go  beyond  this,  and  secure  a  benefit  to  the  debtor,  he  will 
thereby  violate  both  the  letter  and  spirit  of  the  statute,  and  his 
oonyeyance  will  be  set  aside  for  the  fraud.  Oode  of  Alabama,  §§ 
2120,21^;  Robinson  y.  Rapelye^%  Stew.  86;  Stover  v.  Harrington, 
7  Ala  142;  Montgomery  v.  Kirksey^  26  id.  172;  Johnson  7.  Thweatti 
18  id.  741;  King  v.  Kenan^  38  id.  63. 

In  Holbird  v.  Andersony  5  T.  B.  235,  the  case  was  this:  **  In 
Easter  term,  1791,  Shepherd  obtained  a  judgment  against  Oharter^ 
who  brought  a  writ  of  error,  and  delay^  execution  until  Eastei 
term,  1792,  when  the  judgment  was  affirmed  In  the  Exchequet 
Ohamber.  On  the  7th  May,  the  costs  in  that  suit  were  taxed;  and 
on  the  same  day  Charter  wrote  a  letter  to  Shepherd,  requesting 
further  time,  which  was  refused.  On  the  8th  May,  Charter,  know* 
ing  Shepherd's  intention  to  take  out  execution,  which  he  was  en* 
titled  to  sue  out  that  day,  went  to  the  plaintifF,  Holbird,  who  was  ^ 
creditor  of  his,  informed  him  of  his  situation,  and  executed  a  war» 
rant  of  attorney  to  confess  judgment,  on  which  judgment  was  im^ 
mediately  entered  up,  and  execution  sued  out,  and  delivered  to  the 
sheriff  two  hours  before  Shepherd's  execution  reached  the  sheriff's 
office."  The  question  was,  whether  Shepherd's  or  Holbird's  execu- 
tion had  the  prior  claim;  and  it  arose  on  a  suit  by  Holbird  against 
the  sheriff.  It  was  contended  for  Shepherd,  that  this  was  an  undue 
preference  given  by  Charter  to  Holbird,  for  the  purpose  of  defeat* 
ing  Shepherd's  execution,  and  that  the  warrant  of  attorney  given 
to  Holbird  was  fraudulent  and  void  by  the  statute  13  Bliz.,  ch.  5. 
It  is  known  that  the  statute  13  Eliz.,  on  the  question  we  are  con-* 
sidering,  is  in  substance  the  same  as  our  statute  against  fraudulent 
conveyances.  Twywfs  case  arose  under  that  statute,  and  waa 
decided  soon  after  its  enactment. 

The  case  went  before  the  court  of  Song's  Bench,  and  the  leading 
opinion  was  delivered  by  Lord  Ebnyok.  He  said  :  ''  There  wasl 
no  fraud  in  this  case.  The  plaintiff  was  preferred  by  his  debtor,: 
Charter,  not  with  a  view  of  any  benefit  to  the  latter,  but  merely  Uk 
secure  the  payment  of  a  just  debt  to  the  former,  in  which  I  see  no 
illegality  or  injustice.  The  words  of  the  statute,  13  Eliz.,  do 
not  apply  to  this  case ;  for  this  warrant  of  attorney  was  given  on 
good  {vaJuaNe  f)  consideration  ;  and  the  other  words  in  the  act. 


712  ALABAMA, 


Crawford  ▼.  Kirks^. 


'banajide/  only  apply  to  those  cases  where  possession  is  not  deliv- 
dred,  or  where  it  is  merely  colorable. ''  Ashhubst  and  Bullbb,  JJ., 
concurred. 

:  In  Barrill  on  Assignments,  3d  ed.,  §  13,  it  is  said :  ^'The  right 
to  prefer  one  creditor  over  another  in  these  conveyanoes,  by  priority 
of  payment,  which  amounted  in  many  cases  to  the  absolute  exclu- 
sion of  non-preferred  creditors,  was  uniyersally  recognized.''  He 
was  speaking  of  assignments  of  property  in  trust 

The  case  of  Cavanhovan  t.  Hari,  21  Penn.  St  495,  presented  the 
identical  question  we  are  considering,  and  draws,  in  bold  lines,  the 
distinction  we  haye  attempted  to  draw.  The  court  below  had 
eharged  the  jury,  *^  that  though  the  debt  was  believed  by  the  jury 
to  be  honestly  due,  and  a  fair  price  for  the  land  ;  yet  the  defend- 
ant's deed  was  void,  if  he  was  not  moved  to  the  purchase  by  hon- 
est and  upright  motives — that  if  John  knew  of  William's  indebt- 
edness to  other  persons,  and  took  the  property  to  place  it  beyond 
their  reach — to  hinder,  delay  and  defraud  them — ^it  would  taint  the 
purchase  with  fraud ;  and  this,  whether  the  claim  for  which  be 
took  it  was  true  or  false."  In  this  case  the  sale  was  made  to  a 
brother.  The  case  was  carried  to  the  Supreme  Court,  and  the  opin- 
ion there  delivered  by  the  distinguished  Chief  Justice  Black  in  hit 
terse  and  emphatic  style.    His  language  is  as  follows  : 

^^  If  a  debtor,  with  the  purpose  to  cheat  his  creditors,  converts 
his  land  into  money,  because  money  is  more  easily  shuffled  out  of 
sight  than  land,  he,  of  course,  commits  a  gross  fraud.  If  his 
object  in  making  the  sale  is  known  to  the  purchaser,  and  he,  nev- 
ertheless, aids  and  assists  in  executing  it,  his  title  is  worthless  as 
against  creditors,  though  he  may  have  paid  a  full  price.  But  the 
rule  is  different,  when  property  is  taken  for  a  debt.  One  creditor 
of  a  failing  debtor  is  not  bound  to  take  care  of  another.  It  can- 
not be  said  that  one  is  defrauded  by  the  payment  of  another.  In 
such  cases,  if  the  assets  are  not  large  enough  to  pay  all,  somebody 
must  suffer.  It  is  a  race  in  which  it  is  impossible  for  every  one  to 
be  foremost.  He  who  has  the  advantage,  whether  he  gets  it  by 
the  preference  of  the  debtor  or  by  his  own  superior  vigilance,  or  by 
both  causes  combined,  is  entitled  to  what  he  wins,  provided  he 
takes  no  more  than  his  honest  due.  To  pay  a  creditor  his  just 
debt  in  land  at  a  fair  valuation,  is  no  more  a  fraud  upon  other 
creditors,  than  to  pay  him  in  bank  notes  or  silver  dollars.  Neither 
is  it  any  worse,  or  more  fraudulent,  for  a  creditor  to  secure  himself 
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by  taking  a  couyeyancey  than  it  would  be  to  enter  up  a  judgment 
He  gets  no  greater  advantage  by  the  former  means  than  by  the 
latter.  The  notion  of  the  defendants  in  error  seems  to  be,  that  the 
creditor  of  an  insolvent  man  cannot  avoid  the  imputation  of  fraud, 
in  any  way  except  by  cheating  himself.  But  they  themselves  did 
not  act  upon  that  principle.  They  struggled  to  get  a  lien  upon  the 
very  property  in  dispute^  and  if  they  had  succeeded,  would  have  done 
to  tiie  plaintiff  the  same  injury  (if  it  be  an  injury)  which  he  did  to 
them  by  taking  the  conveyance.  *  *  *  A  creditor  is  not  acting 
wrongly,  when  he  receives  payment,  or  takes  security  for  his  debt, 
though  be  knows  that  other  persons,  who  have  the  same  rights  with 
bimself,  may  be  less  vigilant,  or  less  fortunate.  The  act  being 
right,  no  secret  feeling  can  change  its  character.'^  EsfwiekY.  OaiJr 
laud,  5  T.  B.  420. 

In  the  case  of  Pearson  v.  Roekhitt,  4  B.  Monr.  296,  the  court 
said  :  ^'  The  right  of  a  debtor  to  prefer  some  of  his  creditors,  even 
by  subjecting  his  whole  property  to  their  debts  without  providing 
at  all  for  others,  if  he  do  it  in  good  faith,  and  not  with  a  fraudu- 
lent view  unjustly  to  hinder  other  creditors,  and  if  the  property 
thus  conveyed  is  not  disproportioned  to  the  debts  preferred,  is  un- 
doubted. *  *  *  They  [the  preferred  creditors]  had  a  right  to 
take  the  stock  of  goods  at  fair  prices,  for  these  purposes  ;  and  they 
had  a  right  to  secure  themselves  to  the  full  extent  of  their  danger, 
out  of  the  assets  of  Pearson  &  Anderson,  though  there  were  actions 
pending  against  them  when  they  made  the  deed  of  trust  for  that 
purpose.  No  lien  had  been  created,  and  the  imminency  from 
the  danger  to  be  apprehended  from  the  creditors,  who  being 
about  to  obtain  judgments,  on  which  the  executions  must  be  re* 
turned  nuUa  bona,  would,  by  attachment  bills,  tie  up  the  debts  due 
to  Pearson  &  Anderson,  and  prevent,  to  an  indefinite  amount,  the 
application  of  those  which  were  most>  if  not  alone,  available  to  meet 
the  liabilities  of  their  securities,  was  itself  a  justifiable  and  press- 
ing motive  for  their  seeking,  and  for  their  principal's  desiring  such 
an  arrangement  as  would  secure  those  debts  for  which  they  were 
liable.'' 

In  U.  8.  Bank  v.  Huth^  id.  423,  the  same  doctrine  is  asserted, 
and  very  many  authorities,  English  and  American,  cited  in  sup- 
port of  it 

The  case  of  Marshall  v.  Hukihxsan^  5  B.  Monr.  298,  was  as  fol- 
lows :  Hutchison,  being  insolvent,  was  indebted  to  Tucker,  to 
Vol.  IXVni  — 90 
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MorriSy  and  to  one  Robinson,  in  same  which,  in  the  aggregate,  ex- 
ceeded the  value  of  Hutchison's  lands.  Tucker  was  surety  for  the 
debt  to  Bobinson.  Hutchison,  Tucker  and  Morris  were  brothers- 
in-law.  Mrs.  Hutchison  had  an  inchoate  right  of  dower  in  the 
lands.  Huchison  sold  these  lands  to  Tucker,  in  payment  of  these 
three  debts — something  over  $9,000 — and  to  induce  Mrs.  Hatchi^ 
son  to  UQite  in  the  conveyance  that  was  made,  he  promised  to  pay 
her  three  thousand  dollars  ;  two  thousand  dollars  for  her  dower, 
and  one  thousand  dollars  as  a  gift.  This  was  entirely  in  excess  of 
the  full  value  of  the  lands.  Tucker  assumed  the  debts  to  Morris 
and  Robinson.  Other  creditors  of  Hutchison  assailed  the  bona 
fides  of  the  deed,  by  a  bill  in  chancery,  which  charged  that  it  was 
made  with  intent  to  delay,  hinder  and  defraud  the  creditors  of 
Hutchison.  The  court  said :  ^'  It  is  true,  the  amount  stipulated 
to  be  paid  Mrs.  H.  for  her  dower,  as  well  as  the  promised  thou- 
sand dollars,  may  have  had  an  influence  upon  Hutchison  in  induc- 
ing him  to  sell  Tucker  the  land.  But  of  this  influence  we  think 
the  creditors  of  Hutchison  have  no  just  cause  of  complaint.  The 
doctrine  is  well  settled,  that  an  insolvent  debtor,  in  the  disposition 
of  his  property,  has  a  right  to  discriminate  among  his  creditors — 
to  provide  for  part,  to  the  entire  exclusion  of  the  residue.  Tucker 
was  paying  largely  more  for  the  land,  with  a  perfect  title,  than  it 
was  worth,  besides  the  amount  he  paid  for  dower.  But  independ- 
ently of  this,  Mrs.  Hutchison's  right  of  dower  was  an  incum- 
brance upon  the  title,  which  she  alone  could  remove.*'  Speaking 
of  the  charge  made,  that  Tucker  agreed  to  pay  more  than  its  value 
for  the  dower  interest,  the  court  said  :  ^'  But,  even  if  it  be  con- 
ceded that  it  did  not  exceed  the  real  value,  still,  as  a  much  larger 
amount  besides  was  paid  the  husband  than  the  land  was  worth, 
creditors  would  have  no  right  to  complain." 

The  case  of  McMenomy  v.  Murray,  3  Johns.  Oh.  435,  was  the  case 
of  a  preference  by  an  insolvent  debtor,  given  to  one  of  his  creditors. 
The  object  of  the  bill  was  to  set  aside,  as  fraudulent,  a  deed  and 
confessed  judgment  m  favor  of  the  preferred  creditor.  Ohanoel- 
lor  Kent  said :  '*  Upon  what  grounds  can  it  be  contended  that 
tliese  securities  were  fraudulent,  within  the  statute  of  frauds  ? 
They  were  not  made  for  the  purpose  of  defeating  executions,  but  to 
secure  the  defendant ;  and  M.  felt  himself  under  the  most  pressing 
obhgations  to  give  Roosevelt  a  preference.  It  is  not  now  to  be 
4emed,  as  I  frequently  had  occasion  to  say,  and  generally  with  re- 
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grot,  that  a  debtor  in  failing  cironmstances,  and  even  avowedly  in- 
solvent, may  give  such  preferenoe ;  and  the  only  qnestion  is,  was 
this  a  banajide,  or  only  a  covinous  preference  for  fraudulent  pur* 
poses  P** 

In  Borland  v.  Mayo,  8  Ala.  104,  the  Circuit  Court  charged  the 
jury,  that  '' although  the  claimant  may  not  have  intended  any 
fraud,  or  contemplated  a  dishonest  or  fraudulent  purpose,  yet,  if 
the  object,  or  tendency  of  his  purchase,  was  to  place  the  property 
beyond  the  reach  of  Walker's  creditors,  and  thus  hinder  and  delay 
them,  then  the  transaction  between  claimant  and  defendant  in  ex- 
ecution was  void  by  construction  of  law."  It  will  be  observed  that 
this  chaige  ignores  altogether  the  question  of  intent,  and  causes 
the  conveyance  to  fall,  if  the  efFect  was  to  place  the  property  be* 
yond  the  reach  of  the  grantor's  creditors.  Transfers  of  property 
change  its  ownership,  and  thereby  change  its  liability  for  debts  ; 
and  hence  it  may  be  said  that  the  object  and  tendency  of  such 
conveyances  is  to  place  the  property  beyond  the  reach  of  the  cred- 
itors of  the  grantor.  The  ruling  of  the  court,  in  giving  this  charge^ 
was  reversed.  Chief  Justice  Collier,  in  commenting  on  it,  said  : 
'^  Everyman  may  sell  his  property  in  good  faith,  if  neither  creditor 
nor  other  person  has  a  lien  which  is  opposed  to  such  right ;  and  this, 
although  the  consequence  may  be  to  defeat  creditors  in  the  collec- 
tion of  their  demands."  See,  also,  Richards  v.  Hazzard,  1  Stew.  & 
Port  139,  which  asserts  the  same  principle. 

Commenting  on  a  transaction  in  which  a  failing  debtor  had  se- 
cured one  creditor,  a  near  relation,  leaving  his  other  debts  unpaid, 
we,  in  Toung  v.  Dumas^  39  Ala.  60,  after  ascertaining  that  the  debt 
was  bona  fide  and  subsisting,  said  :  ^*  The  effect  may  have. been  to 
delay,  and  possibly  to  defeat  all  other  creditors  in  the  collection  of 
their  denumds,  [but  this]  cannot,  of  itself,  avoid  the  sale."  See, 
also,  TiXkm  r.  Brition,  4  Halst  121,  135. 

We  are  referred  by  appellee's  counsel  to  Pulliatn  v.  Nowherry, 
41  Ala.  168,  in  which  our  predecessors  ruled,  that  the  Circuit 
Court  erred  in  not  giving  a  charge  asked,  in  the  following  lan- 
guage :  ^*  If  the  defendants  in  attachment  were  indebted  to  claim- 
ant, and  the  purchase  and  sale  between  the  parties  was  intended 
by  all  of  them  to  hinder,  or  delay,  or  defraud  other  creditors,  by 
securing  the  debt  of  the  claimant  as  a  preferred  creditor,  then  the 
transaction  is  fraudulent  and  void."  The  italics  are  our  own* 
In  oommentiiig  on  this  oharge»  Chief  Justice  Walkbb  seems  to 
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have  attached  no  importance  to  the  clause  we  have  italicised.  His 
language  is:  '^The  charge  asked  should  have  been  giTen.  It  was 
certainly  neither  abstract,  nor  tending  to  mislead.  If  the  pnrdkase 
between  the  parties  was  intended  by  all  of  them  to  hinder,  or  delay, 
or  defraud  creditors,  it  surely  cannot  be  doubted  that  the  sale  was 
void  as  to  creditors.  •  *  *  The  intent  to  defraud  credit- 
ors will  yitiate  a  transfer  of  property,  although  made  upon  valuaUe 
consideration.'' 

In  his  reply  to  the  petition  for  a  rehearing,  Ohief  Justice 
Walkeb  still  makes  no  allusion  to  the  part  of  the  charge  we  have 
italicised,  and  we  are  convinced  that  his  statement  of  it,  copied 
above,  contains  all  he  deemed  important  Thus  construed,  there 
can  be  no  question  that  he  stated  the  legal  principle  correctly. 
We  should  do  his  opinion  injustice,  if  we  were  to  place  a  oonstmo- 
tion  on  the  charge  different  from  his,  and  write  him  down  ai 
afSrming  what  he  never  intended  to  affirm.  He  did  not  intend  to 
say  that  the  mere  effect  of  defeating  one  creditor,  by  preferring 
another,  would  be  a  fraud  on  the  creditor  defeated.  If  he  had 
done  so,  he  would  have  overruled  Borland  v.  Jfayo,  and  Young  t. 
Dumas,  supra.  This  he  could  not  have  intended,  for  he  quoted 
each  of  them  without  dissent,  and  drew  a  distinction  between 
those  cases  and  the  case  in  hand. 

If  the  charge  in  Pulliam  v.  Hewberry  asserts  the  proposition, 
that  a  deed  from  debtor  to  creditor,  which  secures  a  preference 
over  other  creditors,  operates, /i^r  m,  to  hinder,  delay,  or  defraud  such 
non-preferred  creditors,  and  is  therefore  void,  it  is  not  in  harmony 
with  any  of  our  other  decisions ;  and  with  such  construction,  we 
could  npt  follow  it.  Differing  from  our  predecessors,  we  think 
the  charge  asked  in  that  case  was,  at  least,  calculated  to  mislead 
the  jury,  and  that  it  should  not  have  been  given. 

It  is  contended  for  appellees,  that  the  present  deed  should  be 
declared  fraudulent,  because  Oreswell,  the  grantor,  was  permit- 
ted to  remain  in  possession  of  the  property  for  several  years  after 
the  deed  was  executed.  In  Twywfs  case,  3  Bep.  81,  the  main 
ground  on  which  Twyne  was  adjudged  guilty  was  that,  notwith- 
standing Pierce  had  executed  to  him  an  unconditional  deed  of 
bargain  and  sale,  still  Pierce  was  permitted  to  remain  in  the  pos- 
session, use,  and  enjoyment  of  the  property.  No  explanation 
appears  to  have  been  offered  of  this  continued  possession  of  Pierce 
This  led  the  Court  of  Star  Chamber,  in  which  the  trial  was  had,  ie 
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infer  that  there  was  a  secret  trust  for  the  benefit  of  Pierce,  not> 
withstanding  there  was  a  bona  fide  debt  from  Pierce  to  Twjne,  in 
payment  of  which  it  was  alleged  theconyeyance  was  made.  This  rale 
was  evidently  a  stem  one ;  bat  it  was  stem  in  favor  of  honesty  and 
the  payment  of  debts.  It  doubtless  worked  oppressively  in  some 
instances,  but  the  general  result  was  good.  It  greatly  hindered 
and  obstructed  the  making  of  fraudulent  conveyances  in  secret 
trust,  by  withholding  from  parties  the  fruits  which  would  result 
from  their  successful  execution.  It  is,  perhaps,  to  be  lamented 
that  the  rule  was  ever  departed  fronu  It  is,  however,  not  the  rule 
of  this  State.  Such  continued  possession  in  the  grantor  is,  at 
most,  only  prima  facte  evidence  of  fraud,  and  may  be  rebutted  or 
explained  by  proof ;  and  proof  of  a  bona  fide  contract  of  hiring*  or 
lease,  will,  as  a  general  rule,  repel  the  preanrnption  of  fnuid. 
Upson  V.  Baifari^  29  Ala.  188 ;  mBmrd  r.  Halt,  U  id.  209  ; 
Mayer  r.  (Mark,  40  id.  259  ;  Hbbbs  v.  Bibb,  2  Stew.  54 ;  JVoble  v. 
g»Ji#M,  16  Ala.  77  ;  Andrews  v.  Jones,  10  id.  400. 

It  is  also  objected  against  the  bona  fides  of  this  deed,  that  the 
debtor  aud  creditor  resorted  to  undue  and  unusual  particularity,  in 
consummating  their  contract ;  that  they  procured  two  of  their 
neighbors  to  appraise  the  property,  and  not  only  to  witness  the  eze* 
cution  of  the  deed,  but  to  witness  the  receipt  and  cancellation  of 
the  indebtedness  from  Oreswell  to  Crawford.  This  very  great  and 
unusual  particularity,  it  is  contended,  furnishes  badges  of  fraud. 
Gircumstanced  and  related  as  these  parties  were,  it  was  very  natural 
they  should  expect,  that  when  the  fact  of  the  conveyance  was 
made  known,  it  would  produce  a  sensation  among  the  non-preferred 
creditors,  if  not  provoke  litigation  to  set  it  aside.  That  GreswelFs 
creditors  had  become  alarmed  as  to  his  condition  and  prospective 
solvency,  is  shown  by  the  fact  that  Coleman  himself  had  requested 
of  him  that  he  should  be  made  safe  by  a  mortgage.  Had  this  re- 
quest been  acceded  to,  it  is  quite  certain  that  the  other  creditors, 
who  were  not  secured,  would  have  been  dissatisfied ;  and  instead 
of  having  him  actor,  in  attacking  as  fraudulent  the  conveyance 
made  to  another,  he  might  have  been  defendant,  endeavoring  to 
mamtain  the  bona  fides  of  a  similar  preference  given  to  himsell 
When  a  failing  debtor  pays  or  secures  one  or  more  creditors,  at  the 
expense  of  others,  it  is  human  nature  that  the  non-secured  credit- 
ors should  feel  aggrieved.  But  this  is  one  of  the  inevitable  results 
of  allowing  a  failing  debtor,  who  cannot  meet  all  his  liabilities,  to 
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prefer  whom  he  will  pay.  After  a  transaction  is  consmnmated,  iu- 
genions  counsel  can  always  point  oat  objections  to  the  manner  of 
its  doing.  If  done  quietly,  and  without  witnesses,  then  the  com- 
plaint is  that  it  was  secretly  done.  If  unusual  publicity,  or  par- 
ticularity, characterize  the  transaction,  then  this  is  urged  as  a 
badge  of  fraud.  We  submit  if  this  does  not  savor  of  the  water- 
test,  which,  in  former  years,  was  wont  to  be  applied  to  those  sus- 
pected of  witchcraft.  If  they  sank,  they  were  innocent ;  but  then 
they  incurred  great  hazard  of  losing  their  lives  by  drowning.  If 
they  swam  they  were  adjudged  witches,  and  perished  at  the  stake. 
It  was  simply  a  chance  game  as  to  the  manner  of  their  taking  off. 
In  Twyrufs  case,  supra,  it  was  said,  "  When  any  gift  shall  be  to  you 
in  satisfaction  of  a  debt,  by  one  who  is  indebted  to  others  also  :  I. 
Ijet  it  be  made  in  a  public  manner,  and  before  the  neighbors,  and 
^ot  in  private,  for  secrecy  is  a  mark  of  fraud.  2.  Let  the  goods 
and  chattels  be  appraised  by  good  people  to  the  very  valae,  and 
take  a  gift  in  particular  in  satisfaction  of  your  debt."  The  ap- 
praisement in  the  present  case  was  made  by  two  persons  living  in 
the  vicinage,  and  there  is  no  attack,  either  in  the  proof  or  in  the 
argument,  on  the  fairness  of  the  valuations,  or  the  inteUigenoe 
and  good  character  of  the  valuers. 

Much  is  said  of  secrecy,  prevarication  and  fraudulent  conduct, 
alleged  to  have  been  practiced  on  5th  October,  1866.  We  deem  it 
unnecessary  to  comment  on  this  ;  for,  if  true,  it  only  affects  the 
execution  of  the  mortgage,  which,  in  this  connection,  is  out  of 
view.  It  can  exert  no  influence  on  the  hona  fides  of  the  deed,  which 
had  been  executed  the  day  before. 

We  do  not  think  the  complainants  below  have  strengthened  their 
case  by  the  testimony  taken.  On  the  contrary,  we  think  the  en- 
tire record,  as  now  presented,  makes  a  stronger  case  in  support  of 
the  deed  of  October  4,  1866,  from  Oreswell  to  Crawford,  than 
was  made  by  the  pleadings  alone,  when  the  case  was  here  before. 
We  have  carefully  considered  the  decision  of  our  predecessors, 
made  on  the  former  hearing  of  this  cause  (50  Ala.  590)»  and,  with 
them,  affirm  the  validity  and  bona  fides  of  the  deeds  from  OreeweD 
to  Crawford.  The  chancellor  erred  in  decreeing  otherwise.  See, 
also,  Oarisr  v.  ffappel,  49  Ala.  639. 

[Omitting  a  statutory  consideration.] 

Having  ascertained  that  the  deed  to  Crawford  is  a  valid  convey* 
anoe^  and  that  the  mortgage  to  Oiawford  and  Webb  is  ecmatnict- 
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iToly  fraudulent  and  inoperative,  and  that  the  two  instruments  do 
not  together  constitute  a  general  assignment,  the  remaiEing  ques- 
tions are,  whether  there  is  any  and  what  liability,  on  Crawford, 
growing  out  of  the  mortgage,  which  we  have  declared  fraudulent 
We  confine  ourselves  to  liabilities  resting  on  him,  because  Webb 
never  was  in  possession  of  any  of  the  mortgaged  property,  or  its 
'  proceeds. 

As  we  said  in  the  opening  of  this  opinion,  the  original  bill,  filed 
February  14,  1868,  does  not  charge  that  the  mortgage  was  fraud- 
ulent, and  does  not  assail  it  for  any  alleged  bad  faith  in  its  execu- 
tion. The  only  complaint  made  of  it  is,  that  it  and  the  deed  to 
Crawford,  taken  together,  constitute  a  general  assignment ;  and 
the  only  prayer  for  relief,  based  upon  it,  is,  that  the  two  convey- 
ances be  administered  together  as  a  general  assignment.  The  orig- 
inal bill  makes  no  allusion  to  the  sale  of  the  house  and  lot  to 
Mrs.  Jolly,  or  to  the  proceeds  thereof.  The  mortgage  conveys  only 
the  tract,  of  land,  containing  about  42  acres,  known  as  the  Gordon 
land,  and  the  then  growing  or  ungathered  cotton  crop  of  said 
Greswell.  No  mention  is  made  in  the  mortgage  of  the  house  and 
lot  sold  to  Mrs.  Jolly,  or  of  the  proceeds  thereof.  The  amended 
bill,  filed  November  28,  1868,  contains  the  first  charge  that  the 
mortgage  is  fraudulent  It  also  brings  to  view  the  fitaid  sale  to 
Mrs.  Jolly,  and  charges  that  it,  too,  was  fraudulent ;  and  avers  that 
the  money  received  from  her  was  paid  to  Crawford  and  Webb. 
Said  amended  bill  seeks  to  hold  the  mortgagees  accountable  in  this 
suit,  for  the  moneys  so  received  for  the  cotton,  and  for  the  lot  sold 
to  Mrs.  Jolly ;  and  also  seeks  to  condemn  the  Gordon  lands  of  42 
acres,  conveyed  by  the  mortgage,  on  the  same  ground  of  fraud  in 
its  execution. 

Long  before  the  filing  of  the  amended  bill,  to  wit,  in  March, 
1868,  Crawford,  having  ascertained  that  no  liability  rested  on  him 
and  Webb  by  virtue  of  the  administration  bonds,  paid  over  to 
Oreswell  the  proceeds  of  the  cotton,  and  of  the  lot  sold  to  Mrs. 
Jolly.  The  Gordon  land  of  42  acres  then  remained  unsold  ;  but 
in  1869,  after  Crawford  and  Webb  has  answered  the  original  and 
first  amended  bills,  the  Gordon  land  was  sold  by  the  sheriff,  and 
purchased  and  paid  for  by  Crawford.  The  judgment  under  which 
this  land  was  sold  had  no  execution  lien  which  antedated  the  filing 
of,  and  answers  to  the  first  amended  bill.  See  Dane  v.  MeAriAur, 
•t  the  proaent  term. 
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If  the  deed  and  mortgage  in  the  present  case  had  been  declared 
a  general  assignmenty  there  is  no  question  that  all  the  property 
conveyed  by  each  woiQd  have  been  held  to  be  in  gremxo  lagis,  m>m 
the  .time  of  the  service  of  summons  under  the  original  bill  —  Feb- 
ruary 17, 1868.  Crawford  would  then  have  been  held  accountable 
for  any  portion  of  it  which  he  afterward  permitted  to  pass  from 
his  hands.  Against  such  claim  and  such  result,  he  would  be  ad-* 
judged  to  have  parted  with  the  fund  in  his  own  wrong.  The  law 
would  not  tolerate  such  trifling  with  its  process.  But  the  two  con- 
veyances are  not  a  general  assignment,  and  hence  this  rule  does  not 
apply. 

The  only  claim  which  complainants  can  assert  to  the  property 
described  in  the  mortgage,  and  to  the  money  received  from  Mrs. 
Jolly,  is  under  their  flrst  amended  bill.  This  contains  the  first 
notice  to  defendants  —  the  first  averment,  on  which  complainants 
can  base  a  claim  '^  to  subject  to  the  payment  of  their  debts  prop- 
erty which  has  been  fraudulently  transferred,  or  attempted  to  be 
fraudulently  conveyed  by  their  debtor.  "  Code  of  Ala.,  §  3886. 
The  filing  of  such  bill,  and  notice  of  it,  actual  or  constructive, 
fastened  a  lien  on  all  property  then  held  by  defendants  under 
fraudulent  or  voluntary  conveyance  or  pledge,  which  the  bill 
sought  to  condemn.  This  lien  would  prevail  over  all  other  liens  or 
titles,  afterward  accruing.  But  such  Hen  can  have  no  relation 
back.  See  Dargan  v.  Waring^  11  Ala.  988  ;  Eaton  v.  PaUerson,  S 
Stew,  ft  Port  9  ;  Burdine  v.  MaUrie,  8  id.  417 ;  HoU  v.  Bancroft^ 
80  Ala.  193. 

Under  these  rules,  the  complainants  cannot  hold  Crawford  re^* 
sponsible  for  the  proceeds  of  the  cotton  conveyed  in  the  mortgage^ 
nor  for  the  moneys  received  from  Mrs.  Jolly.  The  42  acres,  known 
as  the  Ctordon  land,  and  reasonable  rent  therefor  since  it  passed 
under  the  control  of  Crawford,  the  complainants  are  entitled  to. 

The  decree  of  the  chancery  court  is  reversed,  and  this  courts 
proceeding  to  render  the  decree  which  that  court  should  have  ren* 
deied,  doth  order  and  decree,  that  the  said  land,  known  as  the 
Ck>rdon  land,  is  subject  and  liable  to  the  claim  of  complainants ; 
and  the  register  of  said  court,  after  giving  the  notice  required  in 
sheriff's  sales  of  lands,  will  sell  the  same  before  the  door  of  the 
court-house  in  Greene  county,  on  the  flrst  Monday  of  a  month,  to 
the  highest  bidder  for  cash,  make  proper  oonveyanoe  to  the  pur> 
chaser,  and  put  him  in  possession.    Of  the  proceeds  ba  will  pay 
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the  costs  hereinafter  adjudged  against  the  complainants ;  and  any 
balance  he  will  report  to  the  chancery  court,  for  directions  as  to  its 
application.  He  will  report  his  sale  to  the  chancery  court  for  con- 
firmation. And  all  title  held  or  claimed  in  and  to  said  lands,  by 
any  of  the  defendants  to  this  suit^  is  divested  out  of  them,  and 
vested  in  such  purchaser,  when  the  sale  shall  have  been  confirmed. 
It  is  referred  to  the  register  to  take  proof,  and  report  to  the  chan- 
cery court  a  proper  rent  of  said  Gordon  land,  for  each  year  since* 
the  same  passed  under  the  control  of  said  Crawford,  charging  in-, 
terest  upon  each  annual  renting  until  the  coming  in  of  the  report,* 
but  allowing  him  credit  for  all  taxes  paid  ;  and  to  this  end  he  is' 
allowed  to  use  the  proofs  on  file,  to  re-examine  witnesses  heretofore 
examined,  and  to  hear  any  legal  testimony  that  may  be  offered.' 
Let  the  costs  of  this  appeal  in  this  courts  and  in  the  court  below, 
be  paid  by  the  appellee;  the  costs  in  the  chancery  court  to  be  taxed 
by  the  register,  exclusive  of  costs  of  appeal,  to  be  paid,  four-fifths 
by  the  complainants^  and  one-fifth  by  James  Crawford ;  the  costs^ 
<rf  executing  the  reference  hereinabove  ordered  to  be  paid  by. 
James  Crawford ;  and  the  bDl  in  this  cause,  so  far  as  it  seeks  relief' 
other  than  that  hereinabove  granted,  is  hereby  dismissed.  All 
other  questions  are  reserved  for  decision  by  the  chancellor. 


Nota  BT  THS  Rayomaui.— The  ■abj«ot  of  fFMidulant  oonveyanoM  was  very  learn- 
adly  oonaiderad  In  LanHfiOim  t.  Hordan,  88  Me.  208.  It  waa  there  held  that  a  Tolimtaij 
ooDTeyanoe  from  father  to  son,  made  by  the  grantor  with  an  Intent  to  defraud  hit 
•abaequent  oredltora,  Is  void  as  to  suoh  creditors,  without  either  allegation  or  proof 
that  the  grantee  participated  In  that  Intent  when  he  reoelTed  or  accepted  the  deed. 
In  such  case  the  Intent  of  the  grantor  alone  determines  the  validity  of  the  oonTesranoe.* 
The  court  say:  '*The  exart  question  prsaented  Is  this:  Is  a  yoluntary  conveyance 
from  father  to  son,  made  by  the  grantor  with  an  Intent  to  deftraud  subsequent  cred-^ 
Itors,  void  ss  to  such  creditors,  when  there  is  no  proof  that  the  grantee  participated 
Id  that  Intent  when  he  received  or  accepted  the  deed  ?  The  statute  of  Kllzabeth,  c.  S, 
•nawars  the  question  In  the  afflnnatlve.  It  pronouncea  ev^*Ty  conveyance,  made  to' 
hinder,  delay  or  defraud  creditors,  utterly  void  as  against  such  creditors,  unless  the 
•state  shall  be  *  upon  good  consideration,  and  bona  JUl6^  lawfully  conveyed  to  such' 
parson,*  not  having  at  the  Ume  *  any  manner  of  notice  *  of  such  fraud.  Can  It  be  salA 
that  this  estate  was  bonajlde,  *  lawfully '  conveyed,  or  that  a  grantee  who  pays  no  con- 
iideratlon  for  land  fraudulently  conveyed  to  him  has  *  no  manner  of  notice '  of  the 
fraud  f  But  this  Is  not  all  of  the  statute.  It  threatena  a  penalty  against  a  party  t6 
aaoh  a  oonvayance  who,  being  privy  and  knowing  thereto,  *  shall  wittingly  and  wlU- 
tngly  put  In  use,  avow,  maintain,  justify  and  defend  the  same  *  as  true  and  bona  JIds 
and  apOQ  good  conalderatlon .  *  When  a  grantee  In  such  a  deed  becomes  Informed  of 
the  grantof^a  Intent,  does  he  not  assist  In  executing  that  intent  by  an  endeavor  to 
uphold  and  maintain  the  deed?  Is  he  not,  In  the  eye  of  the  law,  presumed  to  be  a 
participator  In  the  f^wid  ?  Should  not  an  honest  grantee  repudiate  the  deed  ?  The 
giaoleai  by  the  fraudulant  aol  of  hla  grantor,  beoomes  the  trustee  or  deponitary  of 
property  which  belongs  to  the  grantor's  creditors.  By  attempting  to  withhold  it  from 
the  trredttors,  does  not  the  grantee  himself  commit  a  ftauidt  If  Innocent  In  the 
beginning,  doea  he  not  become  guUty  In  the  and?  Tha  govaralBfr  and  aoUiig  IntaoS 
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WAS  the  grmntor's.  Does  not  the  grantee  endeayor  to  ayall  himself  of  It  and  adopt  It 
when  he  holds  on  to  the  deed  ?  No  other  oonoluslon  can  be  reached.  Of  oourse.  It 
will  not  at  this  day  be  questioned  that  any  conveyance  may  be  avoided  by  subseqnent 
as  well  as  by  prior  creditors,  if  fraud  was  by  such  conveyance  meditated  against  sub- 
sequent creditors.    Wyman  v.  Brown,  fiO  Me.  189;  BtMey  ▼.  BaOeyt  €1  id.  881. 

^  Any  other  view  of  this  question  than  the  one  taken  by  us  would  permit  and 
encoursge  most  Iniquitous  frauds  upon  the  part  of  badly  disposed  debtors.  A  man 
might  convey  all  his  property  to  his  wife  or  minor  children  upon  the  eve  of  an  ex- 
pected bankruptcy,  and«  on  account  of  his  undoubted  credit  and  apparent  possession 
of  means  and  property,  be  enabled  to  create  a  very  great  amount  of  subsequent 
Indebtedness.  How  could  a  creditor  show  that  the  wife,  and  a  fortiori  that  the  young 
minor  children  knew  of  the  grantor's  fraud,  unless  the  knowledge  can  be  Imputed  to 
them  under  such  circumstances  as  a  necessary  implication  of  law?  It  would  be 
unnatural  for  a  debtor's  wife  and  children  to  believe  him  to  be  a  dishonest  man,  and 
uncommon  for  them  to  know  much  of  his  business  affairs. 

'"  It  is  said  sometimes,  that  voluntary  conveyance  may  be  good  against  subsequeDt  and 
not  good  against  existing  creditors.  Why  f  Merely  because  the  conveyance  may  operate,  or 
he  intended,  to  defraud  the  one  kind  of  credftors  and  not  the  other.  It  is  void  only  aoooid> 
Ing  as  it  isfraudulent.  If  it  is  finsudulent  as  against  a  particular  creditor,  then  as  against 
that  creditor  it  is  void.  The  statute  of  Elisabeth,  referred  to,  makes  no  mentlan  of  voh»- 
tary  conveyances  nor  distingnishwi  between  classes  of  creditors.  Its  penalties  are  aimed 
against  any  and  all  fraudulent  conveyances.  There  is  no  distinction  between  a  con- 
veyance that  isfinsudulent  in  law  and  one  that  is  fraudulent  in  fact,  so  far  as  their  opera- 
tion in  dvfl  suits  is  concerned.  No  doubt,  a  voluntary  conveyance  is  more  Ukdy  to  be 
fraudulent  as  against  prior  creditors,  but  not  always  so.  See  BaUey  v.  BaUey^  sHpra.  A 
conveyance,  whether  fraudulent  in  law  or  in  fact.  Is  after  all  no  more  or  less  than  a  fkanda- 
lent  conveyance.  The  only  difference  Is  in  the  mode  and  extent  of  proof  required  to  snb- 
etantiate  the  one  or  the  other.  Certain  facts  may  be  sufficient  to  prove  the  one  and  not  lbs 
other.  A  voluntary  conveyance  is  not  per  se  evidence  of  fraud  against  even  a  prior  creditor, 
but  prima  fatie  only.  SYtneh  v.  flblmes,  07  Me.  188.  As  to  subsequent  creditors  it  is  a  fact 
only,  which  with  other  facts  and  circumstances  may  prove  the  fraud  as  to  them.  In  the 
yne  case,  the  voluntary  conveyance  Is  not  good,  unless  the  debtor  has  ample  means  left 
after  the  gift  wherewith  to  pay  his  existing  indebtedness  without  risk  or  hasard  to  his 
creditora.  In  the  other  case,  it  may  not  bo  good,  if  the  debtor  Is  at  the  time  ineolvent  or 
deeply  indebted  and  pays  off  his  old  debts  by  contracting  new  ones.  In  the  one  case,  the 
burden  is  upon  the  grantee  to  show  that  the  deed  was  not  fraudulent.  In  the  other  < 
the  burden  is  upon  the  subsequent  creditors  to  show  that  it  was. 

"  After  considerable  research,  we  find  no  case  that  decides  such  proof  to  be 
Language  may  bo  found  (In  cases)  havingsuch  a  leaning,  but  not  where  the  facts 
^ey  are  here.  It  must  be  remembcH^  that  the  doctrine  '"•^ng  any  conveyance  frsndn- 
lent  as  to  subsequent  creditors  is  comparatively  new  in  this  country.  It  was  regarded  ss 
somewhat  a  doubtful  question  in  Massachusetts  as  late  as  Damoti  v .  Bryant,  S  Pick.  411.  It 
would  be  in  vain,  we  presume,  to  search  for  such  a  thing  in  the  ^P»g<t«»»  casea,  as  it  is  held 
in  the  Engiiah  courts  that  the  intent  of  a  grantor  in  a  vdhmtary  conveyance  is  so  con> 
4^uaively  the  goveniing  intent  between  tiiepfuHes,  that  the  grantor  may  himaeif  control 
and  cancel  the  conveyance  by  an  after-conveyance  of  the  same  land  to  a  subsequent  pur* 
cbaaer  for  a  valuable  considerstlon,  although  such  purchaser  has  notice  of  the  prior  deed. 
The  doctrine  to  this  extent  is  not  admitted  in  this  country  in  many  conrta,  if  at  alL  See 
Bcal  V.  Warrtiu  S  Gray,  447.  The  American  cases  are  many  in  which  it  has  been  iTmniitil 
tliat  proof  of  a  fraudulent  intent  on  the  part  of  the  grantee  In  a  voluntary  conveyance 
was  not  necessary.    In  many  others  it  has  been  so  directly  held." 

The  court  then  make  an  exhaustive  examination  of  authorities  which  bear  out  their 
Inference 

Three  Interesting  decisions  on  the  subject  of  voluntary  and  fraudulent  ouuf^anpss 
occur  in  80  N.  J.  Bq. 

In  CI<Mlinv.Jir««,p.2U,it  washeld  that  as  to  debts  existing  at  the  tfane  a  volnalaffy 
tonveyance  is  made,  the  law  raises  a  conclusive  pnenmptlon  of  fftmd,  but  a 
creditor  can  only  Impeach  sndi  a  conveyance  by  showing  fkand  in  fact.    A 
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croditor  may  avoid  a  ▼olontaiy  deed  on  the  ground  that  it  was  made  to  defnuid  ezlsting 
creditors,  but  in  order  to  do  so  he  must  show  debts  still  outstanding  which  existed  when 
the  deed  was  made.  Payment  by  a  grantor  of  sll  his  debts  existing  at  the  time  he  makes 
a  voluntary  oonveyance  repels  the  idea  that  he  thereby  intended  to  defraud  his  creditors. 

In  RandaU  ▼.  Vroom^  p.  868,  it  was  held  that  to  sustain  a  conveyance  sought  to  be  set 
aside,  besause  intended  to  defraud  creditors,  the  consideration  must  be  both  good  and  bona 
jt/U,  A  oonv^anoe  of  an  undivided  half  of  a  farm  made  by  a  debtor  to  his  sisters  (who 
owned  the  other  undivided  half),  three  dsys  after  the  service  ol  a  summons  on  him,  the 
only  oonsiderstion  being  their  aasumption  of  the  incumbrances  thereon,  which  was  less  in 
amount  than  the  debtor* s  interest,  /leld,  to  fall  within  the  rule,  and  the  conveyance  ordered 
to  be  set  aside. 

In  Budd  V.  AtMnaon^  p.  fiM,  a  father  bou^^t  a  farm,  and  caused  it  to  be  conveyed  to  his 
son  by  deed  duly  recorded.  The  son  entered  into  possessicm  of  the  property,  and  lived 
upon  it  After  he  went  into  possession,  he  contracted  debts  on  the  credit  of  his  ownerdiip 
of  the  farm.  Subsequently,  at  his  father's  request,  as  they  said,  he  conveyed  the  property 
to  his  father,  without  consideration,  and  on  the  allegation  that  the  latter  had  never  in- 
tended to  give  the  farm  to  him  and  that  the  son  was  not  aware  that  the  conveyance  bad 
been  made  to  him.  Held,  that  the  deed  to  the  father  was  fraudulent  as  to  the  woa^ 
creditors. 


-GlOYAKKI   y.  FiBST  NATIONAL  BaKK   OF   MONTGOMEBT. 

(fi6Ala.a06u) 
EaumpHon  from  execution  of  partnership  aswU. 

Daring  the  oontin nance  of  a  partnership,  the  individual  members  oannot 
claim  BOTeral  exemption  of  undivided  partnership  property  taken  under 
legal  process  for  partnership  debts.* 

ACTION  for  damages  for  sale  under  attachment  of  exempt  prop- 
erty.   The  opinion  states  the  facts.      The  defendant  had 
judgment. 

Winter  £  Winter,  for  appellant.  The  right  of  an  individaal 
partner  to  claim  an  exemption  in  partnership  property,  as  against 
partnership  debts,  is  settled  by  Howard  v.  Jones  £  Starke,  50  Ala. 
67;  Dunklin  7.  Kimball^  id.  251;  Giovanni  v.  National  Bank,  51 
id.  176.  See,  also,  Favers  v.  Glass,  22  id.  6'H,  and  cases  there 
cited ;  Webb  v.  Edwards,  46  id.  17 ;  Ross  v.  Hannah^  18  id.  127; 
Stewart  v.  Brown,  37  N.  Y.  350;  Gibnan  v.  Williama,  7  Wis.  329; 
Bevan  v.  Hat/den,  13  Iowa,  122;  Brooks  v.  Nichols,  17  Mich.  38. 
Partnership  creditors,  us  such,  have  uo  lien  on  the  partnership 
property  for  tlio  payment  of  their  debts.  Pars,  on  Part.  502,  note 
K  citing  numerous  authorities;    Story  on  Purl.  509-10;  Clement 

*  See,  to  same  effect.  Stale  ex  rel.  BOUnodey  ▼.  Speneer  (64  Mo.  yU),  27  Am.  Kep.  2H 
and  note,  S46. 
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V.  Foster y  3  Ired.  Eq.  213  ;  Reese  it  Heylin  v.  Bradford,  1 3  Ala.  84d. 
In  the  absence  of  sucli  lien  by  creditors,  the  partnura  have  an  un- 
doubted right  to  sell  and  dispose  of  the  partnership  assets  as  they 
please,  or  to  divide  the  assets  among  themselves,  leaving  the  part- 
nership debts  unpaid.  Ex  parte  Buffin,  6  Yes.  lld-26;  In  re 
Downingy  1  Dill.  33 ;  3  Kent's  Com.  63 ;  Story's  Eq.  Jur.  676 ; 
Story  on  Part.,  §§  362-63;  Emanuel  v.  Bird,  10  Ala.  596;  Mayer 
V.  Clarky  40  id.  259;  Kensington  ^ .  Taylor,  14  Vesey,  447;  Higginson 
y.Clotces,15  id.  521;  ExparteJan8on,inre  Corf,  3  Madd.229.  There  is 
a  distinction  between  the  right  of  each  partner  to  claim  an  exemp- 
tion out  of  partnership  assets  as  against  his  copartners,  and  his 
right  to  do  so,  with  the  consent  of  his  copartners,  as  against  the 
partnership  creditors.  Bums  v.  Harris,  67  N.  C.  140 ;  Oilman  v. 
Williams,  7  Wis.  329 ;  Radcliff  v.  Wood,  25  Barb.  62 ;  Stewart  v. 
Brown,  37  N.  Y.  350 ;  People  v.  Roy,  3  Neb.  261 ;  In  re  Rupp,  4 
Nat.  Bank.  Beg.  95  ;  In  re  Parks,  9  id.  270 ;  In  re  Richardson  Jk 
Go.,  11  id.  114.  The  right  of  exemption  by  partners  has  been  sus- 
tained in  McClary  v.  Bixby,  36  Vt.  254 ;  Thorn  v.  Thom^  14  Iow% 
49 ;  Greenwood  v.  Maddox,  27  Ark.  648. 

J9.  Clopton,  contra, 

Briceell,  C.  J.  In  Howard  v.  Jones  £  Starke,  50  Ala.  67,  it 
was  decided,  that  money  or  property,  belonging  to  a  partnership, 
may  be  claimed  by  the  partnei's  individually,  as  exempt  from  levy 
and  sale  under  process  against  them.  The  case  was  an  action 
against  partners,  for  the  recovery  of  a  partnership  debt^  and  a  gar- 
nishment against  one  having  in  his  custody  partnership  funds,  ex- 
emption of  which  the  partners  claimed.  This  decision  controlled 
that  of  Dunklin  v.  Kimball,  50  Ala.  251,  in  which  it  was  held,  that 
two  members  of  an  insolvent  partnership,  having,  without  the  con- 
sent or  acquiescence  of  a  third,  made  an  assignment  of  the  part- 
nership effects,  for  the  payment  of  partnersliip  debts,  and  the 
assignee  having  by  sale  converted  the  effects  into  money,  the  third 
partner  could  claim  and  recover  from  him  one  thousand  dollars  of 
the  proceeds  of  sale,  as  exempt  from  liability  fur  debts,  or,  if  the 
proceeds  of  sale  would  not  make  a  sum  sufficient  for  a  similar  ex- 
emption to  each  of  the  partners,  then  one-third  of  such  proceeds. 
The  subsequent  case  of  Giovanni  et  al.  v.  First  National  Bank, 
51  Ala.  177,  holds,  that  if  partnership  property  is  levied  on,  and 
each  partner  asserts  a  claim  of  exemption  to  his  interest  therein. 
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their  joiDt  interest  in  the  property  claimed  is  thereby  severed,  and 
they  cannot  maintain  a  joint  action  for  its  seizure  and  sale.  The 
present  appellant  is  one  of  the  partners  suing  jointly  in  the  latter 
case,  and  now  suing  alone,  for  the  seizure  and  sale  of  the  share  of 
the  partnership  property  claimed  by  him  as  exempt 

The  appellant  and  one  Ouily  were  partners,  equally  interested  in 
carrying  on  business  as  confectioners  in  the  city  of  Moutgomery. 
They  became  indebted  to  the  appellee,  for  rent  of  a  store-house  in 
which  the  business  was  conducted ;  and  while  the  partnership  was 
continuing,  without  a  seyerance  of  the  interest  of  the  partners  in 
the  partnership  property,  an  attachment  was  issued  for  the  recoTery 
of  the  rent,  and  was  levied  on  the  stock  in  trade.  After  the  levy 
of  the  attachment,  the  appellant  and  his  copartner  jointly  made 
affidavit,  claiming  that  one-half  of  the  stock  in  trade,  being  of  less 
value  than  one  thousand  dollars,  should  be  exempt  to  each  of  them. 
The  affidavit  was  presented  to  the  sheriff,  and  a  release  of  the  levy 
and  restoration  of  the  goods  demanded.  The  sheriff,  acting  under 
the  instructions  of  the  appellee,  refused,  and  made  sale  of  the 
goods.  This  action  is  now  brought  to  recover  damages  for  the 
seizure  and  sale  of  one-half  of  the  goods,  so  claimed  by  the  appel- 
lant. The  court,  in  effect,  charged  the  jury,  that  the  appellant 
was  not  entitled  to  recover.  We  are  thus  met  again  by  the  precise 
question  presented  in  Howard  v.  Jones  (6  Starke,  suproy  which, 
limiting  it  to  the  precise  facts  found  in  the  record,  may  be  thus 
stated:  A  partnership  continuing,  the  property  of  the  partnership 
not  being  divided,  or  the  interests  of  the  partners  severed,  can  the 
partners  claim  a  separate,  individual  exemption  from  the  property, 
as  against  process  for  a  partnership  debt,  which  may  be  levied  on 
it?  My  own  opinion  on  the  general  question,  whether  partnership 
property  is  embraced  within  the  statutory  or  constitutional  ex- 
emption, was  expressed  in  Dunklin  v.  Kimball^  supra.  Subsequent 
reflection  and  examination  have  strengthened  and  confirmed  it. 

The  constitutional  provision  is,  ^'  The  personal  property  of  any 
resident  of  this  State,  to  the  value  of  one  thousand  dollars,  to  be 
selected  by  such  resident,  shall  be  exempt  from  sale  on  execution, 
or  other  final  process  of  any  court,  issued  for  the  collection  of  any 
debt  contracted  after  the  adoption  of  this  Constitution."  The 
statute,  though  enlarging  the  exemption,  by  the  enumeration  of 
specific  articles  of  personal  property  as  exempt,  in  addition  to  the 
constitttttooal  eiampUoHt  does  not  vary  or  change  the  nature  of 
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the  ownership  reqaisite  to  aathorize  the  assertion  of  the  right 
Ownership  is  an  indispensable  element  of  the  right  to  exemption. 
It  is  property  which  may  be  taken,  and  rightfully  taken,  onder 
process  against  the  resident  debtor,  which  the  Constitution  and  the 
statute  confer  on  him  the  unqualified  priyilege  and  right  to  select 
and  retain.  The  purpose  is,  to  confer  on  the  resident  debtor  a  sub- 
stantial benefit,  the  enjoyment  of  which  shall  rest  only  in  his  Yoli- 
tion,  and  of  which  he  cannot  be  deprived  by  another.  The  right 
is  positive,  unqualified,  of  equal  dignity  with  other  rights  of  prop- 
erty protected  by  the  Oonstitntion  from  legislative  or  judicial 
invasion  or  diminution.  Its  exercise,  or  its  waiver,  or  abandon- 
ment, the  debtor  alone,  without  intervention  or  interference  from 
others,  must  determine.  It  is  not  a  privilege  which  another,  by  his 
election  or  assent,  may  confer — it  is  a  clear,  absolute,  legal,  con- 
stitutional right  When  the  right  is  asserted,  the  ownership  of 
the  property  claimed  is  not  changed.  It  remains  as  it  was  at  the 
time  of  its  seizure  under  the  process,  simply  protected  from  change 
by  a  sale  under  the  process,  and  the  owner  protected  from  depriva* 
tion  of  title  or  possession. 

The  language  of  the  Constitution  is  not  ambiguous — it  is  clear 
and  nnequivocal;  and  the  statute  observes  it,  with  not  the  least 
change,  which  could  indicate  a  change  of  intent  on  the  part  of  the 
law-maker.  The  property  exempt  is  the  personal  property  of  any 
resident  of  this  State,  to  be  selected  by  such  resident,  of  the  value 
of  one  thousand  dollars.  Oonceding  that  the  Constitution  and 
the  statute  are  humane  and  beneficial  in  purpose,  and  in  operation, 
and  that  a  liberal  construction  must  be  adopted  to  further  the 
purpose,  yet  the  construction  must  be  consistent  with  a  true 
and  just  interpretation  of  the  terms  employed.  These  are  the 
best  and  highest  expositors  of  the  intention  of  the  law-maker, 
which  it  is  the  object  of  all  construction  to  ascertain.  Can  any 
just  interpretation  or  construction  of  the  language  of  the  Consti- 
tution, and  of  the  statute,  apply  it  to  partnership  property,  seiied, 
under  process  against  the  partnership,  for  the  payment  of  a  part- 
nership debtP  It  cannot  be  doubted,  the  right  of  exemption  is 
limited  to  individual  debtors;  and  in  them  is  a  positive,  unqualified, 
individual  right  A  corporation,  or  any  other  artificial,  legal  bein^ 
having  legal  capacity  to  contract  debts,  is  not  clothed  with  the 
right  Whatever  of  property  they  may  own  is  still  subject  to  the 
payment  of  the  debts  they  may  contract     A  partnership  is  an 


DBOEMBBB  TEEM,  1876.  727 

CHoTaani  y.  First  National  Bank  of  Montgomerj. 

Msooiation  of  two  or  more  persons^  uniting  "  their  money,  effects, 
labor  mnd  skill,  or  some  or  all  of  them,  in  lawful  commerce  or  busi- 
ness/' the  profits  to  be  diyided,  or  the  losses  borne,  in  the  propor- 
tions which  may  be  agreed  on  by  the  partners.  3  Kent's  Oom.  19. 
Two  leading  principles  govern  the  association  —  a  common  interest 
in  the  partnership  property,  and  a  joint  and  several  responsibility 
for  all  its  engagements.  The  individual  ownership  of  the  money, 
or  effects  of  any  kind,  which  each  partner  may  contribute  to  the 
association,  whether  the  contribution  is  in  the  first  instance,  in  the 
formation  of  the  partnership,  or  subsequently  in  the  course  of  its 
existence,  is  lost,  and  merged  in  the  joint  and  common  ownership 
of  the  partnership.  Either  partner  may,  in  the  course  of  the 
partnership,  dispose  of  such  property  absolutely;  and  those  acquiring 
title  from  him  can  retain  it  against  the  partnership,  or  against  the 
members  originally  owning  it.  No  partner  has  any  exclusive  right 
to  any  part  of  the  partnership  property.  The  interest,  and  only 
individual  interest  of  each  partner,  in  the  partnership  property,  is 
his  share  in  the  surplus,  after  the  partnership  accounts  are  settled^ 
and  all  just  claims  satisfied.  3  Kent's  Oom.  37.  It  is  a  familiar 
principle,  that  partnership  property  is  primarily  liable  for  the  pay^ 
ment  of  partnership  debts,  to  the  exclusion  of  the  separate  debts 
of  the  individual  partners.  This  liability  is  not  a  Ken  in  favor  o| 
partnership  creditors;  but  it  is  made  available  to  the  creditor, 
through  the  recognized  right,  at  law  and  in  equity,  of  the  partners 
inter  eese  to  have  the  partnership  property  appropriated  first  to  thd 
discharge  of  partnership  debts.  When  the  partnership  property  is 
drawn  within  the  jurisdiction  of  a  court  of  equity,  that  court 
regards  it  as  a  trust  fund  for  the  payment  of  partnership  debt», 
and  subrogates  the  partnership  creditors  to  the  rights  of  the  part- 
ners infer  sese.  On  this  fund,  the  trust  for  the  payment  of  partner*, 
ship  debts  is  primary  and  paramount  2  Story's  Equity,  §  1253; 
On  the  death  of  a  partner,  the  possession  and  title  to  the  partner- 
ship property  remains  in  the  surviving  members.  It  does  not 
devolve  on  the  personal  representative  of  the  deceased  partner. 
The  survivors  hold  it,  and  are  entitled  to  hold  it,  for  the  purpose 
of  paying  the  debts,  and  adjusting  the  accounts  of  the  partnershipi 
Such  is  the  nature  and  character  of  partnership  property,  and  the 
rights  and  interests  of  the  partners.  Of  such  property,  it  is  legally 
impossible  to  base  individual  ownership.  Suppose  any  part  of  such 
property  is  claimed  by  one  member  of  the  partnership?    Oan  such 
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claim  divest  the  title  of  the  partnership  ?  Are  the  other  partneiB 
deprived  of  all  interest  in  it?  Or  is  it  merely  thereby  protected 
from  creditors,  the  title  remaining  in  the  partnership,  subject  to 
all  the  rights  and  equities  of  the  other  partners  P  How  conld  the 
value  of  the  property  claimed  be  estimated  ?  Is  the  actual  value, 
the  title  not  being  disputed,  but  certain  and  fixed,  to  control  ? 
Or  must  the  value  of  the  interest  of  the  partner  claiming  be  ascer- 
tained ?  That  interest,  not  being  capable  of  ascertainment,  nntil 
the  partnership  debts  are  paid,  has  no  existence,  as  against  process 
for  a  partnership  debt.  It  is  not  seized  under  the  process,  which 
operates  on  the  title  of  the  partnership.  Suppose  the  claim  could 
be  made  by  the  partnership  in  its  entirety;  how  much  would  be 
exempt?  Only  the  amount  prescribed  by  the  Constitution,  or 
would  that  amount  bo  allowed  to  each  partner?  The  latter  would 
multiply  the  exemptions,  while  the  Constitution  contemplates 
single  exemptions. 

Without  protracting  the  discussion  further,  which  is  exhausted 
in  the  decisions  hereinafter  referred  to,  we  must  say,  that  we  can 
reach  no  other  conclusion,  than  that  the  Constitution  and  statute 
have  no  reference  to  partnership  property,  and  are  incapable  of 
jjist  application  to  it  when  it  is  seized  under  process  against  the 
partnership,  while  the  partnership  is  continuing,  no  severance  or 
division  of  the  property  among  the  partners  having  been  made. 
The  claim  of  exemption  which  was  interposed  by  the  appellant  and 
his  partner,  to  a  several  exemption,  may,  as  between  them,  have 
worked  a  severance  of  their  joint  interest  in  the  property.  Before 
the  claim  was  interposed,  the  levy  of  the  attachment  had  created 
a  lien  on  the  goods,  which  they  conld  not  destroy  or  impair  by 
such  severance.  What  would  have  been  the  effect  of  such  sever- 
ance, if  it  had  occurred  before  the  levy  of  the  attachment,  it  is  not 
material  to  inquire.  The  adjudications  on  the  question  we  have 
considered  are  conflicting;  but  our  conclusion  is  supported  by  a 
number  of  carefully  considered  decisions,  which  we  feel  bound  to 
follow.  Pond  V.  Kimlally  101  Mass.  105;  Ouptil  v.  McFm,  9 
Eans.  30;  BonsaU  v.  Ctmly,  44  Penn.  St  442;  In  re  HandUn  S  Fin- 
ney,  3  Dill  C.  C.  290;  Qayhrd  v.  Imhoffy  26  Ohio  St.  817;  &  0.,  20 
Am.  Bep.  762. 

We  are  compelled  to  overrule  Htnoard  v.  Jtmee  S  Starku^  50 
Ala.  67;  Dunklin  v.  Kimball,  id.  251,  and  CKowmni  ei  ah  v.  FSrgt 
National  Bank,  51  id.  177,  so  far  as  thev  assert  that  individual 
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exemptions  can  be  claimed  from  partnership  property,  when  taken 
under  process  against  the  partnership,  while  the  partnership  con* 
iinoes. 

The  charge  of  the  City  Court,  to  which  an  exception  was  taken, 
was  correct;  and  the  judgment  must  be  affirmed. 

SiOHBy  J.y  not  sitting,  having  been  of  counsel. 

Judgmeni  affirmetU 


Obbt'b  Ex'b  v.  Mobilb  Trads  Gompakt. 

(66  Ala.  897.) 

Oarritr  —  &Menee  —  negliiffenee  —  dsgr^  of  eare  required  of  earrier — habU 

orU^  for  Am  own  negltgonee. 

In  an  aetion  againat  a  common  carrier  for  non-delivery  of  goods,  if  he  woald 
avail  himself  of  an  exemption  from  liability  for  damages  by  ^  dangers  of 
the  river  and  fire/'  he  most  show  prima  fade  that  the  damage  was  not 
eanaed  bj  his  own  negligence. 

Where  a  cargo  of  a  highly  inflammable  nature,  like  cotton,  is  received  by  a 
steamboat  carrier  for  transportation  on  an  inland  river,  and  is  destroyed  by 
fire  while  In  his  custody,  if  he  would  avail  himself  of  an  exemption  from 
liability  for  loss  by  fire,  he  must  show  that  he  used  extraordinary  care  and 
diligence. 

Where  a  cargo  of  cotton  was  received  by  a  carrier  for  transportation,  on  an 
Inland  river,  in  a  steamboat  carrying  freight  and  passengers,  and  was  de- 
stroyed by  fire  on  the  boat,  the  carrier  cannot  avail  himself  of  an  exemp- 
tlon  from  liability  for  loss  by  fire,  if  he  neglected  to  protect  the  cotton  on 
deck  "by  a  complete  and  suitable  covering  of  canvas,  or  other  suitable 
materia]  to  prevent  ignition  by  sparks,"  as  required,  under  penalty,  by  act 
of  Congress,  **  for  the  safety  of  the  lives  of  passengers,*'  and  this  is  sa 
although  the  act  was  repealed  before  the  trial  of  the  cause. 

ACTION  for  damages  for  non-delivery  by  a  common  carrier,  by 
steamboat  on  an  inland  river,  of  a  cargo  of  cotton.  The 
bill  of  lading  exempted  him  from  liability  for  damage  by  ''  dangers 
of  the  river  and  fire."  The  fire  was  caused  by  a  lighted  match 
thrown  down  by  a  passenger  on  deck,  after  lighting  his  cigar,  or 
by  ashes  from  the  cigar.  Printed  notices  posted  on  the  boat  for-* 
bade  smoking  on  deck,  and  there  was  testimony  that  the  officers, 
when  they  saw  passengers  smoking  on  deck,  requested  them  to 
desist  or  letare  to  the  cabin.  The  cotton  was  between  decks,  but 
Vol.  XXVm  —  99 
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the  ends  of  the  bales  were  not  oovered.     The  other  facta  appear  in 
the  opinion.    The  defendant  had  judgment. 

Brooks^  Haralson  d  Boy,  for  appellant 

P  HamiUon,  Pettus  A  Dawson,  contra.  When  a  oommon  car- 
rier  receives  goods  for  transportation  under  a  special  contract  lim- 
iting his  liability,  he  becomes,  quoad  hoc,  a  private  carrier  for  hire, 
and  is  bound  only  to  the  exercise  of  ordinary  care  and  diligence. 
Angell  on  Carriers,  §§  54,  225,  268 ;  WyUk  v.  Punford,  8  M.  &  W. 
461 ;  Jlinion  v.  Dibbtn,  2  Q.  B.  646 ;  N.  J,  Nav.  Co.  v.  MerehanU 
Bk.y  6  How.  344;  N.  Y.  Central  Railroad  Co.  v.  Lockfoood,  17 
Wall.  357 ;  Hihler  v.  McCartney,  81  Ala.  502,  508 ;  iOeeU  v.  num- 
send,  37  id.  252.  The  act  of  Congress  was  only  intended  to  pro- 
tect the  lives  of  passengers,  and  has  no  application  to  freight  or 
its  owners.  Again,  the  requirements  of  the  act  of  Congress  are  to 
be  enforced  by  a  penalty;  and  that  penalty  is  incurred  by  an 
offender,  whether  damage  ensue  or  not.  But  the  act  gives  no 
remedy  to  a  private  person,  for  any  consequential  damage ;  and  in 
the  absence  of  such  express  statutory  provision,  the  act  of  Con- 
gress does  not  affect  the  question  of  negligence.  Brown  v.  Bait. 
S  8.  L.  R.  R.  Co.,  22  N.  T.  191;  Fillo  v.  Jones,  4  Keyes  (N.  Y.),  330; 
Wilson  V.  ^t^.  T.  R.  Co.,  21  Barb.  68;  8  Exch.  283;  Chamberlain  v. 
Ward,  21  How.  548 ;  Hoffman  v.  Union  T.  Co.,  47  N.  Y.  176 ;  flW- 
Uman  v.  Lewis,  49  id.  379 ;  Whitehall  T^ans.  Co.  v.  IT.  J.  Steam  B. 
Co.,  51  id.  369. 

Stone,  J.  [After  disposing  of  preliminary  questions.]  6.  But 
there  are  two  questions,  in  this  connection,  on  which  the  author- 
ities are  not  in  harmony.  First,  on  whom  rests  the  burden  of 
proof  that  the  carrier  did  or  did  not  employ  proper  diligence? 
Each  side  of  this  question  has  a  strong  array  of  authorities.  In 
the  case  of  Steele  r.  Townsend,  37  Ala.  247,  Justice  B.  W.  Walkkb 
considered  and  commented  on  many  of  the  authorities,  and  came  to 
the  conclusion,  that  the  true  rule  lies  between  the  two  extremes. 
After  referring  to  the  authorities  which  declare,  without  limitation, 
that  the  onus  is  on  the  carrier  to  bring  himself  within  the  excep- 
tion, he,  in  effect,  declares  that  it  is  incumbent  on  him  only 
to  make  a  prima  fade  case  of  exculpation ;  and  that,  beyond 
this,  it  is,  like  any  other  disputed  question  of  fact,  to  be  deter- 
mined by  the  jury,  upon  a  proper  consideration  of  the  whole  teati* 
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mony.  His  language  is,  **  The  exception  iuciudes  only  such  break- 
age as  care  and  diligence  could  not  prevent ;  and  the  injury  is  not 
within  the  exception,  until  it  is  shown  that  it  occurred  notwith- 
standing the  exercise  of  such  care  and  diligence.  It  is  not  strictly 
accurate  to  say,  that  the  ontis  is  on  the  carrier  to  show,  not  only 
that  the  cause  of  loss  was  within  the  exception,  but  also  that  he 
exercised  due  care.  The  correct  view  is,  that  the  loss  is  not  brought 
within  the  exception,  unless  it  appears  to  have  occurred  without 
negligence  on  the  part  of  the  carrier  ;  and  as  it  is  for  the  carrier 
to  bring  himself  within  the  exception,  he  must  make  at  least  a 
prima  facie  showing  that  the  injury  was  not  caused  by  his  neglect" 

This  case  has  been  quoted  with  approbation  in  all  our  later  de- 
cisions. See  Jf.  (S  0,  Railroad  Co,  t.  Hopkins,  41  Ala.  486  ; 
SameY.  Jarioe^  id.  644;  8.  <i  K  Railroad  Co,  t.  Henleinyb^  id. 
696.  In  the  last  case  cited,  Bbickell,  0.  J.,  says,  '^  When  a  loss  or 
injury  happens,  the  onus  probandi  rests  on  the  carrier  to  exempt 
himself  from  liability  ;  for  the  law  imposes  on  him  the  obligation 
of  safety.  The  owner  or  shipper  is  bound  to  prove  no  more  than 
that  the  goods  were  delivered  to  the  carrier,  and  the  failure  to  de- 
liver them  safely.  These  facts  are  prima  fads  evidence  of  negli- 
gence or  misconduct"  Steele  v.  Townsend,  supra,  is  cited  in  sup- 
port of  this ;  and  there  was  no  intention  to  mar  or  qualify  the 
principle  above  declared. 

The  law  of  the  State,  then,  stands  as  follows  :  The  shipper 
makes  a  prima  facie  case  against  the  carrier,  when  he  shows  the 
goods  were  not  delivered.  This  casts  the  onus  on  the  carrier  to 
show  that  the  loss  occurred  from  a  danger  of  the  river,  or  from  fire, 
and  he  must  also  prove  Sk  prima  facie  case  of  diligence  on  his  part 
This,  of  course,  implies  a  river-worthy  vessel,  properly  furnished 
and  appointed,  competent  and  sufficient  officers  and  crew,  and  care 
and  vigilance  to  prevent  danger,  and  to  avert  it  when  impending. 
Any  deficiency  in  the  skill  or  watchfulness  of  the  officers  or  crew, 
in  the  matter  of  their  special  function  ;  in  the  apparatus  to  extin- 
guish fire,  or  in  its  whereabouts  or  readiness  for  prompt  present 
use,  or  in  prompt  and  vigorous  effort  to  extinguish  a  fire  when  it 
originates,  would  fall  short  of  proving  a  prima  fade  case  of  dili- 
gence. Beyond  these  two  shifting  stages,  our  decisions  have  de« 
clared  no  rule  in  the  matter  of  the  burden  of  proof.  The  opinion 
in  Steele  v.  Townsend  was  delivered  by  an  able  and  prudent  judges 
and  we  adhere  to  it,  believing  the  principle  to  be  sound. 
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T.  What  measure  of  diligence  is  required  of  a  common  carrier,  to 
bring  himself  within  the  exception  found  in  this  bill  of  lading? 
Hei*e,  again,  the  authorities,  not  only  are  not  in  harmony,  but  there 
is  a  want  of  precision  in  the  language  in  which  the  principle  is  often 
expressed.  In  Steele  v.  Towtisendy  supra,  the  expressions  bearing 
on  this  question  are,  *'  that  discretion  and  care  which  the  law  re- 
quires of  common  carriers  ;"  ♦  ♦  « that  due  diligence  and  proper 
skill  were  used  to  avoid  the  accident ;"  *  *  '<  liability  for  losses 
by  neglect,  which  is  the  liability  of  a  bailee." 

In  New  Jersey  Steam  Navigation  Company  t.  Merchants  Banky 
6  How.  344,  384,  Justice  Nelson  phrases  it,  **  want  of  due  care^cv 
gross  niegligence."  In  Redfield  on  Carriers,  §  371,  it  is  said, 
'^  After  the  presumption  of  negligence  has  been  established  against 
a  carrier  of  passengers,  it  can  only  be  rebutted  by  showing  that  the 
accident  was  the  result  of  circumstances  against  which  human  pru- 
dence could  not  have  guarded.  By  this  We  are  to  understand  such 
prudence  as  one  might  have  taken  before  the  occurrence,  and  not 
that  which  afterward  it  maybe  apparent  would  have  been  proper." 
This,  it  will  be  observed,  relates  to  passengers,  and  not  to  freight 

In  2  Oreenl.  Ev.,  §  219,  speaking  of  goods  received  under  a  special 
acceptance,  and  the  cause  of  loss  claimed  to  be  within  the  excep- 
tion, the  author  says,  the  carrier  must  show,  ''not  only  that  the 
cause  of  the  loss  was  within  the  terms  of  the  exception,  but  also, 
that  there  was  on  his  part  no  negligence,  or  want  of  due  care." 

In  Wylde  v.  Pickford,  8  Mees.  &  Wels.  443,  461,  Baron  Parks, 
speaking  of  the  liability  we  are  considering,  said  the  carrier  \$ 
"  bound  to  use  ordinary  care  in  the  custody  of  the  goods,  and  their 
conveyance  to^  and  delivery  at  their  place  of  destination,  and  in 
providing  proper  vehicles  for  their  carriage."  See,  also.  Soger  t. 
Portsmouth  S.  d  P.  £  E.  R.  R,  Co.,  31  Me.  228.  We  might  con- 
tinue these  extracts  almost  indefinitely,  and,  in  almost  every  case, 
in  varying  phraseology. 

The  measure  of  diligence  required  of  oailees,  or  other  persons  to 
whom  the  goods  of  others  are  confided,  is  not  always  the  same. 
The  nature  of  the  goods,  whether  easily  destructible  or  not,  and 
the  perils  attending  the  proposed  mode  of  transportation,  should 
be  taken  into  the  account  What  would  be  diligence  of  a  high 
order  in  the  handling  of  some  articles  of  commerce  would  be 
gross  negligence  in  the  handling  of  others.  Steam,  as  a  motor,  on 
the  great  highways  of   commerce,  has  well-nigh  supplanted  all 
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other  agenoies.  The  perils  attending  its  use,  when  not  directed 
with  yigihmce  and  edaeated  skilly  are  scarcely  exceeded  by  the 
great  benefits  that  have  resnlted  from  its  employment  An  ignor- 
ant or  reckless  tampering  with  its  immense  capabilities  is  a  crime 
against  life  and  property,  which  can  scarcely  be  too  loadly  oon« 
demnedy  or  too  severely  punished.  It  savors  of  that  nniversal 
malice,  spoken  of  in  the  books.  And  when,  as  in  this  case,  there 
is  not  only  immense  hazard  in  the  nnskillf  al  or  negligent  handling 
of  the  instrument  of  transportation,  but  the  peril  is  greatly 
increased  by  the  highly  combustible  quality  of  the  commodity 
which  constituted  the  bulk  of  the  cargo,  a  higher  diligence  and 
stricter  vigilance  are  required  of  those  in  charge.  *'  The  bailee 
ought  to  proportion  his  care  to  the  injury  or  loss  which  is  likely  to 
be  sustained  by  any  improvidence  on  his  part.''  Story  on  Bail., 
§  15;  id.,  §  62.  See,  also.  Steamboat  New  World  y.  King,  16  How. 
469,  which  was,  like  this,  the  case  of  a  river  steamboat.  Shearm.  & 
Bedf.  Neg.,  §§  7,  11,  19,  23. 

In  Davidson  v.  Oraham,  2  Ohio  St.  131,  it  is  said:  ''The  com- 
mon carrier  has  the  right  to  restrict  his  common-law  liability  by 
special  contract;  and  this  extends  to  all  losses  not  arising  from  his 
own  neglect,  or  omission  of  duty.  He  cannot,  however,  protect 
himself  by  contract  from  losses  occasioned  by  his  own  fault.  He 
exercises  a  public  employment,  and  diligence  and  good  faith  in  the 
discharge  of  his  duties  are  essential  to  the  public  interests.  He  is 
held  to  extraordinary  diligence  —  that  is,  that  degree  of  diligence 
which  very  careful  and  prudent  men  take  of  their  own  affairs;  and 
he  is  responsible  for  all  losses  arising  from  a  neglect  of  that 
high  degree  of  diligence  enjoined  on  him  by  his  public  employ- 
ment" 

In  the  case  of  Baker  v.  Brinson,  9  Rich.  Law,  201,  speaking  of 
an  exception  in  the  bill  of  lading,  the  court  said,  ''  It  is  only  neces- 
sary to  bear  in  mind  that  the  character  of  the  carrier  is  not  changed: 
his  liability  only,  to  the  extent  of  the  exceptions^  is  diminished. 
In  all  things  else,  the  very  same  principles  apply.  Oare  and  dili- 
gence are  still  elements  of  the  contract,  and  '  strict  proof '  is 
properly  required  before  any  exemption  may  be  claimed."  So,  in 
Swindler  v. HiUiardj  2  Rich.  286, 306,  the  court  said,  ''The  carrier's 
liability  is  diminished,  to  the  extent  of  the  exception,  but  his 
character  is  not  changed.  He  is  still  a  common  carrier,  so  long  as 
any  of  the  incidents  and  liabilities  of  that  employment  remain. 
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He  is  a  pablic  oarrier  for  hire^  and  the  exception  in  the  bill  of  lad- 
ing does  nothing  more  than  excuse  him  where  the  loss  has  happened 
by  fire  without  fault  or  negligence  on  his  part" 

In  the  case  of  Selma  A  Meridian  Railroad  Co.  t.  BuUs,  43  Ala. 
385,  this  court  said,  ''The  business  of  the  whole  country,  and  the 
vast  necessities  of  commerce,  require  that  these  means  of  trans- 
portation shall  not  be  abused  to  the  injury  of  the  citizen.  They 
are,  therefore,  held  to  the  strictest  accountability  for  all  losses 
occasioned  by  their  neglect  to  discharge  any  of  the  duties  attached 
by  law  to  the  office  and  trust  of  common  carriers."  See,  also, 
Wtttiams  v.  Orani,  1  Gonn.  487;  Neal  t.  Saundereon^  2  Sm.  &  Mar. 
572;  Leech  t.  Baldwin,  5  Watts,  446;  Oraham  y.  DaviSy  4  Ohio  St 
862;  Caldwell  v.  N.  J.  Steam  Nav.  Co.,  47  N.  Y.  282;  2  OreenL  E?., 
§  219;  Soger  y.  Portsmouth  S.dP.d  E.  Railroad  Co.,  31  Me.  228; 
Chamberlain  y.  Ward,  21  How.  548;  Clark  y.  BamweU,  12  id.  272; 
Rich  y.  Lambert,  id.  347. 

In  view  of  the  very  great  necessity  for  skill  and  watchfulness  in 
the  management  of  steamboats  nayigating  our  waters,  and  carrying 
passengers  and  freight  as  a  business,  we  approve  and  adopt  the 
rule  of  diligence  required  in  our  sister  States  of  Ohio  and  South 
Carolina,  and  hold  that  such  common  carrier,  who  would  excuse 
himself  under  the  exception  found  in  this  bill  of  lading,  most  be 
shown  to  have  employed  **  that  degree  of  diligence  which  very  care- 
ful and  prudent  men  take  of  their  own  affairs."  In  this  we  but 
affirm  that  only  very  careful  and  prudent  men  should  be  placed  in 
charge  of  such  vehicles  of  transportation,  and  that  they  shall 
employ  their  care  and  prudence  actively,  as  such  men  watch  over 
their  own  important  interests  and  enterprises,  of  similar  magnitude 
and  delicacy.  A  more  precise  rule  of  diligence,  in  such  oases,  wo 
are  unable  to  lay  down,  as  matter  of  law. 

8.  The  act  of  Congress,  entitled  ''  An  act  further  to  provide  for 
the  safety  of  the  lives  of  passengers  on  board  of  vessels  propelled 
in  whole  or  in  part  by  steam,  to  regulate  the  salaries  of  steamboat 
inspectors,  and  for  other  purposes,"  approved  July  25,  1866  (14 
Stat  at  Large,  227),  enacts,  '^  That  cotton,  hemp,  hay,  straw  or 
other  easily  ignitable  commodity,  shall  not  be  carried  on  the  decks 
or  guards  of  any  steamer  carrying  passengers,  except  on  ferryboats 
crossing  rivers,  and  then  only  on  the  stems  of  such  boats,  unless 
the  same  shall  be  protected  by  a  complete  and  suitable  covering  of 
oanvas,  or  other  proper  material,  to  prevent  ignition  from  sparks, 
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under  a  penalty  of  one  hundred  dollars  for  each  offense.''  The 
steamer,  in  the  present  case,  was  carryiug  passengers,  and  had  on 
board  a  large  quantity  of  cotton,  stored  on  its  guards  and  lower 
decks,  which  was  not  ^'protected  by  a  coyering  of  canvas  or  other 
material,"  within  the  letter  or  spirit  of  the  act  of  Gongress.  The 
cotton  was  ingited,  but  not  from  sparks,  and  the  boat  and  cotton 
were  burned  up.  If  there  had  been,  over  the  cotton  '^a  complete 
and  suitable  coyering  of  canvas,  or  other  proper  material,"  such  as 
is  used  on  steamboats  (called  tarpaulin),  the  cotton  would  not  have 
ignited,  and  both  it  and  the  boat  would  have  been  saved.  It  is 
contended  for  appellant,  that  this  failure  to  conform  to  the  require- 
ments of  the  act  of  Gongress  was  per  se  negligence,  which  renders 
the  appellee  liable  for  the  cotton.  Against  this  view  it  is  urged 
that  the  purpose  of  the  enactment  was,  what  the  title  shows, 
''further  to  provide  for  the  safety  of  the  lives  of  passengers  ; "  and 
that  it  neither  increases  nor  diminishes  the  liability  of  the  carrier 
in  the  matter  of  freight. 

In  the  case  of  Brown  y.  The  Buffalo  dt  State  Line  Railroad  Co., 
22  N.  T.  191,  there  was  an  ordinance  of  the  city,  which  forbade, 
ander  a  penalty,  ''  the  moving  of  locomotives  or  cars  on  any  por- 
tion of  the  defendant's  railway,  within  the  city,  at  a  rate  of  speed 
exceeding  six  miles  an  hour."  Plaintiff's  intestate,  crossing  the 
track  of  the  railroad  on  a  public  street,  was  struck  and  killed  by 
defendant's  train,  which  was  *'  moving  at  a  rate  of  speed  exceeding 
six  miles  an  hour."  A  bare  majority  of  the  court  decided,  **  that 
the  simple  act  of  the  defendant,  of  running  the  train  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  unconnected  with  any  actual 
negligence,  involved  the  defendant  in  no  other  consequences  than 
the  payment  of  the  penalty."  Dbnio,  Seldbn,  and  Clarke,  JJ., 
dissented.  In  the  case  of  Pilloy.  Jonesy  4  Keyes,  3*^8,  this  case 
was  cited  approvingly,  and  an  opinion  delivered,  not  distinguishable 
from  the  last  one  in  principle.  In  the  case  of  Jetter  v.  N.  Y.  it 
Harlem  R.  R.  Ch,,  2  Keyes,  154,  speaking  of  the  case  from  22  N. 
Y.,  supra,  the  Court  of  Appeals  said  :  "  That  case  stands  upon 
grounds  altogether  too  doubtful  to  justify  its  application  to  cases 
not  strictly  within  it.  The  opinion  confounds  all  distinction  be- 
tween civil  remedies  and  criminal  punishments,  and  the  authorities 
cited  by  it  go  no  farther  than  to  hold  that,  when  a  specific  penalty 
IB  prescribed  by  a  law  forbidding  an  set  not  perse  criminal,  the 
act  is  not  otherwise  punishable  as  a  public  offense.    It  failed  to 
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recognize  the  axiomatic  trath,  that  every  person,  while  violating 
an  express  statnte,  is  a  wrong-doer,  and  as  snch  is  ex  necessUaUy 
negligent  in  the  eye  of  the  law ;  and  that  every  innocent  party, 
whose  person  is  injured  by  the  act  which  constitntes  the  violation 
of  the  statute,  is  entitled  to  a  civil  remedy  for  such  injury,  not- 
withstanding any  redress  the  public  may  have." 

In  Shearm.  &  Redf.  on  Negl.,  §  484,  it  is  said:  ''  Certain  precau- 
tions are  required  of  railroad  companies,  by  statutes  or  local  ordi- 
nances, and  enforced  by  the  imposition  of  penalties  for  their  neglect; 
such,  for  example,  as  a  limitation  of  speed  in  certain  places,  a  re- 
quirement that  a  bell  shall  be  rung  on  approaching  a  highway,  etc. 
These  regulations  being  clearly  intended  for  the  protection  of 
travellers,  it  would  seem  natural  to  suppose,  that  any  violation  of 
them  should  be  deemed  culpable  negligence,  in  an  action  brought 
by  a  traveller ;  and  so  it  is  generally  held."  Speaking  of  the  case 
of  Brown  v.  Buffalo^  etc.,  R.  R.  Co,,  supra,  the  same  authors  said  : 
^  We  do  not  think,  however,  that  this  decision  will  be  followed  in  any 
other  State  ;  and  we  doubt  whether  it  will  long  be  adhered  to  even 
in  New  York."    See,  also,  Liddy  v.  SL  Louts  R.  R,  Co^  40  Mo.  506 

In  Langhoff  v.  Milwaukee  <k  P.  Du  Ch,  Railway  Oo,^  19  Wis. 
489,  it  was  adjudged,  against  the  railroad  company,  that  ''the 
fact  that  the  speed  [of  the  train]  was  unlawful,  must  be  considered 
in  determining  the  question  of  negligence."  To  the  same  effect  is 
Blannier  v.  L.  £  Y.  Railway  Co.,  8  Ex.  283. 

We  do  not  think  the  case  of  Brown  v.  Buffalo,  etc.,  R.  R.  Co.,  38 
N.  Y.,  can  be  supported  on  principle,  and  we  cannot  follow  it  In 
that  case,  the  controlling  purpose  of  the  ordinance,  no  doubt,  was 
a  better  protection  to  human  life,  by  preventing  the  surprise  and 
danger  which  a  rapid-moving  train  might  cause  to  persons  in  a 
city,  whose  business  or  pleasure  caused  them  to  cross  the  railroad 
tracks.  The  death  of  Mr.  Brown  was  the  direct,  immediate  con- 
sequence, and  the  very  result  which  the  ordinance  was  Intended  to 
prevent  No  rule  of  law  is  better  settled,  than  that  the  violator  of 
both  the  letter  and  spirit  of  a  statute  is  amenable  to  any  person 
who  is  injured  proximately  by  such  violation,  if  the  injury  be  within 
the  mischief  intended  to  be  prevented.  Snch  was  the  case  in  Brown 
V.  Buffalo,  etc.,  R.  R.  Co.,  supra,  and  we  are  not  suprised  it  did  not 
give  satisfaction.  See  Fawcett\.  York,  etc.,  R.  R,  Co,,  3  Bug.  L 
&  Eq.  k,89 ;  16  Q.  B.  210 ;  McCaU  v.  Chamberlain,  13  Wis.  037 ; 
Oorwin  v-  Y.  Y.  d  Erie  R.  R.  Co.,  3  Eern.  4^. 
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But  this  principle  does  not  fully  meet  the  wants  of  the  present 
case.  The  act  of  Congress  of  July  25, 1866^  was  expressly  designed 
for  ''the  safety  of  the  lives  of  passengers;"  and  property  de- 
stroyed is  the  gravamen  of  the  present  suit  We  hare,  then,  the 
oase  of  the  violation  of  a  statate,  intended  for  the  protection  of 
life,  the  immediate,  proximate  consequence  of  which  violation  is 
the  loss  of  property.  Is  the  violator  of  such  statute  responsible 
dvilly  for  the  damage  f 

In  Waring  v.  Clarke^  5  How.  441,  465,  it  is  said:  '^  Signal  lights 
at  night  are  a  proper  precaution,  conducing  to  the  safety  of  per- 
sons and  property.  The  neglect  of  it,  or  of  any  other  requirement 
of  the  statute,  subjects  the  masters  and  owners  of  steamboats  to  a 
penalty  of  two  hundred  dollars,  which  may  be  recovered  by  suit  or 
indictment.  But  besides  the  j)enaliy,  if  such  neglect  or  disobedi- 
ence of  the  law  shall  be  proved  to  exist,  when  injury  shall  occur 
to  persons  or  property,  it  would  throw  upon  the  master  and 
owner  of  a  steamboat,  by  whom  the  law  has  been  disregarded,  the 
burden  of  proof  to  show  that  the  injury  done  was  not  the  conse- 
quence of  it"  See,  also,  N.  J.  Steam  Nav.  Oo,  v.  Merchants  Bank, 
6  now.  344,  a  very  interesting  case. 

In  the  case  of  Renvnck  v.  N.  T.  Cent.  R.  R.  Co.,  36  N.  Y.  132, 
the  statute  required  the  ringing  of  a  bell  on  trains,  while  approach- 
ing and  crossing  highways.  The  court  said:  ''If  no  signal  was 
given,  from  the  train,  of  its  approach  to  the  crossing  where  the 
injury  occurred,  either  by  the  ringing  of  the  bell,  or  the  sounding 
of  the  whistle,  the  defendants  are  chargeable  with  negligence." 

The  case  of  Wakefield  v.  Conn.  <&  Passumsic  Rivera  R.  R.  Co., 
37  Vt.  330,  was  very  peculiar  in  its  circumstances.  The  statute 
required  that,  "on  every  locomotive  engine,  the  bell  shall  be  rung, 
or  the  steam  whistle  blown,  at  least  eighty  rods  from  the  place 
where  the  railroad  shall  pass  any  road  or  street  on  the  same  grade, 
and  the  ringing  or  blowing  shall  be  continued  until  the  engine 
shall  have  passed  such  crossing."  Plaintiff,  in  a  vehicle  drawn  by 
horses,  had  crossed  the  track,  and  was  travelling  the  road,  parallel 
with  the  railroad  track,  about  thirty  rods  from  the  crossing,  when 
A  train,  approaching  from  the  opposite  direction,  first  blew  its 
whistle,  about  five  rods  from  the  plaintiff,  and  thirty  or  forty  rods 
from  the  crossing.  Plaintiff's  horses  took  fright,  broke  from  his 
oontrol,  and  getting  loose  from  the  vehicle,  returned  to  the  cross- 
ing, and  were  injured  by  the  train.    The  argument  was  that,  if  the 
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whistle  had  been  sonnded  eighty  rods  from  the  croBsing,  the  plain- 
;tiff  could  have  kept  his  horses  under  control,  and  thus  avoided  the 
injury.  The  court  said:  "Two  questions  are  made  in  this  caas, 
qnder  this  provision  of  the  statute:  1st  Whether  the  plaintiff, 
having  passed  the  crossing,  and  got  some  thirtv-five  rods  from  it, 
on  his  way,  before  the  engine  arrived  at  the  place  prescribed,  may 
insist  upon  having  the  bell  rung,  or  whistle  blown,  as  upon  a  du^ 
due  to  himself.  It  seems  plain  that  the  purpose  of  the  law  is  to 
secure  as  much  safety  as  could  be  done  by  notice  of  the  approach 
of  an  engine,  against  accidents  at,  and  by  reason  of,  such  crossing. 
While  such  accidents  are,  in  the  main,  likely  to  happen  to  persons 
approaching,  and  about  passing  such  crossing,  yet  they  are  not  con- 
fined to  such  persons.  And  we  think  it  would  be  an  unwarrant- 
able restriction  of  this  provision  of  the  statute  to  hold  that  the 
duty  thereby  imposed  has  reference  only  to  persons  approaching, 
or  in  the  act  of  passing  the  crossing.  In  our  judgment  that  dutj 
exists  in  reference  to  fdl  persons  who,  being  lawfully  at,  or  in  the 
vicinity  of,  a  crossing,  may  be  subjected  to  accident  and  injury  by 
the  passing  of  engines  at  that  place/' 

In  Wilson  v.  Pres.  <&  Dtr.  Susquehanna  Turnpike  Oo.,  21  Bartx 
68,  the  court  said:  "If  there  was  a  failure  on  the  part  oi  the  de- 
fendant to  comply  with  an  express  requirement  of  the  statute, 
either  as  to  the  width  of  the  road,  or  the  mode  of  its  construction, 
and  a  person  travelling  over  it  sustains  an  injury  in  consequence  of 
such  omission,  the  defendant  is  responsible,  unless  it  appeara  that 
the  plaintiff  could  have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care  and  prudence.  *  *  *  The  omission  to  .comply  with 
the  statutory  requirement  is  a  nuisance,  for  which  a  party  injured 
without  negligence  on  his  part  may  claim  damages. '' 

In  Shearm.  &  Bedf.  on  Neg.,  §  13a,  it  is  said:  "  If  a  raihroad  com- 
pany is  required  by  law  to  fence  its  track,  to  ring  bells,  or  to  give 
other  warnings  of  danger ;  or,  if  one  building  a  wail  is  required  to 
make  it  of  a  certain  thickness ;  or  if  obstructions  to  a  street  an 
prohibited ;  a  violation  of  any  of  these  legal  regulations  is  sulB- 
cient  evidence  of  negligence." 

In  Dale  v.  Hall,  1  Wils.  281,  Lbb,  C.  J.,  said:  «'  Bv^  thing  is  a 
negligence  in  a  carrier  or  hoyman,  that  the  law  does  not  excnse.** 
See,  also,  G.  J  0.  Union  B.  R.  Co.  v.  DiU,  22  DL  264 ;  0.  B.SQ. 
R.  R.  Co.  V.  Triplett,  38  id.  482  ;  A.  S  S.  R.  R.  Co.  v.  McElmurrf, 
24  Ga.  75 ;  Ernst  v.  Hudson  River  R.  R.  Co.,  35  N.  Y.  9,  39 ;  Cbr^ 
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Win  y.  N.  Y.  d  R  R.  R  Co.,  3  Ker.  42;  McCall  v.  Chamberlain, 
13  Wis.  637 ;  Fawcett  v.  Y.  £  K  M.  R.  R.  Co.,  2  Eng.  L.  &  Eq. 
289 ;  James  B.  Wright  v.  M.  J  M.  R.  R.  Co.,  4  Allen,  283;  Linfifld 
y.  0.  C.  R.  R.  Corp.,  10  Cueh.  662. 

In  Sheann.  &  Bedf.  on  Negligence,  §  344,  it  is  stated,  as  a  general 
rale,  '^  that  one  who  sustains  a  special  and  particular  injury  from 
an  unlawful  act,  prejudicial  to  the  public,  may  maintain  an  action 
for  his  own  special  injury/'  So,  in  1  Addison  on  Torts,  241,  it  is 
said:  ''Whenever  a  special  or  particular  damage  is  sustained  by  a 
private  individual,  from  a  public  nuisance,  an  action  for  damages 
is  maintainable."  Crommelin  v.  Ooxe,  30  Ala.  318;  Loftin  v. 
McLemore,  1  Stew.  133. 

It  is  a  familiar  principle  of  criminal  law,  that  one  who,  in  the 
commission  of  a  crime,  or  even  of  a  trespass,  by  misadventure,  and 
without  intention,  inflicts  a  personal  injury  on  another,  is  liable 
criminally  for  the  latter  act,  the  grade  of  his  guilt  being  measured 
by  the  grade  of  the  crime  or  offense  he  was  knowingly  committing. 
Thus,  an  ofFender  who,  in  the  commission  of  an  independent 
felony,  accidentally  commits  a  homicide,  is  adjudged  guilty  of 
murder.  If  he  had  been  committing  a  misdemeanor,  or  trespass, 
and  had  slain  another  by  misadventure,  this  would  have  been  man« 
slaughter.  In  such  cases,  the  guilt  of  the  ofFense  intended  is 
transferred  to  the  injurious  act  done,  and  the  gravity  of  the  one 
determines  the  magnitude  of  the  other.  2  Whart.  Am.  Or.  Law, 
§§  933,  965,  997-8-9;  McManua  v.  The  State,  36  Ala.  285. 

It  might  be  argued  that,  inasmuch  as  steamboats,  carrying  pas- 
sengers, were,  under  the  act  of  Oongress  of  July  25, 1866,  required 
to  protect  cotton  and  other  combustible  freights  by  a  complete 
covering,  this  would  operate  an  inducement  to  ship  cotton  on  boats 
that  carried  passengers,  rather  than  on  those  that  simply  carried 
freights.  We  prefer,  however,  to  base  our  opinion  on  other  and 
broader  grounds.  Governed  by  the  principles  above  declared,  and 
by  the  analogies  of  the  law,  we  hold,  that  the  appellee,  in  running 
its  boat  in  palpable  disregard  of  the  act  of  Congress,  as  to  a  com- 
plete covering  of  the  cotton,  rendered  itself  accountable  for  the 
damage  which  resulted  to  the  appellee,  the  same  being  manifestly  a 
direct  consequence  of  such  disregard  of  the  statute. 

9.  It  is  contended,  however,  that  because  the  act  of  Oongress  of 
July  25, 1866,  was  expressly  repealed  by  the  act  approved  February 
2i3,  1871  (16  IJ.  S.  Stats,  at  Large,  440),  which  repeal  was  before 
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this  case  was  tried  in  the  Gircnit  Gonrt,  the  present  action,  so  &r 
as  it  rests  on  that  statute,  is  in  the  natnre  of  a  suit  for  a  penal 
lia|>ilit;,  and  must  fall  wiUi  it  But  this  is  not  a  penal  action,  nor 
a  suit  in  the  nature  of  a  penal  action.  It  is  a  suit  to  recover  dam- 
ages, which  resulted  to  the  plaintiff,  from  the  failure  of  the  defendant 
to  conform  to  the  requirements  of  an  act  of  Congress.  The  ftdlurs 
and  consequent  loss  fixed  the  charge  of  negligence  upon  the  carrier, 
and  denied  to  him  the  defensiye  protection,  reserved  in  the  bill  of 
lading,  against  loss  by  fire.  The  loss  then,  in  the  eye  of  the  law, 
was  the  result  of  negligence;  because  a  violation  by  a  common 
carrier,  of  a  duty  enjoined  bylaw,  is  negligence.  A  subsequent 
repeal  of  the  statute  cannot  convert  negligence  into  diligence.  In 
Woods  V.  Armstrong,  at  Deoember  term,  1875,  we  considered  a 
question  similar  to  this;  and  then  held  that  the  repeal  of  a  statute^ 
which  enjoined  a  duty,  did  not  puige  the  taint  in  a  contract  made 
while  the  statute  was  in  force,  and  in  disregard  of  its  terms. 

Many  of  the  rulings  of  the  Circuit  Court  were  not  in  harmony 
with  the  principles  we  have  declared.  We  deem  it  unneoessazy  to 
point  them  out. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  causa 
rananded. 


FbBT  T.   NsW  ObUAITO,   HoBUJI  &  OhAXXAJTOOGA    RAHilftAB 

OOMPAKT. 

<|SA]m.4ia) 

Where  ownen  of  land  in  %  oitj  have  dedicated  sUeeia  lor  publle  ma^ 
ing  the  fee  of  the  toil,  the  municipal  aathoiities,  in  the  absence  of  ezpi 
legislative  aathoritj,  cannot  aathorise  the  use  of  sodi  streets  bj  a 
railway  company.* 


B 


ILL  of  injunction.    The  relief  waa  denied.    The  opinion  itataa 
the  facts  in  the  latter  part 


Z>.  O.  Anderson  and  R.  H.  Smtih,  for  appellanla. 

^  8e«  note,  otitei  p.  fl87. 
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Oeo.  N.  Stewart  and  ^fao^  McKinstry,  contra. 

SroKii,  J.  The  most  important  question  that  can  be  raised  on 
this  reeord  makes  it  our  duty  to  inquire  into  the  police  power  of 
the  State,  and  the  extent  to  which  its  exercise  may  be  carried  in 
the  control  of  private  property.  The  introduction  of  railroads,  as 
highways  of  travel  and  transportation,  has  seemingly  disturbed 
some  of  the  old  landmarks,  and  requires  of  the  courts,  in  accom- 
modation to  the  spirit  of  progress,  that  we  apply  principles,  long 
well  understood,  to  new  conditions  and  exigencies.  ''All  property,'' 
says  an  eminent  authority,  ''is  held  subject  to  those  general  regula- 
tions which  are  necessary  to  the  common  good  and  general  welfare. 
Bights  of  property,  like  all  other  social  and  conventional  rights, 
are  subject  to  such  reasonable  limitations  in  their  enjoyment,  as 
shall  prevent  them  from  being  injurious,  and  to  such  reasonable 
restraints  and  regulations,  established  by  law,  as  the  legislature, 
under  the  governing  and  controlling  power  vested  in  them  by  the 
Oonstitution,  may  think  necessary  and  expedient.  Commonwealth 
V.  AlgoTy  7  Oush.  84-6,  per  Shaw,  C.  J.  "By  this  general  police 
power  of  the  State,  persons  and  property  are  subjected  to  all  kinds 
of  restraints  and  burdens,  in  order  to  secure  the  general  comfort, 
health  and  prosperity  of  the  State;  of  the  perfect  right  in  the 
l^slature  to  do  which,  no  question  ever  was,  or  upon  acknowl- 
edged general  principles,  ever  can  be  made,  so  far  as  natural  persons 
are  concerned."  Thorpe  v.  Rutland  di  Burlington  R,  R,,  27  Vt. 
140,  149. 

In  the  earlier  history  of  railroads,  controversies  frequently  arose 
as  to  how  far  private  rights,  privileges,  easements  and  even 
chartered  privileges,  could  be  impaired  or  invaded,  in  their  con- 
struction and  operation.  The  controversy  that  arose  over  the 
Wheeling  bridge  is  a  memorable  instance  of  the  obstinate  resist- 
ance opposed  by  the  public,  at  that  time,  to  the  asserted  right  to 
obstruct  the  navigation  of  the  Ohio  river,  one  of  the  great  arteries 
of  river  commerce.  See  Pennsylvania  v.  Wheeling  Bridge  Co.,  13 
How.  518  ;  8.  c,  18  id.  421.  In  the  first  hearing  of  that  case,  it 
was  declared  by  a  -majority  of  the  court  that  the  bridge  was  a  pub- 
lic nuisance,  injurious  to  the  legal  rights  and  interests  of  the  State 
of  Pennsylvania,  the  party  complaining  in  that  suit.  Taney,  0.  J., 
with  whom  Justice  Daki  el  concurred,  dissented,  and  among  other 
things,  employed  the  following  strong  language: 
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'*  I  am  by  no  means  prepared  to  say  that  the  bridge  would  be  a 
public  nuisance  even  at  common  law.  The  evidence  of  the  d^ree 
in  which  it  obstructs  navigation  is  exceedingly  ToluminouSy  and  it 
is  impossible  to  go  fully  into  an  examination  of  its  comparative 
weighty  in  a  manner  that  would  do  justice  to  the  subject,  without 
making  this  opinion  itself  a  volume.  It  is  sufficient  to  say  that, 
in  all  questions  of  this  kind,  the  general  convenience  and  interest 
of  the  public,  in  the  travel  and  trade  across  the  river,  as  well  as  on 
its  waters,  must  be  taken  into  consideration.  For  whether  it  is  a 
public  nuisance  or  not,  depends  upon  whether  it  is  or  is  not  inju- 
rious to  the  public.  The  cases  in  the  State  courts,  and  in  the  Cir- 
cuit Courts  of  the  United  States,  referred  to  in  the  argument, 
which  I  shall  not  stop  here  to  examine,  in  my  opinion  maintain 
this  doctrine ;  and  upon  principle,  independently  of  adjudications, 
it  cannot  be  otherwise.  A  structure  which  promotes  the  conven- 
ience of  the  public  cannot  be  a  nuisance  to  it.  And  the  public, 
whose  interests  are  to  be  looked  to  in  this  case,  is  not  the  public  of 
any  particular  town,  or  district  of  country,  or  State,  or  States,  but 
the  great  public  of  the  whole  Union.  Taking  this  view  of  the 
question,  and  looking  at  the  testimony  as  set  forth  in  the  reoord, 
and  more  especially  to  that  unerring  test — ejepertence  —  which  the 
lapse  of  time  has  afforded,  I  am  convinced  that  the  detriment  and 
inconvenience  to  the  commerce  and  travel  on  the  river  is  small  and 
occasional  only,  while  the  advantages  which  the  public  derives  from 
the  passage  over  are  great  and  constant ;  and  if  the  courts  of  the 
United  States  had  common-law  jurisdiction,  and  the  question  was 
legally  before  us  to  determine  whether  this  bridge  was  a  public 
nuisance  or  not,  I  am  of  opinion  that  it  is  not ;  and  that  the  advan- 
tages which  the  great  body  of  the  people  of  the  United  States  reap 
from  it  outweigh  the  disadvantages  and  inconvenience  sustained 
by  the  commerce  and  navigation  of  the  river." 
,  Before  the  case  went  a  second  time  before  the  Supreme  Court,  an 
act  of  Congress  had  been  passed,  declaring  ''  that  the  bridges  across 
the  Ohio  river  at  Wheeling,  in  the  State  of  Virginia,  and  at  Bridge- 
port, in  the  State  of  Ohio,  abutting  on  Zane's  Island,  in  said  river, 
are  hereby  declared  to  be  lawful  structures  in  their  present  posi- 
tions and  elevations,"  etc.  It  was  held  that  this  act  legaliaed  the 
bridges,  from  that  time  forth.  The  substance  of  the  decision  was, 
that  *^  the  bridge  no  longer  being  an  unlawful  interference  with  a 
public  right,  the  defendant's  authority  to  maintain  it,  in  its  then  poai- 
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tioQ  and  height,  existed  from  the  moment  of  the  enactment ;  for 
their  authority  then  combined  the  concurrent  powers  of  both  goT- 
emmentSy  State  and  Federal ;  and  if  these  are  not  sufficient,  none 
can  be  found  in  our  system."    18  How.  421. 

Speaking  on  the  same  subject,  the  Supreme  Oonrt  of  the  United 
States  said,  in  CHlman  v.  Philaddphiay  3  Wall.  713,  729:  <'  It  must 
not  be  forgotten,  that  bridges,  which  are  connecting  parts  of  tum^ 
pikes,  streets,  and  railroads,  are  means  of  commercial  transporta^ 
tion,  as  well  as  navigable  waters;  and  that  the  commerce  which 
passes  over  a  bridge  maybe  much  greater  than  would  ever  be  trann* 
ported  on  the  water  it  obstructs.  It  is  for  the  municipal  power  to 
weigh  the  considerations  which  belong  to  the  subject,  and  to  decide 
which  shall  be  preferred,  and  how  far  either  shall  be  made  subaer* 
rient  to  the  other.'' 

We  have  indulged  in  these  reflections  on  a  kindred  subject,  to 
show  that  the  new  methods  of  travel  and  transportation,  intro- 
duced by  modem  discovery,  have  somewhat  modified  the  ancient 
rules  which  gave  redress  for  private  injuries,  caused  by  public  nui- 
sances ;  or,  rather,  the  right  of  the  government  to  exercise  its 
police  power,  in  selecting  and  fostering  one  public  enterprise,  look? 
ing  to  the  public  accommodation,  at  the  expense  of  other  interests, 
private  and  public,  has  been  more  clearly  declared  and  defined.  In- 
ventions new  and  useful,  and  new  industries  and  new  enterprises  con- 
sequent thereon,  necessarily  impose  the  duty  of  making  new  appli- 
cations of  legal  principles.  The  world,  in  its  industries  and  com- 
merce, is  making  giant  strides ;  and  judicial  science  must  struggle 
to  keep  pace  with  the  necessities  which  are  the  fruits  of  such  won- 
derful progress. 

Highways  and  streets  are  necessities  in  every  civilized  community. 
Their  proper  maintenance  and  preservation  fall  evidently  within 
the  purview  of  police  power.  Mr.  Gooley  says  (Oonst.  Ldm.  588)« 
''The  highways,  within  and  through  a  State,  are  constructed  by 
the  State  itself,  which  has  full  power  to  provide  all  proper  regula- 
tions of  police  to  govern  the  action  of  persons  using  them,  and  to 
make,  from  time  to  time,  such  alterations  in  these  ways  as  the 
proper  authorities  shall  deem  proper." 

In  Dillon  on  Corporations  it  is  said:  ''§618.  Public  streets, 
squares,  and  commons,  unless  there  be  some  special  restriction 
.when  dedicated  or  acquired,  are  for  the  public  use ;  and  the  use  is 
none  the  less  for  the  public  at  large,  as   distinguished  from  the 
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municipality,  because  they  are  cdtoate  within  the  limits  of  the  lat- 
ter, and  because  the  legislature  may  have  given  the  supervision  and 
control  of  them  to  the  local  authorities.  The  legislature  of  the 
State  represents  the  public  at  large,  and  has  full  and  paramount 
authority  over  all  public  ways  and  public  places.  '  To  the  Com- 
monwealth here/  says  Ohief  Justice  Gibsoh,  ^  as  to  the  king  in 
England,  belongs  the  franchise  of  every  highway,  as  a  trustee  for 
the  public ;  and  streets,  regulated  and  repaired  by  the  authority  of 
a  municipal  corporation^  are  as  much  highways  as  are  rivers,  rail- 
roads, canals,  or  public  roads,  laid  out  by  the  authority  of  the 
quarter  sessions.' 

"  §  519.  By  virtue  of  its  authority  over  public  v^ays,  the  legis- 
lature may  authorize  acts  to  be  done  upon  them,  or  legaUae  obstnio- 
tions  therein,  which  would  otherwise  be  deemed  nuisances.  As 
familiar  instances  of.  this  may  be  mentioned  the  authority  to  rail- 
way, water,  telegraph,  and  gas  companies,  to  use  or  occupy  streets 
and  highways  for  their  respective  purposes.  And  it  may  be  here 
observed,  that  whatever  the  legislature  may  authorize  to  be  done 
is  of  course  lawful ;  and  of  such  acts,  done  pursuant  to  authority 
given,  it  cannot  be  predicated  that  they  are  nuisances ;  if  they  wers 
such  without,  they  cease  to  be  nuisances  when  having  the  sanction 
of,  a  valid  statute." 

In  Black  V.  PhUa.  &  Reading  R.  R.,  58  Penn.  St.  352,  the  court 
said:  "  The  ground  on  which  the  plaintifls  found  their  application 
is,  that  this  track  crosses  William,  Bath,  and  Bank  streets,  at  grade, 
and  is  a  public  nuisance,  from  which  the  plaintifls  sufler  special 
damage,  not  shared  by  their  fellow  citizens.  The  track  complained 
of  is  in  certain  public  streets,  and  not  upon  any  property  of  the 
plaintifEs,  and  if  a  nuisance,  is  a  public  one,  which  could  be  the 
subject  of  a  public  prosecution,  which  the  Commonwealth  have 
not  deemed  proper  to  institute.  The  plaintiffs  are  therefore  bound 
to  make  out  two  things:  1st,  that  this  is  a  public  nuisance ;  and 
%dy  that  the  plaintiffs  have  sustained  special  damage,  which,  if  they 
do  not  prove,  renders  the  first  question  immateriaL'* 

In  Commonwealth  v.  Erie  &  North  Bati  R.  R.,  37  Penn.  St  354^ 
the  same  court  said:  "  The  right  of  the  supreme  legislative  power 
to  authorize  the  building  of  a  railroad  on  a  streety  or  other  pnblie 
highway,  is  not  now  to  be  doubted.'' 

In  the  People  v.  Kerr,  27  N.  Y.  188,  speaking  ot  the  streets  of 
New  York  city,  the  court  said:    ^^ So  far  as  the  existing  public 
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lights  in  these  streets  are  oonoemed^  such  as  the  right  of  passage 
and  travel  over  them  as  oommon  highways,  a  little  reflection  will 
shovr  that  the  legislature  has  supreme  oontrol  over  them.  When 
no  private  interests  are  involved,  or  invaded,  the  legislature  may 
close  a  highway,  and  relinquish  altogether  its  use  by  the  public ; 
or  it  may  regulate  such  use,  or  restrict  it  to  peculiar  vehicles,  or  to 
the  use  of  particular  motive  power.  It  may  change  one  kind  of 
public  use  into  another,  so  long  as  the  property  continues  to  be  de- 
voted to  public  use.  What  belongs  to  the  public  may  be  controlled 
and  disposed  of  in  any  way  which  the  public  agents  see  fit.  The 
numerous  statutes  by  which  railroad  companies  are  authorized  to 
use  and  occupy  public  highways,  have  not  yet  been  questioned ; 
and  I  do  not  see  how  they  can  be,  on  behalf  of  the  people,  or  for 
any  reason  except  when  they  are  shown  to  int^  ')re  with  private 
rights  in  the  soil  over  which  the  highway  passes.  As  long  as  the 
use  to  which  a  highway,  or  any  other  public  property  or  right,  is 
to  be  applied  or  tran^erred,  is  a  public  use,  it  is  a  matter  of 
discretion  in  the  legislature  to  permit  its  application  or  transfer, 
and  the  people  must  question  their  action  elsewhere  than  in  the 
courts. 

"  If  the  use  of  the  streets  in  question  in  this  action,  for  the  pur- 
poses contemplated  by  this  act,  is  a  public  use,  the  grantees  of  the 
right  to  apply  them  to  this  use  are  not  to  be  required,  as  a  condi- 
tion to  such  use,  to  make  compensation  to  the  owners  of  any  prop- 
erty  afFected  by  their  proceedings,  for  the  consequential  damage 
which  may  follow  to  the  latter,  however  great  and  however  inevit- 
able it  may  be.  Even  though  the  construction  and  use  of  an  iron 
track  for  vehicles,  in  the  streets  of  the  city  of  New  York,  should 
be  an  interference  with  and  injury  to  the  use  and  enjoyment  of  the 
lots  fronting  on  such  streets,  to  such  an  extent  that  it  would  be  a 
continuous  private  nuisance,  if  it  were  not  authorized  by  law;  yet 
the  statute  granting  such  authority  is  not  unconstitutional  or  in- 
valid, because  it  does  not  require  compensation  for  this  injury  to 
the  owners  of  such  property.  Private  rights  and  interests  must 
and  do  give  way,  in  numerous  instances,  to  the  demands  of  the 
public  good." 

In  the  OUjf  of  Clinton  v.  T%e  Cedar  Rapids  J  Missouri  Rivsr  R. 
X  Oo,f  24  Iowa,  455,  it  is  said:  **  Where  the  fee  of  the  streets  in  k 
city  is  vested  in  the  corporation,  in  trust  for  the  public,  the  legis- 
lature may  authorize  them  to  be  used  by  a  railroad  company  in  the 
Vol.  XXVIII  —  94 
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constraction  of  its  road,  with  the  consent  of  the  city,  and  withont 
compensation." 

In  Murphy  y.  City  of  Chicago,  29  111.  279,  it  is  held  :  ''  A  city 
is  not  liable  for  damages,  resulting  from  the  proper  exercise  of  aa- 
thority  in  permitting  railroad  tracks  to  be  laid  in  the  streets^  or  in 
raising  the  grade  of  streets.  Unless  the  authorities  of  a  city  exceed 
their  power  in  this  regard^  there  is  no  liability." 

In  Moses  ei  al.  y.  Pittsburg,  Port  Wayne  A  Chicago  IL  B.  Oo,^ 
21  111.  517,  it  is  said:  ''  When,  by  a  city  charter,  its  local  anthorities 
are  Yested  with  exclnsiYe  control  oYcr  the  streets,  as  in  the  city  of 
Chicago,  and  those  authorities  grant  permission  to  locate  railway 
tracks  along  a  street,  the  owners  or  occupants  of  property  fronting 
on  such  street  cannot  enjoin  the  laying  of  such  tracks,  nor  leoeive 
any  damage  or  compensation  for  such  use  of  a  street" 

In  Porters.  North  Missouri  R.  R.  Co^  33  Mo.  128,  it  is  said: 
'^  The  use  by  a  railroad,  under  authority  of  its  charter,  of  a  street 
in  its  ordinary  use  as  a  means  of  traYcl  and  transportation,  is  not  a 
perYerdon  of  the  highway  from  its  original  purposes.  Any  dam- 
age to  the  property  abutting  on  the  street,  resulting  from  such 
obstruction,  is  damnum  absque  injuria/* 

In  Vason  y.  South  Carolina  R.  R.  Oo.y  42  Qa.  681,  it  is  said: 
**  The  use  of  steam  engines,  to  draw  trains  of  cars  OYer  the  street 
railroad,  laid  down  by  the  Augusta  &  SommerYille  R.  R.  Co.,  through 
Washington  street,  in  the  city  of  Augusta,  is  expressly  authoriwd 
by  acts  of  the  legislature  of  this  State,  and  by  the  contracts  and 
ordinances  of  the  city  of  Augusta  ;  and  being  so  authorised,  the 
running  of  said  trains  cannot  be  abated  as  a  public  nuisance,  under 
the  RoYised  Code  of  this  State,  CYen  though  such  use  tend  to  the 
immediate  annoyance  of  the  citizens  in  general." 

In  Tennessee  A  Alabama  R.  R.  Co.  y.  Adams,  3  Head,  696,  it  is 
said:  ^'  The  legislature  has  the  power  to  authorize  the  building  of 
a  railroad  within  a  town  or  city,  or  upon  a  street,  or  other  pablio 
highway." 

The  same  principle,  with  slight  modification,  is  declared  in  In- 
habitarUs  of  Springfield  y.  Conn,  R.  R.  Co^  4  Cosh.  68  ;  Jaamss 
River  d  Kanawha  Co,  y.  Anderson,  12  Leigh,  278 ;  Taie  y.  Ohio  S 
Miss.  R.  R.  Co,,  7  Ind.  479 ;  New  Albany  S  Salem  JZ.  JZ.  Cb.  y. 
(7  Daily,  13  Ind.  353;  N.  0.  di  CarroUon  R.R.O0.X.  Second  Munir 
cipalUy  of  N.  0.,  1  La.  Ann.  128 ;  Oeiger  y.  FUer,  8  Fla.  825;  lie 
State  V.  Mayor,  5  Port  279. 
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In  Peters  v.  N.  0.  Mobile  S  Ghattanooga  Railroad^  at  the  present 
term,  we  announced  that  the  entire  qnestion  we  have  been  consider- 
ing above  most  be  and  is  confined  to  legislative  discretion.  We 
laid:  ''It  is  a  part  of  the  sovereignty,  to  be  exercised  or  withheld 
for  the  public  welfare.  What  will  best  promote  the  interests  of  the 
public,  must,  in  a  great  degree,  be  left  to  the  wisdom  and  discretion 
of  the  legislature.  When  it  is  exercised,  one  right  or  privilege  of 
the  public  is  taken  away,  or  impaired,  that  another,  considered  of 
greater  value,  may  be  conferred  and  fostered." 

Time,  the  unerring  test  in  the  utilization  of  new  discoveries^ 
has  demonstrated  that  long  and  connecting  lines  of  railroad  greatly 
facilitate  and  cheapen  transportation.  To  construct  and  operate 
such  long  and  connecting  lines,  it  is  necessary  that  cities,  towns, 
and  navigable  water-courses  shall  be  traversed  by  them.  The  city 
is  traversed,  necessarily,  by  and  through  its  streets ;  and  in  laying 
a  railroad  track  along  a  public  street,  the  use  and  comfort  of  the 
latter,  as  a  highway  or  thoroughfare,  must  necessarily  be  somewhat 
impaired.  When  this  is  done  under  proper  authority,  it  is  but  the 
assertion  of  so  much  of  the  sovereign  power  and  discretion,  by  which 
one  right  or  easement  is  abridged  in  its  enjoyment,  that  the  public 
may  have  another,  deemed  to  be  of  greater  value. 

The  rights  of  property  in  the  public  streets  of  a  city  are  of  two 
classes.  One  of  the  classes  embraces  all  those  cases,  where,  by  a 
simple  act  of  dedication,  without  any  conveyance  of  title,  the  owner 
of  the  freehold  sets  off  a  part  of  the  land*  as  a  public  highway. 
When  this  is  the  case,  neither  the  government,  the  municipality, 
nor  the  public,  acquires  any  other  interest  than  that  of  a  mere  ease- 
ment The  ultimate  fee  remains  unaffected  by  such  dedication. 
When  a  street,  thus  dedicated,  is  improperly  obstructed,  or  perverted 
to  a  use  other  than  that  for  which  it  was  dedicated,  the  owner  of 
the  fee  has  left  in  him  sufficient  title  or  right  to  prevent  or  redress 
the  wrong  ;  and  for  this  purpose,  the  general  rule  is,  that  the  owner 
of  the  attinging  property  is  the  owner  of  the  ultimate  fee,  extending 
to  the  center  of  the  street  See  Cincinnati  v.  Whiter  6  Pet  431 ; 
Dill,  on  Corp.,  §§  493,  495,  496,  500,  524. 

''  When,  however,  the  fee,  or  original  title  passes  from  the  orig- 
inal proprietor,  as  in  some  of  the  States  it  is  declared  it  shall  in 
statutory  dedications,  and  in  land  acquired  for  streets  and  public 
purposes,  by  the  exercise  of  the  right  of  eminent  domain,  such  pro- 
prietor, or  the  adjoining  owner,  cannot  maintain  an  action  for 
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injuries  to  the  soil,  or  ejectment ;  bat  he  still  has  his  remedy  tot 
any  special  injury  to  his  rights  by  unauthorized  acts  of  others.'* 
Dill,  on  Corp.,  §  526. 

But  in  each  of  these  classes  of  cases,  if  the  soToreign  power 
grant  the  right  to  construct  a  railroad  track  and  run  trains  on  or 
over  such  public  street,  this  is  a  legitimate  exercise  of  the  police 
power  inherent  in  the  State,  and  the  changed  use  of  the  street  ceases 
to  be  a  public  nuisance  of  which  any  one  can  comphiin.  See  an 
able  discussion  of  this  subject  in  Barney  y.  City  of  Keokuk^  4  Otto^ 
324.  When,  howeyer,  under  the  first  named  of  the  above  classes, 
the  ultimate  fee  remains  in  the  land  proprietor,  the  municipal  gov- 
emment  cannot  confer  on  a  railroad  corporation  the  right  to  conyert 
a  public  street  into  a  road-bed  for  its  own  use,  unless  the  charter 
of  such  municipality,  or  some  other  l^gislatiye  authority,  confer  on 
it  the  power  to  do  so.  Suoh  police  power  can  only  be  exercised  by 
the  sovereignty,  or  under  its  authority.  We  say  nothing,  at  present, 
of  the  right  of  the  railroad  corporation,  under  the  doctrine  of  emi- 
nent domain,  to  have  a  street  condemned  to  its  use,  making  com- 
pensation. See  James  River  dk  K.  Go.  y.  AndersoHf  12  Leigh,  278 ; 
Inhabitants  of  Springfield  y.  Gonn,  Biver  R.  R,  Co.,  4  Gush.  6S  ; 
Tate  y.  Ohio  £  Miss.  R.  R.  Co.,  7  Ind.  479. 

The  bill  in  the  present  case  was  filed  in  fayor  of  certain  persons, 
alleged  to  be  the  owners  of  property  bordering  on  Oommeroe  street^ 
in  the  city  of  Mobile,  and  seeks  to  enjoin  the  laying  of  the  track 
of  defendant's  railroad'along  said  street,  between  Ohurch  street,  on 
the  south,  and  Beauregard  street,  north.  The  bill  alleges  &ct8» 
tending  to  show  that  the  use  of  the  street  as  a  thoroughfare  will 
be  much  obstructed  by  the  presence  of  the  railroad  and  its  trains, 
that  Oommerce  street,  between  the  named  points,  is  the  most  im- 
portant commercial  street  in  the  city  ;  that  the  rents  of  stores  on 
the  street  will  suffer  shrinkage  by  the  construction  and  use  of  the 
railroad  ;  and  that  such  public  nuisance  will  work  a  private  injury 
to  the  complainants.  Many  facts  are  averred,  tending  to  show 
these  probable  results.  Among  the  statements  of  the  bill  are  the 
following: 

^^  That  Oommerce  street  is  an  old  street,  opened  more  than  thirty 
years  ago,  by  the  owners  of  lands  over  and  through  which  it  pnDPCs, 
for  their  own  convenience,  and  was  by  them  permitted  to  be  used 
by  other  citizens  and  travellers,  as  a  public  highway,  and  has  ever 
since  continued,  and  now   is  such  public  street  or  thoroughfare ; 
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ftnd  that  said  complainants,  and  all  other  owners  of  lands  fronting 
on  said  street^  own  the  lands  in  front  of  their  buildings,  to  the 
center  of  said  street,  subject  only  to  the  public  easement,  or  right 
of  way  over  it,  acquired  as  before  stated  and  the  city  has  ncTer 
been  the  owner  of  the  fee,  or  soil,  of  any  part  of  said  street.     *    * 

*  <<  Complainants  further  show  that  said  railroad  company 
haye  made  no  application  to  them,  or  to  the  other  owners  of  the 
property  on  said  street,  for  permission  or  authority  to  use  the  same 
for  their  said  road,  but  are  proceeding,  as  complainants  are  in- 
formed, under  a  pretended  ordinance  of  the  corporate  authorities 
of  the  city  of  Mobile,  adopted,'^  etc.  The  bill  charges  the  procure- 
ment of  an  ordinance  of  the  city,  granting  to  the  railroad  ''  a  per- 
petual franchise  and  monopoly  in  a  public  street,  for  the  exclusive 
use  and  private  interest  of  the  corporation,  to  the  great  damage 
and  injury  of  complainants,  and  all  other  owners  on  and  in  said 
street,  and  without  making  to  them  any  compensation  therefor.^ 

A  copy  of  the  city  ordinance  is  attached  to  the  bill  as  an  exhibit, 
which  does  grant  the  power  to  construct  the  railroad  on  and  along 
Oommerce  street. 

It  will  be  seen  from  the  averments  of  the  bill,  given  above,  if 
the  facts  be  truly  stated,  Oommerce  street  was  established  by  dedica- 
tion, and  that  it  belongs  to  the  class  of  which  the  ultimate  fee  re- 
sides in  the  co-terminous  land  proprietors.  We  have  looked  into 
the  act  "  To  incorporate  the  Oity  of  Mobile,"  approved  February  2^ 
1866  (Pamph.  Acts,  202).  Sections  1, 30  and  94  bear  on  the  ques- 
tion of  the  powers  of  the  municipal  government.  We  find  no 
express  provision  in  the  charter,  authorizing  the  city  authorities  to 
grant  to  the  railroad  company  the  right  to  lay  the  track  of  its  road 
on  the  streets  of  Mobile.  We  have  shown,  above,  that  such  power 
cannot  be  exercised  by  the  city  government,  unless  it  is  conferred 
upon  it  by  the  legislature.  The  present  case  was  finally  tried  on 
demurrer  to  the  bill,  which  is  an  admission  of  the  truth  of  every 
averment  that  is  well  pleaded.  We  have  thus  presented  to  us  a 
prima  facie  case  of  public  nuisance,  attempted  to  be  erected  in  a 
street,  the  fee  of  which  is  in  private  individuals,  who  complain  and 
show  that  such  structure  will  do  them  an  individual  injury ;  and 
the  authority  shown  for  such  structure  is  an  ordinance  of  the  city, 
which  its  authorities  had  no  power  to  enact  .  The  demurrer  to  the 
bill  should  not  have  been  sustained,  but  the  defendant  should  have 
been  put  to  its  defense.     If  as  supposed  by  the  chancellor,  the 
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property  of  Commerce  street  was  in  the  city,  or  oat  of  the  landed 
proprietors,  then  the  city  ordinance  was  ample  authority. 

2.  We  have  been  asked  to  look  at  the  act  ''  To  incorporate  the 
New  Orleans,  Mobile  &  Chattanooga  Railroad  Company/'  approved 
November  ^,  1866.  (Pamph.  Acts,  6.)  If  that  act,  section  13^ 
were  before  ns,  it  would  seem  to  meet  the  wants  of  this  case,  no 
matter  what  the  class  to  which  Commerce  street  belongs.  But  we 
eannot  consider  that  statute.  It  is  a  private  law,  and  must  be 
proved  in  any  court ;  while  in  the  Chancery  Court,  it  is  required 
to  be  pleaded  as  well  as  proved.  1  Greenl.  Bv.,  g  480  ;  McDonald 
V.  Mobile  Life  Ins,  Co,^  at  this  term. 
.  Our  attention  has  been  directed  to  the  case  of  Fredericiaimrg  d 
Potoniac  R.  R.  Co,  v.  City  of  Richmond^  recently  decided  in  the 
Supreme  Court  of  Appeals  of  Virginia.  The  opinion  of  CH&isriAir, 
J.,  delivered  in  that  case,  contains  much  sound  argument,  and 
many  reasons  why  legislative  bodies,  in  conferring  on  railroad  cor- 
porations right  of  way  over  streets  of  cities  and  towns,  should  re- 
serve to  such  cities  or  towns  some  control  and  discretion  in  the 
selection  of  the  street  along  which  the  railroad  will  be  permitted 
to  lay  its  track.  In  that  case,  the  legislative  grant  authorised  the 
raising  of  '^a  joint  capital  stock,  for  the  purpose  of  making  a  rail- 
road from  some  point  within  the  corporation  of  Richmond,  to  be 
approved  by  the  common  council,  to  some  point  within  the  corpo- 
ration of  Fredericksburg,''  etc.  It  is  manifest  that)  in  this  grant 
of  power,  no  absolute  authority  was  conferred  on  the  railroad  cor- 
poration to  locate  its  track  on  any  street,  without  the  approval  of 
the  common  council. 

Section  13  of  the  act  incorporating  the  New  Orleans,  Mobile  ft 
Chattanooga  Railroad  Company  contains  no  such  limitation  on  the 
power  of  the  corporation  ;  and  while  it  may  be  a  subject  of  regret 
that  no  such  wholesome  restraint  has  been  reserved  in  the  presmt 
charter,  we  have  no  power  to  insert  one  by  construction.  Under 
the  rules  declared  above,  this  entire  subject  was  within  the  power 
and  discretion  of  the  legislature,  and  they  seem  to  have  conferred 
the  right  in  absolute  terms.  The  principles  declared  in  the  Vir- 
ginia Supreme  Court  of  Appeals  are  not  in  conflict  with  our  views 
expressed  above. 

A  supplemental  bill  was  filed,  which  alleges  that  the  city  ordi- 
nance, authorizing  the  railroad  company  to  lay  its  track  in  Com* 
meroe  street,  was  subsequently  repealed.     We  forbear  to  comment 
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on  thi8»  because  the  question  will  become  a  very  different  one,  when 
the  act  incorporating  the  New  Orleans,  Mobile  &  Chattanooga 
Railroad  Company,  set  up  in  the.answer.is  brought  before  the  court. 
On  the  question  of  the  effect  of  such  repeal,  if  done  after  work 
had  been  (fommenced  under  it,  even  if  the  city  ordinance  had  been 
necessary  to  confer  the  right  in  the  first  instwce,  see  Fearvls  Eoir 
T.  Mayor,  etc.  Mobile^  at  the  present  term.  See,  also,  section  13 
of  the  railroad  charter,  supra. 

[Omitting  a  minor  point.] 

While  we  feel  bound  to  reverse  the  decree  of  the  chancellor,  oy 
which  he  sustained  the  defendant's  demurrer,  we  think  the  answer 
justified  the  dissolution  of  the  injunction.  We  therefore  decline 
to  reinstate  it 

Reversed  and  remanded. 


Hurt  t.  Olabkb. 

(MAlA.  w 


^minerMp'^emltkoTiiiifofpiMrinertol^ 

indMdfiol  ddft — raHfieation. 

A  member  of  a  mercantile  partnership  dellTered  goods  of  the  partnership  to 
his  physielan,  by  agreement,  on  acooant  of  his  indiyidoal  debt  due  and  to  be* 
come  due  to  him.  The  physician  knew  that  the  goods  belonged  to  the  partner- 
ship. The  other  partner  knew  nothing  of  the  agreement  at  the  time,  but 
snbseqaently  learning  it/he  offered  the  physician  to  allow  his  account  as  a 
credit  if  he  would  pay  the  balance  of  the  firm  account  in  cash,  but  this  ofler 
was  not  accepted  In  an  action  by  him  against  the  physician,  KM,  (1)  thai 
the  agreement  was  not  binding  on  the  plaintiff ;  (3)  that  the  unaccepted 
offer  was  not  a  ratification  of  it. 

ACTION  on  account  for  goods  sold  and  deliyered.  The  plaintiff 
was  a  member  of  the  mercantile  firm  of  Hurt,  Oorbin  and 
Atkins.  The  defendant  was  a  member  of  the  firm  of  Kent  ft 
Clarke,  physicians.  Atkins  owing  Kent  ft  Clarke  for  medical  ser- 
Tices,  proposed  to  pay  them  therefor  and  for  future  services  in  goods 
of  his  partnership,  and  Clarke  assented  to  it.  The  goods  in  ques* 
tion  were  delivered  by  Atkins  to  Clarke  in  pursuance  of  that 
amtngement.  The  plaintiff  knew  nothing  of  the  agreement  at  the 
time,  but  subsequently,  learning  it,  offered  to  allow  Clarke's  bill  as 
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ft  credit  on  the  account  for  the  goodB,  the  latter  being  the  larger,  if 
Clarke  would  pay  the  balance  in  cash.  This  was  not  assented  to. 
The  other  facts  are  in  the  opinion.    The  defendant  had  judgment 

W.  C.  Wordy  for  appellant 

John  White,  contra.  1.  The  contract  between  Atkins  and  de- 
fendant bound  the  partnership.  Whiio  t.  Ihles  it  Dunkgt,  7  Ala. 
669  ;  Oreaey  r.  Wyeth,  10  N.  H.  16. 

2.  One  partner  is  bound  by  an  appropriation  of  the  goods  of 
the  firm  to  the  individual  debt  of  his  copartner  if  he  assents 
to  it,  either  before  or  after  it  is  donow  McNoiU  v.  Itejfnolds,9  Ala. 
813  ;  Woodward  y.  Winship,  12  Pick.  480.  The  plaintiff's  proposal 
to  allow  the  debt  against  Atkins  as  a  credit  was  an  assent  and  rati- 
fication of  the  contract  under  which  the  goods  were  obtained  by 
the  defendant.  The  defendant  was  entitled  to  a  reasonable  time 
for  compliance  and  perf ormance,  after  acceptance.  Add.  on  Gont 
880,  1121-2  ;  Ohitty  on  Oont  811 ;  Ohi^n  t.  Ifortan,  6  MoLeaii, 
500 ;  Brickell's  Digest,  397,  §  281. 

Bbiokell,  0.  J.  It  is  a  legal  consequenoe  of  all  mercantile  part- 
nerships, that  each  partner  is  the  general  agent  of  the  firm,  in  aD 
transactions  within  the  scope  of  its  business.  Within  the  range  of 
its  ordinary  business,  his  acts  and  engagements  are  as  binding  on 
the  firm,  as  if  all  the  members  had  united  in  them.  Partnerships 
are  formed  for  the  common  benefit  of  all  the  partners,  not  for  the 
exclusiye  individual  benefit  of  either  partner;  and  contracts  made 
by  one,  on  his  own  account,  for  his  own  benefit,  to  the  injury  of 
the  other  partners,  are  without  the  scope  of  the  partnership  bod* 
ness,  and  without  the  range  of  the  authority  the  law  implies.  They 
are  not,  consequently,  binding  on  the  firm,  unless  the  other  mem- 
bers authorize  them,  or  subsequently  ratify  them.  Bach  partner 
has  an  implied  authority  to  make  or  indorse  promissory  notes  in 
the  name  of,  and  binding  on  the  firm,  if  they  are  made  or  indorsed 
for  the  benefit  of  the  partnership,  in  the  coarse  of  the  partnership 
business.  But  neither  partner  can,  for  his  own  benefit,  or  for  meie 
accommodation  of  a  third  person,  by  virtue  of  his  general  agenqy, 
make  or  indorse  promissory  notes  in  the  name  of  the  firm,  which 
will  bind  it     Mauldin  v.  Br.  Bank  of  Mobile^  2  Ala.  602. 

Each  partner  has  an  implied  authority  to  dispose  of  the  partner- 
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'«hip  proper^;  bat  there  is  a  well-defined  limitatipa  of  the  aatboir*-. 
ity.  The  dispoBition  must  be  on  account^  and  for  the  b^n^efltol 
the  firm.  A  disposition  on  his  own  acoount^  and  for  his  own: indi- 
vidual benefifcy  is  without  his  authority,  and  like  the  uuauthprusedL 
act  of  other  agents,  is  not  valid  against  the  firm. .  An  appjropriiH. 
tion  of  the  partnership  property  to  the  payment  of  his  individQuk 
debt,  whether  it  is  a  pre-existing  debt  or  a  debt  contracted  contemn 
poraneously  with  the  appropriation,  is  as  inoperative  against  the^ 
firm,  as  an  executory  contract  by  which  he  niay  attempt  to  binAt 
the  firm  for  the  payment  of  such  debt.  Livingston  y.  Roosevdtt^ 
1  Am.  Lead.  Oas.  557;  Parsons  on  Part.  Ill;  Pierce  d  Baldwin  ik 
Pass  A  Oo.y  1  Port  232;  NaU  <&  Brooks  v.  Melniyre,  31  Ala.  532 1( 
Burmil  £  Clarke  v.  JS^ringfieldy  15  id.  273. 

In  the  present  case,  Clarke  knew  that  the  partnership  existed 
between  Hurt  and  Atkins,  and  that  the  goods  Atkins  proposed  ta 
sell  him  in  satisfaction  of  the  debt  due  from  him,  and  the  debt  it| 
was  contemplated  he  would  contract  in  the  future,  were  the  prop*^ 
erty  of  the  partner8hip«  The  dealing  was  with  Atkins  on  hiri 
own  account,  for  his  own  benefit,  and  to  the  injury  of  the  partnerr^ 
ship.  It  may  be  that  neither  Atkins  nor  Clarke  intended,  or  sup-^ 
posed  it  possible,  that  eventual  loss  would  result  to  the  partnership. 
Indemnity  against  loss,  it  was  doubtless  believed,  that  Atkins  wouldi 
make,  and  be  fully  able  to  make,  on  the  settlement  of  the  partneis 
ship  accounts.  The  risk  of  Atkins'  solvency  was  thus  transferred^! 
or  attempted  to  be  transferred,  from  Clarke,,  his  creditor,  to  the 
partnership^  without  their  consent.  One  man  cannot,  and  ought 
not  to  be  permitted,  thus  to  dispose  of  the  property  of  another, 
without  his  consent.  Atkins,  with  Clarke's  knowledge,  in  the 
transaction  we  are  considering,  exceeded  his  authority,  and  violated 
the  duty  of  his  relation  ;  and  the  agreement  of  Atkins  is  not  bind- 
ing on  Hurt,  unless  it  was  ratified  by  him  subsequently. 

The  case  of  White  v.  Ihles  S  Dunlap,  7  Ala.  569,  is  wholly  nn^ 
like  the  present  case,  and  rests  on  its  peculiar  facts.  The  con- 
tract, in  that  case,  was  for  work  and  labor  to  be  done  and  performed^ 
by  one  of  the  partners,  and  to  be  paid  for  in  board  furnished  hinu 
The  contract  was  made,  the  work  done,  and  the  board  furnished^ 
in  ignorance  of  the  existence  of  a  partnership ;  while  in  the  case 
before  us,  it  is  apparent  Clarke  knew  of  the  existence  of  the  part- 
nership, and  that  the  goods  to  be  sold  him,  and  which  were  subse- 
quently purchased,  were  the  property  of  the  partnership.  The  case 
Vol.  XXVIIT  —  95 
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18  not  distinguiBhable  from  that  of  Pierce  d  Baldwin  y.  Pan  S  * 
Co.9  supra. 

2.  It  is  insistedy  howeyer,  that  the  proposition  made  by  Hart, 
when  informed  of  the  agreement  between  Clarke  and  Atkins,  was 
an  assent  to,  and  ratification  of  it  It  is  certainly  tme,  that  if 
Hurt  assented  to  the  agreement,  when  informed  of.  it,  the  assent 
has  the  effect  on  it  which  a  previous  authority  to  Atkins  to  make  it 
Would  have  had.  It  would  become  valid  and  binding  on  the  partner- 
ship. But  a  mero  offer  by  Hurt,  to  take  the  debt  due  from  Atkins 
iu  part  payment,  if  Olarke  would  pay  the  remainder,  until  acted 
on  by  Clarke,  by  acceptance,  and  making  payment  according  to  its 
terms,  would  not  operate  as  an  assent  to  or  ratification  of  the  un- 
authorized agreement  Yielding  assent,  or  ratification  of  the 
agreement,  was  a  voluntary,  gratuitous  act  on  the  part  of  Hurt ; 
and  a  proposition  to  assent  or  ratify  is  not  distinguishable  from  a 
proposition  to  enter  into  a  contract  Until  Clarke  accepted  the 
proposition,  and  closed  the  transaction  by  a  compliance  witii  its 
terms,  Hurt  had  the  right  of  retraction ;  and  if  he  did  retract,  the 
parties  stood  in  the  same  condition  as  if  the  proposition  had  not 
been  made.     1  Chit  on  Cent  16;  Strong  v.  Oatlin^  35  Ala.  607. 

The  assignments  of  error  aro  numerous,  but  it  is  unnecessary  to 
Motice  them  separately.  Several  of  the  rulings  of  the  Oironit  Court 
wero  not  consistent  with  the  views  we  have  expressed,  and  what  has 
4been  said  will  probably  be  decisive  of  the  cause  on  another  trial 

The  judgment  is  reversed,  and  the  cause  is  romanded. 

Reversed  and  remanded. 


Oalhouk  v.  Thomfsok. 

<86  Ala.  les.) 

Mh4dmk6€ — prIeQege  if  «ittfMM  frcm  answering  as  to  auUamsd  Sjftsnss'^primsi 

pai  and  agent — eanSraet, 

A  witness  ouinot  refuse,  on  the  ground  of  self-erlmination»  to  answer  a  qiiss» 
tion  relating  to  an  offense  already  barred  by  the  statnte  of  limitations. 

A  trayelling  salesman  had  in  his  possession  a  hone  belonging  to  his  prin- 
cipals, and  used  it  in  their  business.  His  principals  wrote  him  thai  thej 
should  charge  him  with  the  horse  unless  he  paid  for  it,  or  returned  it  le 
them,  and  accounted  for  his  sales.  He  did  not  pay  for  it,  or  return,  or  a^ 
count,  but  sold  the  horse,  showing  the  purchaser  the  letter.'  Hdd,  that  the 
letter  was  not  a  proposition  of  sale,  and  the  purchaser  got  no  title. 
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ACTION  for  conyersion  of  a  hone.  The  horse  belonged  to 
Titsworth,  Scott  &  Co.^  of  Mootgomery,  and  was  in  the  pos- 
session of  McNalty,  their  trayelling  agent,  who  used  it  in  their 
business.  MoNulty  kept  the  horse  in  defendant's  livery  stable,  in 
Tnskegee,  Macon  county,  and  sold  it  to  the  plaintiff.  Defendant, 
the  day  after  the  sale,  and  although  informed  of  the  sale,  delivered 
the  horse  to  Tits  worth,  Scott  &  Co.,  on  their  demand,  and  plain- 
tiff brought  this  action  against  him  for  conversion.  At  the  time 
of  McNulty's  sale  to  plaintiff,  McNulty  showed  him  a  letter  which 
he  had  received  from  Titsworth,  Scott  &  Oo.,  addressed  to  him  as 
<<  agent,"  in  which  they  substantially  stated  that  unless  he  paid  for 
the  horse,  or  brought  it  back  to  Montgomery,  and  rendered  an  ac- 
count of  his  sales,  he  should  be  compelled  to  take  the  horse.  There 
was  also  parol  evidence  of  a  letter  from  them  to  McNulty,  stating 
that  the  horse  had  been  charged  to  him.  McNulty  did  not  return 
the  horse  nor  account  The  court  charged  among  other  things 
as  follows  : 

**  3.  If  McNulty,  while  he  was  in  possession  of  the  horse,  and  while 
he  had  a  special  property  in  him,  if  such  he  had,  received  a  letter 
or  letters  signed  Titsworth,  Scott  &  Oo.,  by  Slorah,  mailed  at  Mont- 
gomery, ordering  or  requiring  him  to  come  to  Montgomery,  and 
inquiring  how  the  horse  suited  him  ;  using  the  term  'your  horse,' 
and  saying,  that  if  he  did  not  return  to  Montgomery  by  such  time, 
the  horse  would  be  charged  up  to  him  on  the  books  of  the  company; 
and  these  letters  were  seen  by  plaintiff,  and  he  purchased  the  horse 
fairly  and  in  good  faith  about  a  month  afterward,  without  Mo- 
Nulty having  gone  to  Montgomery  at  all ;  and  such  letters  were 
written  by  authority  of  Titsworth,  Scott  &  Oo.,  conveyance  of  the 
horse  by  McNulty,  fairly  and  bona  fide  made,  would  vest  the  title  in 
the  purchaser,  whether  the  horse  was  or  was  not  charged  up  to  Mo- 
Nulty on  the  books. 

''4.  It  is  not  every  offer  of  sale  made  by  letter  which  requires  a 
response  in  order  to  complete  the  contract  The  terms  of  an  offer 
may  be  such,  that  a  man's  silence,  or  failure  to  act,  will  be  as  effeo- 
thai  as  a  response  ;  and  if  the  jury  believe,  from  the  evidence,  that 
the  terms  of  one  of  the  letters  was,  that  if  he,  McNulty,  did  not 
come  to  Montgomery  by  such  a  time,  the  horse  would  be  charged 
up  to  him  on  the  books  of  the  company,  his  failure  to  go  to  Mont- 
gomery by  that  time,  or  to  respond  to  such  proposition,  would  be 
an  affirmance,  more  especially  in  favor  of  a  purchaser  from  him." 
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The  opinion  states  other  facts.    The  defendant  had  judgment 
R.  F.  lAgony  for  appellant. 

Bbickell,  0.  J.  1.  The  hnmane  maxim  of  the  law  is,  that  no 
one  is  bound  to  accuse  himself.  A  witness,  though  a  party  to  the 
suit,  cannot  be  compelled  to  answer  any  question,  the  answering  of 
which  may  expose,  or  tend  to  expose  him,  to  a  criminal  charge,  or 
to  any  kind  of  punishment.  2  Phill.  Ev.  929 ;  1  Oreenl.  Ev.,  §  451. 
Ip  the  first  instance,  it  is  the  province  of  the  court  to  determine 
whether  any  direct  answer  to  the  question  proposed  will  furnish 
criminating  evidence  against  the  witness.  If  it  is  not  apparent  such 
ifould  be  the  tendency  of  the  answer,  the  witness  is  not  privileged 
from  testifying.  While  it  is  of  the  highest  importance  to  protect 
i^e  witness  from  self -crimination,  it  is  also  of  importance  that  the 
privilege  the  law  extends  to  him  should  not  be  perverted  to  the 
suppression  of  evidence  which  can  be  safely  given.  2  Phill.  Ev.  933. 
We  cannot  discover  that  the  evidence  sought  to  be  elicited  could  have 
the  least  tendency  to  criminate  the  witness.  It  may  have  a  ten- 
dency to  bring  shame  on,  or  degrade  him.  The  privilege  extends  only 
to  questions,  the  answers  to  which  may  criminate.  HuM  v.  8taU, 
40  Ala.  706.  An  affirmative  answer  to  the  question  would  have 
introduced  evidence  of  materiality  in  passing  upon  the  Inma  fide» 
of  the  purchase  of  the  horse.  If  it  had  been  shown  that  McNulty 
had  committed  a  criminal  offense,  and  that  the  plaintiff,  having 
knowledge  of  it,  aided  him  to  escape,  his  offense  would  have  been 
that  of  an  accessory  after  the  fact,  which  is  a  mere  misdemeanor. 
^  0.,  §  3589.  More  than  twelve  months  from  the  commission  of  the 
offense  had  elapsed,  when  the  witness  was  testifying,  and  a  prose- 
cution for  it  was  barred  by  the  statute  of  limitations.  R  C,  § 
3952.  The  privilege  extends  only  to  offenses,  for  which  the  witness, 
is  liable  to  be  punished,  and  does  not  exist  when  prosecution  is 
barred.  2  Phill.  Ev.  933  ;  People  v.  Maihery  4  Wend.  229.  The 
OQurt  was  in  error,  in  not  compelling  the  plaintiff  to  answer  the 
question  propounded  him  on  cross-examination  :  whether  he  did 
not  go  with  HcNulty  from  Tuskegee,  on  the  night  of  the  day  he 
purchased  from  him  the  horse,  that  MoNulty  might  get  on  the 
train. 

[Omitting  n^inor  points.] 

6.  The  third  and  fourth  charges  seem  to  us  based  on  a.miaooih 
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ception  of  the  evideuot).  There  was  no  proposition  made  by  Tita- 
worth,  Scott  &  Go.  to  sell  the  horse  to  McNalty,  which  wonld  be- 
come a  contract  by  McNulty's  aocept^ce  in  express  terms,  or  by 
his  failure  to  respond  to  it  within  a  reasonable  time.  The  letter 
introduced,  and  the  letter  not  produced,  but  the  contents  of  which 
were  shown  bysecoudary  evidence,  contained  no  such  proposition. 
They  seem  to  have  been  written  with  a  view  of  forcing  McNulty.  to 
a  performance  of  his  duties  as  agent;  and  contain  avowals  of  the 
purposes  of  the  pnncipals,  if  he  did  not  comply  with  their  request 
The  letter  not  produced  also  shows  that  they  had  charged  him  witk 
the  horse,  because  of  his  continued  neglect  to  comply  with  their 
request.  McNulty  may  have  placed  himself  in  the  condition  of  a 
wrong-doer  —  of  an  unfaithful  agent,  willfully  disregarding  the 
requests  and  instructions  of  his  principals ;  but  he  cannot  be  prop- 
erly regarded  as  a  purchaser,  assenting  to  a  proposition  to  sell  him 
the  horse.  If  these  letters  were  shown  to  the  plaintiff,  before  his 
purchase  of  the  horse,  he  could  not  have  purchased  under  the  belief 
that  McNulty  had  property  in  the  horse.  An  agent  cannot  acquire 
property  which  the  principal  has  committed  to  his  care,  by  a  wan- 
ton defiance  of  the  instructions  of  the  principal,  and  of  his  rea- 
sonable requests.  Nor  can  it  be  admitted  that  one  purchasing 
from  him,  with  knowledge  that  the  only  title  claimed  by  the  ag^nt 
is  founded  on  his  infidelity,  has  any  standing  in  a  court  of  justice 
as  a  bona  fide  purchaser.  He  substitutes  himself  to  the  place  of 
the  unfaithful  agent  with  whom  he  deals.  It  may  be  the  princi- 
pals could  have  elected  to  proceed  against  the  agent,  either  in  tort, 
for  a  conversion  of  the  horse,  or  in  assumpsit,  as  on  an  implied 
promise  for  the  price  paid  for  the  horse.  But  until  they  elected 
the  latter  action,  their  right  of  property  remained.  Neither  the 
agent,  nor  those  dealing  with  him,  could,  for  the  principals,  elect 
a  conversion  of  his  conduct,  from  the  character  of  tortious,  into 
that  of  rightful,  and  a  contract 

It  is  unnecessary  to  notice  the  other  assignnients  of  error,  as  it 
is  not  probable  they  will  arise  on  another  triaL    The  judgment-ia 

reversed,  and  the  cause  remanded. 

Revened  and  remanded. 


758  ALABAMA, 


Todd  ▼.  Floarnoj'ir  Heln. 


Todd  t.  Flouiutot'b  Hubb. 

06  Ala.  ML) 

JkmitiiMiianai  ltw»— JlafiiK  omiJkaHting  probaU  w^nri  t»  mak$  jjiw  rtWiw  §ft9d 

toorflf  cifffloir, 

Wlme  a  derise  In  tnurt  for  the  benefit  of  a  penon  iMit  md  jurit  Ut  doptlfoi 
of  Its  beneficial  diaraetor  by  circiimAtanoes,or  the  Inability  of  the  eouti  to 
effectuate  the  trust  in  aecoxdanoe  with  the  teetator's  intent,  the  IcglalatMO 
may  enact  a  law,  authorising  the  probate  court  to  make  partition  or  sale  d 
the  lands  for  the  benefit  of  the  benefidaiy,  upon  his  petition  setting  forth 
the  necessity  of  such  a  course,  and  giving  such  court,  for  that  spednl  pur> 
pose^  the  Jurisdiction  of  the  Oourt  of  Chancery  ;*  and  although  the  probate 
court  could  not  decree  a  sale  In  direct  violation  of  the  terms  of  the  will,  yet 
when  it  has  brought  all  the  Interested  parties  before  the  court,  the  di 
of  such  sale  cannot  be  collaterally  attacked  for  that  reason,  but  the 
Is  by  appeaL  The  Jurisdiction  of  the  oourt  of  probate,  however.  Is  re- 
stricted to  the  exact  powers  conferred  by  the  statute,  and  where  that  court 
neglected  to  order  a  conyeyanoe  under  a  sale  in  pursuance  of  Its  decree,  and 
more  than  twelve  years  elapsed,  and  the  purchaser  conveyed  to  third  per- 
SODS,  and  conflicting  claims  to  the  purchase  money  arose,  AM,  that  the  subr 
purchaser  could  come  into  the  Court  of  Chancery  to  compel  a  eonveyanes 
and  determine  such  conflicting  rights. 


B 


ILL  to  compel  conveyance.     The  opinion  Btates  Uie  fMta.    On 
demnrrer  the  bill  was  dismiaaed. 


W.  H.  Detuan,  for  appellant 

May  dk  RichardSf  contra. 

Makniko^  J.  Marcus  A.  Flonmoy  died  in  April,  .849,  in 
Ohambers  county,  leavinj(  a  plantation,  slaTes  and  other  property 
tl^erein,  and  a  second  wife  and  several  children  by  her  and  by  a 
former  wife  surviying  him,  and- a  last  will  and  testament  After 
divers  legacies  given  chiefly  to  his  older  set  of  children,  by  the 
tenth  clause  of  his  will,  he  required  the  plantation,  embracing  the 
lands  in  controversy  in  this  cause,  with  the  slaves  not  disposed  o( 
cattle,  hogs,  etc.,  thereon,  to  be  kept  together  and  the  bmd  to  be 
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cultivated  (aocording  to  the  words  of  the  will)  '^QDtil  my  yoaDgest 
ohild  living  at  the  time  of  my  decease  shall  become  of  full  age  in 
law,  *  *  *  *  for  the  use,  support  and  maintenance  of  my 
wife  and  family,  and  the  edacation  of  my  children ;"  and  he  di- 
rected that  any  surplus  of  the  income  should  be  invested  in  land, 
or  slaves,  or  be  lent  out  upon  interest  by  his  executors,  as  to  them 
should  seem  best  for  the  interest  of  his  wife  and  children  ;  but  that 
this  should  not  bo  construed  to  prevent  any  of  his  children  men- 
tioned in  the  ninth  clause  of  the  will,  not  including  some  of  the 
older  ones,  from  demanding  and  receiving  their  respective  shares 
of  the  personal  estate,  according  to  said  clause,  when  they  should 
severally  arrive  at  full  age.  By  the  eleventh  clause  of  his  will  he 
required  the  proceeds  of  his  real  estate,  when  sold,  to  be  divided 
equally  among  all  his  children;  and  he  appointed  his  wife  and  Pat- 
rick Jarvis  and  John  Kennedy  executors. 

In  February,  1860,  the  widow  of  testator  having  died,  we  pre- 
sume (for  she  is  not  mentioned  as  having  then  or  thenceforth  any 
interest  in  the  transactions),  an  ''Act  for  the  relief  of  the  legatees 
of  Marcus  A.  Floumoy,  deceased,''  was  passed  by  the  legislature, 
enacting:  ''  That  upon  the  petition  of  any  of  the  legatees  of  MarcoB 
A.  Floumoy,  decease<l,  late  of  Ohambers  county,  made  to  the  pro- 
bate court  of  said  county,  setting  forth  the  necessity  of  a  sale  or 
distribution  of  all  or  any  portion  of  the  estate  of  said  Floumoy, 
and  that  it  would  be  for  the  interest  of  all  parties  entitled  to  share 
in  said  estate  to  have  the  same  sold  and  proceeds  reinvested  or  dis- 
tributed, or  to  have  the  property  distributed,  all  parties  in  interest 
being  made  parties  to  said  petition,  either  as  plaintiffs  or  defend- 
ants, and  having  due  notice  thereof,  said  probate  judge  shall  be 
and  he  is  hereby  invested  with  all  the  jurisdiction  which  a  chan- 
cery court  could  exercise  on  a  bill  regularly  filed  in  such  chancery 
court  to  accomplish  the  objects  prayed  for  by  such  petition." 
Acts  of  1859-60,  page  620. 

Six  of  the  children  of  the  testator,  including  two  married 
daughters  and  the  husbands  of  these  married  daughters,  filed  theif 
petition  under  this  act  for  a  sale  of  the  property  of  the  deceased, 
including  the  1280  acres  of  land  in  controversy,  in  Ohambers 
probate  court,  averring  that  the  only  other  persons  besides  peti- 
tioners interested  in  the  estate  of  testator  were  his  sons,  Marcus 
A.  Floumoy,  then  twenty-two  years  old,  Augustus  Floumoy, 
eighteen  years  old,  and  Adam  Floumoy,  then  twelve  years  old,  ol 
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iwhom  ttielftst  named  resided  in  Georgia;  and  petitioners  pmjed  to 
<ba¥e  theae  minors  made  parties  defendant,  and  that  guardians  ad 
litem '  be  appointed  for  them,  eto.  The  principal  prayer  of  the 
piatition  was,  that  the  court  wonld  decree  a  sale  of  the  estate  on 
snch  terms  as  to  it  shoald  seem  most  beneficial;  ^Hhe  pnrohaaer 
•thereof  ta  be  invested  with  a  good  and  valid  title  to  the  samiB  upon 
complying  with  the  terms  of  said  sale." 

•  The  court,  on  the  10th  of  December,  1860,  in  a  decree,  reciting 
thiftt  the  petitioners  came  by  their  attorney,  and  that  Adam  had 
been  ^^  brought  into  court  by  publication  in  a  newspaper  "  of  the 
bounty,  according  to  an  order  of  the  court,  made  on  the  I6th  of 
October  before,  and  that  Augustus  and  Marcus  had  reoeived  notice 
Istrictly  according  to  an  order  of  the  court  made  on  the  same  day, 
and  that  Elliott  H.  Muse,  who  had  previously  been  appointed  by 
the  court  and  had  consented  to  act  as  guardian  cut  litem  for  the 
three  minors,  came  and  filed  answer  for  them,  denying  the  allega- 
tions of  the  petition;  and  that  it  appeared  to  the  court,  "by  com- 
petent proof,  that  the  statements  of  the  said  application  [were] 
true,  and  that  it  would  be  for  the  interest  of  all  the  parties  entitled 
to  share  in  said  estate,''  thereupon  ordered  a  sale  of  the  property 
veal  and  personal  set  forth  in  the  schedule,  to  be  made  on  the 
premises,  January  15,  1861,  after  notice,  etc.,  under  the  direction 
of  Thomas  F.  Floumoy,  administrator  de  bonis  non,  with  the  will 
annexed;  *  *  *  the  lands  to  be  sold  on  credit  of  one  and  two 
years,  half  and  half,  all  the  personal  property  except  shives  on  a 
credit  of  twelve  months,  and  the  slaves  to  be  sold  for  one-fifth  cash 
aind  the  balance  on  a  credit  of  twelve  months,  the  credit  payments 
to  be  secured  by  notes  payable  to  said  administrator,  with  at  least 
two  good  sufficient  securities."  The  decree  further  required  that 
\Thomas  F.  Flournoy  report  an  account  of  the  side  within  sixty 
days.  This  sale  was  made  the  15th  of  January,  1861 ;  and  the 
1280  acres  of  land  were  sold  to  one  Jesse  B.  Todd,  at  $4  11-100  an 
<acre,  making  $5,260  80-100;  of  which  sale  Floumoy  gave  a  certifl* 
<iate  of  that  date  to  him,  stating  further  that  Todd  had  **  complied 
v^th  the  terms  of  sale  by  giving  his  notes  with  secnnty,  payable 
one  and  two  years  after  date.'*  The  report  of  sale  of  the  personal 
property  is  not  set  out,  ^'  the  land  being  alone  in  issue  in  this  ca8e»'* 
as  a  postscript  in  the  exhibit  says.  January  21,  1861,  the  minates 
of  the  probate  court  show  that  Floumoy  made  ''report  in  writing, 
«nd  under  oath,  of  the  sale  of  the  property  of  said  estate,  sold  by 
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him  under  and  by  the  order  of  this  court/'  and  that  it  was  ordered 
that  the  same  be  recorded. 

On  the  nth  of  January,  1870,  J.  B.  Todd^  who  purchased  the 
.land,  conTeyed  it  with  warranty  to  complainant,  Matilda  0.  Todd. 
She  filed  this  bill  June  3,  1873,  against  all  the  children  and  heirs 
aforesaid  of  Marcus  A^  Flournoy,  deceased,  except  Marcus  A., 
junior,  and  Augustus  S.,  who  (as  it  alleges)  died  intestate,  without 
issue,  and  unmarried,  leaving  as  their  heirs  their  brothers  and 
sisters  aforesaid,  aud  their  interests  in  the  said  lands  free  from 
liability  for  any  debts;  and  against  Samuel  Spence,  administrator 
de  bonis  non  of  the  estate  of  Marcus  A.  Flounioy,  and'  Jesse  B. 
Todd,  complainant's  vendor,  and  one  Thomas  L.  Penn,  sen'r,  as 
defendants. 

The  bill  alleges  the  premises,  and  that  Jesse  B.  Todd  took  and 
had  possession  of  the  lands  from  the  date  of  the  sale  to  him, 
Jannary  15,  1861,  to  the  date,  June  3,  1871,  of  his  conveyance  to 
complainant,  and  that  she  theit^afber  was  in  possession  by  her  tenant, 
said  Jesse,  until  January,  1873,  when  they  were  recovered  of  her 
by  said  Samuel  Spence,  as  administrator  de  bonis  non,  of  Flournoy 
by  an  action  of  trespass  to  try  titles;  that  said  Jesse  paid  the  first 
of  the  two  notes  he  gave  for  said  lands,  to  Thomas  F.  Flournoy; 
that  said  Thomas  transferred  the  other  of  said  notes,  soon  after 
the  sale,  to  said  Thomas  L.  Penn,  in  payment  for  supplies  furnished 
by  Penn  to  keep  up  the  family  of  Marcus  A.  Flournoy,  deceased, 
under  his  will ;  that  said  Jesse  has  paid  to  Penn  upon  this  latter 
note  $2,091,  and  owes  only  a  balance  of  $539  40-100  on  it;  that  he 
was  hindered  from  paying  this  by  the  claim  to  the  property  made 
by  Adam  Flournoy,  who  threatened  when  he  became  of  age  to 
repudiate  the  sale  of  the  land,  and  have  it  and  the  transfer  of  the 
note  by  said  Thomas  set  aside ;  that  the  disputes  about  the  title  to 
the  land  and  the  right  of  Penn  to  receive  payment  of  the  note,  and 
the  inability  to  tender  a  deed  to  the  heirs  of  Flournoy,  some  of 
whom,  and  among  them  Thomas  F.  since  1867,  resided  out  of  the 
State,  prevented  said  Jesse  or  complainant,  from  tendenng  payment 
of  the  note  in  full  to  them  and  said  Penn,  upon  their  executing 
such  deed  ;  that  complainant  is  ready,  willing  and  able  to  pay  the 
balance  due  on  said  note  to  whomsoever  is  entitled  to  receive  it,  or 
to  pay  the  original  amount  thereof  and  interest,  if  the  court  shall 
be  of  opinion  she  is  bound  so  to  do  ;  and  that  she  is  willing  and 
offers  to  abide  by  the  decree  of  the  court,  and  prays  that  it  will 
Vol.  XX VIIT  —  96 
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order  and  adjudge  that  the  title  to  said  land  be  oonveyed  to  oom- 
plainanty  and  that  she  be  pnt  in  possession  thereof,  upon  paying 
the  balance  of  the  price  aforesaid  as  the  court  may  direct  The  bill 
charges  further,  that  in  August,  1866,  George  and  William  and 
Adam  Floumoy,  the  latter  by  his  guardian,  one  Holliday,  petitioned 
the  probate  court  to  bring  Thomas  F.  Floumoy  to  a  final  settle- 
ment of  his  administration  ;  that  such  final  settlement  was  effected 
January  28,  1867 ;  that  said  Thomas  was  charged  therein,  among 
other  things,  with  the  total  amount  of  the  notes  given  for  the  land ; 
that  decrees  upon  such  settlement  were  rendered  against  him  in 
favor  of  the  several  legatees  and  heirs  of  said  Marcus  A.,  deceased, 
for  their  respective  shares  of  said  estate,  including  the  pnrdiase- 
money  of  said  lands,  and  that  ^'each  has  received  and  enjoyed  the 
same/'  The  exhibit  referred  to  as  showing  such  final  settlement 
is  not,  however,  in  the  record.  Also,  it  is  alleged,  that  the  heirs 
who  petitioned  the  probate  court  for  the  sale  of  the  land  were  all 
of  age  when  they  filed  the  petition  ;  and  that  all  of  the  heirs  and 
legatees  knew,  at  the  time  of  the  final  settlement,  that  the  second 
land  note  had  been  transferred  to  and  was  held  by  defendant  Penn. 

Pleas  and  demurrers  were  filed  to  the  bill  of  complaint ;  and, 
upon  motion,  it  was  dismissed  by  the  chancellor  for  want  of  equity. 

It  is  insisted  for  appellees,  that  the  act  of  the  legislature  of  Feb- 
ruary, 1860,  relating  to  a  sale  of  the  estate  of  the  testator,  Floumoy, 
is  in  violation  of  the  Constitution,  and  void.  Special  statutes, 
authorizing  the  sale  of  property  of  estates  of  deceased  persons,  or 
of  minors,  or  in  the  hands  of  trastees,  or  making  provisions  in* 
tended  to  facilitate  the  disposal  or  conversion  of  such  proper^,  aie 
numerous.  Of  course,  they  have  taken  many  different  shapes,  and 
have  been  the  occasion  of  many  (not  entirely  harmonious)  judicial 
decisions.  Indeed,  they  are  f  requen  tly  the  cause  of  much  perplexity 
to  courts.  Generally,  such  legislation  is  assailed  as  an  invasion  d 
the  province  of  the  judiciary ;  sometimes,  as  violating  the  pTovision 
that  no  person  shall  be  deprived  of  his  property  but  by  due  process 
of  law,  or  according  to  the  law  of  the  land. 

Judge  GooLET  has  discussed  the  subject,  in  his  inyaluable  work 
on  Gonstitutional  Limitations.  He  says  the  rale  deduced  from  the 
authorities  seems  to  be  this :  **  If  the  party  standing  in  podtioii  of 
trastee  applies  for  permission  to  make  the  sale,  for  a  purpoae  ap- 
parently for  the  interest  of  the  cestui  que  trust  and  there  are  no 
interests  to  be  considered  and  adjudicated,  the  case  is  not  one  that 
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reqaires  judicial  action,  but  it  .is  optional  with  the  legislatare  to 
grant  relief  by  statate,  or  to  refer  the  case  to  the  courts  for  con- 
sideration, according  as  the  one  course  or  the  other,  on  considera- 
tions of  policy,  may  seem  desirable  "  (p.  98).  Gases  in  Massachu- 
setts, New  York,  Ohio,  and  other  States,  are  reviewed  by  the 
author ;  which  leads  him  to  say  further  :  *^  This  species  of  legis- 
lation may,  perhaps,  be  properly  called  prerogative  remedial  legis- 
lation. It  hears  and  determines  no  rights.  It  deprives  no  one  of 
his  property.  It  simply  authorizes  one's  real  estate  to  be  turned 
into  personal,  on  the  application  of  the  person  representing  his 
interest,  and  in  such  circumstances  that  the  consent  of  the  owner, 
if  capable  of  giving  it,  would  be  presumed.''  In  Ohio,  a  statute 
was  held  valid,  which  authorized  commissioners  to  make  sale  of 
lands,  held  in  fee  tail  by  minor  devisees  under  a  will,  in  order  to 
cut  ofF  the  entailment,  and  effect  a  partition  between  them  ;  the 
statute  being  applied  for,  on  behalf  of  the  devisees,  by  their  mother 
and  the  executor  of  the  wilL  Carroll  v.  Lessee  of  Olmstedy  16 
Ohio,  251. 

In  Massachusetts,  previously,  a  special  act  of  the  legislature 
authorized  a  father,  as  guardian  of  his  minor  children,  to  whom 
land  had  descended  from  their  mother,  to  sell  and  convey  it,  and 
put  the  proceeds  at  interest,  on  good  security,  for  their  benefit,  he 
giving  bond  to  the  judge  of  probate  for  his  fidelity.  The  sale 
having  been  made,  the  children,  when  they  became  of  age,  repudiated 
it,  on  the  ground  that  the  statute  was  void.  The  Supreme  Judicial 
Oourt  of  that  State  held  that  it  was  **  necessary  for  the  interest  of 
those  who,  by  the  general  rules  of  law,  are  incapacitated  from 
disposing  of  their  property,  that  a  power  should  exist  somewhere 
of  oonvertiQg  lands  into  money ; "  that  in  that  Oommonwealth, 
**  this  power  must  rest  in  the  legislature,  that  body  being  alone 
competent  to  act  as  the  general  guardian  and  protector  of  those 
who  are  disabled  to  act  for  themselves ; "  and  that,  in  exercising 
that  power  for  one  not  sui  juris,  the  legislature  ''is  in  fact  pro- 
tecting him  in  his  property,  *  *  *  and  enabling  him  to  derive 
subsistence,  comfort  and  education  from  property  which  might 
otherwise  be  wholly  useless,  during  that  period  of  life  when  it 
might  be  most  beneficially  employed."  Rice  v.  Parkmauj  16  Mass. 
826.  And  in  New  York  it  was  held  that  ''it  is  clearly  within  the 
powers  of  the  legislature,  as  parens  patrim,  to  prescribe  such  rules 
and  regulations  as  it  may  deem  proper,  for  the  superintendence, 
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dispositioQ  and  management  of  the  property  and  effects  of  infanta, 
Innatics,  and  other  persons  who  are  incapable  of  managing  their 
own  affairs."  C(H)hran  v.  Van  Surlay,  20  Wend.  373.  See,  also, 
Leggett  y.  HurUer,  19  N.  T.  445 ;  Estip  y.  Eutchmatiy  14  Serg.  & 
B.  435;  Stewart  y.  Griffith,  33  Mo.  13.  In  Peio  y.  Gardner,  2  Ya 
A  Coll.  312,  the  yice-chancellor,  approying  an  arrangement  which 
would  change  the  nature  of  interests  held  under  a  will,  and  which 
he  considered  he  had  not  the  power  to  effectuate,  —  in  order  to 
enable  the  parties  to  get  an  act  of  Parliament  to  authorize  it,  de- 
clared that  iu  his  opinion  it  would  be  beneficial. 

The  bottom  idea  in  this  class  of  cases  seems  to  be  this:  Where, 
by  the  law  of  the  land,  the  proyisions  of  which  depend  on  the 
legislature,  certain  persons,  because  of  defect  of  understanding, 
.immaturity,  or  some  legal  disability,  are  held  to  be  incapable  of 
disposing  of  their  property,  and,  by  reason  of  superyening  circum- 
stances, are  hindered  from  haying  as  beneficial  use  of  it,  in  its  ex- 
isting shape  or  condition,  as  the  donors  or  grantors  intended  they 
should  haye ;  and  in  consequence  of  the  trusts,  limitations,  or  other 
proyisions  attending  the  gift  or  grant  of  it,  the  courts  cannot 
afford  relief ;  in  such  cases,  the  legislature,  representing  the  State, 
the  general  guardian  of  all,  may  justly  interpose  by  a  special  enact- 
ment, and  authorize  the  property  to  be  disposed  o{,  or  conyerted, 
for  the  benefit  of  such  persons,  proyided  they  themselyes  might  so 
dispose  of  it,  if  sui  juris.  We  do  not  intend  to  say  that  the  prin- 
ciple underlying  such  legislation  has  no  greater  breadth  than  thia 
Many  cases  go  beyond  it,  as  thus  qualified  ;  and  some  similar  spe- 
cial acts  are  founded  on  a  different  consideration,  such  as  those  that 
authorize  a  sale  of  property  to  pay  debts  with  which  it  is  charge- 
able. Of  this  character  was  the  statute  held  to  be  yalid  in  Hoi- 
man's  Heirs  y.  Bank  of  Nbrfolky  12  Ala.  369;  and  Watkins"  Heirs 
y.  Holman's  Lessesy  16  Pet.  25.  See,  also,  Wilkinson  y.  Lelamd, 
2  id.  627  ;  Florentine  y.  Barton,  2  Wall.  210.  The  case  before  us 
does  not  require  us  to  inyestigate  the  questions  arising  in  cases  of 
this  and  other  classes.  They  are  numerous,  and  not  all  in  har- 
mony ;  and  some  of  them  tend  to  make  obscure  and  indefinite  the 
line  between  the  legitimate  power  of  the  legislature  and  the  juris- 
diction of  the  courts;  a  line  which  should  be  kept  as  distinct  as 
possible,  in  order  that  persons  belonging  to  one  of  these  two  de- 
partments of  goyemment  may  be  enabled  the  better  to  obserye  the 
command  in  the  Oonstitution  that  forbids  them  from  exercising 
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any  powers  properly  belonging  to  the  other.  For  this  reason,  and 
for  the  purpose  of  preyenting  the  expensive  and  embarrassing  liti- 
gation,  and  the  donbts  about  titles  that  arise  out  of  sueh  litigation^ 
it  is  desirable  that  the  limits^  in  this  direction  of  the  law-making 
power,  should  not  be  indefinitely  enlarged. 

The  special  statute  on  which  this  case  rests  is  within  the  princi- 
jie  as  stated  aboye,  and  therefore  is  not  yoid.  The  petition,  filed 
under  it  in  I860,  was  signed  by  all  the  adult  legatees  of  the  testa- 
tor, discloses  that  the  minors  were  scattered,  two  of  them  being  in 
Macon  county,  and  the  youngest  in  Greorgia,  and  makes  no  mention 
of  their  mother,  who  was  also  a  legatee,  and  who,  we  therefore  sup- 
pose, was  not  then  living.  Some  of  those  mentioned  in  the  ninth 
clause  of  the  will  seem  to  have  arrived  at  full  age,  and  we  suppose 
had  drawn,  as  they  were  entitled  to  do,  their  shares  of  the  slaves 
and  other  personal  property  used  on  the  plantation  to  make  it  pro- 
ductive. If  so,  this  would  probably  leave  a  large  tract  of  land, 
kept  together  by  will  until  the  youngest  child  should  become  of 
full  age,  without  adequate  means  for  the  tilling  of  it,  and  charge* 
able  with  taxes ;  a  condition  which  might  make  it  highly  advanta- 
geous, as  the  petition  alleged,  to  all  concerned,  the  minors  as  well 
as  the  rest,  that  the  estate  should  then  be  converted  into  money, 
and  the  proceeds  be  reinvested  or  distributed;.  At  least,  it  was 
made  to  appear  that  this  would  be  so,  to  the  legislature,  who  had 
authority  to  decide  the  question  and  make  the  enactment.  It  did 
not  undertake  to  deprive  any  of  the  legatees  of  the  share  or  inter- 
est given  to  him  by  the  will,  but  only  looked  to  a  change,  or  con- 
Torsion,  of  the  subjiect  in  which  such  interest  existed.  If  the 
general  assembly  had  the  power  to  authorize  this  to  be  done  by 
commissioners,  or  a  guardian,  or  trustee,  it  had  the  power  to  au- 
thorize a  court,  designated  by  it,  to  inquire  into  and  act  upon  the 
subject  In  many  of  the  instances  in  which  such  statutes  have 
been  passed,  some  duty  or  office  in  caiTying  them  into  execution 
has  been  imposed  on  courts  of  the  same  kind  as  this  court  of 
probate. 

But  a  court  of  probate,  being  one  of  special  and  limited  jurisdic- 
tion, could  exercise  the  authority  conferred  by  this  statute,  only 
upon  the  condition  that  there  was  a  compliance  with  the  requisi* 
tions  prescribed  as  preliminary  thereto.  The  record  must  show 
the  existence  of  the  things  upon  which  its  jurisdiction  depended. 
What  were  they  P    Firsty  a  petition  should  be  filpci  in  the  probate 
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court,  by  some  one  or  more  of  the  legatees  of  testator  Floamoy. 
This  was  done ;  and  the  petitioners  were  all  who  were  of  mature 
age.  Second,  all  the  parties  in  interest  must  be  made  parties, 
plaintiff  or  defendant,  and  have  notice  of  the  proceeding.  The 
record  shows  that  this  was  done.  Third,  the  petition  must  set 
forth  the  necessity  of  a  sale  or  distribution  of  all  or  a  portion  of 
the  estate,  and  that  it  would  be  to  the  interest  of  all  the  parties  to 
have  the  same  sold  and  the  proceeds  reinvested  or  distributed,  or 
to  have  the  property  distributed.  The  petition  avers  *'  that  it  is 
greatly  to  the  interest  of  said  legatees,  and  of  all  parties  entitled 
to  a  share  in  the  estate  of  Marcus  A.  Floumoy,  deceased,  to  have 
a  sale  of  the  real  and  personal  properly  of  said  Marcus  A.  Floamoy, 
so  that  each  of  the  parties  interested  may  have  the  share  to 
which  he  or  she  may  be  entitled  under  said  will ;  that  the  keeping 
of  said  estate  together,  and  working  it,  is  productive  of  no  benefit 
to  the  parties  interested,  or  very  little,  compared  to  the  accumnla* 
tion  which  the  funds  from  the  proceeds  of  a  sale  of  said  estate 
would  realize  to  them  respectively,"  etc.  Tested  by  a  demnrrer, 
this  would  be  very  defective.  The  petition  does  not  set  forth  the 
facts  that  cause  a  necessity  for  the  sale  of  the  property ;  the  cir^ 
ciimstances,  events,  changes  of  condition,  or  other  palpable  things, 
which  might  be  proved  by  evidence,  and  ought,  in  inch  a  case,  to 
be  alleged,  to  make  good  the  pleading.  See  Sx  parte  JeweU,  16 
Ala.  409.  But  this  is  not  now  the  subject  of  inquiry.  The  ques- 
tion is,  was  jurisdiction  of  the  cause  acquired  by  the  court  ?  In 
oiir  opinion,  it  was.  The  word  '^  necessity,*'  in  the  statute,  is  not 
used  in  an  absolute  sense.  Its  meaning  varies  according  to  the 
subject  and  connection.  In  this  act,  it  means  only  a  strong  or  or* 
gent  reason  why  the  thing  proposed  should  be  done.  In  this  sense, 
the  petition  sets  forth  a  necessity  for  the  sale  of  the  property,  to 
wit :  that  in  its  present  condition  the  property  is  of  no  advantage 
to  its  owners,  or  very  little,  compared  to  the  benefit  they  wonld 
derive  from  having  it  converted  into  money,  and  the  funds  invested 
for  accumulation  ;  and  it  sets  forth  that  the  interest  of  all  would 
be  thereby  promoted.  The  jurisdictional  averments  are  sufikient, 
notwithstanding  the  defects  of  the  petition  as  a  pleading.  The 
petition  sets  out,  also,  as  an  exhibit,  the  will  of  testator  Floamoy, 
showing  the  disposition  he  made  of  his  property,  and  some  other 
things,  and  refers  particularly  to  the  act  under  which  it  is  filed. 
The  next  inquiry  is:  what  power  had  the  probate  court,  when 
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it  obtained  jimsdiction  P  It  was  '^invested  with  all  the  jarisdio* 
Hon  whioh  a  Ohanceiy  Court  conld  exeroiseyOn  a  bill  regalarly  filed 
in  such  Ohancery  Conrty  to  accomplish  the  objects  prayed  for  by 
such  petition/'  This,  appellant  insists,  means  that  the  probate 
oonrt  is  clothed  with  power  to  cause  the  land  to  be  sold,  whether 
a  Oourt  of  Chanceiy  had  such  power  or  not,  but  must  proceed  ac 
cording  to  the  practice  and  methods  of  the  Chancery  Court.  We 
do  not  so  understand  the  statute.  Let  the  words  be  transposed, 
and  the  meaning  is  not  changed.  The  probate  court  **  is  invested 
with  all  the  jurisdiction  to  accomplish  the  objects  prayed  for  by 
such  petition,  which  a  Chancery  Court  could  exercise  on  a  bill 
regularly  filed  in  such  Chancery  Court."  Pro  hoc  vtce,  the  pro- 
bate court  is  a  Oourt  of  Chancery,  with  all  its  power,  and  no  more, 
to  accomplish  the  objects  prayed  for  by  the  petition. 

Had  that  court  the  power  to  set  aside  the  express  provisions  and 
arrangements  made  by  testator  for  the  benefit  of  his  minor  child- 
ren, by  causing  the  plantation,  etc.,  which  the  will  ordered  to  be 
kept  up  and  worked,  for  the  benefit  of  his  younger  children,  until 
the  youngest  should  become  of  age,  to  be  converted  into  money  f 
In  such  a  case,  the  weight  of  authority  is  against  the  existence  of 
the  power  in  a  court  of  equity,  unless  it  be  given  by  legislation. 
Of  its  control  over  a  ward's  estate,  it  is  said  in  Adams'  Equity, 
marg.  p.  284:  '^In  cases  where  a  trust  exists,  the  degree  of  au- 
thority, as  well  as  the  manner  of  its  exercise,  will  depend  on  the 
terms  of  the  instrument  creating  it  In  other  coms,  the  court  is 
thrown  on  its  inherent  jurisdiction,  and  has  authority  to  manage 
the  estate  during  minority,  and  to  apply  its  proceeds  for  the  in- 
fant's benefit ;  but  there  is  no  inherent  power  to  dispose  of  or  alter 
the  estate  itself,  except  in  cases  of  election  or  partition,  where  the 
disposition  is  demandable  as  of  right  by  other  parties,  and  [or] 
of  the  devolution  on  an  infant  of  a  mortgaged  estate,  where  a  sale 
is  the  only  protection  against  foreclosure."  Perhaps,  the  latter 
part  of  this  passage  may  not  be  law  in  this  country.  See  Ex  parU 
Jewetty  16  Ala.  409  ;  Baker  v.  Lorillard,  4  Comst.  257.  It  is  im- 
material, however,  in  this  case,  whether  it  be  true  or  not  The 
oourt  of  probate  being  invested  with  jurisdiction  in  the  cause, 
whatever  decree  it  rendered  in  the  premises  is  jast  as  valid  as  it 
would  have  been  if  rendered  by  a  court  of  equity.  It  cannot  be 
collaterally  impeached.  However  full  of  error  it  may  be,  it  must 
stand  as  the  law  of  the  case,  until  reversed,  or  set  aside,  upon  an 
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appeal,  or  by  some  direct  proceeding ;  and  this  the  lapse  of  time^ 
has,  in  the  present  instance,  barred. 

Bnt  that  court  did  not  finish  the  work  it  undertook  to  do. 
Though  it,  in  effect,  confirmed  the  sale  made  under  its  decree 
{WatihinffionY.  McBobert$,  9  Ala.  397).  it  has  not  ordered  a  con 
yeyance  of  the  property,  or  refused  to  do  sa  The  title  was  not  con- 
veyed to  the  purchaser.  Nor  was  the  authority  of  the  probate 
court  over  the  case  exhausted.  Quoad  hoc,  it  is  still  a  Court  of 
Ohancery.  And  if  the  controTcrsy  were  now  between  the  original 
purchaser  at  the  sale,  ahd  the  devisees  of  testator,  and  no  one  else, 
and  another  equity  had  not  intervened,  the  probate  court  would 
still  be  the  forum  in  which  the  question  between  them  would  have, 
to  be  settled  Having  jurisdiction,  and  baring  taken  cognisance  of 
the  cause,  no  other  court  could  interpose,  notwithstanding  the  long 
time  elapsed  since  the  decree  of  sale  was  made,  to  do  what  it  could 
do  in  the  cause  commenced  by  petition.  Hardhon  v.  Collins,  at 
this  term ;  Deadoriek  v.  Smiihj  6  Humph.  138.  In  Tbiby  v. 
StarMs  Administraior,  6  Oratt  339,  nearly  thirty  years  had  elapsed 
between  a  sale  under  a  decree  and  a  confirmation  of  it  by  the  same 
dourt;  and  in  the  meantime  the  defendant,  who  died  in  poBseflBion» 
and  subsequent  purchasers  from  his  heirs,  had  occupied  and  treated 
the  property  as  their  own.  Yet  it  was  held,  on  confirmation  of  the 
sale,  that  the  purchaser's  title  related  back  to  that  time,  supersede 
ing  intermediate  conveyances,  and  that  he  was  entitled  to  recover 
the  land  in  an  action  at  law.  We  refer  to  this  only  to  show  the  con* 
tinning  power  of  the  probate  court,  and  not  for  any  other  purpose. 

But  a  difficulty  arises  from  the  fact  that  the  court  of  probate 
is  not  a  court  of  general  chancery  jurisdiction;  and  that  the  court 
which  ordered  this  sale  has  no  larger  capacity  of  that  sort  than  is 
conferred  on  it  by  the  statute.  It  had  power  only  to  make  and 
enforce  the  sale,  and  make  a  distribution  of  the  funds  among  the 
several  co-owners.  Bnt  by  its  inexpert  action,  its  omission  to  do 
its  duty  correctly  and  in  full,  other  adversary  interests  have  arisen. 
By  order  of  the  court,  the  sale  was  made  by,  and  notes  for  the 
purchase-money  were  taken  payable  to,  Thomas  F.  Floumoy,  the^ 
administrator;  and  being  permitted  to  hold  them,  he  has  received 
(it  seems)  payment  of  one  in  full,  and  transferred  the  other  to  a 
person  outside,  who  has  received  part  payment  of  the  amount  of  it» 
and  claims  to  be  entitled  to  the  residue.  Wherefore  the  present 
complainant,  who  is  a  grantee  of  the  land  fromthe  origiaal  pur- 
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chaser,  of  January,  1861,  and  offers  to  pay  the  balance  of  the  par- 
chase-money  due,  says  in  the  conflict  of  cbims,  she  does  not  know 
whom  to  pay.  She  therefore  files  her  bill  in  the  Oourt  of  Chan- 
cery, makes  all  the  persons  in  whom  the  title  to  the  land  resides, 
and  the  original  purchaser  from  whom  she  bought,  and  the  assignee 
of  his  promissoiy  note  for  half  the  purchase-money,  to  whom  the 
administrator  transferred  it,  and  Spence,  the  subsequent  admini»- 
trator  de  bonis  non,  etc.,  parties  defendant,  and  prays  the  court  to 
determine  to  which  of  them  the  unpaid  purchase-money  is  due, 
and  how  much  is  due  to  them;  and  that,  upon  payment  thereof,  she 
may  receive  a  perfect  conveyance.  This  imposes  on  the  chancellor 
a  superintendence  also  of  the  trusts  created  by  the  will.  The  case 
had  thus  gotten  beyond  the  jurisdiction  of  the  probate  court,  and 
was  properly  brought  in  a  court  of  equity. 

The  plea  that  a  similar  bill,  brought  by  the  original  purchaser, 
after  he  had  conveyed  all  his  interest,  title  and  estate  to  the  land 
in  dispute  to  the  complainant  in  this  cause,  was  formerly  dismissed 
for  want  of  equity,  does  not  prevent  his  assignee  from  having  an 
equity  that  entitles  her  to  maintain  this  suit. 

What  decree  should  be  rendered  in  this  cause  will,  of  course, 
depend  on  the  pleadings  and  proof,  not  yet  filed  or  produced.  We 
may  remark,  however,  that  the  statute  on  which  this  case  rests 
does  not  appear  to  be  an  act  in  the  administration  of  an  estate  of  a 
deceased  person.  It  speaks,  it  is  true,  of  the  legatees  (meaning 
also  the  devisees)  of  the  estate  of  Floumoy.  It  was  as  such  they 
obtained  their  interests  in  common  in  the  property  given  to  them 
by  his  will.  This  was  admitted  to  probate  in  May,  1849,  about 
eleven  years  before  the  act  was  passed.  No  mention  is  made  in  the 
act,  of  executors,  or  administrators,  or  of  creditors  of  the  deceased, 
or  of  a  continuing  administration.  It  looks  only  to  a  conversion 
for  distribution  of  the  property  belonging  to  testator's  children, 
which  had  come  to  them  by  his  will,  and  of  which  they  were  already 
in  possession  according  to  its  provisions.  The  probate  court  re- 
ceived the  jurisdiction  a  Chancery  Court  could  exercise  to  accom- 
plish that  object  It  was  a  case  between  co-owners,  which  was 
intrusted  to  it,  and  which  it  was  required  to  dispose  of  as  a  Court 
of  Chancery  should;  and  it  took  control  of  their  property,  as  such, 
through  its  agent,  whose  authority  and  power  were  only  such  as  it 
conferred  on  him  in  that  cause,  not  amplified  by,  or  complicated 
with,  any  duties  or  rights  that  might  belong  to  him  as  administra^ 
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tor  of  testator's  estate.  The  description,  therefore,  among  the  peti- 
tioning devisees  and  legatees,  of  Thomas  F.  Flonmoy,  as  adminis- 
trator de  bonis  non  with  the  will  annexed  of  Marcus  A.  Floamoj, 
and  also  as  one  of  his  children  and  heirs,  cannot  be  understood  ai 
meaning  that  it  was  in  the  capacity  of  administrator  he  was  a  party 
to  the  petition,  but  only  as  indicating,  that  being  such  administrator, 
he  had  no  objection  to  interpose,  or  claim  to  make  of  the  property  for 
administration,  that  should  prevent  the  court  from  proceeding  to 
dispose  of  it  according  to  the  special  act,  as  the  property  of  those 
among  whom,  or  for  whose  benefit,  the  distribution  contemplated  was 
to  be  made.  The  probate  court  ought,  therefore,  as  a  special  Court 
of  Chancery,  to  have  had  the  proceeds  of  the  sales  of  the  property 
sold  brought  into  court  to  be  disposed  of  by  it  for  the  benefit  of  the 
parties  to  the  cause,  according  to  their  several  rights  under  the  will, 
and  not  have  allowed  it  to  be  used  by  the  administrator  in  course  of 
kdministration.  Although  the  sale  was  made  by  the  order  of  the 
court,  under  the  direction  of  the  administrator,  and  the  notes  taken 
for  the  price  were  made  payable  to  the  administrator,  this  did  not 
give  him  the  property  of  an  administrator  in  them.  Ho  was  acting 
as  a  commissioner  only  of  a  special  Court  of  Chancery,  and  its  deal- 
ings, and  the  dealings  of  others  with  him,  should  have  been  with  him 
in  that  character.  How  far  the  purchaser  of  the  land  may  have  been 
justified  in  paying  the  first  note  to  Thomas  F.  Flonmoy*  the  admin- 
istrator, when  by  order  of  the  court  it  was  made  payable  to  him,  it 
is  not  necessary  now  to  inquire ;  but  his  transfer  of  the  second  note 
to  Penn  cannot,  it  would  seem,  confer  on  the  latter  a  good  title. 

The  definitive  determination,  however,  of  this  and  other  matters, 
the  effect  of  the  consent  of  the  defendants  to  the  proceedings  of  the 
administrator,  and  of  their  settlement  with  him  in  that  capacity 
of  accounts  in  which,  as  alleged,  he  charged  himself  with  the  amount 
of  such  sales  —  very  potent  facts  in  such  a  case,  according  to  the 
authorities  —  and  the  inquiry  what  part  of  the  fund  should  have 
been  disposed  of,  and  how  they  should  have  been  disposed  of  for 
the  benefit  of  the  minors,  until  the  youngest  should  become  of  age, 
according  to  the  trust  created  in  their  behalf  by  the  will,  are  things 
which  can  be  settled  only  when  all  the  pleadings,  and  cross-pleadingi, 
and  evidence  are  in,  and  the  cause  is  submitted  for  a  final  decisioii. 

The  chancellor  erred  in  dismissing  the  bill  for  want  of  equity ; 
and  his  order  must  be  reversed,  and  the  cause  remanded  for  farther 
proceedings. 
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(66  Ala.  S4A.) 

Oarrier — raUroad  company  —paueng&n  on  freigM  traint  — faoQUiffor  firo^ 

curing  tieketi, 

A  lailioad  company,  having  opened  its  freight  trains  for  the  oonyeyanee  of 
paasengen,  is  hoand  to  afford  reasonable  facilities  to  them  for  the  procuring 
of  tickets  shortly  before  entering  the  trains,  and  neglecting  to  do  so,  cannot 
rightfally  eject  a  passenger,  offering  to  pay  his  faro  on  the  train,  for  nol 
having  preyionsly  procured  his  ticket. 

ACTION  of  damages  for  ejection  from  defendant's  railway  train. 
The  defendants  were  in  the  habit  of  carrying  passengers  on 
their  freight  trains,  but  snch  passengers  were  required  to  procure 
tickets  before  entering  the  train.  The  plaintiff,  desiring  to  go  on 
defendant's  road  from  Tuscumbia  to  luka,  on  the  train  leaving  at 
one  o'clock  p.  m.,  on  the  13th  of  February,  1874,  made  repeated 
efforts  to  procure  a  ticket  at  the  railroad  office,  but  the  office  was 
closed,  from  ten  o'clock  in  the  morning  until  after  one  o'clock. 
He  entered  the  train,  stat^  to  the  conductor  his  efforts  to  procure 
a  ticket,  and  offered  to  pay  him  his  fare,  but  the  conductor  refused 
it,  and  compelled  him  to  leave  the  cars.  The  regular  passenger 
train  was  due  at  4:30  p.  m.,  and  the  ticket  office  was  always  open 
from  half  an  hour  to  an  hour  previously,  but  at  no  other  time  in 
the  day.  A  public  notice  was  posted  in  the  office,  stating  the  hours 
when  tickets  could  be  procured,  and  plaintiff  kjiew  of  the  require- 
ment to  get  tickets  beforehand. 

The  court  charged  the  jury:  2.  "That  if,  by  the  rules  and 
regulations  of  the  defendants,  no  one  was  permitted  to  travel  as  a 
passenger  on  the  trains  used  for  carrying  both  freight  and  passen- 
gers, unless  he  first  procured  a  ticket,  then,  unless  plaintiff  had  a 
ticket,  the  defendants  had  the  right  to  eject  him  from  the  said 
cars,  although  he  may  have  offered  to  pay  the  conductor  his  fare  in 
money."  3.  '*That  if  they  believed  from  the  evidence  that  the 
defendants'  rules  and  regulations  did  not  permit  passengers  without 
tickets  to  travel  on  the  trains  used  by  them  to  carry  both  freight  and 
passengers,  and  that  plaintiff  was  ejected  from  one  of  said  trains 
because  he  had  no  ticket,  then  they  must  find  for  the  defendants.'' 
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The  plaintiff  excepted  to  each  of  these  charges,  and  requested 
the  court  to  instruct  the  jury  as  follows:  1.  '' Before  a  railroad 
company  can  require  passengers  to  procure  tickets  before  they  cm 
ride  on  the  cars,  the  said  railroad  company  must  afford  every 
Bonable  &cility  to  procure  tickets;  and  it  the  ticket  office 
closed  on  the  day  the  plaintiff  was  put  off  the  cars,  he  had  the  right 
to  travel  on  the  cars  without  a  ticket,  provided  he  offered  to  pay 
his  fare."  2.  ''That  plaintiff  had  the  right  to  ride  on  said  train 
on  the  13th  February,  1874,  without  a  ticket,  provided  he  offered 
the  conductor  the  money  for  his  fare."  The  court  refused  to  give 
these  charges,  and  the  defendant  had  judgment 

/.  B.  MoorSf  for  appellant 

BeimSt  Humes  A  Gordon,  contra.  The  exceptional  privilege  of 
riding  upon  freight  trains  was  granted  upon  conditions  which  were 
reasonable  and  proper,  and  which  were  accepted  by  those  for  whoee 
accommodation,  and  at  whose  request  alone,  the  permission  was 
granted.  The  right  of  the  public  to  travelling  accommodations 
from  a  common  carrier  is  not  an  unlimited  right,  but  is  subject  to 
such  reasonable  regulations  as  the  carrier  may  prescribe,  for  the 
due  accommodation  of  the  travelling  public,  for  the  proper  trans- 
portation of  freight,  and  for  the  due  arrangement  of  its  business. 
Story  on  Bailments,  §  519  a;  Ang.  on  Carriers,  §§  5S5,  580;  Pierce 
on  Am.  Railroad  Law,  253;  Law  v.  Illinois  Cent.  S.  E.  Co,,  Si 
Iowa,  634;  T.  P.  A  W.  R.  R.  Go.  v.  Patterson,  63  III  804;  C,  C. 
A  a  R.  R.  Go.  V.  Bartram,  11  Ohio  St  457;  Illinois  Gent  R.  JL 
Co.  V.  NiOson,  59  HI.  110;  Pittsburg,  Gincinnati  A  St.  Louis  R.  B. 
Go.  V.  Nuzum,  50  Ind.  141;  8.  o.,  19  Am.  Bep.  708;  Gheneg  v.  B. 
A  M.  R.  R.  Co,,  11  Mete.  121;  B.  <§  L.  R.  R,  Go.  v.  Proctor,  1 
Allen,  267;  Johnson  v.  Concord  R.  R.  Co.,  46  N.  H.  218. 

Bbiokbll,  C.  J.  1.  We  concur  with  the  judge  of  the  Cireoit 
Oourt  in  the  opinion,  that  so  much  of  the  act  of  April  19, 1878, 
entitled  ''An  act  regulating  the  charges  for  transportation  of 
freight  upon  railroads  within  this  State^  (Ptemph.  Acts,  187^-^, 
p.  62),  as  relates  to  the  transportation  of  passengers,  is  unconsti- 
tutional. The  title  limits  the  subject  of  the  enactment  to  the 
transportation  of  freight,  excluding,  by  its  terms,  any  reference  is 
passengers.    Whether  the  act,  if  constitutional,  has  any  especial 
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inflaenoe  on  the  questions  the  case  presents,  is  not  material  to 
discuss. 

2.  A  common  carrier  is  boand  to  transport  all  freight  and  pas- 
sengers which  offer,  within  the  line  of  his  usual  business,  and  an 
unreasonable  failure  or  refusal  is  a  breach  of  the  duty  imposed  by 
the  nature  and  character  of  his  employment  2  Bedf.  on  Bail.  219, 
§  182.  The  carrier  has  power  to  make  reasonable  rules  and  regu- 
lations, as  to  the  time  and  mode  of  the  performance  of  the  duty; 
and  to  these  rules  all  who  seek  his  services  must  conform.  In  jus^ 
tice,  he  cannot  ask  to  make  unreasonable  rules  and  regulations,  or 
without  consuUing  the  rights,  conyenience  and  interest  of  the 
public  who  rely  on  him  for  transportation,  arbitrary  rules  and 
regulations,  adapted  only  to  his  convenience  and  interest  In 
determining  whether  a  regulation  he  adopts  is  reasonable,  while 
due  regard  will  be  paid  to  the  character  and  responsibility  of  his 
relation  to  the  public,  their  rights  and  interests  must  be  kept  in 
view.  A  railroad  is  a  carrier  of  freight  and  passengers;  and  its 
officers  and  agents  may  properly  use  separate  trains  for  the  trans- 
portation of  freight  and  of  passengers,  excluding  passengers  from 
the  one,  and  freight  from  the  other.  Cleveland,  Columbus  £  Cir^ 
cinnati  R.  R.  Co.  v.  Bartram^  11  Ohio  St.  459 ;  Dunn  v.  Grand 
Trunk  Railway y  58  Me.  187;  s.  c,  4  Am.  Bep.  267.  If  they 
permit  the  transportation  of  passengers  on  trains  especially  devoted 
to  the  transportation  of  freight,  it  is  but  a  reasonable  regulation 
to  require  such  passengers  to  procure  tickets  before  entering  the 
train.  Such  a  regulation  is  not  burdensome  on  the  passenger,  and 
may  be  necessary  for  the  protection  of  the  interests  of  the  railroad 
company.  It  would  be  reasonable  and  just  as  to  a  train  devoted 
especially  to  carriage  of  passengers.  (7.,  B.  £  Q.  R.  R.  v.  Parks, 
18  111.  460. 

These  are  propositions  not  controverted  in  the  present  case. 
The  point  of  controversy  is,  the  railroad  company  having  opened 
its  freight  trains  for  the  transportation  of  passengers,  who  pro- 
cured tickets,  must  not  reasonable  facilities  be  afforded  the  travel- 
ling public  to  procure  tickets?  If  such  facilities  are  not  afforded, 
can  a  passenger  who  has  entered  the  car,  after  using  proper  dili- 
gence to  procure  a  ticket,  and  failing,  offers  to  pay  the  proper 
charge  for  his  transportation,  be  rightfully  ejected?  We  have  no 
hesitation  in  answering  the  first  question  affirmatively,  and  the 
second  negatively.     In  the  determination  of  these  questions,  no 
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importance  is,  or  should  be,  attached  to  the  &ct^  stated  by  the 
ticket  agent  at  Tuscumbiay  that  the  indacements  to  open  the  freight 
trains  to  the  transportation  of  passengers  was  the  request  of  citi- 
zens, residing  near  the  line  of  the  road,  whose  convenience  would 
be  thereby  promoted.  The  fact  is,  the  freight  trains  were  opened 
to  the  transportation  of  all  passengers  who  procured  tickets  before 
entering  the  cars.  The  only  limitation  on  the  right  of  transporta- 
tion was  the  procurement  of  a  ticket  The  residence,  or  the  busi- 
ness of  the  passenger,  was  not  a  reason  for  his  exclusion ;  and  it  is 
far  from  being  certain  that  any  discrimination  because  of  the  resi- 
dence, or  business  of  the  passenger  (the  business  not  being  nnlaw- 
ful),  could  be  allowed ;  that  the  freight  trains  could  be  opened,  not 
for  the  public  at  large  —  for  all  whose  inclination,  convenience  or 
interest,  might  induce  them  to  accept  that  mode  of  transportation 
• —  but  for  persons  residing  in  a  particular  locality,  or  taking  that 
mode  of  transportation  for  particular  reasons. 

Having  opened  the  freight  trains  for  the  transportation  of  pas- 
sengers, inducing  the  public  to  seek  and  rely  on  transportation  by 
them,  while  properly  those  who  sought  this  mode  of  transportation 
could  be  required  to  procure  tickets,  reasonable  facilities  for  pro- 
curing tickets  must  be  afforded.  It  would  be  a  mere  delusion  of 
the  public,  to  advertise  them  that  the  freight  trains  were  opened 
for  the  transportation  of  passengers  who  procured  tickets,  and  yet 
afford  no  opportunity  for  procuring  a  ticket,  until  it  would  be  more 
convenient  to  take  the  passenger  train,  if  immediate  transportation 
was  the  purpose.  Immediate  and  expeditious  transportation  is  the 
public  benefit  derived  from  railways,  which  is  the  consideration  of 
the  extraordinary  rights  and  privileges  conferred  by  the  legislative 
enactments  incorporating  the  companies  constructing  and  operat- 
ing them.  The  travelling  public  but  seldom  obtain  the  ticket^ 
which  is  a  mere  acknowledgment  of  the  right  of  the  bearer  to 
transportation,  on  any  train  passing  to  the  place  designated  on  it, 
until  on  the  eve  of  the  departure  of  the  train  it  is  proposed  to  take. 
This  has  been  so  long  the  habit  of  the  travelling  public,  induced 
by  the  usage  of  railroads  to  afford,  just  before  and  on  the  departure 
of  the  trains,  more  certainly  than  at  any  other  time,  the  opportu- 
nity of  procuring  tickets,  that  it  would  be  a  public  deception  now 
to  recognize  as  reasonable  a  regulation  of  the  road  which  reqaired 
the  procurement  of  tickets  several  hours  in  advance  of  that  tim& 

If  it  was  a  rule  of  this  road  that  the  office  for  the  sale  of  tickets 


DECEMBER  TERM,  1876.  775 

EvmiiB  ▼.  Memphis  &  Charleston  Railroad  Company. 


ghould  be  open  only  an  hour  before  the  arriTal  or  departure  of  the 
passenger  trains,  or  only  at  the  time  of  the  arriyal  or  departure  of 
such  trains,  and  this  was  seyeral  hours  different  from  the  time  of 
the  arrival  and  departure  of  the  freight  trains,  it  was  not  reason- 
able, as  to  persons  desiring  to  travel  on  the  freight  trains.  It  was 
an  inhibition  of  transportation  on  the  freight  trains  opened  to  the 
uses  of  passenger  trains,  and  publicly  appropriated  to  such  uses, 
unless  a  regulation  was  complied  with,  that  is  variant  from  the 
usages  of  railroads,  on  which  the  travelling  public  do,  and  have 
just  right  to  rely.  It  was  misleading  and  deceptive,  and  would 
often  operate,  as  the  evidence  in  this  case  tends  to  show  it  did 
operate,  to  disappoint  and  delay  those  who  accommodated  them- 
selves to  the  uses  publicly  made  of  the  freight  trains.  Certainly, 
it  was  no  hardship  that  the  ticket  office  should  have  been  opened, 
or  some  other  facility  afforded  for  procuring  tickets,  at  some  rea- 
sonable time  coincident  with  the  arrival  and  departure  of  the  freight 
trains,  if  it  was  intended  that  the  travelling  public  should  be 
allowed  passage  on  them.  It  would  only  have  been  conformity  to 
the  usage  of  railroads,  and  the  usage  of  this  road,  as  to  passenger 
trains.  The  distinction  between  the  two  trains,  except  as  to  the 
accommodations  to  be  afforded,  and  the  speed  of  travel,  was  de- 
stroyed when  the  freight  train  was  made  also  a  passenger  train. 
While  the  procurement  of  a  ticket  was  a  reasonable  regulation,  it 
becomes  unreasonable  if  proper  facilities  for  obtaining  it  are  not 
afforded.  Proper  facilities  are  not  afforded,  when  tickets  can  be 
bought,  as  a  matter  of  right,  only  when  transportation  immediately 
would  be  more  convenient  on  the  regular  passenger  trains. 

The  Circuit  Court  erred  in  the  second  and  third  instructions  to 
the  jury,  and  in  refusing  the  first  instruction  requested  by  the  ap- 
pellant. We  are  not  justified,  in  the  present  aspect  of  the  case,  in 
determining  whether  the  appellant's  remedy  of  the  wrong  of  which 
he  complains  is  against  the  lessee  only,  or  against  lessor  and  lessee 
jointly.  Nor  is  there  before  us  any  question  as  to  the  measure  of 
damages,  if  the  appellant  cangprecover. 

The  judgment  is  reversed  and  the  ctfnse  remanded. 

Beverwd  and  remanded. 
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(86  Ala.  ns.) 

Deed  —  reeenatian — ffrrnHng  tr$e» — ttatiuU of  fnmde^^UMmm  teairfL 

Cook  oo&Tejed  Unds  to  Heflin,  reperring  the  growing  treea.  He  had  proTlomlf 

oiallj  sold  the  trees  to  Bingham,  and  reoeiTed  the  purchaae-money  there- 

'  for.    Bingham  entered  upon  the  lands  and  erected  boUdinga  for  the  pnrpoaa 

,  of  converting  the  trees  into  lumber,  and  was  engaged  in  that  boaineaa  whan 

Heflin  parcliaaed.    In  ejectment  bj  Heiiin  against  Bingham,  hdd^  that  Blag- 

liam  liad  the  right,  within  a  reasonable  time  after  the  aale  of  the  treea  to  him* 

to  enter  apon  the  land  and  cut  and  remore  them,  bat  not  to  erect  or  oecnpy 

'  any  baildhnga  on  the  land.* 

EJECTMENT  for  lands  ooDveyed  by  Oook  to  plaintiff.  In  the 
deed  the  growing  trees  were  reserved.  Oook  liad  preyioasly 
orally  sold  the  trees  to  defendant,  and  received  the  parchase-money; 
and  defendant  had  entered  on  the  land  and  ereoted  a  saw-mill  and 
other  buildings,  and  commenced  catting  and  converting  the  trees 
into  lumber,  and  removing  it  His  operations  were  delayed  by  the 
burning  of  his  mill  before  plaintiff's  purchase,  and  defendant  at- 
tempted to  repair  the  mill  after  that  purchase. 

The  court  charged :  1.  ^^  That  Cook's  deed  to  plaintiff  invested 
plaintiff  with  the  legal  title  to  the  land  in  controversy,  subject  to 
whatever  rights  defendants  acquired  under  their  contract  with  said 
Cook ;  that  if  they  are  reasonably  satisfied,  from  the  evidence,  that 
Cook  had,  before  the  sale  of  the  land  to  plaintiff,  sold  the  pine 
trees  growing  on  one  hundred  acres  of  the  land,  suitable  to  be  con- 
verted into  lumber,  and  the  agreed  price  had  been  paid  to  him  by 
defendants,  in  cash,  at  the  time  of  the  sale;  and  that  defendants 
were  upon  said  land  at  the  time  of  the  sale  by  Cook  to  plaintiff,  cut- 
ting and  using  said  trees  under  their  contract;  then  the  reserva- 
tion in  Cook's  deed,  and  the  use  and  occupancy  of  said  land  by 
defendants  for  the  purpose  of  cutting  said  trees  and  converting  them 
into  lumber,  was  notice  to  plaintiff  of  the  extent  of  defendants' 
rights  under  their  said  contract  with  Cook;  and  if  it  was  a  part  of 
the  contract  and  agreement  between  Cook  and  defendants,  at  the 

•Am  to  statute  of  frauds  In  relation  to  growlDg  tress,  see  Stoeum  t.  Btigmam'  <|B  N.  J. 
188).  13  Am.  Kep.  438 ;  Oioetw  y.  Leioto  (46 Ind.  488),  16  Am.  Rep.  285 ;  and  note,  17  Id. 
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time  of  the  sale  of  the  growing  trees,  that  the  defendants  were  to 
have  the  right  to  erect  a  saw-mill  on  the  land,  and  to  use  and  occapy 
the  hmd,  for  the  purpose  of  cutting  and  converting  the  timber  pur- 
chased into  lumber,  defendants  would  have  the  right  to  erecta  saw- 
mill on  the  land,  and  to  use  and  occupy  the  same  for  the  purpose  of 
converting  said  trees  into  lumber;  otherwise,  defendants  would  not 
have  the  right  to.  erect  a  saw-mill  on  the  land,  but  would  only  have 
the  right  to  go  on  the  said  lands  for  the  purpose  of  cutting  and 
removing  said  trees.  If  the  evidence  fails  to  satisfy  the  jury  that 
it  was  the  understanding  and  agreement  between  said  Cook  and 
defendants  at  the  time  of  the  purchase  of  the  timber,  that  defend- 
ants were  to  have  the  right  to  erect  a  mill  on  the  land  in  controversy 
then  the  jury  will  inquire,  whether  defendants'  mill,  or  any  part 
thereof,  is  on  the  land  in  controversy;  and  if  so,  plaintiff  is  entitled 
to  recover.  But  if  defendants  have  done  nothing  more  on  said 
land,  in  cutting,  removing,  and  converting  into  lumber  the  timber 
purchased  by  them  from  said  Cook,  than  they  were  authorized  to 
do  under  their  contract,  and  were  not  otherwise  in  possession  of 
any  of  said  land,  plaintiff  is  not  entitled  to  recover."  2.  ^'  If  no  time 
was  agreed  upon  between  Cook  and  defendants,  for  defendants  to 
cut  and  remove  the  trees  purchased  by  them,  the  law  will  allow 
them  a  reasonable  time  to  do  so.  If  a  reasonable  time  has  elapsed 
since  the  sale  of  the  trees,  for  the  defendants  to  cut  and  remove  the 
said  trees,  before  the  commencement  of  this  suit,  then  plaintiff  is 
entitled  to  recover.  Whether  defendants  have  had  a  reasonable 
time  is  a  question  of  fact  for  the  jury;  and  in  determining  this 
question,  the  jury  will  look  to  all  the  evidence  in  the  case,  the  sur- 
roundings of  the  parties^  and  the  probable  demand  in  market  for 
Inmber  and  materials  for  building,  into  which  the  lumber  was  to  be 
converted;  and  if  a  reasonable  time  had  not  elapsed,  before  the 
commencement  of  this  suit,  for  defendants  to  cut  and  remove  the 
trees  purchased  by  them,  and  they  were  not  otherwise  in  possession 
of  any  part  of  said  land  at  the  commencement  of  this  suit,  than  for 
the  purpose  of  cutting  and  removing  said  timber  trees  under  their 
said  contract  with  Cook,  then  the  plaintiff  cannot  recover." 

The  plaintiff  requested  the  court  to  charge:  3  '^  A  license,  cre- 
ated by  parol,  to  enter  the  land  and  remove  the  pine  trees  growing 
thereon,  does  not  confer  on  the  defendants  the  right  to  erect  and 
run  a  mill  on  the  land,  or  to  use  any  portion  of  the  land  as  a  mill- 
yard,  or  to  erect  a  stable  and  crib  on  the  land,  and  use  the  stable 
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or  crib  to  keep  work-oxen  and  food  for  them  therein;  and  if  the 
defendants,  at  the  commencement  of  this  sait,  and  previons  thereto, 
were  asing  the  land  for  any  or  either  of  such  purposes,  such  posses- 
sion and  use  is  without  authority  of  law,  and  the  jury  should  find 
for  the  plaintiff."    This  was  refused  and  defendant  had  judgment. 

X.  E.  Parsons,  for  appellant. 

Stone,  J.  Growing  trees  are  part  of  the  realty,  and  a  sale  of 
them,  without  a  compliance  with  the  terms  of  the  statute  of  frauds, 
does  not  pass  the  title.  Mitcheliy.  BiUingshyy  17  Ala.  393;  3  Kent's 
Com.  438,  n.  a ;  id.  401 ;  Bey.  Code,  §  1862,  subd.  6 ;  Riddk  t. 
Brown,  20  Ala.  412. 

In  actions  of  ejectment,  when  the  plaintiff  makes  out  a  prima 
facie  case  for  recovery,  the  defendant  must  show  a  paramount  legal 
title,  or  right  to  the  possession,  or  he  cannot  prevent  a  recoveiy. 
You  V.  FUnn,  34  Ala.  415  ;  Childress  v.  Monette,  at  the  last  term; 
Mitchell  V.  Robertson,  15  Ala.  412;  1  Brick.  Dig.  627,  §§  34,35,  40- 

The  deed  under  which  plaintiff  sought  to  recover  in  this  action 
did  not  convey  the  entire  property  from  Cook,  the  original  owner. 
It  declares  on  its  face,  that  ''  this  conveyance  is  made  with  the  fol- 
lowing reservation  and  exception  as  to  the  part  of  said  land  here- 
after specified,  which  is  as  follows :  The  pine  trees,  of  proper  size 
and  suitable  quality  to  be  sawed  into  lumber,  that  are  now  growing 
and  standing  on  one  hundred  acres  of  said  land,  are  excepted  and 
reserved  from  this  conveyance."  The  deed  then  describes  the  one 
hundi-ed  acres  of  said  land,  in  which  this  right  was  reserved.  The 
real  contestatio  litis  in  this  case  arises  out  of  an  alleged  abuse  of  the 
timber  right  above  expressed.  Cook,  the  vendor,  before  he  sold 
and  conveyed  to  Hefiin,  had,  by  oral  contract,  sold  said  timber  to 
Bingham,  received  the  purchase-money,  and  the  bill  of  excep- 
tions alleges;,  put  him  in  possession.  Such  contract  is  not  void 
under  our  statute  of  frauds,  but  it  conveys  no  title. 

What  was  the  nature  of  the  possession  Bingham  could  receive 
and  hold  under  the  oral  contract  as  described  ?  Evidently,  not  the 
ordinary  actual  occupation,  as  absolute  owner  of  the  fee.  It  was 
but  a  nght  to  enter  and  remove  the  timber,  doing  no  damage,  and 
comnutting  no  trespass,  beyond  what  were  necessary  to  accomplish 
this  end.  Riddle'^.  Brown^  supra;  Pease  v.  Gibson^  6  OreenL  81 ; 
Hott  V.  Stratlon  Mills,  54  N.  H.  109 ;  s.  c,  20  Am.  Bep.  119.    It 
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would  confer  no  right  to  erect  or  occapy  any  bnildingSy  or  other 
atrnctores  thereon.  Ck>ok,  under  the  reserrations  in  his  deed,  had 
no  such  right 

Bat  the  trees  described  in  the  reservation  in  the  deed  were  not 
conveyed  in  Heflin.  There  remained  the  property  of  Cook,  subject 
to  the  right  and  interest  he  had  sold  to  Bingham.  As  against 
Heflin,  Oook  retained  and  held  the  right  to  enter  upon  the  lands, 
and  doing  no  unnecessary  damage,  to  cut  and  remove  the  reserved 
timber  therefrom.  Heflin  could  not  complain  of  the  exercise  of 
this  right,  for  he  had  purchased  subject  to  it.  Cook,  then,  having 
the  right  to  enter  and  remove  the  timber,  he  could  sell  and  con- 
vey it,  or  give  a  parol  license  to  another,  who  himself  could  exer- 
cise it,  within  the  limits  above  expressed,  so  long  as  Cook  did  not 
interfere,  or  revoke  the  license.  Such  license  is  the  act  of  Gook« 
disposing  of  his  own  interests  and  property  — not  of  Heflin.  See 
Riddle  v.  Braton^  supra. 

But,  in  the  absence  of  time,  expressed  in  the  conveyance,  within 
which  this  right  of  entry  and  removal  may  be  exercised,  it  must  be 
done  within  a  reasonable  time.  See  Hoii  v.  Stratian  Milhy  suprcL 
What  is  a  reasonable  time  is  necessarily  dependent  on  the  nature  of 
the  service,  and  is  generally  a  question  of  fact.  It  is  so  in  the  present 
case.  Still,  there  are  certain  rules  not  to  be  lost  sight  of.  The  use 
for  which  the  timber  is  known  to  be  wanted  ;  the  custom  and  rule, 
if  such  there  be,  of  felling  and  removing  the  timber,  as  the  capac- 
ity of  the  mill  may  require  it,  if  kept  reasonably  employed,  are 
among  the  inquiries  which  should  be  made  in  determining  the 
question  of  reasonable  time.  The  accident  of  a  falling  market,  or 
undue  delay  in  rebuilding  the  mill  after  its  destruction  ;  these,  and 
similar  disturbances,  should  exert  no  influence  with  the  jury.  But 
when  the  mill  was  destroyed  by  fire,  a  reasonable  time  was  allowed 
for  its  reconstruction. 

If  the  owner  of  such  an  interest,  as  was  reserved  by  Cook  in  this 
case,  delay  unreasonably  to  avail  himself  of  it,  the  right  becomes 
forfeited ;  and  neither  he,  nor  another  under  him,  can  assert  it, 
without  rendering  himself  liable  for  a  trespass  guars  clausum  fre» 
gil;  but  in  such  case,  it  is  said  the  value  of  the  trees  constitutes 
no  part  of  the  damages,     ffoit  v.  Straiten  Hills,  supra. 

Under  the  rules  declared  above,  the  Circuit  Court  erred  in  the 
first  and  second  charges  given,  and  in  the  refusal  to  giye  the  third 
charge  asked.     The  second  plea  is  imperfect,  in  failing  to  aver  the 
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diligence  with  which  defendant  was  removing  the  timber.  It  shanld 
have  averred  that  he  entered  upon  the  aervioe  within  a  leasonaUe 
time,  and  that  he  was  prosecuting  the  work  of  cutting  and  removing 
the  timber  with  all  due  diligence,  eta  The  demuner  to  this  pie% 
in  its  present  form,  ought  to  have  been  sustained  Whnt  we  have 
said  will  be  a  sniBoient  guide  for  another  triaL 
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A  pftrtf  will  not  be  hcftrd  to  ■— art  Ubowd  frand  In  ab  ezeenied  eootnel,  ud 
conrto  will  not  aaslBt  a  part j  to  an  illegal  oontraet  in  leeoveiing  what  he 
has  paid  nnder  it ;  bat  where  enit  was  brooght  upon  a  promlMOiy  note,  hf 
the  pajee  against  the  maker,  and  evidenee  was  offered  by  the  latter  to  show 
that  the  note  was  without  consideration,  and  execnted  upon  the  agreement 
that  it  shonld  be  oanoelled  when  desired,  to  assist  'the  payee  In  proteeting 
his  property  against  his  ereditors;  Md,  thai  the  reception  of  sach  erldenee 
was  not  erroneoos. 


ACTION  on   promissory  notes.    The  opinion 
The  plaintiff  had  jadgment  and  appealed. 


statoi  ft*  faotik 


Lewis  S  D$alf  for  appellants. 

M.  N.  Sftane,  for  respondent 

H AWLVT,  0.  J.  This  action  was  brought  by  plaintiff  to  reooYvr 
the  sum  of  twenty-two  thousand  eight  hundred  and  twelve  doUara 
and  fifty-nine  cents,  alleged  to  be  due  upon  certain  promissory  notes 
executed  and  delivered  to  him  by  T.  P.  Smith,  since  deceased. 
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The  only  oontroversy  between  the  parties  is  as  to  the  yalidity  of 
one  note  in  the  sum  of  sixteen  thousand  dollars.  The  defendant 
claims  that  this  note  was  made  and  delivered  to  plaintiff,  without 
consideration,  for  the  sole  purpose  of  protecting  the  property  of 
the  deceased  from  one  George  T.  Marye,  who  had  instituted  an 
action  against  him  to  recover  a  large  amount  of  money ;  that  it 
was  understood  and  agreed  between  plaintiff  and  said  deceased  at 
the  time  of  the  execution  of  said  note  that  it  should  be  cancelled 
whenever  so  desired,  and  that  the  same  was  not  to  be  held  by 
plaintiff  as  a  valid  note  against  him. 

[Omitting  some  facts  not  bearing  on  the  point.] 

The  court  overruled  all  of  plaintiff's  objections. 

The  plaintiff  having  only  recovered  a  judgment  for  three  thou- 
sand eight  hundred  and  twenty-seven  dollars  and  eighty-three 
cents,  appeals  from  the  judgment  and  also  from  an  order  of  the 
court  refusing  him  a  new  trial. 

[Omitting  a  matter  of  practice.] 

2.  Appellant  contends  that  the  evidence  of  fraud  in  the  execu- 
tion of  the  note  was  inadmissible,  because  the  note,  although  void 
as  to  creditors  under  the  statutes  of  this  State,  was  valid  as  between 
the  parties.  The  language  of  the  statute  is  as  follows:  **  Every 
conveyance  or  assignment,  in  writing  or  otherwise,  of  any  estate  or 
interests  in  lands,  or  in  goods  in  action,  or  of  any  rents  or  profits 
issuing  therefrom,  and  every  charge  upon  lands,  goods,  or  things 
in  action,  or  upon  the  rents  and  profits  thereof,  made  with  the 
intent  to  hinder,  delay,  or  defraud  creditors  or  other  persons  of 
their  lawful  suits,  damages,  forfeitures,  debts  or  demands,  and  every 
bond  or  other  evidence  of  debt  given,  suits  commenced,  decree  or 
judgment  suffered,  with  the  like  intent,  as  against  the  persons  hin- 
dered, delayed  or  defrauded,  shall  be  void."    1  Gomp.  L.  297. 

The  argument  of  appellant  is,  that  the  legislature  having 
declared  the  contract  void  as  against  creditors,  the  maxim  eaqtrtsri^ 
unius  est  ezclusio  alterius  applies,  and  that  it  was  the  intention  of 
the  legislature  only  to  make  such  contracts  void  as  to  creditors, 
leaving  them  valid  as  between  the  parties.  It  is  also  claimed  that  the 
reason  and  theory  of  the  law,  independent  of  the  meaning  of  the 
statute,  sustain  the  position  that  no  man  shall  ever  be  allowed  to 
plead  his  own  fraud,  and  finally,  it  is  contended  that  the  great 
weight  of  the  decisions  support  the  views  expressed  by  appellant, 
and  numerous  authorities  are  cited  to  the  effect  that  a  conveyance 
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made  to  defraud  creditors,  thoagh  Toid  as  to  creditors,  is  good  as 
against  the  grantor  and  his  heirs. 

This  general  proposition  is  sustained  by  all  the  decided  cases. 
But  counsel  for  respondent,  while  admitting  the  correctness  of  the 
rule  as  applied  to  executed  contracts,  contends  that  the  rule  is 
different  when  applied  to  executory  contsacts.  Whether  there  is 
any  difference  in  the  rule  in  this  respect  is  the  hinge  upon  which 
the  whole  controversy  upon  this  point  must  eventually  turn.  Upon 
the  part  of  appellant  it  is  claimed  that  where  the  fraudulent  trans- 
action does  not  appear  upon  the  face  of  the  instrument,  but  is 
interposed  by  way  of  defense,  the  defendant  becomes  the  actor,  and 
the  maxim  in  pari  delicto  applies  against  him  and  not  in  his  favor. 

Upon  the  part  of  the  respondent  it  is  claimed  that  courts  will 
not  aid  either  party  in  enforcing  an  illegal  executory  contract:  nor 
if  executed  will  they  aid  either  party  in  setting  it  aside,  or  in 
recovering  back  what  has  passed  under  it;  that  when  the  parties  to 
an  illegal  or  fraudulent  contract  are  in  pari  delicto  the  law  will 
not  be  the  willing  instrument  of  its  own  subversion,  and  to  every 
appeal  for  assistance  replies,  in  pari  delicto^  potior  est  conditio 
de/endentis, 

Tt  must  be  admitted  in  the  outset  that  there  is  a  great  diversity 
of  opinion  upon  the  question.  Although  very  few  of  the  authori- 
ties cited  by  appellant  discuss  the  point  whether  there  is  any 
difference  in  the  rule  when  applied  to  executory  contracts,  yet  the 
reasons  stated  for  the  rule  are  in  some  of  the  cases  certainly  appli- 
cable to  executory  as  well  as  executed  contracts.  Especially  is  this 
true  of  the  reasoning  of  several  of  the  cases  decided  in  Pennsylva- 
nia and  some  of  the  authorities  found  in  Massachusetts. 

Moreover,  some  of  the  decisions  in  other  States  were  rendered 
in  cases  where  the  contract  sued  upon  was  executory,  and  the 
opinions  are  based  solely  upon  the  general  rule  as  applied  to  exe- 
cuted contracts. 

We  are  of  opinion  that  much  of  the  confusion  has  arisen  from 
the  fact  that  courts  have  often  given  a  reason  that  was  not  called 
for  by  the  facts  of  the  case,  and  have  failed  to  consider  the  question 
whether  or  not  there  was,  in  fact,  any  difference  in  the  rule  when 
applied  to  executory  contracts. 

The  true  value  of  any  decision  as  an  authority  entitled  to  oon- 
jideration  is  its  applicability  to  the  facts  of  any  given  case,  as  well 
as  the  principles  of  law  involved  therein. 
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We  have  examined  all  the  English  cases  cited  by  counsel.  Thsj 
shed  bat  little  light  upon  the  real  question  inYoWed  in  this  oaseu 

It  may,  for  the  parposes  of  this  opinion,  be  admitted  thai  the 
statute  of  this  State  is  sabstantiallj  the  same  as  the  statute  at  IS 
Elizabeth,  although  from  a  comparison  of  that  statute,  found  in  4 
Bac.  Abr.  401,  we  think  its  language  gives  further  support  to  the 
positions^pontended  for  by  appellant  than  is  found  in  our  statute. 
It  declares  that  certain  enumerated  conveyances,  contracts  in 
writing,  etc.,  etc.,  devised  and  contrived  of  malice,  fraud,  covin, 
collusion  or  guile,  to  the  end,  purpose  and  intent  to  delay,  hinder 
or  defraud  creditors,  ''shall  be  from  henceforth  deemed  and  taken 
(only  as  against  that  person  or  persons,  his  or  their  heirs,  snooets- 
ors,  executors,  administrators  and  assigns,  and  every  of  them, 
whose  actions,  suits,  debts,  accounts,  damages,  penalties,  forfeit- 
ures, heriots,  mortuaries  and  reliefs,  by  such  guileful,  covinous  or 
fraudulent  devices  and  practices,  as  is  aforesaid,  are,  shall  or  might 
be  in  anywise  disturbed,  hindered,  delayed  or  defrauded),  to  be 
clearly  and  utterly  void,  frustrate  and  of  none  effect;  any  pretense, 
color,  feigned  consideration,  expressive  of  use,  or  any  otiier  matter 
or  thing  to  the  contrary  notwithstanding." 

Now,  it  might  with  some  force  be  argued  that  the  word  otdf,  as 
it  appears  in  this  statute,  implies,  that  as  between  everybody  but 
the  creditors,  the  transactions  mentioned  therein  should  be  valid, 
while  the  statute  of  this  State  simply  declares  that  such  contracts  as 
against  creditors  shall  be  void  and  leaves  the  question  as  to  the  rights 
of  the  parties  to  be  determined  by  the  courts  without  any  such  im* 
plication.  We  only  refer  to  this  distinction  for  the  purpose  of  show* 
ing  that  the  statute  of  13  Eliz.  is  certainly  as  favorable  for  appellants 
as  are  the  provisions  of  our  statute  relating  to  the  same  subject. 

The  statutes  of  nearly  all  the  States  from  which  authorities  are 
cited  are  either  similar  to  the  statute  of  this  State,  or  have  been  by 
the  decisions  in  the  respective  States  declared  to  be  substantially 
the  same  as  the  statute  of  13  Eliz.  The  statute  of  13  Elii.  is  held 
in  some  of  the  cases  to  be  either  declaratory  of  the  common  law  or 
an  enlargement  of  its  principles.  In  none  of  them  it  is  claimed 
to  be  in  derogation  of  the  common  law. 

After  examining  all  the  authorities  and  considering  the  reason- 
ing of  the  respective  decisions,  we  are  clearly  of  the  opinion  that 
the  weight  of  reason  and  authority  is  decidedly  opposed  to  the 
views  contended  for  by  appellant. 
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One  of  the  earliest  cases  in  the  United  States  is  that  of  Smith  y. 
BiMsy  1  Fkirf.  76,  which  was  an  action  of  assumpsit  for  goods 
sold  and  deliyered.  The  facts  show  that  the  transaction  was  a 
fraodulent  sale  by  a  debtor  to  conceal  his  property  from  his  credit- 
ors. It  was  there,  as  here,  argued  that  no  man  could  defend  him- 
self by  alleging  and  proving  his  own  turpitude;  that  when  a  plain-^ 
tiff  has  proved  the  contract  on  which  he  has  declared,  and  which 
appears  to  be  fair  and  legal,  the  defendant  shall  not  be  permitted 
by  way  of  defense,  to  prove  that  the  contract  was  fraudulent  and 
illegal  between  the  plaintiff  and  himself,  and  thus  avail  himself  of 
his  own  wrong  and  violation  of  law.  The  court,  in  answering  this 
argument,  said: ''  There  is  a  marked  and  settled  distinction  betweetf 
executory  and  executed  contracts  of  a  frandulent  or  illegal  char-' 
acter.  Whatever  the  parties  to  an  action  have  executed  for  fraudu- 
lent or  illegal  purposes,  the  law  refuses  to  lend  its  aid  to  enable 
either  party  to  disturb.  Whatever  the  parties  have  fraudulently  or 
illegally  contracted  to  execute,  the  law  refuses  to  compel  the  con- 
tractor to  execute  or  pay  damages  for  not  executing,  but  in  both 
cases  leaves  the  parties  where  it  finds  them.  The  object  of  the  law 
in  the  latter  case  is,  as  far  as  possible,  to  prevent  the  contemplated 
wrong;  and  in  the  former,  to  punish  the  wrong-doer  by  leaving  him 
to  the  consequences  of  his  own  folly  or  misconduct." 

The  subsequent  cases  of  Potter  v.  Tale  College,  8  Oonn.  52,  and 
Ohapin  v.  PecLee,  10  id.  69,  cited  by  appellant,  proceed  upon  other 
grounds,  and  do  not  in  any  manner,  in  our  judgment,  affect  the 
doctrines  enunciated  in  Smith  v.  Hubbe, 

The  Supreme  Court  of  Tennessee,  in  Walher  v.  McOonnico,  10 
Terg.  229,  decided  that  the  promissory  note,  executed  without 
consideration,  and  with  the  view  to  protect  the  maker's  property 
from  his  creditors,  could  not  be  enforced  by  the  payee  against  tl^ 
maker.  The  court  say:  ''The  note  having  been  made,  and  the 
deed  of  trust  executed  to  defraud  creditors,  the  defendant  cannot 
resist  the  execution  of  the  trust  according  to  the  terms  of  the  deed» 
But  as  the  note  was  without  consideration,  and  was  executed  to 
hinder  and  delay  creditors,  the  promise  to  pay  being  executory, 
cannot  be  enforced." 

Next  comes  the  decision  in  Nellie  v.  Clark,  20  Wend.  32,  where 

the  question  was  whether  a  promissory  note  given  in  payment  for 

property  purchased  with  the  intention  to  defraud  creditorsc  ould  be 

enforced.    This  question  seems  to  have  been  very  thoroughly  con- 
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sidered.  A  majority  of  the  court  (NBLSOiTy  0.  J.,  dinentiiig) 
tained  the  role  laid  down  in  Bmith  v.  Huhbs.  The  failare  of  oon- 
sideration  is  ignored,  and  the  decision  is  based  upon  the  grounds 
of  the  common  law.  It  was  held  that  under  the  statute  all  con- 
tracts, both  executory  and  executed,  to  defraud  creditors  were 
void  only  as  against  the  creditors,  and  that  under  the  statute  of 
New  York  as  well  as  the  statute  of  13  Elizabeth,  the  parties  were 
excluded  from  its  operation  and  left  as  they  stood  at  the  common 
law.  GowEN,  J.,  in  delivering  the  opinion  of  the  court  quotes  with 
approval  the  language  of  Lord  Mansfibld,  in  JSolman  v.  Johtuouj 
I  Gowp.  341,  as  follows :  ^'  The  objection  that  a  contract  is 
immoral  or  illegal  as  between  plaintiff  and  defendant  sounds  at  all 
times  very  ill  in  the  mouth  of  the  defendant  It  is  not  for  his 
sake,  however,  that  the  objection  is  ever  allowed ;  but  it  is  founded 
in  general  principles  of  policy,  which  the  defendant  has  the  advant- 
age of,  contrary  to  the  real  justice,  as  between  him  and  the  plaint- 
iff, by  accident,  if  I  may  so  say.  The  principle  of  public  policy  is 
this:  ex  doh  mah  nan  oritur  actio.  No  court  will  lend  its  aid  to  a 
man  who  founds  his  cause  of  action  upon  an  immoral  or  an  illegal 
net.  If  from  the  plaintiff's  own  stating  or  otherwise  the  cause  of 
action  appears  to  arise  ex  turpi  cawKh  or  the  transgression  of  a 
positive  law  of  this  country,  there  the  court  says  he  has  no  right  to 
be  assisted.  It  is  upon  that  ground  the  court  goes;  not  for  the 
sake  of  the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were  to  change 
sides  and  the  defendant  was  to  bring  his  action  against  the  plaint- 
iff, the  latter  would  then  have  the  advantage  of  it,  for  where  both 
are  equally  in  fault,  potior  est  conditio  defendentis,^^  and  adds : 
* ''  These  remarks  cover  the  ground  on  which  Glark,  the  defendant, 
stands.  *  *  Neither  he  nor  Buttolph  have  any  positive  remedy 
on  their  own  account  But  as  the  law  finds  them,  so  it  will  leave 
them.  They  derive  that  kind  of  negative  assistance  which  arises 
from  their  cases,  being  mutually  such  that  the  law  will  not  tarnish 
.  its  hands  by  recuring  them  from  the  mire." 
•  This  opinion  was  affirmed  in  the  Court  of  Brrors,  Nettis  v.  Clarky 
4  Hill,  424,  and  the  principles  it  enunciates  have  ever  since  been 
recognized  as  sound  law  by  the  courts  of  that  State.  Mo8$lejf  v. 
Moadeyy  15  N.  T.  334 ;  Brigge  v.  Merrill,  58  Barb.  399. 

In  Kentucky,  the  same  rule  prevails:  Jones  v.  Read,  3  Dan% 
641 ;  Norris  v.  Norris,  9  id.  318 ;  so  in  South  Oarolina :  Harvin  v. 
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Weeks,  11  Rich.  601 ;  and  in  North  Carolina :  Powell  v.  Inmaii^ 
7  Jone0y  28  ;  &  c.^  8  id.  437 ;  and  Mississippi :  Hoover  y.  Pierce, 
27  Miss.  18 ;  WaUm  v.  Tusien,  49  id.  669 ;  in  Missonri :  Ham^ 
iUon  ▼.  8cuWs  Adm.,  26  Mo.  166;  Fenion  y.  Hem,  35  id.  409^ 
Harwood  y.  Snapper,  50  id.  457;  in  Ohio:  Ooudy  y.  OAhart, 
1  Ohio  St  263;  Bradford  y.  Beyer,  17  id.  388;  and  New  Jersey: 
Church  y.  Muxr,  33  N.  J.  319. 

The  court,  in  HamiUon  y.  SeulFs  Administraior,  decided  that  it 
was  a  good  defense  to  an  action  npon  a  promissory  note,  that  it  wat 
giyen  by  the  defendant  to  plaintiff  to  enable  the  plaintiff  to  hinder, 
delay,  and  defraud  his  creditors.  Scott,  J.,  in  deliyering  the  opin- 
ion,  says:  *^  There  is  no  doubt  of  the  correctness  of  the  principle 
asserted  in  the  case  of  Brownie  Administrator  y.  Finley,  18  Mo.  375, 
that  one  who  has  made  a  fraudulent  conyeyance  of  his  property  can- 
not,  by  alleging  his  own  turpitude,  be  permitted  to  set  aside  his 
conyeyance,  and  regain  the  possession  of  property  which  he  haa 
fraudulently  aliened.  To  do  this  would  be  encouraging  fraud,  for 
thereby  a  party  would  be  induced  to  make  fraudulent  alienations 
without  any  concern  for  the  consequences,  confiding  in  the  priyi- 
lege  the  law  would  confer  of  setting  them  aside  afterward  if  they 
did  not  answer  the  ends  proposed  by  them.  In  such  cases  the 
maxim  applies,  nemo  attegans  suam  turpitudineni  est  audiendus. 
Haying  fraudulently  passed  away  his  property,  the  act  is  consum- 
mated; the  deed  is  done,  and  the  law  will  not  relieye  him  from  a 
situation  in  which  he  has  been  placed  by  his  own  fraud.  But  the 
case  under  consideration  is  different  from  that  stated  aboye.  Here 
the  act  is  not  consummated.  This  is  but  a  promise,  and  the  law 
allows  the  turpitude  of  the  transaction  to  be  shown  with  the  same 
yiew  as  in  the  preceding  case,  to  take  away  inducements  to  fraudu- 
lent conduct.  What  would  giye  greater  encouragement  to  fraud 
than  for  courts  of  justice  to  lend  their  aid  in  carrying  them  into 
execution  ?  But  though  the  law  suffers  the  transaction  to  be 
inquired  into  in  the  one  case,  and  will  not  permit  a  party  to  expose 
his  fraud  in  the  other,  yet  this  apparently  inconsistent  course 
arises  from  the  different  stages  of  the  illegal  acts  at  the  time  the 
inquiry  is  proposed,  and  is  necessary  to  fulfill  the  purpose  of  the 
law  witli  regard  to  fraudulent  contracts,  which  is  to  refuse  all  aid 
to  the  parties  thereto  in  carrying  them  into  execution,  for  it  will  be 
obseryed  that  in  this  case,  while  the  law  permits  a  party  to  raise  the 
question  of  fraud,  it  is  only  done  that  it  may,  when  the  fact  is 
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eetablished,  ref ase  its  aid  to  the  party  who  has  been  oonoemed  in 
it,  and  leave  him  jnst  where  ho  plaoed  himself  by  his  ill  condnoi 
So  in  the  end  *  *  *  the  law  produces  the  same  resnlt  in  eadi 
oase,  which  is  a  denial  of  all  assistance  to  those  who  will  soil  them- 
selves with  afoul  transaction."    Ghitty  on  Gont  680. 

It  is  true  that  in  Ohio  the  statute  is  different  in  its  terms  from 
the  statute  of  this  State  or  that  of  13  Elizabeth,  in  that  it  enacts 
that  the  conveyance,  etc.,  '^  shall  be  deemed  utterly  void  and  of  no 
effect*'  But  Thusmak,  J.,  in  delivering  the  opinion  in  Chudy  v. 
Oebharl,  supra,  disapproves  the  doctrine  announced  in  Findhy  v. 
Cooley,  1  Blackf.  262,  and  quotes,  with  approval,  the  views  ex- 
pressed by  the  courts  in  Nellts  v.  Clark,  Smith  v.  Hulbs,  and  other 
cases  where  the  distinction  between  executed  and  executory  con- 
tracts is  observed,  and  declares  that  the  court  would  have  no  hesi- 
tancy in  following  the  rule  as  therein  announced,  even  if  the  statute 
of  frauds  was  precisely  similar  to  that  of  Elizabeth.  He  refers  to 
Burgett  v.  BurgeH,  1  Ohio,  469,  where  the  court  held  that  a  con- 
veyance executed  for  the  purpose  of  defrauding  creditors  was.  void 
only  as  against  creditors,  and  say  that  the  question  whether  an 
executory  contract  made  to  defraud  creditors  could  be  enforced  was 
left  untouched,  notwithstanding  some  of  the  reasoning  of  the  court 
which  ought  not  to  be  extended  beyond  the  point  there  decided. 
And  in  closing  the  opinion  the  learned  justice  says  :  ^'  Another 
question  remains  to  be  considered,  namely:  whether  the  defense  in 
question  is  limited  to  cases  where  the  foots  are  disclosed  by  the 
plaintiff's  testimony.  It  is  a  maxim  of  the  law,  counsel  say,  that 
no  one  shall  be  permitted  to  aver  or  prove  his  own  turpitude;  and 
some  elementary  works  and  cases  are  cited  where  the  proposition  is 
thus  stated.  But  an  examination  of  the  authorities  will  show  that 
this  statement  is  too  broad.  The  true  rule  is  that  no  one  is  allowed 
to  set  up  his  own  iniquity  to  defeat  an  innooent  person.  But  where 
the  parties  are  particeps  criminis  the  proof  may  come  from  the 
defendant." 

The  statute  of  New  Jersey  is  substantially  the  same  as  the  stat- 
ute of  13  Elizabeth. 

In  Church  v.  Jtfwir,  supra,  it  was  held  that  a  note  arising  out  of 
a  contract  designed  to  hinder  or  defeat  the  claims  of  orediton  was 
invalid,  and  could  not  be  enforced  in  a  court  of  law  between  the 
parties.  Bbaslet,  0.  J.,  in  delivering  the  opinion  of  the  court, 
which  was  concurred  in  by  all  the  justices,  fully  answers  the  argn* 
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meat  of  connael,  that  the  statute  for  the  prevention  of  frauds  does 
not  invalidate  the  transaction  except  so  far  as  it  concerns  the  cred- 
itors, in  language  directly  applicable  to  the  facts  of  the  case  under 
oonsideratiou .  He  says:  ''  It  is  certainly  true,  the  statute  referred 
to  does  not,  propria  vigore,  annul  beyond  the  extent  thus  defined, 
the  conveyances  and  contracts  at  which  it  is  levelled.  Nothing 
more  than  this  was  necessary  to  effect  its  purpose,  which  was  the 
relief  and  protection  of  creditors  against  this  class  of  frauds.  But 
it  is  also  clear  that  it  has  no  tendency  to  legalize  any  act  which  was 
not  legal  at  the  time  of  its  enactment  So  far  as*  respected  credit- 
ors, it  was  an  authoritative  declaration,  which  removed  all  doubts 
that  the  contrivances  denounced  should  be  inoperative  and  void, 
but  as  to  their  effect  upon  the  rights  of  other  persons  the  act  is 
silent.  The  result  is,  that  a  demonstration  that  the  statute  in 
question  does  not  define  the  rights  of  the  parties  to  contracts  which 
are  void  on  account  of  their  hostility  to  creditors  does  not  by  any 
means  conclude  the  present  inquiry,  because  the  question  still  re- 
mains, how  do  such  contracts  stand  with  regard  to  the  general 
principles  of  jurisprudence  ? 

A  contract,  the  purpose  of  which  is  to  protect  a  debtor  against 
the  just  claims  of  creditors,  is  an  immoral  act  Such  an  affair  is 
inimical  to  social  policy.  It  is  in  direct  opposition  both  to  the  let- 
ter and  spirit  of  the  statute  for  the  prevention  of  frauds. 

In  Citdogan  v.  Kennetfy  2  Cowp.  434,  Lord  Mansfield  very  truly 
remarked:  "  That  the  principles  and  rules  of  the  common  law,  as 
now  universally  understood,  are  so  strong  against  fraud  in  every 
shape  that  the  common  law  would  have  attained  every  end  pro- 
posed by  the  statutes."  13  Eliz.,  ch.  5,  and  27  id.,  ch.  4.  And 
there  can  be  no  doubt  that  the  things  prohibited  by  these  statutes, 
from  their  inherent  unlawfulness,  would  have  been  judicially 
annulled  in  favor  of  creditors.  But  if  this  is  their  character,  on 
what  ground  can  a  party  to  one  of  these  transactions  ask  a  court 
of  law  to  lend  its  aid  to  its  enforcement  ?  The  general  rule  un- 
doubtedly is,  that  courts  will  not  assist  a  party  either  to  execute  or 
to  undo  an  illegal  transaction.  If  the  forbidden  agreement  has 
been  executed,  the  parties  are  left  where  they  have  placed  them- 
selves :  if  it  remains  executory,  its  performance  cannot  be  legally 
compelled.  The  principle  is  embodied  in  the  old  common  law 
maxim:  ex  turpi  causa  non  oritur  actio.  The  rule  has  a  wide  scope, 
for  it  takes  away  all  legal  help  from  all  contracts,  whether  under 
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seal  or  by  parol^  which  stipulate  for  the  performance  of  an  immoral 
acty  or  any  act  contrary  to  the  provisions  of  a  legislative  act,  or  to 
the  public  policy  of  the  common  law.  It  is  not  necessary  to  rafer 
to  adjudications  in  support  of  a  principle  so  universally  admitted^ 
The  only  doubt  that  can  possibly  be  suggested  is  as  to  its  applica* 
tion  to  a  bargain  made  in  fraud  of  creditors. 

In  the  case  of  Nellis  v.  Clark,  20  Wend.  37,  Chief  Justice  Nbl- 
SON,  in  a  dissenting  opinion,  endeavored  to  draw  a  distinction 
between  what  he  termed  an  illegal  contract,  in  the  strict  sense  of 
the  term,  and  one  fraudulent,  as  it  respects  creditors.  To  the 
former  class  he  applied  the  maxim,  ex  dolo  mdlo  nan  oritur  acHo, 
but  the  latter  he  regarded  as  regulated  by  the  statute  of  fraudst 
and  not  as  altogether  void,  but  as  binding  upon  the  parties.  This 
view  is  not  supported  by  any  cases  which  bear  upon  the  point,  for 
those  to  which  reference  is  made  are  authorities  relating  to  ex»> 
outed  and  not  executory  contracts.  But  it  seems  to  me,  the  defect 
in  the  opinion  is  deeper  than  the  mere  absence  of  decisions  which 
sustain  it,  because  no  attempt  is  made  to  explain  how  a  contract^ 
which  is  clearly  against  the  policy  of  the  statute  of  frauds,  as  well 
as  against  the  general  spirit  of  the  law,  is  not»  in  any  sense  of  the 
term,  an  illegal  contract.  In  their  essence  and  in  their  efEscts 
such  contracts  are  as  immoral  and  pernicious  as  many  of  those 
which  the  law  has  declared  to  be  utterly  void.  «  •  •  I  can  see 
no  reason  why  contracts  to  defraud  creditors  should  stand  on  a 
di£Ferent  footing  from  the  rest  of  those  embraced  in  the  class  to 
which  they  evidently  belong.  They  are  hostile  to  fair  dealing  and 
commercial  honesty,  and  on  this  account  should  be  subjected  to 
the  ban  of  outlawry.  The  law  says  to  those  who  embark  in  saoh 
enterprises,  in  the  language  of  Chief  Justice  Wilmot,  in  Oottins  i^ 
Blanteruy  2  Wils.  341:  '^  Tou  shall  not  stipulate  for  iniquity,  for 
no  polluted  hand  shall  touch  the  pure  fountains  of  justioe.** 

Appellant  has  cited  but  two  cases  in  his  favor  wherein  the  oourti 
discuss  the  question  whether  there  is  any  difference. between  an 
executed  and  an  executory  contract  These  are  Sanger  v.  Droidk, 
82  Ind.  486;  8.  0.,  2  Am.  Bep.  366;  and  CUmena  v.  Clemmu,  28 
Wis.  637 ;  s.  o.,  9  Am.  Bep.  620. 

The  decisions  in  Indiana  are  inconsistent.  The  reasoning  in  the 
case  of  FindUy  v.  Cooley  is  claimed  to  be  in  favor  of  appellant 
But  the  Supreme  Court  of  that  State  in  the  subsequent  case  of 
Welby  V.  Armstrong,  21  Ind.  491,  refer  to  it  only  in  support  of  the 
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rule  that  conveyances  to  hinder  creditors  are  not  absolutely  Toid, 
but  are  considered  binding  between  the  parties.  After  stating  that 
in  New  York  this  doctrine  was  confined  to  executed  oonyeyanceSy 
TLajstsjl,  J.,  in  delivering  the  opinion,  which  was  concurred  in  by 
all  the  justices,  says:  ^^It  remains  for  us  to  say  whether  the  dis* 
Unction  taken  by  the  New  York  cases  referred  to  is  correct  It 
appears  to  us  the  decisions  named  are  founded  on  sound  sense  and 
reason,  and  are  in  consonance  with  a  line  of  decisions  adopted  and 
followed  by  this  court  upon  kindred  questions.  We  do  not  recol- 
lect, and  have  not  been  referred  to,  any  case  in  this  court  where 
this  point  arose,  and  the  distinction  now  taken  was  urged  upon  the 
attention  of  the  court ;  although,  without  a  just  regard  to  such 
distinction,  loose  expressions  may  have  been  used  which  would  ap- 
parently confiict  with  the  conclusion  now  arrived  at" 

After  these  comments,  it  is  rather-  strange,  to  say  the  least,  to 
find  in  Springer  v.  Droach^  the  statement  that  this  question  is,  in- 
deed, at  rest,  adverse  to  the  views  expressed  in  the  last  case  cited, 
and  that  the  rulings  in  Indiana  are  uniform  upon  the  subject,  ^^if 
we  except  the  case  of  Welby  v.  Armstrong,  21  Ind.  489,  which, 
while  professing  to  follow  the  case  of  Findley  v.  Coohy,  supra,  an- 
nounces a  doctrine  in  confiict  therewith." 

Justice  Bat,  in  delivering  the  opinion  in  Springer  v.  Droechy 
seemed  to  think  it  necessary  to  overrule  Welby  v.  Armstrong,  ia 
order  to  defend  Judge  Blackfobd  from  the  legal  assaults  made, 
upon  his  reasoning  in  Findley  v.  Cooley,  by  the  court  of  New  York, 
in  NMis  v.  Clark.  Neither  Judge  Blackford  nor  his  decision 
required  any  such  defense.  It  may  be  admitted  that  Judge  Blagk- 
FOBD  is  the  fairest,  most  careful  and  able  jurist  that  ever  adorned 
the  supreme  bench  of  that  State;  and  in  the  judgment  of  the 
writer  of  this  opinion,  if  this  question  was  left  to  the  legal  pro- 
fession of  that  State  it  would  be  so  decided.  But  like  other  men, 
he  was  not  infallible,  and  like  other  equally  distinguished  jurists, 
he  was  at  times  liable  to  prr,  and  whatever  may  be  said  in  regard 
to  the  correctness  of  his  views,  as  expressed  in  Findley  v.  Cooley,  it 
must  be  admitted  that  his  decision  was  based  upon  the  executed, 
not  the  executory  contract,  and  that  it  nowhere  appears  that  his 
attention  was  called  to  the  distinction  which  exists  between  exe- 
cuted and  executory  contracts.  This  fact  was  recognized  by  the 
learned  justice  who  wrote  the  opinion  in  Welhy  v.  Armstrong^  but 
was  either  overlooked  or  entirely  ignored  in  the  case  of  Springer 
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V.  Drosch.  These  conflicting  opinions  have  a  tendency  to  destroy 
:the  force  and  effect  that  might  otherwise  be  given  to  the  deoiaions 
in  that  State. 

>  In  this  connection  it  is  proper  to  add  that  the  decisions  in  Cali- 
fornia are  as  conflicting  and  far  more  ansatisCactory  than  in  In- 
diana. Davis  y.  Mitchelly  34  Cal.  82,  may  be  considered  as  favoring 
appellant,  and  Ager  y.  Duncan^  50  id.  327,  as  favoring  respondent ; 
but  the  question  presented  in  these  cases  failed  to  elicit  any  discus- 
sion by  the  court,  and  neither  of  the  opinions  are  sufficiently  con- 
sidered to  entitle  them  to  any  special  weight  upon  either  side.  The 
reasoning  in  the  case  of  Clemens  v.  OlemenSy  supra,  is  in  favor  of 
the  position  contended  for  by  appellant  The  court  indorse  the 
views  expressed  by  Judge  Blaokfobd  and,  after  a  lengthy  review 
of  the  authorities,  adopt  the  rule  as  announced  in  Dyer  v.  Homer, 
22  Pick.  253. 

Dyer  v.  Homer  is  distinguishable  from  the  case  under  consider- 
ation in  this,  that  the  note  given  in  that  case  ''was  supported  by  a 
sale  of  property  which,  between  the  parties,  was  valid,  and  never 
was  questioned  by  anybody  else,'^  and  the  court  was  not  called  upon 
to  determine  ''  whether  it  was  right  then  to  allow  the  defendant  to 
show  his  own  turpitude  in  giving  a  note,  without  consideration,  for 
the  purposes  of  fraud  and  imposition.'^  Shaw,  C.  J.  (as  well  as 
Morton,  J.),  bases  his  decision  upon  the  ground  that  the  case  is  dis- 
tinguishable from  cases  where  the  ''  notes  were  made  for  the  purpose 
of  enabling  the  promisee  to  hold  out  a  false  appearance  of  contract 
when  there  was  no  real  contract,  whereas  here  was  a  contract  good 
and  valid  as  between  the  parties."  In  this  respect  the  facts  in  Dyer 
V.  Hotner  were  the  same  as  in  Findley  v.  Oooley.  Neither  of  these 
cases,  when  properly  considered,  is,  in  our  opinion,  opposed  to  the 
position  tiiken  by  respondent  under  the  facts  of  this  case.  But 
whatever  may  be  said  of  the  opinion  in  Dyer  v.  Homer,  upon  which 
the  court  in  Clemens  v.  Clemens  seemed  especially  to  rely,  we  find 
the  later  decisions  in  Massachusetts,  the  facts  of  which  are  ap- 
plicable to  this  case,  announcing  the  rule  in  favor  of  respondent 

The  court  in  Sternburg  v.  Botoman,  103  Mass.  325,  in  declaring 
that  promissory  notes  given  by  a  debtor  to  his  creditor  for  twice  the 
amount  due,  in  order  to  enable  the  creditor  to  obtain  a  larger  divi- 
dend under  a  composition  deed  between  the  debtor  and  all  his  cred- 
itors, are  void,  say  :  '^The  plaintiff,  in  taking  the  notes  for  this  pur- 
pose, practiced  a  fraud  upon  the  other  creditors.    The  consideration 
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of  the  noteB  was  therefore  illegal,  and  the  notes  were  wholly  void  as 
between  the  parties." 

Now,  let  us  look  for  a  moment  at  the  facts  in  the  ease  at  bar,  as 
shown  by  the  record  before  as.  The  appellant  comes  into  court 
seeking  to  enforce  a  promissory  note  of  sixteen  thousand  dollars 
against  the  estate  of  T.  F.  Smith,  deceased.  No  consideration  what- 
ever was  given  for  the  note.  Appellant  fraudulently  colluded  with 
said  Smith,  in  his  life-time,  to  defraud  Smith's  creditors  and  the  note 
was  executed  for  the  sole  purpose  of  enabling  appellant  to  hold  out 
a  false  appearance  of  a  contract,  when,  in  fact,  there  was  no  real  or 
valid  contract  between  them.  If  we  should  adopt  the  rule  conten- 
ded for  by  appellant,  then  the  courts  of  this  State  would  be  placed 
in  the  singular  and  degrading  attitude  of  being  compelled  to  lend 
their  aid  in  enforcing  contracts  made  without  consideration,  and 
in  not  only  protecting  but  rewarding  a  party  who  has  been  guilty 
of  the  basest  degree  of  moral  turpitude,  if  not  of  actual  crime, 
against  the  people  of  the  State.  1  Gomp.  L.  2441.  Such  a  prop- 
osition is,  it  seems  to  us,  an  outrage  upon  the  name  of  justice  and 
of  law,  a  violation  of  every  sense  of  reason  and  of  right,  and  sub- 
versive of  every  legal  principle  that  is  deserving  of  sanction 
by  the  courts.  On  the  other  hand,  by  adopting  the  rule  contended 
for  by  respondent,  and  which,  in  our  judgment,  as  stated  before, 
is  fully  supported  by  a  decided  preponderance  of  the  author- 
ities, the  courts  can  never  be  called  upon  to  legalize  a  fraud,  or 
enable  any  man  upon  an  executory  contract  to  realize  a  profit  from 
his  own  immoral  conduct.  The  very  moment  the  fraud  is  clearly 
proven  the  court  refuses  to  grant  any  relief.  If  the  fraud  has  been 
consummated,  it  tells  the  party  seeking  to  set  it  aside  that  if  he  has 
fallen  into  the  trap  which  he  set  for  his  neighbor,  there  he  must 
remain  and  suffer  the  consequences  of  his  own  turpitude.  If  it  re- 
quires the  action  of  the  court  to  consummate  the  fraud,  then  it  tells 
the  plaintiff,  your  hands,  as  well  as  the  defendant's,  are  polluted, 
and  you  shall  not  be  allowed  any  protection  in  your  brazen  attempt 
to  gain  profit  by  your  own  iniquitous  conduct  Whenever,  in  this 
manner,  an  executory  contract  is  tainted  with  fraud,  the  court  re- 
fuses to  enforce  it,  and  it  makes  no  difference  whether  the  fraud  is 
shown  by  the  plaintiff  or  defendant 

We  have,  by  extended  quotations  from  the  decided  oases,  endeav- 
ored to  show  that  in  whatever  light  this  case  may  be  considered, 
whether  controlled  by  the  provisions  of  the  statute  of  this  State, 
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the  rules  of  the  common  law,  the  reason,  theory  or  public  policy  of 
the  law,  or  the  weight  of  authority,  the  same  result  is  asoertaiAed. 
Ex  dolo  malo  non  oritur  actio. 

Entertaining  these  Tiews,  it  is  unnecessary  to  consider  what 
efFect,  if  any,  the  act  relating  to  offenses  committed  by  fraadoleat 
persons  (1  Oomp.  L.  2441),  would  have  upon  the  contract 

[Omiting  minor  considerations.     Except  upon  a  question  d 

OOStSy] 

Tkejudgmoni  of  the  District  OouH  is  c^tmA 


Ex  PABTB  BoBnroov. 

(IS  KeT.  Stt.) 

OonttUmUomA  law  —  UuDtUion  qf  trmMng 

A  State  statate,  impooing  a  tax  upon  trayeUiiig  agents  and  merahaatB,  wIm  gs 
aboat  Bolidtliig  orders  for  goods,  wares  and  merchandise,  does  not  impost 
aDj  impost  or  datj  apon  imports,  does  not  interfere  with  the  Federal  pow» 
to  regulate  inter-State  oommeroe,  and  is  not  nnoonstitationaL* 

TJABEAS  CORPUS.     The  opinion  states  the  facts. 

Lewis  d  Deal,  for  petitioner.  The  license  fee  demanded  is  a  tax. 
A  license  for  the  privilege  of  selling  merchandise  is  a  tax  on  tins 
merchandise  so  sold.  Brown  y.  Staie  of  Maryland,  12  Wheat  444 ; 
Welton  Y.  Miaeauri,  91  U.  S.  278-9  ;  Omm.  y.  Stcddsr,  2  Onsh.  572; 
Lucas  Y.  Lottery  Comm'rs,  11  Qill  &  J.  506  ;  Oooley  on  Oonst  Lim. 
201 ;  Almy  y.  California,  24  How.  169 ;  Freight  Tax  eases,  15  Wall 
272-3  ;  Henderson  et  al  y.  Mayor  of  New  Fork,  92  U.  S.  268. 

The  law  in  question  is  an  interference  with  inter-State  oommeroe. 
Almyy.  California,  supra;  Woodruff  y.  Parham,  8  WalL  123; 
Freight  Tax  case,  15  Wall  232 ;  Welton  y.  State  of  Mismnuri,  91 
U.  S.  280-282  ;  Henderson  y.  Mayor  of  New  York,  92  id.  868. 

T.  W.  W.  Dairies,  and  John  ILKUtrM,  ▲ttomey-Oenaral^for  tfa* 

State. 


«  See  Am&rioan  nnfon  SrprM  Oo.  ▼.  Otty  of  St  Jonqifc  (06  Mo.  SnK  ST  Am. 
In  Ex  parte  Oohn^  18  Ner.  4M.  li  Is  lieldthst  ataz  on  tiie  buslnsssof  ~ 
anoe  companies  is  oonstltuUonsL   Sss,  alsoi  As  fMNts  ^Vunlc,  artb^  p.  Sfl 
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Hawlbt,  G.  J.  Petitioner  is  a  merchant  engaged  in  the  manu- 
facture and  sale  of  wood  and  willow  ware  in  the  State  of  Oalifomia. 
He  was  arrested  in  Virginia  Gity  on  a  warrant  regularly  issued  by 
u  jastioe  of  the  peace,  upon  a  complaint  charging  him  with  selling 
goods,  wares  and  merchandise  without  a  license,  as  required  by  the 
act  of  the  legislature  of  this  State,  '^  approved  February  20,  1877,'* 
the  first  section  of  which,  in  amending  section  67  of  the  revenue 
act,  provides  that  every  travelling  merchant,  agent,  drummer  or 
other  person  selling  or  offering  to  sell  any  goods,  wares  or  merchan- 
dise of  any  kind,  to  be  delivered  at  some  future  time,  or  carrying 
samples  and  selling,  or  offering  to  sell  goods,  wares  or  merchandise 
of  any  kind  similar  to  said  samples,  to  be  delivered  at  some  future 
time,  shall  pay  for  such  license  twenty-five  dollars  per  month ; 
provided,  that  nothing  in  this  section  be  so  construed  as  to  apply 
to  the  sale  of  fruits  or  the  agricultural  products  of  this  State  or 
any  other  State  or  Territory  of  the  United  States.**  Stat.  1877, 79, 
The  same  section  provides  that  any  person  so  offering  any  goods, 
wares  or  merchandise  for  sale  without  a  license,  shall  be  guilty  of 
a  misdemeanor. 

The  evidence  shows  that  petitioner  visited  Virginia  Gity  in  this 
State  as  a  travelling  merchant,  solicited  and  procured  orders  for 
goods  in  his  line,  and  sent  the  orders  to  the  firm  of  which  he  is  a 
member  at  San  Francisco,  Galifomia,  to  be  filled.  It  is  admitted 
that  he  comes  within  the  provisions  of  the  act  of  the  legislature  ; 
but  it  is  claimed  that  the  act  is  unconstitutional  and  void.  It  is 
argued  :  First,  that  the  license  fee  imposed  by  said  act  is  a  tax. 
Second,  that  the  act  levies  an  unequal  tax  in  violation  of  article 
X,  section  1,  of  the  Gonstitutiou  of  this  State,  which  declares  that 
^the  legislature  shall  provide  by  law  for  a  uniform  and  equal  rate 
of  assessment  and  taxation/'  Third.,  that  it  levies  an  impost  on 
imports.  Fourth,  that  it  is  an  interference  with  inter-State 
commeroe. 

1.  We  are  of  opinion  that  the  act  is  a  revenue  law  imposing  a  tax 
upon  the  business  of  drummers  and  travelling  merchants,  who  go 
from  place  to  place  throughout  this  State,  soliciting  orders  for 
goods,  wares  and  merchandise,  and  that  this  State  has  an  undoubted 
right  to  tax  its  own  citizens  and  citizens  of  other  States  coming 
within  its  jurisdiction  and  engaging  in  any  particular  business  or 
profession,  and  that  such  a  law  is  not  repugnant  to  said  proyisions 
of  our  State  Oonstitution.     The  power  to  tax  all  the  property  and 
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business  within  this  State  is  an  essential  attribute  of  its  sovereign  tj, 
and  there  is  no  restraint  upon  its  exercise  when  within  oonstita- 
tional  limits,  except  the  responsibility  of  the  members  of  the  leg- 
islature to  their  constituents.  That  all  licenses  ought^  in  justice 
and  fairness,  to  be  as  nearly  equal  and  uniform  as  possible^  is  one 
of  those  self-eyident  propositions  that  admit  of  no  argument  to 
the  contrary.  But  the  question  as  to  the  best  method  of  imposing 
a  license  so  as  to  attain  that  end  is,  in  our  opinion,  left  rery  much 
to  the  good  sense  and  sound  judgment  of  the  legislature.  It  may 
be  that  the  standard  adopted  in  this  case  is  not  h&  beneficial  or 
equal  in  all  respects  as  others  that  might  have  been  selected  ;  but 
if  the  legislature  has  kept  within  the  limits  of  the  Constitution,  its 
power  is  supreme.  It  is  true  the  legislature  might  have  divided 
the  travelling  merchants  into  classes,  and  provided  that  those  doing 
business  in  the  aggregate  to  the  amount  of  five  thousand  dollars 
per  month  should  constitute  the  first-class,  and  pay  a  license  of 
fifty  dollars  per  month ;  those  doing  business  to  the  amount  of 
four  thousand  dollars,  and  less  than  five  thousand  dollars  per 
month,  should  constitute  the  second  class,  and  pay  a  license  of 
forty  dollars  per  month,  etc.,  etc.  But  even  then  the  tax  would 
be  unequal,  because  the  person  who  sold  only  four  thousand  dol- 
lars' worth  of  goods  would  have  to  pay  the  same  license  as  a  person 
who  sold  four  thousand  nine  hundred  and  ninety-nine  dollars' 
worth,  etc. 

It  is  useless  to  point  out  further  illustrations,  as  it  is  settled 
beyond  all  controversy  that  no  revenue  law  which  divides  the 
business  of  merchants,  saloon-keepers,  hotel-keepers,  etc.,  etc,  into 
classes  is  ever  framed  upon  any  rule  of  mathematical  equality. 
Yet  such  laws  exist  in  many  of  the  States,  and  are  almost  uni- 
formly upheld  by  the  courts. 

We  are  of  opinion  that  section  1  of  article  10  of  the  GonstitntioB 
refers  particularly  to  the  levy  of  ad  valorem  taxes  on  all  property; 
real  and  personal,  which  can  and  must  be  comparatively  uniform 
and  equal,  and  does  not  apply  to  licenses  imposed  for  conducting 
any  business  or  profession,  which,  from  the  very  nature  of  the  case, 
cannot  be  made  perfectly  uniform  and  equal. 

The  following  authorities  hold  that  the  language  of  Oonstita- 
tions  similar  to  ours  refers  only  to  the  taxes  levied  upon  real  and 
personal  property  according  to  its  true  value:  People  v.  MeOreery^ 
34  GaL  448  ;  Peoph  v.  Thurbefy  18  El.  555  ;  Oity  of  Baai  St.  Ijouit 
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T.  Wehrung,  46  id.  892 ;  Texas  Banking  and  Insurance  Companjf 
¥.  7%e  State,  42  Tex.  686 ;  Bleseing  t.  The  City  of  Oalvesion, 
id.  642  ;  Ohilvers  t.  The  People,  11  Mioh.  60 ;  Henry  y.  The  State, 
26  Ark.  528;  Straub  v.  Oordan,  27  id.  625;  Bohlerj.  Schneider, 

49  Ga.  195  ;  JETome  Insurance  Company  v.  City  Counsel  of  Augusta, 

50  id.  543  ;  Adams  t.  Mayor  of  SommerviUe,  2  Head,  863.  But 
admittingy  for  the  sake  of  the  argument,  that  the  Oonstitation 
does  apply  to  licenses  on  business,  is  not  the  tax  imposed  in  this 
case  as  uniform  and  equal  as  the  Oonstitution  requires  P  The  same 
license  fee  is  required  of  every  person  who  engages  in  the  particn- 
lar  business  designated  by  the  act 

In  the  City  of  New  Orleans  v.  Home  Mutual  Insurance  Company^ 
where  the  ordinance  under  consideration  imposed  a  license  upon 
insurance  companies  and  divided  the  same  into  classes  and  required 
a  license  fee  from  each  in  proportion  to.  the  amount  of  premiums 
received,  the  Supreme  Court  say  :  '^The  tax  imposed  is  for  a  license 
to  carry  on  a  business  or  occupation.  It  is  the  price  enacted  for 
the  privilege  to  pursue  a  profession,  trade  or  occupation.  The 
Oonstitution  requires  that  a  license  tax,  as  well  as  a  tax  on  property, 
shall  be  equal  and  uniform.  To  be  equal  and  uniform,  the  tax 
imposed  must  be  the  same  upon  all  who  engage  in  the  particular 
profession  of  calling  taxed,  without  reference  to  the  abilities,  for- 
tunes or  successes  of  those  engaged  in  business  taxed.  ♦  ♦  ♦ 
The  ordinance  in  qqestion  fixes  unequal  taxes  upon  persons  pur- 
suing the  same  occupation.  It  is  therefore  unconstitutional  and 
void."  23  La.  Ann.  449.  See,  also,  the  State  v.  Bndom,  23  id.  663  ; 
Hodgson  v.  Ciiy  of  New  Orleans^  21  id.  301. 

From  a  review  of  the  authorities,  it  will  readily  be  seen  that,  in 
either  view  of  the  case  as  to  the  meaning  of  the  constitutional  pro- 
vision, the  act  must  be  upheld.  If  we  are  correct  in  holding  that 
the  license  imposed  by  the  act  is  a  tax  upon  a  business,  and  not 
upon  property,  then  it  necessarily  follows  that  the  question  argued 
by  counsel,  as  to  the  power  of  the  legislature  to  exempt  any  prop- 
erty from  State  taxation,  is  not  mvolved  in  this  case,  and  upon 
that  point  we  express  no  opinion. 

2.  The  act  is  not,  m  our  judgment,  in  conflict  with  any  of  the 
provisions  of  the  Constitution  of  the  United  States.  The  provis- 
ions of  the  act  are  general  in  their  character,  and  apply  as  well  to 
citizens  of  this  State  as  to  citizens  of  other  States;  to  the  fruita 
and  agricultural  products  of  other  States  as  well  as  of  this  State. 
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There  is  no  discrimination  between  the  citizens  of  Nevada  and  of 
other  States.  In  this  respect  the  act  is  essentially  different  from 
the  acts  declared  nnconstitntional  in  Ward  v.  Marylandy  12  WalL 
418;  WeUon  v.  Stats  of  Missouri,  91  U.  S.  275;  and  Grow  v.  Slaie^ 
14  Mo.  295.  There  is  no  valid  reason  why  the  citizens  of  other 
States^  who  come  within  onr  jurisdiction  and  engage  in  business  in 
this  State,  should  be  exempted  from  the  payment  of  licenses  prop- 
erly imposed  upon  our  own  citizens. 

3.  In  considenng  the  question  whether  this  act  is  in  contraven- 
tion of  those  provisions  of  the  Constitution  which  declare  that 
Congress  shall  have  the  power  to  regulate  commerce  among  the 
several  States,  and  that  no  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports,  the  Supreme 
Court  of  the  United  States  has  repeatedly  declared  that  the  line 
drawing  the  limits  of  State  sovereignty  in  imposing  taxation  and 
the  duty  of  the  Federal  government  to  regulate  and  protect  inter 
State  commerce,  is  always  difficult  to  be  traced;  that  no  general 
rule  can  be  laid  down;  that  the  character  of  each  case  must  be  dis- 
tinctly kept  in  mind,  and  the  decisions  of  the  court  are  based  upon 
the  particular  facts  of  each  individual  case.  It  is  quite  difficulty 
if  not  impossible,  to  draw  any  general  line  that  will  mark  with  any 
degree  of  precision  where  the  commercial  power  of  Congress  ends, 
and  where  the  power  of  each  State  begins. 

The  case  of  Brown  v.  State  of  Maryland,  12  Wheat  419,  npon 
which  petitioner  chiefly  relies,  has  no  application  to  the  facts  of 
this  case.  In  that  case  Brown  was  indicted  for  having  imported 
and  sold  a  package  of  dry-goods  without  a  license,  contrary  to  the 
provisions  of  an  act  of  the  legislature  of  the  State  of  Maryland 
which  required  all  importers,  before  the  sale  of  their  imported 
articles,  to  take  out  a  license.  The  Supreme  Court  of  the  United 
States  held  that  a  tax  on  the  sale  of  an  article,  imported  only  for 
sale,  is  a  tax  on  the  article  itself ;  that  the  importation  pive  a 
right  to  the  importer  to  sell  the  package  in  question  free  from  any 
charge  by  the  State,  and  consequently,  that  the  act  of  Maryland 
was  unconstitutional  and  void,  as  being  repugnant  to  that  article 
of  the  Constitution  which  declares  that  ''  no  State  shall  without 
the  consent  of  Congress  lay  any  imposts  or  duties  on  imports  or 
exports,"  and  also  to  that  clause  which  empowers  Oongress  '*to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tnbes." 
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The  decision  of  the  court  tarned  upon  the  fact  that  Brown, 
being  the  importer  of  the  package,  had  the  andoabted  right  to 
dispose  of  it,  and  that  this  right  continued  as  long  as  the  package 
remained  the  property  of  the  importer  and  was  unbroken.  In  other 
words,  that  as  a  sale  is  the  object  of  all  importation  of  goods,  the 
power  to  allow  importation  necessarily  implies  the  power  to  author- 
ize the  sale  of  the  thing  imported  ;  and  therefore,  that  any  penalty 
imposed  for  disposing  of  goods  in  the  character  of  an  importer  was 
in  violation  of  said  provisions  of  the  Constitution  of  the  United 
States. 

The  case  of  Brown  v.  State  of  Maryland  has  been  repeatedly 
cited  and  discussed  in  subsequent  decisions  of  the  court,  and  while 
adhering  to  it  as  an  authority,  the  court  has  frequently  declared 
that  the  principles  therein  decided  ought  not  to  be  extended  to  any 
case  not  coming  clearly  within  the  facts  which  there  existed.  As 
we  have  already  stated,  the  facts  of  that  case  are  not,  in  our  judg- 
ment, analogous  in  any  respect  to  this.  It  is  unnecessary  in  this 
case  to  discuss  the  question  as  to  the  extent  of  the  power  given  to 
Congress  to  regulate  commerce,  or  to  review  the  authorities  rela- 
tive to  the  prohibition  upon  the  States  from  imposing  any  duty 
upon  imports,  because  if  we  are  right  in  the  conclusions  before 
stated,  that  the  act  is  a  revenue  law  imposing  a  tax  upon  all  per- 
sons who  engage  in  a  certain  business,  then  it  does  not  come  within 
the  reasoning  of  the  court  in  Brown  v.  State  of  Maryland^  and 
other  cases  cited  by  petitioner's  counseL  The  act  does  not  impose 
any  impost  or  duty  upon  imports,  and  it  does  not,  in  our  opinion, 
interfere  with  the  powers  of  Congress  to  regulate  commerce  among 
the  States. 

In  the  City  of  New  York  v.  Milny  11  Pet.  136,  which  was  an 
action  of  debt  brought  in  the  Circuit  Court  of  the  State  of  New 
York,  by  the  plaintiff,  to  recover  of  the  defendant,  as  consignee  of 
a  ship,  the  amount  of  certain  penalties  imposed  by  a  statute  of  that 
State  entitled,  "An  act  concerning  passengers  in  vessels  coming  to 
the  port  of  New  York,"  the  court  discuss  at  length  the  case  of 
Brown  v.  Stcde  of  Murylandy  and  in  drawing  the  distinction  which 
existed  between  the  two  cases,  say:  "  It  is  difficult  to  perceive  what 
analogy  there  can  be  between  a  case  where  the  right  of  the  State 
was  inquired  into,  in  relation  to  a  tax  imposed  upon  the  sale  of 
imported  goods,  and  one  where,  as  in  this  case,  the  inquiry  is  as  to 
its  rights  over  persons  within  its  acknowledged  jurisdiction.     The 
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goods  are  the  subjeot  of  commerce;  the  persons  are  not  The  oonri 
did,  indeed,  extend  the  power  to  regulate  commerce,  so  as  to  pn>* 
tect  the  goods  imported  from  a  State  tax  after  they  were  landed, 
and  were  yet  in  bulk;  but  why  ?  Because  they  were  the  subjects 
of  commerce,  and  because,  as  the  power  to  regulate  oommeroe» 
under  which  the  importation  was  made,  implied  a  right  to  sell,  that 
right  was  complete,  without  paying  the  State  for  a  second  right  to 
sell,  while  the  bales  or  packages  were  in  their  original  form.  But 
how  can  this  apply  to  persons  ?  They  are  not  the  subject  of  com- 
merce; and.  not  being  imported  goods,  cannot  fall  within  a  train 
of  reasoning  founded  upon  the  construction  of  a  power  given  to 
Congress  to  regulate  commerce,  and  the  prohibition  to  the  States 
from  imposing  a  duty  on  imported  goods." 

In  Woodruff  v.  Parham,  8  Wall.  128,  which  was  a  case  where 
the  city  of  Mobile,  Alabama,  in  accordance  with  a  proTision  in  its 
charter,  authorized  the  collection  of  a  tax  on  sales  at  auction  and 
sales  of  merchandise,  capital  employed  in  business  and  income 
within  the  city.  Woodruff  and  others,  as  auctioneers,  received,  in 
the  course  of  their  business  for  themselves,  or  as  consignees  and 
agents  for  others,  large  amounts  of  goods  and  merchandise,  the 
product  of  States  other  than  Alabama,  and  sold  the  same  in  Mobile 
to  purchasers  in  the  original  and  unbroken  packages.  When  tbe 
tax  collector  demanded  the  tax,  Woodruff  refused  to  pay  it,  claims 
ing  that  it  was  repugnant  to  the  provisions  of  the  Gonstitution  of 
the  United  States.  The  court,  after  a  full  consideration  and  review 
of  previous  decisions,  held  that  the  term  **  import,'^  as  used  in  the 
Constitution,  did  not  refer  to  articles  imported  from  one  State  into 
another,  but  only  to  articles  imported  from  foreign  countries  into 
the  United  States,  and  that  a  uniform  tax  imposed  by  a  State  on 
all  sales  maHe  in  it,  whether  they  be  made  by  a  citixen  of  it  or  » 
citizen  of  some  other  State,  and  whether  the  goods  sold  are  the 
produce  of  the  State  enacting  the  law  or  of  some  other  State,  ia 
valid.     Htnson  v.  Loit,  8  Wall.  148  ;  Waring  v.  T%e  Mayor,  id*  lia 

Tbe  act  of  this  State  does  not  contemplate  any  restriction  wha^ 
ever  upon  commerce.  ''The  power  it  asserts,'^  as  was  said  by  the 
Supreme '  Court  of  Indiana,  in  BeaU  v.  The  Staie,  'Ms  inseparable 
from  sovereignty  essential  to  its  existence,  and  one  which  all 
expounders  of  the  Constitution  admit  to  have  been  reserved."  4 
Black,  109. 

To  pronounce  such  a  law  unconstitutional  beoanse  it  might  ia 
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iome  imaginable  manner  afleot  the  operation  of  commeroe  would 
be  to  surrender  the  prineiple  that  a  State  has  the  rights  for  its 
rapport,  to  impose  a  tax  upon  citizens  who  are  conducting  business 
within  its  jurisdiction.  Such  a  doctrine  is  not,  in  our  opinion^ 
sustained  by  the  reasoning  of  any  of  the  cases  cited  by  counseL 
On  the  other  hand^  while  the  facts  in  many  of  the  cases  referred 
to  are  different  from  the  case  at  bar,  the  reasoning  of  the  courts  is 
decidedly  in  favor  of  the  views  we  have  expressed. 

In  Nathan  v.  The  StaU  of  Louisiana,  8  How.  S%,  it  was  decided 
that  lax  imposed  by  a  State  upon  exchange  brokers  was  not  voift 
for  repugnance  to  the  constitutional  power  of  Oongress  to  regulate 
commerce. 

Justice  MoLsAV,  in  delivering  the  opinion  of  the  court,  saya: 
**  The  right  of  a  State  to  tax  its  own  citizens  for  the  prosecutioii 
of  any  particular  business  or  profession  within  the  State  has  nd 
been  doubted.  And  we  find  that  in  every  State  money  or  exchange 
brokers,  vendors  of  merchandise  of  our  own  or  foreign  manufac* 
ture,  retailers  of  ardent  spirits,  tavern-keepers,  auctioneers,  those 
who  practice  the  learned  professions,  and  every  description  of  prop- 
erty, not  exempted  by  law,  are  taxed."  ♦  ♦  ♦  « xhe  taxing 
power  of  a  State  is  one  of  its  attributes  of  sovereignty.  And 
where  there  has  been  no  compact  with  the  Federal  government,  or 
cession  of  jurisdiction  for  the  purposes  specified  in  the  Oonstitu. 
tion,  this  power  reaches  all  the  property  and  business  within  the 
State  which  are  not  properly  denominated  the  means  of  the  general 
government ;  and  as  laid  down  by  this  court,  it  may  be  exercised 
at  the  discretion  of  the  State.  The  only  restraint  is  found  in  the 
responsibility  of  the  members  of  the  legislature  to  their  constitu- 
ents. If  this  power  of  taxation  by  a  State  within  its  jurisdiction 
may  be  restricted  beyond  the  limitations  stated,  on  the  ground  that 
the  tax  may  have  some  indirect  bearing  on  foreign  commerce,  the 
resources  of  a  State  may  be  thereby  essentially  impaired.  But 
State  power  does  not  rest  on  a  basis  so  undefinable.  Whatever 
exists  within  its  territorial  limits  in  the  form  of  property,  real  or 
personal,  with  the  exceptions  stated,  is  subject  to  its  laws ;  and 
also  the  numberless  enterprises  in  which  its  citizens  may  be 
engaged.  These  are  subjects  of  State  regulation  and  State  taxa- 
tion, and  there  is  no  Federal  power  under  the  Constitution  which 
ean  impair  this  exercise  of  State  sovereignty.'' 

This  power  of  the  State  in  the  exercise  of  its  sovereignty  has. 
VoL.XXVin— 101 
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•  repeatedly  been  declared  by  the  State  courts,  and  acknowledged  by 

•  the  Supreme  Court  of  the  United  States.  (Hbmm  t.  Mastm,  5  Ner. 
283;  Raguet  v.  Wade,  4  Ohio,  lOT ;  Sears  v.  Warren  Co.,  36  Ind. 
867;  Harrison  v.  Mayor  of  Vicksburg,  3  8m.  &  Marsh.  581;  Jfe- 
Culhugh  T.  State  of  Maryland,  4  Wheat  428;  OUy  of  New  York  ▼. 

'  MUn,  11  Pet.  138-9;  Licenee  cases,  5  How.  626;  Passenger  eases, 
7  id.  402,  631;  Woodruff  v.  Farham,  8  WalL  187;  Ward  v.  Jfeiy- 
bnJ,  12  id.  428. 

Being  unanimously  of  the  opinion  that  the  act  is  oonstitational 

''and  valid,  we  have  considered  and  disposed  of  the  case  upon  its 

'merits,  without  reference  to  the  disputed  question  as  to  whether 

this  court  has  jurisdiction  of  the  case  under  the  writ  of  habeas 

corpus.    Upon  this  point  we  express  no  opinion. 

The  petitioner  is  rmnandsd  into  emaiodg. 
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OrimiinatlBM — hurgla/rjf — lareeiume  inteni. 

Defendants  were  indicted  for  breaking  and  entering  with  intent  to 

.   laioenj.    The  teetimony  showed  that  they  broke  into  a  tooUionae  of  a  lafl- 

road  company,  took  from  it  a  hand-car,  pat  it  on  the  track  and  rode  in  H 

twelve  miles,  and  then  removed  it  to  and  left  it  at  the  side  of  the  tnek. 

HM,  that  this  did  not  establish  the  larcenous  intent  eiwentiil  to  conatltoto 

burglary. 

pONVIOTION  of  burglary.  JThe  opinion  states  the  futo. 

.    A.  W.  Fishe  and  O.  O.  Berry,  for  appellants. 

John  R.  KittreU,  Attomey-General,  for  respondenl 

. 

Beattt,  J.  The  defendants  in  this  action  were  oonviotad  of 
burglary.  They  moved  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence ;  and  they  now  appeal  from  the 
judgment  and  the  order  overruling  ttieir  motion  for  a  new  triaL 
The  charge  in  the  indictment  is  that  the  defendants  broke  into  a 
tool-house  of  the  Oentral  Pacific  Railroad  with  intent  to  commit 
larceny.     The  bill  of  exceptions  contains  all  the  testimony  whiok 
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in  anywise  tended  to  establish  the  gailt  of  the  defendants,  and  it 
amounts  simply  to  this:  The  three  defendants  and  one  other  per- 
son (who  gave  evidence  for  the  State)  were  travelling  along  the 
line  of  the  railroad  from  California  toward  the  eastern  States. 
They  broke  into  a  tool-house  of  the  railroad  company  one  night, 
took  therefrom  a  hand-car,  placed  it  on  the  track,  propelled  thcm- 
selres  a  distance  of  twelve  miles,  removed  the  hand-car  from  the 
rails  to  the  side  of  the  track,  and  there  left  it  This  is  the  whole 
case.  There  was  not  a  particle  of  proof,  and  there  can  be  no  pre- 
sumption, that  the  defendants  broke  into  the  tool-house  with  any 
other  intent  or  purpose  than  that  of  taking  the  hand-car  and  using 
it  as  they  did  use  it.  If  such  taking  and  use  was  not  larceny, 
there  was  no  proof  that  the  breaking  into  the  tool-house  was  with 
the  intent  to  commit  larceny,  and  that  essential  element  of  the 
crime  of  which  they  were  found  guilty  was  not  proved. 

We  have  no  doubt  that  the  taking  and  use  of  the  hand-car  was 
not  larceny.  The  attorney-general  does  not  contend  that  it  was, 
and  the  only  case  to  which  we  have  been  referred  as  sustaining  the 
ruling  of  the  District  Court  is  that  of  Hm  People  v.  Juarez,  28 
Oal.  380.  But  that  case  does  not  sustain  the  action  of  the  District 
Court.  It  merely  follows  the  case  of  Rex  v.  Cdbhage,  R  &  R  C.  C. 
292,  which  established  the  principle  that  where  there  is  an  intent 
to  deprive  the  owner  of  his  property,  it  is  not  essential  that  the 
taking  should  be  with  a  view  to  pecuniary  profit  lucri  causa.  We 
acknowledge  the  correctness  of  this  principle.  A  man  may  be 
guilty  of  larceny  if  he  takes  another  man's  whisky,  intending  to 
drink  it,  though  it  is  certain  he  will  not  be  a  gainer^  pecuniarily  or 
otherwise,  by  the  transaction.  But  although  there  may  be  larceny 
without  any  intent  on  the  part  of  the  thief  to  profit  himself,  we 
do  not  know  of  a  case  where  it  has  been  held  that  there  can  be 
larceny  without  any  intent  to  deprive  the  owner  of  his  property. 
And  that  is  the  case  here.  There  is  not  the  slightest  ground  for 
supposing  that  these  defendants  intended  to  deprive  the  railroad 
company  of  its  property  in  this  hand-car.  They  committed  a  tres- 
pass, but  they  are  not  guilty  of  burglary. 

The  judgment  and  order  of  the  District  Court  are  reversed  and 
the  oause  remanded. 

RmnUiUwr  fwrthmiOu 
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"*oilniMd  pcoMontloiia]  TI16  cItH  f6ai6d]f  of  ft  pOTSOii  fl^lvM 
b/  ft  fekmioQs  aflsftalt  ftiid  bftttery  is  not  iiuipeDdod  till  the  offender  hfts 
been  pioeecated  eriminftlly.    Naiolan  t.  Orij/in  (Me.X  45,ftnd  note.  48. 


€i  bond!  —  repeyaient  of  redemption  money.]  A  parofaeeer  and  holder 
of  counterfeit  United  States  bonds,  redeemed  bj  the  United  States  after  his 
purchase,  may  recorer  the  purchase  money  without  returning  the  bondsi, 
and  before  repaying  the  United  Sutes.    BrmotUr  t.  Burnett  (liass.),  MB. 

i»  Set-off  ^demands  by  Stale  against  citisens.]  The  drawer  of  a  draft, 
accepted  for  his  accommodation,  deliyered  it  to  the  State  in  payment  of  hla 
debt  to  it.  He  afterward  filed  a  bill  against  the  Sute  and  the  acceptor  to 
set  off  against  such  draft  a  demand  due  from  the  State  to  him  and  grow- 
ing out  of  a  distinct  transaction.  HM,  that  the  bill  could  not  be  main- 
tained.   Ba^mmd  t.  SUUs  (Miss.).  888. 

A  Bemedles  te  breach  of  agreement  ]  A  purchaser  signed  and  deliyered  to 
the  seller  a  written  agreement  to  buy  shares  of  stock  from  him  on  speci- 
fied terms.  The  seller  did  not  sign,  but  orally  agreed  to  sell  on  those 
torms.  The  seller  tendered  the  stock  and  requested  the  price,  but  the 
purchaser  declined  to  fulfill.  In  an  action  to  recover  the  purchase-price^ 
hM,  that  the  action  was  maintainable  ;  that  the  seller  might  thus  sue,  or 
he  might  sell  the  stock,  apply  the  proceeds  and  recover  the  balance ;  or 
retain  the  stock  and  recover  the  diflerence  between  the  contract-price  and 
the  market-price  as  damages.    Meuan  v.  Decker  (N.  T.),  190. 

•.  Joint  wiong-doen — iqjory  by  one  to  the  other  in  Joint  wroogfol  ad.] 
The  plaintiff,  an  innkeeper,  unlawfully  sold  the  defendant  intoxicating 
liquor,  by  reason  whereof  he  became  intoxicated,  and  behaved  in  a  disor- 
derly manner  and  assaulted  the  plaintiff  in  the  inn.  In  an  action  of  treft. 
pass  brought  therefor  by  the  innkeeper,  Md,  that  as  the  statute  rendered 
him  jointly  liable  under  such  dreumstances  for  any  wrong  perpetrated  by 
defendant,  he  was  not  entitled  to  recover.    Aldrieh  v.  Harvey  (Vt.),  001. 

C  Against  a  SUte  for  ne|^gent  loss  of  goods  left  in  ouslody  of  Stale  te 
tospeotion.]  With  a  view  to  raising  a  revenue,  a  State  sutnte  required 
the  inspection  of  tobacco  and  tlie  storing  of  it  in  the  State  tobacco  ware- 
houses for  that  purpoee.  The  plaintiff  stored  his  tobacco  in  conformity 
with  that  law,  and  while  so  stored  it  was  destroyed  by  fire.  The  plaintiff 
was  enabled  by  special  leave  of  the  legislature  to  sue  therefor.    He 
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bioaght  action  therefor,  alleging  that  the  loss  oocaned  thrcragh  the  neg* 
ligenoe  ot  the  State.  Held,  on  demurrer,  that  there  waa  no  contract  or 
obligation  on  the  part  of  the  State  to  keep  the  tobacco  safe,  and  that  the 
State  waa  not  liable  for  the  loss  as  bailee,  or  in  anv  other  capadtj. 
Moore  v.  State  of  Maryland  (Md.),  488. 

Against  aub-lessee  on  aaaignad  nnderleaae.]    See  Laitolord  akd  Ten akt,  816. 

Iiawfol  divendon  of  water  malioionily  peiionnad.]    See  Watkr,  98. 

For  intereat  aa  damagea  after  pKymmil  of  pzincipaL]    See  Intkrbbt,  88. 

Of  National  bank  on  pnrohased  nota.]    See  National  Bank,  385. 

By  marriad  woman  for  slander.]    See  Slander  and  Libel,  527. 

For  damages  wiian  oanao  o^  too  remote.]    See  Damages,  007. 

See  Injunction,  448. 

ADMINISTRATOR. 
See  BzBCUTOB  and  Adionisteatoe. 

ADMISSIONS. 

Of  oomsal — whan  binding  on  new  triaL]    See  BymBNCB,  40. 

• 

AGENCY. 

1.  Agent  —  authority  to  escecnte  deed — whan  principal  boond.]  The  av- 
thority  of  an  agent  to  execute  a  deed  in  behalf  of  his  principal  need  not 
be  given  in  ezpreds  terms ;  but  may  be  implied  from  the  ezpreas  power 
given.  The  power  to  sell  the  land  of  the  principal  necessaiilx  Implies 
the  power  to  execute  a  proper  deed  to  carry  the  sale  into  elfoel.  2%ics  .* 
At  a  legal  town  meeting  "  chose  H.  agent  to  sell  the  balance  of  the  town 
landing,  if  he  thinks  it  will  be  for  the  interest  of  the  town  to  do  no." 
Held,  that  by  this  vote  H.  had  authority  to  sell  the  demanded  premisea, 
and  to  execute  a  proper  deed  of  conveyance  thereof  in  behalf  of  the  town. 
In  Maine,  where  a  deed  Is  executed  by  an  agent  or  attorney  with  author- 
ity therefor,  and  it  appears  by  the  deed  that  it  was  the  intention  of  the 
parties  to  bind  the  principal  or  constituent — that  it  ahonld  be  hia  deed* 
and  not  the  deed  of  the  agent  or  attorney  —  it  must  be  regarded  aa  the 
deed  of  the  principal  or  constituent,  though  signed  by  the  agent  or  attor* 
ney  in  his  own  name.  R.  8.,  ch.  73,  g§  10  and  16.  In  determining  the 
meaning  of  the  parties  to  a  deed,  recourse  must  be  had  to  the  whole  In- 
strument. The  deed  sets  out  that  the  inhabitants  of  the  town  of  K. 
conveyed  to  Clark  ar certain  track  of  land.  In  witneas  whereof,  they, "  by 
the  hand  of  Hatch,  hereunto  duly  authorised,  .  .  .  have  set  their 
seal,  and  the  said  Hatch  has  hereunto  subscribed  his  name."  Hatch,  as 
agent  of  N.,  acknowledged  the  instrument  to  be  the  free  act  and  deed  of 
the  inhabitants  of  the  town.  SM,  that  it  was  the  deed  of  the  inhabitants 
.  of  N.    Inhabitante  ofNdbleboro  v.  Gl^rk  (Me.),  22. 

^  Power  of  attorney,  oonstraotion  o£]  Defendant  executed  a  power  of  at> 
tomey  authorising  his  son-in-law,  P.,  *'  to  draw  and  indorse  any  cheek  av 
d&ecks,  promissory  note  or  notes,  on  any  bank  in  the  city  of  New  Tofk  In 
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which  I  may  have  an  acooant,  and  especially  in  the  Iiring  National  Banit 
of  aaid  city,  and  to  do  any  and  all  matters  and  things  connected  with  my 
aoooont  in  said  Irving  National  Bank  or  any  other  bank  in  said  city,  which 
I  myself  might  or  could  do,*'  etc.  The  words  **  promissory  note  or  notes  " 
were  interlined.  P.  executed  in  the  name  of  defendant,  and  delivered  to 
plaintiffs  testator,  two  promissory  notes  {layable  at  a  bank  where  defend- 
ant had  no  account.  In  an  action  on  the  notes,  hM,  that  the  making  of 
them  was  unauthorized  and  defendant  was  not  liable.  Oraighead  v. 
Peterson  (S.Y.),  ISO. 

Sl  Ratification.]  A  mortgage,  conditioned  to  secure  the  payment  of  noteti 
executed  by  P.,  the  mortgagor's  son-in-law,  in  the  name  of  the  mortgagor,' 
but  vrhich  were  in  fact  unauthorized,  was  executed  at  P.'s  request,  upon 
lands  which  P.  really  owned,  but  the  title  to  which  had  been  taken  in  the 
mortgagor's  name  without  his  knowledge,  the  mortgagor  supposing  the 
mortgage  was  for  the  benefit  of  P.  or  his  wife.  In  an  action  against  the 
mortgagor  on  the  notes,  he  testified  that  he  did  not  suppose  the  mortgage 
was  given  to  secure  notes  purporting  to  be  made  by  him .  The  notes  were 
not  given  in  his  business  nor  for  his  benefit,  nor  did  it  appear  that  he  ever 
received  any  benefit  from  them.  Held,  that  to  constitute  a  ratification  the 
act  must  have  been  deliberate,  intentional,  and  with  knowledge  of  all  the 
drcumstanoes,  and  that  the  evidence  warranted  a  finding  that  the  mortga- 
gor did  not  ratify  P.'s  acts.  2b. 

^  Bzecntion  of  instmmant  by  ag«nt — when  agent  personally  bonnd.]  A 
promissory  note  of  this  form :  **  One  year  after  date  we  promise  to  pay  to 
the  order  of  A  B,  one  thousand  dollars,  value  received,"  and  signed 
"  George  Moore,  treasurer  of  Mechanic  Falls  Dairying  Association/'  is  the 
note  of  Moore  and  not  of  the  association  ;  and  it  makes  no  difference  that 
the  plural  "  we  "  is  used  instead  of  "  I."    Metten  v.  Moore  (Me.),  77. 

ft.  Power  of  attorney  —  constraotion  o£]  The  defendant  by  a  power  of  at- 
torney authorized  L.  **  as  my  agent,  to  make  drafts  on  me  from  time  to 
time,  as  may  be  necessary  for  the  purchase  of  lumber  on  my  account,  and 
to  consign  the  same  to  the  care  of  S.  &  Co."  L.  drew  drafts  in  his  own 
name,  which  the  plaintiff  discounted  upon  the  faith  and  possession  of  the 
power  of  attorney.  In  an  action  upon  the  drafts,  held,  that  the  authority 
conferred  was  absolute  and  equivalent  to  an  unconditional  engagement  to 
pay  such  drafts  as  the  agent  should  deem  necessary ,  and  it  was  immaterial 
whether  he  described  himself  as  agent  or  not.  Jferehajitt^  Bank  of  Canada 
V.  Oritwold  (N.  T.),  169. 

C  IMiwery  of  princl|Ml*s  goods  by  general  agent  for  bis  piivato  dobt) 

The  plaintiffs  were  merchant  tailors  at  C,  in  New  Hampshire,  with  a 
branch  at  M..  in  Vermont,  in  charge  of  their  general  agent  G.  The  latter, 
owing  a  debt  to  the  defendant,  a  physician  residing  there,  delivered  him 
a  suit  of  clothes  belonging  to  the  plaintiffs  on  account  thereof,  the  de- 
fendant supposing  that  C.  had  authority  so  to  do,  but  knowing  that  the 
goods  belonged  to  plaintiffs.  The  plaintiffs  having  charged  the  goods  to 
defendant,  hM,  that  they  were  entitled  to  recover  therefor  in  an  action 
efbook  acconnt.    St&wartY.  Woodward  (Vt.), 488. 
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f.  AutlioittsrofafinltOMapiiiio^ptlhigoodiMlifaiOWB.]  A  ti»T«l]iB|r< 

man  bad  in  his  ponooalon  a  hone  belongiag  to  hit  prinelpala,  and  vaad  to 
Sn  their  buaineaa.  Hia  prindpala  wrote  him  that  they  ahonld  ebaige  him 
with  the  hone  unleBs  he  paid  for  it,  or  retoraed  it  to  them,  and  aeeouted 
lor  his  sales.  He  did  not  pay  for  it,  or  return,  or  aoooont,  bat  sold  the 
horse,  showing  the  pnrcbaaer  the  letter.  Held,  that  the  letter  waa  aot  a 
proposition  of  sale,  and  the  purchaser  got  no  title.  OaOkaun  t.  n9mpmm 
(Ala.).  754. 

Jbowledge  by  ImnmBoe  agent  of  breach  d  oonditlon.]  See  breuRaacB,  886^ 

faanranoe  broker's  note  in  payment  of  preminm  tor  prinoipaL]  See  hnum^ 
▲90B,48. 

See  Nbgotiablb  iNSTBXTmRTS,  907. 

ALTERATION. 
See  Nbqotiablb  IiraTRuiimni. 

ANIMALS. 

1.  Dog  'framing  at  large" —  aooidental  shooting o^  wMeeiiaMlug 

hound  kept  for  the  chase,  and  kept  chained  when  not  hunting, 
ing  a  fox,  followed  by  his  master,  the  plaintiiT,  and  S.,  liia  companion  and 
fellow  huntsman.  While  out  of  sight  and  hearing  of  his  master  but  near 
to  8.,  the  hound  was  accidentally  shot  by  defendant  in  firing  at  the  fox. 
Held,  that  the  hound  was  not "  running  at  large  "  within  the  meaning  of  a 
statute  authorising  the  killing  of  animals  running  at  large,  and  that  de- 
fendant was  liable  in  damages.    Wrighi  ▼.  Clark  (Vt.),  496,  and  note,  600l 

i.  UabUity  of  owner  for  aot  of  trespassing.]  A  dog,  while  trespassing  on  the 
plaintiflTs  land,  killed  his  cow.  HM,  that  the  owner  of  the  dog  waa  lia- 
ble for  the  damage,  although  he  had  no  previous  knowledge  of  the  dog's 
ridous  propensity.    Ohunoi  ▼.  Lareon  (Wis.),  607,  and  note,  509. 

ANNUITY. 

liSgany.]  A  proTision  in  a  will  for  the  payment  of  "fSKM)  per  year  for  tea 
years  to  "  B.,  in  equal  quarterly  installments,  is  an  annuity  contingent  en 
B.'s  life,  and  not  a  lega^  of  $6,000  payable  in  install meata,  BMeew, 
Barry  (Mass.),  907. 

ABBB8T. 
fVmidulent]    See  irRauD,969. 

ASSAULT. 
JLotlon  for,  not  suspended  until  criminal  proseoatloii.]    See  Aoim^  HL 

See  Cbixinal  Law,  899, 496. 

ATTACHMENT. 
Of  partner's  interest.1    See  Pabtverbhip,  19. 
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BANKBUPTCT. 

gbohMfi  "^  oeSU/imtl  attack  iqpoa.]  A  diaehaTfe  In  bankraptey  moboI  te 
oollalenillj  attacked  for  fraad.  bnt  the  remedj  la  by  application  witkin 
two  fean  to  the  bankrupt  court.     WS^t.  Poe^  (Ind ).  076. 

BlUi  OF  LADING. 
fBiippint  yaoaipt  — aKamptton  ftpm  liability  by.]    5m  Gaxbub,  lllL 

BILLS  AND  NOTES. 
See  Nbgotiablb  iHSTAUMXim. 

BOND. 

AdiHHonal  itatnlory  » liability  of  aiiraty  on.]  Where  a  g^naidlan  execated 
an  additional  bond  for  the  performance  of  hia  general  dntlea,  in  conformity 
with  the  reqairement  of  a  atatnte,  and  It  did  not  appear  to  have  been  aub- 
aidlary  to  or  aecnritj  for  hia  orlfpnal  bond,  it  was  held,  that  a  anretj  om 
the  additional  bond  waa  primarilj  liable  in  a  suit  thereon  agalnat  him 
alone,  or  jointly  with  the  surety  od  the  original  bond,  in  a  anit  agalnat 
both  on  both  bonds.    AUen  y.  Siate  ex  rel,  Stevent  (Ind.),  072. 

BOUNDART. 

Vo  and  by  a  road.]  When  the  line  rans  "  to  the  road  and  thence  by  the 
road,"  the  grant  la  to  the  center  of  the  road,  even  though  the  meaaore.. 
ment  of  diatanoea  wonld  extend  only  to  the  aide  of  the  road,  (kttan  ▼• 
Gro9Si  (Me.),  79. 

BRIDGES. 
See  MuHiciPAL  CoRPORAiioKa,  808,657. 

BURGLARY. 
iSM  Criminal  Law.  4<)5. 

BURIAL  GROUND. 
See  Ebtoppbl,  404. 

CARRIER. 

1.  Skipping  raoalpt — axamption  from  liability  by.]  Where  gooda  are  dellT. 
ered  to  a  carrier  foriranaportation,  and  before  the  gooda  are  shipped  a  bill 
of  lading  or  receipt  is  deliyered  by  him  to  the  shipper,  the  latter  is  bonnd 
to  examine  it  and  ascertain  Its  contents,  and  if  he  accepts  it  withoat 
objection,  he  is  Iwand  by  its  terms ;  he  cannot  set  up  ignorance  of  its  con- 
tents, and  resort  cannot  he  had  to  prior  parol  negotiations  to  vary  them. 
Oermania  Fire  Ine.  Co.  v.  Memphie  db  CharUetan  R  B.  Co.  (N.  Y.),  118. 

S»  UabiUty  for  loaa  of  gooda  of  persons  illegally  doing  buaiaeaaia  a  partnar- 

VoL,  XXVIII  —  loa 
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ridp  iMUBM.]  The  plaintiff  a]one  was  doing  bnslneflfl  in  the  aaaa  ol 
**  Wood  Brothers/'  in  violation  of  a  statnte  which  prohibits  the  one  of  He 
titioas  names  in  finns.  A  carriage  was  pnrcliased  by  plaintiff  in  said  finn 
name,  and  was  shipped  by  him  at  Boffalo  on  defendant's  railroad,  marked 
'* Wood  Brothers/'  for  delivery  "to  the  party  entitled  to  the  same/'  at 
New  York,  and  was  injared  in  transit.  HM,  that  the  staiate  being 
highly  penal,  its  operation  would  not  be  extended  by  implication,  and 
that  the  plaintiff  oonld  maintain  an  action  for  the  injury.  Wood  t.  3ri$ 
BaawayOo,{N.Y,),lSS, 

Sl  Bzprass  company  — Umitatioii  of  time  lor  presenting  claims  for  loaa.]  A 
printed  stipulation  at  the  bottom  of  an  express  company's  receipt  for  a 
package,  that  the  company  shall  not  be  liable  for  any  loss,  nnlees  written 
claim  therefor  shall  be  made  at  the  shipping  office  within  thirty  days  from 
that  date,  is  valid  and  most  be  complied  with.  Southern  Baopruo  Go,  v. 
HunnicuU  (Miss.),  885. 

C  Brideaoe  —  shipping  reoeipt »  "  owners  risk."]  Plaintiff  shipped  hones 
on  defendant's  railroad,  and  received  therefor  a  reoeipt  containing  the  let- 
ters '*  O.  R.,'*  meaning  '*  owner's  risk."  It  was  the  defendant's  custom  to 
carry  animals  at  owner's  risk  for  a  reduced  charge.  In  an  action  for  an 
injury  to  the  horses  while  in  defendant's  care,  the  plaintiff  put  in  evi- 
dence the  receipt,  and  testified  that  he  did  not  soe  those  letters  wlien  he 
took  it,  but  did  not  testify  that  he  did  not  understand  their  meaning.  HM» 
that  the  receipt  conclusively  showed  that  the  horses  were  received  upon 
a  restricted  liability,  the  shipper  being  bound  to  know  the  contents  of 
the  receipt.     Morrison  v.  PhiOips  db  Colby  ConatrucUon  Oompanif  (Wis.). 

lb  Implied  obligatioii  to  oany  over  connecting  routes.]  The  implied  obliga- 
tion  of  a  common  carrier,  arising  simply  from  his  obligation  to  the  pub- 
lic, is  limited  by  the  termini  of  his  own  route,  and  his  mere  connectioQ  with 
other  routes,  which  he  does  not  own,  operate  or  control,  will  not  raider 
him  liable  as  such  carrier  for  a  failure  to  carry  or  provide  means  to  carry 
merchandise  over  such  other  routes ;  nor  is  he  bound  to  provide  other 
means  of  transportation  on  his  own  route  than  such  as  he  owna,  oaee  or 
holds  out  to  the  public  for  that  purpose.  PiUoburg,  Gineinnmli  4  8L 
Louia  R.  W.  Co.  v.  Morton  (Ind.),  682. 

€m  Bzemptico — evidence.]  In  an  action  against  a  common  carrier  for  non- 
delivery of  goods,  if  he  would  avail  himself  of  an  exemption  from  liabil- 
ity for  damages  by  "  dangers  of  the  river  and  fire/'  he  must  show  primm 
facie  that  the  damage  was  not  caused  by  his  own  negligence.  Qreife 
BsbW  V.  MolAU  Trade  Company  (Ala.),  729. 

%  Degree  of  care.]  Where  a  cargo  of  a  highly  inflammable  nature,  like  cotton, 
is  received  by  a  steamboat  carrier  for  transportation  on  an  inland  river,  and 
is  destroyed  by  fire  while  in  his  custody,  if  he  would  avidl  himaelf  of  an 
exemption  from  liability  for  loss  by  fire,  he  must  show  that  he  need  extra- 
ordinary care  and  diligence,  lb, 

•• Act  of  Congress.]    Where  a  cargo  of  cotton  was  received  by  a  carrier 

for  transportation  on  an  inland  river,  in  a  steamboat  carrying  frsight  and 
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yinngefByand  wu  doBlroyed  by  fire  <m  the  bcmt,  the  canieT  cannot  aTnil 
himself  of  an  exemption  from  liability  for  loss  by  fire,  if  he  negleetad  to 
piotect  the  cotton  on  deck  *'  by  a  complete  and  aoitable  covering  of  canyaa, 
or  other  aaltable  material,  to  prevent  ignition  by  aparka/'  as  required, 
nnder  penalty,  by  act  of  GongresB,  **  for  the  safety  of  the  lives  of  passen- 
gers," and  this  is  so  although  the  act  was  repealed  before  the  trial  of  the 


9ti  Baiboad  company  —  Uabilitsr  ot^  for  baggage  in  passenger's  oare  —  sleep- 
ing oar.]  The  plaintiff  took  passage  on  defendant's  railroad  at  Cleveland, 
Ohio,  for  Ban  Francisco.  He  purchased  a  ticket  entitling  him  to  ride  in  a 
certain  sleeping-car  forming  a  part  of  the  train.  On  leaving  that  car  at 
Toledo,  where  a  stay  for  dinner  was  annoonced  to  the  passengers,  he  in- 
qnired  of  an  employee  in  that  car  whether  his  baggage  wonld  be  safe  if 
left  in  the  car,  and  was  told  to  leave  it  there,  that  It  would  be  safe.  He 
so  left  the  baggage,  and  on  his  return  found  that  car  detached,  and  his 
baggage  removed  to  another,  but  a  hand-bag  was  missing  He  had  no 
notice  of  the  change.  In  an  action  to  recover  for  the  loss,  an  offsr  by  the 
defendant  to  prove  that  the  sleeping-car  did  not  belong  to  the  railroad 
company,  but  to  a  third  person,  who  under  a  contract  with  defendant 
fumiabed  conductors  and  servants  for  it,  was  rejected,  ffeld,  (1)  that  a 
finding  that  the  bag  was  lost  through  the  defendant's  negligence  was  war- 
ranted ;  (2)  that  the  ownership  and  conduct  of  the  car  formed  no  defense* 
it  not  appearing  that  the  plaintiff  knew  the  facts.  Kimleif  v.  Laiee  Share 
and  Michigan  SinUhern  R.  R.  Go.  (Mass.),  200,  and  note,  202. 

10.— robbery  of  passenger  by  third  persons,]  The  plaintiff  was  a  passenger 
on  a  railway  train.  On  its  arrival  in  New  York  dty,  the  cars  were  dis- 
connected and  drawn  by  horses,  and  the  car  in  which  plaintiff  was  riding 
was  left  standing  alone,  with  no  employee  of  the  defendant  in  charge  of 
it.  While  there,  persons,  not  passengers  nor  employees,  robbed  him  of 
$16,000  bonds  which  he  had  about  him.  In  an  action  to  recover  the  value 
of  the  bonds,  hM,  that  they  were  not  a  part  of  the  property  the  risk  of 
which  he  could  impose  on  the  defendant,  without  notice  to  or  knowledge 
by  them  that  he  was  carrying  them  ;  and  thus  could  not  be  considered  in 
fixing  the  damages  for  which  they  were  liable  by  reason  of  their  negli- 
gent failure  to  protect  his  person.  Week»  v.  N,  71,  K  H.  db  H.  R.  R,  Co, 
(N.  T.),  104,  and  note,  112. 

XL damages  —  exemplary  —  wronglbl  eiqnilslon  of  passenger  from  car.] 

In  an  action  by  a  passenger  against  a  railroad  company  for  expulsion  from 
Its  car,  the  court  charged  that  if  the  jury  found  that  he  was  treated  with 
onnecessary  and  reckless  violence  and  indignity,  and  that  the  defendant's 
servants  acted  in  a  wanton, high-handed  and  outrageous  manner,  the  Jury 
might  award  exemplary  or  punitive  damages,  even  though  the  plaintiff 
might  in  the  first  instance  have  rendered  himself  liable  to  expulsion  on 
account  of  his  disorderly  conduct.  Hdd^  no  error.  PhUaddphia,  Wil» 
mUngton  d  BaUmare  R.  R.  €h.  r.  Larkin  (Md.),  442. 
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Hi  ■'  ■  B0gli|iiBM  -^  puiy  Knllty  o£  frrad  cwinnot  isuovwr  feK«j 
UmTeUiBg  <m  defonduit'B  nilwaj,  upon  a  non^tnuuifeittble  free 
to  another  penon,  pMsiog  liimMlf  as  each  peraon,  was  inland  bj  tko 
alleged  negligence  of  defendant.  Hdd,  that  he  was  gniltj  of  aoch  fraud 
as  to  prevent  a  reoovery  for  sneh  injury,  onlees  the  negllgenoe  was  so 
gross  as  to  amount  to  a  willfol  ii^ary.  ToMo,  WiAath  and  Wederm 
Btrilwiy  Oa,  ▼.  Beffff$  (III.),  618. 

18.  *—  passspger  on  freight  tndns  —  faolHties  for  |»oouiiug  tioksta.]  A  nO- 
road  company  having  opened  its  freight  trains  for  the  conveyance  of  pas- 
sengers, is  bound  to  afford  reasonable  fadiities  to  them  for  the  procuring 
of  tickets  shortly  before  entering  the  trains,  and  neglecting  to  do  so,  cam*  | 

not  rightfully  eject  a  passenger,  ofierlng  to  pay  his  fiire  on  the  train,  for 
not  having  previously  procured  his  ticket.    Aojw  v.  Mmpkit  dt  Okmrtm  ' 

1^  &  Ji  09.  (Ala.),  771.  ] 
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GHABITABLB  USBB. 
8te  WiLL,68S. 

CBECK. 
8m  NaaoTiABLB  IxrerBUiomi^  6QL 

OOMITT. 
8u  Mabriaob,  941.  I 

CONSIDERATION. 
Dasd  parti7  Toid  and  partly  Talid.]  Sm  Fb40D»  SlflL 

00N8PIRAGT.  ^ 

OdmiaaL]    See  Crdonal  Law,  899. 

I 
CONSTITUTIONAL  LAW. 

I.  State  bonds— invfolabiltty  of  oontraot  on.]  Under  an  act  of  tha  I^gU^ 

ture,  bonds  of  the  State  were  issued  to  raise  money  to  be  used  in  the  p«f^  \ 

chase  of  lands  to  be  sold  to  settlers  thereon,  and  the  interest  oa  tha 

purchase-money  of  the  lands,  when  sold,  to  be  applied  by  the  State  tresis 

urer  to  the  payment  of  the  interest  on  the  bonds  issued  under  the  aek 

HMt  that  the  act  constituted  part  of  the  contract  with  the  holders  of  the 

bonds  and  that  the  State  had  no  right  to  divert  the  fund  arising  from  the 

interest  on  the  purchase-money  of  the  land  from  the  payment  of  the  Inter 

est  on  such  bonds.    When  the  State  borrows  money  on  bonds  Issued  by  it 

for  that  purpose  and  pledges  a  certain  fond  for  the  payment  of  the  Inter 

est  to  accrue  thereon,  such  pledge  is  a  part  of  the  contract  with  the  hold. 

ders  of  the  bonds,  and  the  State  has  no  right,  under  the  Oonstitvtkm  of 

the  United  States,  to  impair  the  obligation  of  the  contract  by  diverting  tks 

fund  to  other  purposes.    State  eso  rel.  McKitday  v.  Cardtmo  (8.  C.X  975. 

%  Obligation  of  oontraota  —  exemption  from  ezaontioii  — Inovsasa  of.]  As  ta 
existing  debts,  the  legislature  cannot  increase  the  exemption  from  e 
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ttoB,  •v«i  M  to  properij  aeqaired  bj  the  debtor  after  Hm  mI  wm  pMMd. 
/MiMm  T.  FUUh0r  (MiB0.),  888. 

8*  Tolli  for  xmm  ofimproranMiiti  o£  navigable  xhrm.]  The  proriflloiia  of  % 
State  Oonatitation,  that  "  the  river  Miseiaiiippi,  and  the  nayigable  waten 
leading  into  the  MieHJiaippi  and  St.  Lawrenee,  and  the  oarrying  plaoea 
between  the  same,  shall  be  eommon  highwajs,  and  forever  free,  as  well  to 
the  inhabitants  of  the  State  as  to  the  citiiens  of  the  United  States*  with, 
out  SDj  tax,  impost  or  dutj  therefor,''  does  not  deprive  the  legisUtoxe  of 
power  to  anthoriie  improvements  to  the  navigation  of  sndi  affluents^ 
extending  aeross  the  entire  breadth  of  the  eliannel,  and  the  eharging  of  a 
reasonable  toll  as  compensation  for  soeh  improvements.  Congress  sol 
having  exercised  its  paramount  jurisdiction  over  the  subject  Witornktink 
Biv&r  Improvement  Go.  v.  Manson  (Wis.),  048. 

C  Twice  in  Jeopardy  —  aotkm  for  damages  for  tact  pte viously  pwnishad  as  % 
crime.]  The  constitutional  provision  that  no  person  shall  be  put  twice  In 
Jeopard  J  of  punishment  is  not  violated  by  an  award  of  exemplary  damages 
In  a  dvil  aeUon  for  a  tort  which  has  previouslj  been  punished  as  acrima. 
Br&w»  V.  Birinrfard  (Wis.),  689. 

•b  QoardlBn  — statata  anthoilsing  another  to  dJaposa  of  trait  aststob]  Tha 
guardian  of  a  minor's  estate  has  an  authority  coupled  with  an  Interest, 
and  an  act  of  the  legislature  empowering  another  to  dispose  of  the  estate 
is  uneonstitutionaL    Lineoln  v.  Alecoander  (Oal.),  888. 

C  lioaoae  forreronuai]  A  statute  authorising  municipal  authorities  to  license 
and  regulate  such  callings^  trades  and  employments  as  the  public  good 
may  require,  will  empower  them  to  exact  a  license  for  revenue  purposes, 
If  that  construction  is  not  inconsistent  with  the  whole  charter  and  the 
general  legislation  of  the  State.    BasparU  Frank  (OaL),  848. 

V»— when  Toid.]  A  dty  ordinance  requiring  a  license  for  the  transaction 
of  bnsineflB  must  not  be  unreasonable,  oppressive,  partial,  or  In  restraint  of 
trade ;  and  so  an  ordinance  fixing  one  rate  of  license  for  selling  goods 
which  are  witiiin  or  in  transit  to  the  dty,  and  another  rate  for  goods  not 
within  or  In  transit  to  the  dty,  is  Invalid.  lb. 

S>  fltatote  authorising  probate  court  to  make  partition  of  real  estate  devised 
in  trust  for  benefit  of  in£uit9  — Judgment  — Juzlsdiotion — oollaleral  at- 
tack.] Where  a  devise  in  trust  for  the  benefit  of  a  person  nan  $ui  Jurie 
Is  deprived  of  its  benefidal  character  by  drcumstanoes  or  the  inability 
of  the  courts  to  effectuate  the  trust  In  accordance  with  the  testator's  intent 
the  legislature  may  enact  a  law,  authorizing  the  probate  court  to  make 
partition  or  sale  of  the  lands  for  the  benefit  of  the  beneficiary,  upon  his 
petition  setting  forth  the  necessity  of  such  a  course,  and  giving 
such  court,  for  that  spedal  purpose*  the  Jurisdiction  of  the  Gourt 
of  Chancery;  and  although  the  probate  court  could  not  decree  a  sale 
In  direct  violation  of  the  terms  of  the  will,  yet  when  it  has  brought 
all  the  Interested  parties  before  the  court,  the  decree  of  such  sale  cannot 
be  collaterally  attacked  for  that  reason,  but  the  remedy  is  by  appeal.  The 
Jurisdiction  of  the  court  of  probate,  however,  is  restricted  to  the  exact 
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powers  ocmferred  by  the  statate,  and  where  that  ooart  neglected  to  otder 
a  eonvejanoe  under  a  sale  in  ponoanoe  of  its  decree,  and  more  than 
twelve  jeam  elapsed,  and  the  purchaaer  conveyed  to  third  peivons,  and 
conflicting  daims  to  the  porchaae-money  arose,  held,  that  the  anb-par- 
chaser  could  come  into  the  Cbort  of  Chancery  to  compel  a  conveyance  and 
determine  such  conflicting  rights.     Ibdd  v.  FVmmoi^$  Har$  (Ala.),  758. 

0.  Taxation  of  trairelling  merohants.]    A  State  stati^,  imposing  a  tax  upon 

travelling  agents  and  merchants,  who  go  about  soliciting  orders  for  goods, 
wares  and  merchandise,  does  not  Impose  any  impost  or  duty  upon  im- 
ports,  does  not  interfere  with  the  Federal  power  to  regulate  inter-State 
commerce,  and  is  not  unconstitutional.    Bob  parte  BMnean  (Nov.),  794. 

Oonfronting  witnesses.]    See  Cbdcinal  Law,  730. 

Rtttroaotive  repeal  of  Statute  of  Umitatioos.]  See  Statutb  of  LnoTATiOMSt 
880. 

OONTRACT. 

1.  OoB^KMdtioii  agreement  not  under  seaL]    A  written  agreement,  not  under 

seal,  between  an  insolvent  firm  and  •  creditors  whereby  the  latter  agree 
to  accept  in  payment  of  their  several  and  respective  claims  twenty-five 
cents  on  the  dollar,  and  give  clear  receipts  in  full,  provided  that  all  the 
creditors  of  the  firm  shall  assent  to  tliis  arrangement,  is  a  valid  and  bind- 
ing contract,  which  discharges  the  firm,  on  its  compliance  with  the  terms 
of  its  agreement,  from  the  residue  of  its  indebtedness  to  any  creditor  of 
the  firm  receiving  the  composition.    Pierce  v.  Janee  (8.  C),  288,  and  ncie. 


j^  Validity — breach  of — measure  of  damages.]  On  the  trial  of  an  acticm  lor 
damages  for  breach  of  contract,  it  appeared  that  the  defendant,  a  judg- 
ment creditor  of  the  plaintiff,  had  agreed  with  him  that  the  judgment 
debt  should  be  liquidated  by  the  plaintifi*s  grinding  a  quantity  of  com  te 
be  furnished  by  defendant,  sufficient  to  pay  off  the  debt,  at  eight  cents 
per  bushel  of  meal  delivered  to  defendant,  the  plaintiff  agreeing  to  grind 
all  com  delivered  to  him  under  the  contract  at  that  price ;  and  that  the  de- 
fendant after  delivenng  a  portion  of  the  com  had  declined  to  deliver  mora 
and  had  collected  the  balance  of  the  debt  out  of  the  plaintiff  under  ezecutioik 
Held,  (1)  that  the  contract  was  valid ;  (3)  that  the  true  measure  of  dam« 
ages  was  the  difference  between  the  cost  of  grinding  and  the  contract 
price ;  (8)  that  the  refusal  of  the  court  to  charge  "  that  the  actual  loss  sus- 
tained by  defendant's  breach  of  contract  was  the  true  measure  of  dam- 
ages, and  if  the  plaintiff,  after  defendant's  refusal  to  deliver  com,  did 
receive  from  others  employment  for  such  part  of  his  machinery  as  would 
have  been  occupied  in  performing  his  contract  with  defendant,  or  by 
reasonable  efibrt  might  have  received  such  employment,  the  profit  that 
was  or  might  have  been  thus  made  must  be  deducted  from  the  profit  he 
would  have  made  had  defendant  performed  his  contract,  in  order  to  ascer- 
tain the  actual  damage,"  was  not  error,  there  being  no  evidence  to  which 
raeh  a  doctrine  was  applicable  and  It  being  incumbent  on  the  defendant 


OONTB  ACT  —  CkmHnued. 

toaddnos  mieli  erldenoe,  if  anf  existed.     (Hiham  ▼.  ftffoATMr  (N.  O.X 
SOS,  and  note,  806. 

••  tonntio  — note  for  neoeeaailefl.]  A  person  who  had  been  adjudged 
Insane,  bat  over  whom  no  conservator  had  been  appointed,  and  who  oon- 
tinned  in  the  management  of  his  business,  with  nothing  in  his  appear- 
ance to  indicate  his  mental  nnsoundness,  purchased  goods  necessary  and 
useful  in  his  business,  at  a  reasonable  price,  and  executed  his  note  therw 
for.  The  seller  had  no  knowledge  or  notice  of  his  being  adjudged,  or  of 
his  being  a  lunatia  EMd,  that  the  purchaser  was  liable  on  the  note,  and 
that  payment  of  a  judgment  recovered  therefor  would  not  be  eigoined 
MeGarmiek  t.  LUtUr  (111.)*  610. 

4.  Illegal — eseoatory — oonri  will  not  enforce.]  A  party  will  not  be  heard  t» 

assert  his  own  fraud  in  an  executed  contract,  and  courts  will  not  assist  a 
party  to  an  illegal  contract  in  recovering  what  he  has  paid  under  it,  but 
where  suit  was  brought  upon  a  promissory  note,  by  the  payee  against  the 
maker,  and  evidence  was  offered  by  the  latter  to  show  that  the  note  was 
without  consideration,  and  executed  upon  the  agreement  that  it  should 
be  cancelled  when  desired,  to  assist  the  payee  in  protecting  his  property 
against  his  creditors ;  hM,  that  the  reception  of  such  evidence  was  not 
.  erroneous.    MeOau^nd  v.  BaUton  (Nov.),  781 . 

OBnisrt  reoe^>t— limitation  of  time  for  preaenting  dladm far  losaj    iSmGab> 

BIBB,  885. 
Of  marzied  woman.]    8$e  Mabbiaob,  941. 
Flaoe  oL]    Bee  TTsubt,  109. 
Pttol  ovidenoe  to  eacplaln.]    See  Eyidenob,  9001 
Remedies  for  breach  o£]    See  AcmoN,  100. 
Beaolndfag  Ufo  imraranoe.]    See  Insubakcb,  868. 
8lat#  bonds,  inviolability  oL]     See  CJonstttutiohai.  Law»  978 
Oltni '«lzss--*ooiporatlon  dealing  In  stock  of  other  ocxpoiBlioasJ    SmOot^ 

POBATIOBBp  0. 

8e$  Statutb  of  Fbauds,  517. 

CONTRACTOR. 
Whsn  oonftmnt—  liable  far  aot  o£]    See  Nboliobbob,  994 

CORPORATIONS. 

LOltrairlrss — pmfohase  of  stock  of  other  corporations.]  Corporations  possess 
such  powers,  and  such  only,  as  the  law  of  their  creation  confers  upon 
them ;  and  when  created  by  public  acts  of  the  legislature,  parties  dealing 
with  them  are  chargeable  with  notice  of  their  powers,  and  the  limitations 
upon  them,  and  cannot  plead  Ignoranee  in  avoidance  of  the  defense  of  uUra 
sItm.  The  trustees  of  the  Lewiston  Institution  for  Savings  subscribed  for 
pSOflOOot  the  capital  stock  of  the  Continental  Mills,  and  having  no  money 
to  pay  for  It,  the  Franklin  Company,  another  corporation,  paid  that  amount 
to  the  Continental  Ifills,  taking  the  notes  of  the  Savings  Institution  there. 
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for,  aad  m  ontlflcale  of  the  stoek  in  tlieir  own  naat  m 
for  the  pajment  of  the  notes.  HM,  that  the  meHkm  of  the 
the  Savings  Institution  was  uUra  wre»;  that  it  is  not  within  the  anthor- 
Itj  of  savings  institutions,  at  a  time  wlien  thej  have  no  funds  f6r  invest- 
nent,  to  purchase  Rtocks  or  other  property,  not  needed  for  Immediate  Q8s» 
mk  credit,  and  thus  create  a  deht  binding  npon  the  institution ;  that  the 
Franklin  Oompanj,  having  participated  in  the  Olegal  trsnssrtioB,  eoeld 
not  claim  the  privileges  of  a  bona  fd%  holder  of  commercial  paper ; 
that  the  savings  institution,  having  received  no  benefit  from  the 
tion,  was  not  estopped  to  set  up  the  defense  of  MUra  strM.  Swndis,  upon 
the  authorities  cited,  that  In  the  United  States,  corporations  cannot  pnr- 
diase,  or  hold,  or  deal  in  the  stocks  of  other  corporations,  nnlssi 
•zpresslj  authorised  to  do  so  bj  law.  l^rmMJbk  Oompa^  ▼.  LtmitNm 
Indiiuiitm  far  8amng§  (Me.),  9,  and  note,  IQL 

&  ^i— sKoesslTe  saMceise  of  mauthoriBed  pawmtk]  ▲  corporation  having 
exceeded  its  powers  in  loaning  money  for  two  years,  instead  of  one,  and 
npon  note  and  mortgage  instead  of  bond  and  mortgage,  Md,  that  the  con- 
tract not  being  immoral,  nor  opposed  to  public  policy,  nor  subject  to  si^y 
penalty,  the  corporation  could  maintain  an  action  upon  the  secorltiea 
€hrma$Uown  Fa/rmert^  Mutual  IntunmcB  (hmpan^  t.  JDiMii  (Wia.X  ^^^ 

t»  Pow<or  to  goanatee  bonds  of  anotiier  ooiporalion.]  It  is  lawful  for  una 
railroad  corporation,  upon'  a  sufficient  consideration,^  to  gnanataa  the 
bonds  of  another  nilroad  corporation.  Xmst.  Omdral  Patifa  EoAromi 
Oo.  (Cal.)»  CM. 

« 

OOUNTT. 
IM  liable  iorno^lsot  to  rspafrbridgOb]    See  MmnoiFAL  Oow<1»iTB1,  Wlk 
Dolj  0^  to  npair  bsidgw.]    See  Municipal  OmroauTum,  6R 

COYBNANT. 
SmDbsd,  6VS. 

GBIMINAL  LAW. 

I.  Bidlotmsnt  ^  InosBT  *  « OMsft."]  An  fttdictmeat  ibr  kfw^f  vkMi 
describes  the  property  stolen  as  *'  one  pound  of  flnsflt,"  ete.,  is  fataUj 
defective.— iSto<«  v.  PaMefc  (N.  0.\  840. 

&  — fimr  rape  — ^ravish*' — omissloii  of  ^'ngahHil  hsr  wllL"]    In  an  in- 
dictment for  rape,  the  allegation,  of  "  did  forcibly  mvish,"  Is 
without  adding,  '*  against  her  will. "     TFSUiasit  ▼.  SUOe  (T^z.X 

$, theft— ''borae  *>- ▼sorianoa]  A  statute  provided  ngalail  the  theft  of 

any  **  hocM,  gelding,  mare,  colt,  ass, or  mule.'*  An  ladlctmaBt  ohaigod  the 
theft  of  a '•filly."  The  proof  showed  the  tkaft  of  a  smml  AM»ntetal 
variance.    Luneferd  v.  SUOe  (Tex.),  414. 

4.  Aasanttwlthlntenttoldll— rspeiltegtisspiW^poialfagiit#<MM«-»oo^ 
ditional  threat.]  One  who  points  a  pistol  within  shooting  dllanee  at 
another  whr  i*  unlawfully  attempting  to  stop  his  wagon  sad  tanas,  and 
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to  ihoot  him  If  he  does  not  deslBi,  is  gnilty  of  mi  MMolt,  bat  nod 
«f  «n  Mtanlt  with  intent  to  moider.    HakrMton  ▼.  8UtU  (Miie.).  aOd. 

1^  —  ndmiiititwtog  poiMa.]  An  uneuooeaaf ai  mingling  of  poieon  with 
food»  with  intent  to  cause  death,  does  not  oonstitute  an  assanlt  with  in- 
tent to  mnrder,  nor  an  aesaolt  of  an/  kind.  Oamet  ▼.  8kUe  (Tex.)»  48S» 
and  note,  498. 

4  Burglary  —  "  Inhahitant."]  A  statute  providing  tliat "  an  entry  into  a  house 
for  the  purpose  of  committing  a  theft,  unless  the  same  is  effected  bj  the 
aetual  brealLing,  is  not  burglary  when  the  same  is  done  by  a  domestic  ser- 
vant or  other  inhabitant  of  such  house."  HM^  not  to  cover  a  theft  eom^ 
mitted  by  a  boarder  from  a  fellow-boarder  in  the  same  boarding-hoose^ 
and  such  theft,  accompanied  by  entry  of  his  room,  is  burglary.  UUman  ▼. 
8kUe  (Tex.),  406. 

7* breaking  out]    One  wlio  enters  a  store  through  an  open  door,  seeretea 

himself  within  until  the  door  is  locked,  then  commits  a  larceny,  and 
escapes  by  opening  or  brealdng  out  a  window,  does  not  "  break  into  and 
enter"  a  store,  and  cannot  be  convicted  of  burglary  under  the  statute. 
Brown  v.  Ths  State  (Ala.),  608. 

iL laroenons   intent.]      Defendants   were   indicted   for  breaking   and 

entering  with  intent  to  eommit  larceny.  The  testimony  showed  thai 
they  broke  into  a  tool-house  of  a  railroad  company ,  took  from  it  a  handi^ 
ear,  put  it  on  the  track  and  rode  in  it  twelve  miles,  and  then  removed  it 
to  and  left  It  at  the  side  of  the  track.  Held,  that  this  did  not  establish 
the  larcenous  Intent  essential  to  constitute  burglary.  State  of  Noeada  v, 
Byan  (Nov.),  802. 

tl  Disorderly  boose — '<*tant.*']  A  canvas  tent  may  be  a  "disorderly  liouse.^ 
Eillman  v.  8taU  (Tez.),  482. 

10.  Xaotiery  —  prise  oandy.]  The  sale  of  "  prise  candy"  in  boxes,  each  box 
being  represented  to  contain  a  prise  of  money  or  Jewelry,  and  the  par- 
eliaser  selecting  his  Iwx  in  ignorance  of  its  contents;  held,%  lottery. 
Eoloman  v.  State  (Tex.).  489,  and  note,  441. 

11.  Cknspiraoy.]  Persons  who  attend  one  on  a  lawful  expedition,  during 
which  he  alone  commits  a  crime,  are  liable  therefor  only  on  proof  of  a 
conspiracy,  or  of  their  intention  to  aid  him  in  any  unlawful  act  he  might 
do.  Hairaton  v.  State  QdHae.),  802. 

UL  Irfffoeny  — lawful  money  of  the  United  States — National  bank  notes.] 
Under  an  indictment  for  larceny  of  "  lawful  money  of  the  United  Btates,** 
proof  must  be  made  of  taking  gold  or  silver  coin,  or  United  States  tre«^ 
ory  notes,  or  fractional  currency.  The  taking  of  National  bank  notea 
wQl  not  support  the  charge.    HamiUon  v.  Stalte  (Ind.),  658. 

tS. of  sefTend  artioles  at  onoe — oonvlotion  of  one — bar.]    The  theft 

of  several  articles  at  one  time,  and  by  one  act,  constitutes  but  one  dime, 
and  a  Judgment  of  conviction  or  acquittal  of  the  theft  of  one  of  the 
aitides  is  a  bar  to  proaecatlon  for  the  theft  of  the  others.  QuAlMno  ▼,  T%e 
State  (Tex.),  896. 

Vol.  XXVIIT  — 108 
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IC  Brldww— jpriionwr  aa  witmiM  —  qiuitlon  of  fvMlBgtti]  (fc.  4k»tfL^of 
an  indictment,  the  priaoner,  who  had  testified  for  himiiell»  «aa  jrih'iril  en 
croea-examination  how  many  timea  he  had  been  aneated.  Thia  waa 
objected  to  by  hia  coonael,  aa  incompetent  to  aflbct  hia  eredibUitj,  and  aa 
tending  to  degrade  him,  and  it  waa  claimed  by  coonael  that  he  waa  priyi- 
l^ged  from  answering.  The  objection  waa  OTermled.  Held,  error ;  that 
the  prisoner's  privilege  waa  properly  claimed  for  him  by  coonael  mad  the 
exception  availed  the  prisoner  aa  party ;  and  that  the  priaoner  waa  privi- 
leged from  answering.    People  r.  Brown  (N.  Y.),  188. 

16. tmoonoborated  oonleasion.]    C<«f eaaion  withont  proof  of  the  aaryii* 

ddieti  is  not  sufficient  to  support  a  conriction  of  felony.    Jfirtttaisf  ▼. 

State  (Ala.),  808. 

16.  Oonfronthig  witneasea  —  written  atatemant.]  On  the  trial  of  an  indict- 
meat,  a  written  statement  made  by  a  witneaa  for  the  proaecation,  aecom- 
panied  by  a  stipulation  of  the  prisoner's  former  attorney  that  it  mi|^ht  be 
read,  waa  offered  by  the  prosecution  in  evidence,  the  witness  not  being 
produced.  The  statement  waa  admitted  againat  the  objedioii  of  the  pfia- 
oner's  acting  attorney.  HM^  an  infringement  of  the  priaoner*B  eonatito- 
tional  right  to  be  confronted  with  the  witneeaea  against  him.  BeU  v.  3Mf 
(Tex.),  429. 

17.  Trial — two  addraaaea  in  aomming  19  for  prlaonar.]  A  statute  prohib- 
ited the  court  in  criminal  cases  from  restricting  tlie  argument  to  a  less 
number  of  addresses  tliat  two  on  a  side.  HM,  not  to  apply  where  the 
accused  had  but  one  counsel,  unless  he  himself  chose  to  address  the  jury. 
Maralee  v.  State  (Tez.X  419. 

18.  Sealed  vardiot  in  case  of  fidonj.]  In  a  case  of  felony,  the  Jniy,  by  their 
foreman,  sealed  their  verdict  of  guilty,  using  a  printed  blank  form  for 
the  purpose,  and  intrusted  it  to  their  foreman,  and  separated  over  night. 
The  sealing  of  the  verdict  and  the  separation  were  by  permission  of  the 
court,  without  the  Icnowledge  of  the  defendant  or  his  counseL  The  next 
morning  the  Jury  assembled  in  court,  and  the  priaoner  being  present,  the 
derfc  aslced  if  the  jury  had  agreed,  and  the  foreman  anawered  that  they 
had,  and  without  saying  more,  handed  the  sealed  verdict  to  the  derk, 
who  opened  and  read  it  to  the  j  ury ,  and  thereupon  told  them  to  hearken  to 
their  verdict  aa  the  court  had  recorded  it.  EM,  irregular  ;  the  verdict 
must  be  pronounced  by  the  foreman  in  open  court,  the  eflbct  of  the  sealed 
verdict  being  simply  to  preclude  the  idea  of  influence  during  separation. 
Cammanwealth  v.  Tolfin  (Mass.),  320. 

191  ZMscharge  of  Jury  on  aoooont  of  sfolmsas  of  Juror — twios  In  Jsopardj.] 

The  discharge  of  a  Jury  in  a  criminal  case,  after  the  commeneement  of 
the  trial,  on  account  of  the  sickness  of  one  of  the  jurora,  does  not  avail 
tlie  prisoner  as  a  defense  on  a  subsequent  trial  on  the  aame  indictment, 
although,  under  a  statute,  the  preaiding  Judge  was  authorised  to  anmmon 
another  juror  in  the  place  of  the  one  so  discharged  and  commence  the 
trial  anew,  and  being  requested  by  the  prisonet^s  oonassl,  ftnmd  so  ts 
do.    Moon  V.  StaU(A\K.\  898. 
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tOi  BiMiftvflBf  vtfdlol  In  abMOM  of  priaoMv**  iiunmii  ]  The  verdlel  of  a* 
jury  in  a  eriminml  ctae  maj  be  reoeived  in  the  abeenee  of  the  prisoner's 
ooonsel,  tlie  prisoner  himself  being  present.    Beammoni  v.  8UUe  (Tex.)^ 

8L  Jndgmenl  on  BaadKf —^wmMdL^  A  Judgment  entered  on  Sondaj  is  ab- 
solntely  void,  but  U  siaiiM  a  verdict  maj  be  receiTed  and  entered  on  that 
daj.    Shearman  ▼.  8taU  (Tex.),  408. 

tt.  Onoe  In  Jeopardy  —  Idem  sonans.]  Defendant  wes  indicted  for  theft  of  a 
gelding,  the  propertj  of  H.  Fnmks :  on  the  trial  it  appeared  that  the 
owner's  name  wss  Frank ;  a  nolle  proiequi  was  entered,  against  defendant's 
protest ;  a  new  indictment  wss  found  ehaiging  the  theft  from  H.  Frank ; 
defendant  pleaded  onee  in  jeopardj.  Held,  not  a  valid  plea,  the  name  not 
being  the  same  nor  idem  eonam.  Parehman  ▼.  8taU  (Tex.)»  486,  aad- 
note,  489. 

•8.  Bepeal  of  statute  psmding  iqn^eal  from  oonvktlan.]  The  aocnsed  was 
convicted  of  a  statatoiy  offense.  He  appealed,  and  pending  the  appeal, 
the  statute  wss  repealed,  without  qualification  or  exception.  Held,  that 
the  prosecution  must  be  dismissed.    Bheppard  v.  Slate  (Tex.),  4S8Z. 

SC  Dnrnkeonew  as  a  defaiae.]  On  a  trial  for  theft  the  accused  oflbred  la 
prove  that  at  the  time  of  the  commission  of  the  offonse  he  was  so  drunk 
as  to  be  incapable  of  forming  an  intent  tosteaL  Tlie  oflbrwas  ove^ 
ruled.    Held,  error.    Loea  v.  State  (Tex.),  416. 

AiTolnntary  separation  of  Jury.]    See  Tbial,  407. 

DAMAGES. 

L  Mental  suffering  of  Intestate^]  Owing  to  the  negligent  Inseeuritj  of  a 
platform  on  which  the  plaintiflf* e  intestate  was  employed  by  the  defendant, 
the  intestate  fell  twenty  feet  to  the  ground,  became  instantly  unconsciousi 
and  died  in  thirty-six  hours.  In  an  action  for  damages,  held,  that  dam^ 
ges  should  not  be  awarded  for  his  mental  sufiering  during  the  f/AL  Km^ 
ned^  V.  Standard  Sugar  Refinery  (Masa),  314. 

&  Measure  of — breach  of  oontraot  of  sale — Interest.]  In  an  action  fof 
breach  of  warranty,  it  appeared  that  the  plaintiff  purchased  roein  from 
the  defendant  at  Wilson,  N.  C,  to  be  sold  by  him  in  some  other  market 
tlian  Wilson,  of  which  defendant  had  notice,  and  the  roein  failed  to  come 
within  the  description  warranted.  Held,  that  the  measure  of  damages  is 
the  difference  between  what  the  rosin  would  have  sold  for  in  a  reaeanable 
Hme  after  its  purchase  in  the  market  which  the  plaintiff  had  by  the  dr* 
eumstances  of  the  contract  a  right  to  select,  and  did  select,  if  it  had  heen 
what  it  was  warranted  to  be,  and  the  sum  it  did  actually  sell  for  or  could 
have  been  sold  for  in  that  market,  being  what  it  was.  In  such  case,  the 
plaintiff  is  not  entitled  to  interest  upon  the  amount  recovered  for  breach 
of  warranty.    Leteis  v.  Raundtree  (N.  C),  809,  and  note,  814. 

8.  —  for  ovediowing  lend.]  Where  land  is  wrongfully  overflowed  so  as 
to  deprive  the  owner  of  its  use.  the  true  measure  of  damages  is  its  faH 
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rantml  yalae,  mad  not  the  eontliigeiit  profits  «f  erope  whteh  mitfflkt  hsf* 
been  raised  on  it  had  it  not  been  orerfiowed.    OiHnf  ^  OkkBogo  ▼. 
Mh  (Ul.),  036. 

C  BrempleTy  —  wsoogfiil  espaLdon  of  p— enfer  from  oer.]    In  an 

by  a  pwMenger  against  a  railroad  company  for  expulsion  from  its  car.  the 
ooort  chaiged  that  if  the  jury  found  that  he  was  treated  with  anneceeaaiy 
and  reckless  violence  and  indignity,  and  that  the  defendant's  serranta 
acted  in  a  wanton,  high-handed  and  oatrageons  manner,  the  jury  might 
award  exemplary  or  pnnltiTC  damages,  even  though  the  plaintiff  might 
in  the  first  instance  have  rendered  himself  liable  to  expolsion  on  aoconnt 
of  his  disorderly  conduct.  EM^  no  error.  PAtfods^ta,  Ftlmjii^CsM  4 
BcUtimore  B.  B.  Go,  ▼.  Larkin  (Md.),  443. 

•b  When  too  remofcSb]  In  an  action  by  a  married  woman  to  recover  damages 
for  fright  which  caused  a  miscarriage,  it  appearing  that  the  fright  was 
occasioned  by  a  quarrel  between  the  defendant  and  the  plaintiflf*s  husband 
and  another,  within  her  hearing,  but  out  of  her  sight,  but  it  not  appearing 
that  the  defendant  knew  that  she  heard  it,  or  knew  of  her  condition ;  hM, 
that  no  recovery  could  be  had.    PhOUpi  v.  Dickermm  (m.\  007. 

llsasme  of,  fixed  liy  stntoU,  waived  by  paxtiss  on  imumttosb)  8m  Imna^ 
▲HCB»668. 

£^0  CovnuoT,  8QS. 

DEBTOR  AND  CREDITOa 

I*  ShnmdulsBl  oonvsyanoe.]  A  mortgage  was  executed  by  an  Insolvent  !• 
indemnify  the  sureties  on  his  bond  as  executor.  When  the  mortgage  was 
executed,  the  liability  of  the  sureties  on  tbe  bond  was  merely  *^rifnnl^ 
and  subsequently  the  mortgagor  was  found  not  to  be  indebted  to  the 
estate,  and  was  discharged.  HM,  that  the  mortgage  was  fraadnleni  and 
void  in  law  as  against  existing  creditors  of  the  mortgagor.  Ormtfbfd  v. 
Kirktey  (Ala.),  704,  and  note,  721. 

i»  Bona  fide  purohaser.]  A  sale  or  conveyance  fbr  a  new  and  Valuable  cob- 
sideration,  by  an  insolvent  or  failing  debtor,  will  be  set  sslde  at  the  in- 
stance of  his  creditors,  if  the  purchaser  or  grantee  knew  that  the  purpose 
of  the  debtor  was  to  place  his  property  beyond  the  reach  of  his  credit- 
ors, or  had  such  information  as  diarges  him  with  notice  of  that  purpose; 
and  if  he  acquired  such  knowledge  or  information,  before  making  full 
payment  of  the  purchase-money,  any  subsequent  payments  are  in  his  own 
wrong.  Bat  a  sale  in  payment  of  an  antecedent  debt,  at  a  fair  and  rea- 
sonable price,  without  any  secret  trust,  or  benefit  reserved  to  the  debtor, 
will  be  upheld,  although  the  debtor  was  insolvent,  and  was  so  known  ts 
be  by  the  purchasing  creditor,  and  although  the  effbet  of  the  coaf<syanei^ 
as  known  by  both  contracting  parties,  would  be  to  lettfia  tho  dablar  wll^ 
out  property  to  pay  his  other  debts.  Jb, 

DEDICATION. 
Of  boHal  grankL]    Am  Bstofpbl,  464. 
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DEED. 

I.  Bitglstry  of  dMd-*-«Ror  iii^lis  p&ndmuu]    A  raoordln  the  nffiatrjol 

deeda  of  a  levy,  desif^ned  to  take  a  .>art  of  lot  82,  bat  deacribing  a  part  of 
lot  29  upon  the  same  plan  and  survey,  the  description  by  metee  and  bounds 
perfectly  fitting  the  one  parcel  as  well  as  the  other^  excepting  in  the  stat»* 
ment  of  the  number  of  the  lot,  is  not  alone  sufficient  notice  to  a  subsequent 
purchaser  from  the  execution  debtor,  that  a  part  of  82  instead  of  a  part  of 
89  was  in  fact  talien  by  the  leyy .  Nor  does  the  pendency  of  a  real  action  in 
Iha  name  of  the  creditor  against  the  debtor  to  recover  the  premises  levied 
upon,  the  declaration  containing  the  same  erroneous  description  and  none 
other,  operate  as  a  notice  to  a  subsequent  purchaser,  that  92  instead  of  29 
was  levied  upon.  Li$penden9  affects  a  purchaser  with  constructive  notice 
of  all  the  facts  that  are  apparent  on  the  face  of  the  pleadings  at  the  time 
he  takes  his  deed,  and  of  such  other  facts,  as  those  facts  necessarily  put 
him  upon  inquiry  for,  and  as  such  inquiry,  pursued  with  ordinary  dili* 
genee  and  prudence,  would  bring  to  his  knowledge.  Janes  y.  McNdrrin 
(Me.),  66,  and  note,  74 

^  Wamnty  —  ovlotlon — paramoant  State  title.]    A  grant  of  land  by  the 

State,  while  holding  the  paramount  title,  is  such  hostile  assertion  of  such 

title  as  justifies  persons  in  possession  under  defectiye  titles  in  treating 

It  as  an  evictiou,  abandoning  possession,  and  suing  their  coyenantors. 

Oreen  v.  Irving  (Mis8.)»  860. 

Sto  Wild  land — oconpatlon  of  part]  Actual  occupancy  of  a  part  of  an  entire 
tract  of  wild  land  described  in  a  deed  is  constructive  occupation  of  the 
whole,  but  ouster  from  such  actual  occupancy  is  not  eviction  from  the 
eonstructiye  possession  of  the  rest.  lb. 

4i  Mistako  —  representation  of  quantity.]  Defendant  executed  to  plaintiff  a 
purchase-money  mortgage  on  land,  represented  by  the  plaintiff,  belieyed 
by  the  defendant,  and  stated  in  the  warranty  deed,  to  be  187  acres.  On 
subsequent  survey  it  proved  to  contain  only  167  acres.  The  deficiency 
was  of  greater  value  than  the  amount  secured  by  the  mortgage.  On  a  bill 
to  foreclose  the  mortgage,  hM,  that  the  quantity  was  a  material  consider- 
ation for  the  purchase,  and  the  defendant  was  entitled  to  an  abatement 
of  the  purchase-money  to  the  amount  of  the  value  of  such  deficiency* 
MendenhaU  ▼.  SUekeU  (Md.).  481. 

%b  Reservation  of  growing  trees  —  statute  of  frauds — lioense  to  out.]  Cook 
conveyed  lands  to  Hefiln,  reserving  the  growing  trees.  He  had  previously 
orally  sold  the  trees  to  Bingham,  and  received  the  purchase-money  there- 
for. Bingham  entered  upon  the  lands  and  erected  buildings  for  the  pur- 
pose of  converting  the  trees  into  lumber,  and  was  engaged  in  that  busi« 
ness  when  Hefiin  purchased.  In  ejectment  by  Heflin  against  Bingliam, 
hdd,  that  Bingham  had  the  right,  within  a  reasonable  time  after  the  sale  of 
the  trees  to  him,  to  enter  upon  the  land  and  cut  and  remove  them,  but  not 
to  erect  or  occupy  any  buildings  on  the  land.  HefUn  T.  Bingham  (Ala.), 
776. 

•.  Ckuvenant — liability  of  husband  on,  in  deed  by  himself  and  his  wlis  d 
wiie^s  properly  where  wile  not  bound.]    Where  hosbaad  and  wife  eon- 
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ynj  real  6«tete»  owned  by  the  wife,  with  geiiend  eofOMBl  ol 
although  the  wile  is  not  hound,  jet  the  hubend  is  bound,  hf 
nnnt.    Qriner  t.  B^Mer  (Jad.),  VJH. 

%  By  M— ^  wintt  hindlng  onprincipei]    A0AaMKfY,M 

&i  BounnABT,  7& 

DEVIBBL 
B0$  Will,  1,  Ml 

DISGHABGB. 
8$§  Bakkbuttot^  era* 

DI80BDEBLY  HOUSHL 
VhI  ia.]    Sm  Orixihal  Law,  482. 

DIVOBGB. 

JWadlotion^JadgmMit  of  another  State-- wtfi%  donkitok]  The  plaint 
the  defendant  intermarried  at  New  Orleans,  La.,  on  the  Sd  of  Jannaij, 
1886.  being  residents  of  that  State,  and  oontinued  to  reside  and  oohabit 
there  ontil  April,  1869,  when  the  plaintiff,  the  wife,  left  her  hoaaoand 
the  State,  and  never  returned.  It  did  not  appear  that  she  had  caoae  for 
divorce,  or  intended  to  institute  prooeedings  therefor,  or  ohange  her  dom* 
idle.  The  defendant  oontinued  always  to  reside  in  that  dtj  and  State, 
keeping  house  there.  By  the  laws  of  Louisiana,  the  domicUe  of  ,bolh 
parties  continued  In  that  State.  In  April,  1870,  the  defendant  heieia 
commenced  action  for  divoroe  against  the  plaintiff  herein,  in  a  court  of 
that  State  having  general  jurisdiction,  and  in  June,  1870,  procured  a 
Judgment  of  divorce,  annulling  the  marriage,  which  judgment  remained 
in  full  force  and  was  valid  hy  the  laws  of  that  State.  In  that  action  the 
defendant  was  not  served  with  process,  nor  did  she  appear,  but  slie  and 
her  counsel  had  timely  notice  of  the  commencement  of  the  aetioii,  of  the 
nature  of  it,  of  the  aUegations,  and  of  the  judgment  sought.  There  was 
no  allegation  In  the  petition  that  the  wife  was  In  another  State,  and  before 
the  action  the  plaintiff  therein  wrote  her  a  letter  indicating  that  be  d^ 
sired  only  a  divorce  from  bed  and  board.  The  omission  of  that  allegation 
was  not  unusual  in  that  Stete.  A  curator  ad  hoc  was  duly  appointed  In 
that  action  for  the  wife,  which  was  by  the  laws  of  that  State  a  valid  snV 
stitute  for  personal  service  of  process  on  an  abeent  domiciled  defendant 
On  May  1, 1871,  the  husband  Intennarried  with  his  present  wife,  at  New 
Orleans,  which  marriage  was  duly  celebrated  and  was  valid  under  the 
laws  of  that  State,  and  he  continued  te  cohabit  there  with  that  wife.  For 
such  cohabitetlon  the  plaintiff  brought  this  action  for  divorce  oa  the 
ground  of  adultery.  EM,  (1)  that  a  judgment  of  a  court  of  another 
Stete  is  always  open  to  Inquiry  in  this  Stete  on  the  point  of  Jarisdletlan, 
and  may  also  be  collaterally  questioned  for  frand ;  (8)  sodi  a  Jndgmsm 
wOl  not  be  regarded  as  fraudulent  unless  founded  on  fraudulent  aHi^ 
tlons,  intended  and  calculated  te  mislead  and  resulting  in  material  decep* 
tlon;  (8)  every  State  may  determine  for  itsell  the  groonds  of  dlvoioi 
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between  penonfl  domieUed  in  its  territory,  and  prescribe  appropriate  legal 
prooeedingB ;  (4)  jarisdlction  of  the  subject-matter  depends  apon  the  gen- 
eral question  inyolved,  and  does  not  depend  upon  the  particular  facts  of 
a  given  case ;  (6)  a  judgment  of  a  court  having  jurisdiction  of  the  general 
subject  and  the  parties  although  against  or  without  evidenoe,  is  not  void 
lor  want  of  jurisdiction  and  cannot  be  questioned  collaterally  in  another 
State ;  (6)  the  courts  of  this  State  will  not  consider  the  constitutionality 
of  a  statute  of  another  State,  nor  the  constitutional  validity  of  a  divorce 
granted  under  it ;  (7)  the  courts  of  every  State  are  exclusive  judges  of 
Iheir  own  jurisdiction,  dependent  on  municipal  laws,  and  of  the  construe- 
iion  of  such  laws,  and  their  decision  thereon  is  conclusive  in  other 
States;  (8)  a  judgment  of  divorce,  rendered  by  the  court  of  another 
State  against  an  absent  defendant,  upon  substituted  service  of  process, 
effected  in  accordance  with  the  laws  of  that  State,  is  valid  in  permmam 
and  conclusive  upon  such  defendant  in  the  courts  of  this  State ;  (9)  the 
wife's  domicile  is  prima  fade  that  of  her  husband ;  (10)  the  omission 
from  the  petition  of  the  allegation  of  the  wife's  absence  did  not  impair 
the  judgment,  the  prescribed  mode  of  substituted  service  having  been 
pursued ;  (11)  neither  that  omission  nor  the  husband's  letter  amounted  to 
fraud,  the  wife  not  having  been  misled ;  (13)  the  Louisiana  divorce  ia 
conclusive  in  this  State,  and  this  action  cannot  be  maintained.  Sunt  ▼. 
Huni(S.Y.),12». 

DOMICILE. 
Of  wifa.]    dee  Diyobob,  129. 

DOWER. 

Of  widow  in  mining  lands.]  A  widow  is  entitled  to  dower  in  mines  opened 
and  worked  at  the  time  of  her  husband's  death.  Hendrtm  v.  JfeBetk 
(Ind.),  680. 

EJECTMENT. 
Wilis  against  husband.]    See  Mabbiagb,  824. 

See  RiFABiAK  OwNSB,  684. 

EMINENT  DOMAIN. 

L  Intereat  on  Umd  damageSi]  An  award  of  damages  for  the  exclusive  use  of 
land  taken  by  a  railway  corporation  draws  interest  from  the  date  of  filing 
of  the  location.     Oid  Colony  v.  MUler  (Mass.),  194. 

&  OflBMt  of  permissfva  benefits.]  A  railway  was  located  through  a  farm^ 
leaving  land  of  the  owner  on  each  side.  The  company  acquired  the  exdu. 
sive  use  of  the  land  taken.  Provision  was  made  by  the  company  foi 
the  owner's  crossing  the  location,  and  for  the  drainage  and  fiowage  of  his 
ennberry  meadow  thus  cut  off,  he  accepting  and  using  the  same  with  the 
mutual  understanding  that  he  had  a  right  so  to  do.  HM,  that  these  facts 
could  not  be  considered  in  reduction  of  the  damages,  the  use  of  the  priv« 
Heges  being  merely  permissive  and  subject  to  the  pazamoimt  right  of  th# 
•orpoimlioii.  lb. 
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KimnSNT  ftOiUIN  ~  OmUmmti. 
rwihncf — ooob^miimIIoo.]    A  municipal   Umims 


authorltj,  for  the  leanonabla  use  of  a  hlghwaj  by  a  akrael  laUwmj 
ration,  does  not  create  eadi  an  additional  eaeement  In  the  hlghwmj  an  will 
entitle  abatten  to  compenaatlon ;  and  la  conatitutlonaL  Aiftmrnt§  Qem- 
&ral  y.  MetropoiUan  BaUroad  Company  (Maea.),  864,  and  note,  909. 

\  Steam  railroad  in  city  atteeL]  Where  ownen  of  land  in  a  dtj  hav^ 
dedicated  streets  for  public  use,  retaining  the  fee  of  the  soil,  the  mnntei- 
pal  aathoritles,  In  the  abeence  of  express  legislative  aothotlty,  cannot 
aathorlie  the  use  of  sach  streets  hj  a  steam  railwaj  company.  P^rrff  ▼. 
K0m  OrieanM,  Mobile  d  Ohattamooga  Bailroad  Chmpan^  (AU.).  740. 

B8T0PPBL. 

y.  Maizled  woman  —  dduMw  aoknowledgmmit  to  dead.]  A  manied 
woman  exchanged  lands  and  received  a  perfect  deed,  bat  gave  one  the 
certificate  of  acknowledgment  to  which  was  fatally  defective ;  dfacovering 
the  defect  nine  years  thereafter,  she  undertook  to  assert  her  title.  Msan- 
time  she  had  sold  the  lands  received,  and  with  the  proceeds  pnrrhaasd 
others ;  and  her  grantee  had  sold  part  of  the  lands  deeded  by  her,  with 
warranty,  and  made  valuable  improvements  on  the  restw  JOdd,  that  she 
was  estopped.    SMoers  v.  dimrnam  (Miss.),  872,  and  note,  874. 

M»  Dedioation  of  land  as  pahUo  bmial  gioandj  The  contlnooaa  and 
notorious  use  of  land  for  twenty  years  as  a  public  burial  place,  with  the 
acquiescence  of  the  owner,  affords  presumptive  evidence  of  Its  dedicatkm 
for  that  purpose,  and  the  owner  is  estopped  from  denying  It,  and  will  be 
enjoined  from  Interfering  with  such  use.    Boyee  v.  Eatbamgk  Qid.\  464 

nee  Mabbiup  Woman,  S71  i  Subbtt^  IW. 

EVICTION. 
See  Dbbd,  860. 

EVIDENCB. 

ii  AdmiaaloBof  eoiinMl---wlien  lifaiding---Jadlolal  dboraCloB.]  An  admla> 
ilon  made  at  the  first  trial,  if  reduced  to  writing,  or  Incorporated  Into  a 
record  of  the  case,  will  be  binding  at  another  trial  of  the  caoe,  nnleas  the 
presiding  Justice,  In  the  exerdse  of  his  discretion,  thinks  proper  to  rellevs 
the  party  from  it    HoUey  v.  Young  (Me.),  40. 

^  Parol,  to  explain  oantraots  —  **  oaska.'']  In  an  action  for  breach  of  a  wilu 
ten  agreement,  for  the  purchase  of  a  specified  number  of  **  casks  **  of 
black  lead,  at  a  specified  price  per  pound,  oral  evidence  of  the  weight  of 
the  casks  is  admisrible.    EeUery.  TTeM  (Mass.),  200,  and  note,  910. 

%  _  to  explain  letter  of  credit.]  Defendant,  president  of  a  bank,  ad- 
dressed to  W.  a  letter,  stating  that  she  was  anthorlaed  to  draw  on  K. 
for  $800,  placed  with  N.  by  B.  for  her  account,  and  that  any  amount  aha 
might  wish  to  draw  on  N.,  *'  we  will  pay  you  the  money  for  It  here,  with 
«sual  ezobange;'*  and  signed  It  '*Thos.  E.  Helm,  Preet."  Plahittf 
•dvanced  to  W.  $150  on  her  draft  on  N.,  on  the  faith  of  that  letter.  EeH 
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KVIDBNCE—  CkmUnmid. 

fhal  parol  eridMioe  was  inadmlaaible  to  «how  ibttk  the  lefeler  was  written 
as  an  aooommodation  to  W.  in  reeponae  to  an  inquiry  by  the  bank  at  her 
nqaaBt,  and  not  intended  as  a  letter  of  credit,  or  antboritj  to  draw ;  and 
that  the  bank  coald  not  ehow  bj  N.'s  letter,  written  evbeeqaently  to  tbe 
letterofcredit^thatW.  did notbaToiaOO in N.'s  hands.  PoUockw.  Helm 
(Miss.),  843,  and  note,  847. 

^ to  Tary  negotiable  paper.]  Where  an  aooommodation  indorser  of  a  bill 

of  exchange  has  been  compelled  to  pay  the  same,  and  brings  his  action 
against  th^  drawer  and  acceptor,  they  cannot  defeat  his  reooTory  by  proof 
that  the  consideration  of  the  bill  was  the  nnf  nlfllled  parol  agreement 
that  the  payee  would  sarrender  a  note  held  by  him  against  a  third  per- 
son.   Foiter  V.  OUfford  (Wis.),  608. 

ib  Oharaotar.]  In  an  action  of  libel  oTidenoe  of  the  plaintifTs  good  charactet' 
is  not  competent  to  rebut  evidence  in  Justification.  McBee  y.  FuUcn  (Md.)« 
466. 

C  NegUgenoe,  oontribatory  —  burden  of  prooC]  A  plaintiff,  giving  evidence 
of  the  defendant's  negligence  and  the  resulting  injury  to  himself,  is  not 
bound  to  negative  his  own  negligence ;  but  if  his  own  proof  shows  con- 
clusive contributory  negligence,  he  is  liable  to  nonsuit,  and  if  his  own 
proof  leaves  it  doubtful,  it  is  a  question  for  the  jury.  Prideaum  w.  OUg 
of  Mineral  Point  (Wis.),  668,  and  note,  668. 

9*  Shipping  reoeipt-.-^^'ownnr'k  risk."]  Phdntlfl  shipped  horses  on  defend- 
ant's railroad,  and  received  therefor  a  receipt  containing  the  letters  "  O. 
B.,"  meaning  '*  owner's  risk."  It  was  the  defendant's  custom  to  carry  ani- 
mals at  owner's  risk  for  a  reduced  charge.  In  an  aoti<m  for  an  injury  to 
the  horses  while  in  defendant's  care,  the  plaintiff  put  in  evidence  the 
receipt,  and  testified  that  he  did  not  see  those  letters  when  he  took  it,  but 
did  not  testify  that  he  did  not  understand  their  meaning.  £Md,  that  the 
receipt  conclusively  showed  that  tbe  horses  were  received  upon  a  restricted 
liability,  the  shipper  being  bound  to  know  the  contents  of  the  receipt. 
Morriion  v.  PhUlipi  A  CMby  Construction  Company  (Wis.),  699. 

9L  XibaL]  In  an  action  of  libel  for  accusing  the  plaintiff  of  a  criminal 
offense,  the  plaintiff^  to  rebut  evidence  in  justification,  ofiered  record  evi- 
dence of  his  acquittal  of  the  offense ;  hM,  incompetent.  MeBee  v.  FHtl' 
ton  (Md,),4M. 

9l  Warehouse  reoeipt —  paesuuytion  —  title  to  goodsoovered  by.]  Posses- 
sion of  a  warehouse  receipt,  regularly  indorsed,  is  presumptive  evidence 
of  ownership  of  the  goods  described  therein,  DaoiB  v.  BubmU  (Cal.),  647. 

IOl  Inherent  cause  of  damage  to  merohandtse  In  action  against  oarrier.]  In 
an  action  against  a  common  carrier  for  damages  for  refusing  to  receive 
and  transport  grain,  it  is  competent  for  the  plaintiff  to  show  that  such 
refusal  caused  the  grain  to  become  heated  and  spoiled,  notwithstanding 
the  fact  that  such  injury  resulted  from  the  inherent  nature  of  the  grain. 
PUUhvrgh^  dneinnaH  d  8t.  Louii  Bif,  Co,  v.  Morton  (Ind.),  688. 
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IL  Pthdlf  of  wtt—M  from  aagwrigg  m  to  ooXtnnA  og— b]    A 
eaimot  lef use,  on  the  giound  of  flelf-eriminatloBt  to  anawor  a  qi 
lelatiog  to  an  olfenBe  already  bamd  hj  the  itatate  of  limitatlrMa,    €UU 
haun  ▼.  I%omp$an  (Ala.),  754. 

Pui^  ovidenoo  to  mary  Un  of  ladtag.]    A0  CAimnni,  lUL 

PkMlofe  of  pdeoner  as  wltoMfr]    See  Gbimihal  Law,  181b 

FttoL]    See  Statutb  of  Ldhtatiohb,  511 ;  Pabthsbship. 

UBoonoboratod  ociniiirion  of  odao.]    See  Gbimihal  Law,  €061 

BZBCUnON. 

l^efwj  oa  BMnej  in  Imidt  of  iharfft]  Monej  ooUeeted  bj  aa 
legal  prooen,  while  it  zemains  in  hie  hands,  Is  to  be  regaided  as  in 
dia  Ugie  and  not  the  sabject  of  leTjr  or  attachment  in  any  form.  Tkme, 
an  officer  who  has  collected  monej  on  an  exeoatlon,  cannot  applj  it  In 
satistection  of  another  execution,  although  the  latter  Is  against  the  paitj 
for  whom  the  monej  was  collected,  and  both  executions  are  in  the  oA- 
eer's  hands  for  collection  at  the  same  time.  Bard§  t.  UttM  (Me.),  H 
and  note,  85. 

See  BxBiCFnoir.798. 

SXBOUTOB  AND  ADMINI8TRAT0B. 

1»  XdablUftsr  of  ssoontor  far  acts  of  oo-oceontor.]  Each  of  sereial  ezi 
zepresents  the  estate  and  has  the  right  to  receive  funds  without  the 
renoe  of  his  co-executors.  Where  there  is  no  eTidence  to  show  that  parties  to 
notes  due  the  estate  were  of  doubtful  solTencj,  the  executor  who  had 
them  in  his  hand  and  made  do  eflFort  to  collect  them  Is  liable  for  the 
amounts  due  thereon.    Gatee  y.  WheUUme  (S.  0.),  881 

&  — — .]  An  executor  is  not  liable  for  monej  of  the  estate  drawn  bj  his  e^ 
executor  out  of  the  bands  of  the  factors  of  the  estate,  unless  he  cos- 
curred  therein  directlj  and  actiyelj.  lb. 

i»  BCsRlage  of  ezeontilz.]  Whatever  control  an  executrix  acquires  over  the 
estate  bj  virtue  of  her  office  vests  in  her  husband,  on  their  Intormarriage, 
to  the  same  extent  as  held  bj  her.  lb, 

4i  Administrators — duty  to  take  Isttsrs  abroad— BegUgSBOOb]  It  Is  not  the 
duty  of  an  administrator  to  talce  out  letters  of  administration  in  another 
State  in  all  cases  where  a  debt  there  maj  lie  due  tlie  intestate;  bat  his 
duties,  as  those  of  all  other  trustees,  must  lie  determined  bj  the  exIgsB- 
desof  each  case ;  and  where  no  attempt  of  anj  kind  was  made  to  collect 
a  bond  from  a  solvent  non-resident  living  in  an  acyolning  oooBtf  1b  Vir- 
ginia, about  a  day's  Journey,  by  private  conveyance,  from  the  lesldenes 
of  the  administrator,  and  where  no  excuse  except  the  BOB-iesldsBce  of  the 
debtor  is  given  for  such  delinquency  by  the  administrator,  he  Is  gBlltjcf 
such  negligence  as  will  render  him  liable  for  the  BnooUectod  pwtJflB  of 
the  deU.     WUUame  v.  Wmame  (N.  C),  888. 
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EXEMPTION. 

•JMWiUctt  of  partDmbip  ■wfi*]  Daring  the  eonthmuioe  of  a  puineii. 
■hip,  th«  indiTidiuU  memben  cannot  dmim  sevenl  exemption  of  ondl* 
Tided  partnenhip  property  taken  under  legal  piooem  for  partnenhip 
debts.    Oiownnir.  I^ni If oHonal Bank  (if  Mcn^omer^  {Alk.),  72^ 

npoBiezeoiittoii.]    8$$  OoHirriTUTiOHAL  Law,  887. 

FIXTUHBS. 

Whail]  A  leeee  was  exeeated  of  lands  on  the  ehere  of  the  oeean,  extend- 
ing  to  low-water  mark.  The  lessee  eonstmeted  a  wharf,  extending 
from  the  shoro  below  low.water  mark,  and  testing  npon  piles.  IMtft 
that  the  portion  of  the  wharf  below  low-water  mark  was  not  affixed,  in* 
eident  or  appurtenant  to  the  demised  promises,  although  attached  to  the 
wharf  on  the  demised  premises  hj  nails,  bolts  and  screws,  and  was  not  an 
**  improTement."    Odbwm  ▼.  Ames  (GaL),  684. 

FRAUD. 

1»  AnrssI  frandulsBtly  psoonred — fadnolng  dehndanl  to  oooia  wiihiB  Hm 
State.]  An  action  is  maintainable  hj  one  against  others*  who  bj  fraudu- 
lent concert,  with  intent  to  cause  his  arrest  and  thus  compel  him  to  settle 
a  disputed  claim,  induce  him  to  leaTC  his  home  in  another  State  and  come 
within  liaasachosetts ;  and  it  is  no  defense  to  such  action  that  after  sueh 
arrest  he  submitted  to  the  jurisdiction  without  pleading  the  illegality  of 
the  arrest.    Oook  ▼.  Brawn  (ACass.),  359,  and  note,  268. 

%  nanduleat  oonveyanoe — ▼aUd  In  part]  A  deed  in  trust  made  to  secure 
several  debts,  of  which  one  is  feigned  and  fraudulent  and  the  othen  yaUd, 
will  be  sustained  for  the  benefit  of  the  true  creditors,  but  Is  inoperative  as 
to  the  fraudulent  claim ;  provided,  that  neither  the  trustee  nor  the  true 
erediton  have  connived  at  the  insertion  in  the  deed  of  such  fraudulent 
debt.    liorrii  v.  Fsanan  (N.  C),  815. 

Oasalecf  land,  MJawpresentatton  of  title.]  SmVbrdob  abd  Pubohasbb. 
5,  615. 

Bt$  OoBTRAor,  781 ;  Nbgliobnob,  618 ;  Saib.  WL 

FRAUDULENT  CONVBTANCR. 
Se$  Dbdiob  abd  OEBDiTaB»  704. 

GIFT. 

Cf  SBvingi  deposil — trust]  N.  delivered  her  bank-book  of  savings  depositi^ 
with  an  assignment  of  the  deposits  to  E.,  upon  an  oral  agreement  that  BL 
should  paf  her  during  life  such  sums  as  she  wanted,  and  on  her  deadi 
should  paj  the  balance  to  N.'s  son.  In  execution  of  this  agreement  K 
paid  N.  monej  during  her  life,  and  the  balance  remaining  at  her  death  he 
paid  to  her  son,  her  executoc  A2d,  that  the  transactloii  was  a  valid  gift, 
and  the  son  was  not  liable  to  aocount  for  the  maai&j  as  executor.  Dmds 
▼.  Iftif  (Mass.),  978. 
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GUABANTT. 
L  Wb0llMrolp«]m8BEierl6roQll8Otioii — laohM.]  la  an— rifgniniitof  a 
Mid  mortgage  defendant  ooTenmnted,  that  if  in  ceae  of  f oxedoaaie  and 
aale  of  the  mortgaged  premiaea  a  defidenej  ahoold  oociir»  he  woald  paj  it 
on  demand.  The  holder  delayed  f oredoaare  for  fonrleeA  montha  after 
mataritj,  daring  ten  montha  of  which  time  the  property  waa  a 
aofficlent  seoority,  bat  afterward  the  baildinga  were  deetroyed  by  Are, 
redadng  the  Talae  below  the  amoantof  the  mortgage  debt.  AU»(1) 
that  the  gaaranty  waa  not  one  of  payment*  bat  the  liability  of  the  goaraa. 
tor  depended  on  the  precedent  and  diligent  f  oredoaare  and  aale ;  (8)  the 
delay  waa  unreaaonable  and  discharged  the  gaarantor.  McMwrroig  ▼. 
Naye$  (N.  Y.),  180. 

%  Ziatter  of  oredit  —  adTanoe  on  fidth  o&]  Defendant,  president  of  a  bank, 
addressed  to  W.  a  letter,  stating  that  she  was  aathoriied  to  draw  on  N. 
for  $900,  placed  with  N.  by  R.  f or  her  accoant,  and  that  any  amooat 
she  might  wiah  to  draw  on  N. "  we  will  pay  yoa  the  money  for  it  heie, 
with  oaaal  exchange ;"  and  aigned  it, "  Thoa  E.  Helm,  Preat.**  Plaintiff 
advanced  to  W.  $150  on  her  draft  on  N.,  on  the  faith  of  that  letter.  EM, 
(1)  that  thia  was  a  general  letter  of  credit ;  (2)  that  an  action  coald  be 
maintained  by  the  plaintifT  againat  the  bank  for  the  money  ao  adTaaesd. 
PoliMk  Y.  HOm  (Miss.),  8491 

GUABDIAN. 
See  CoytrriTUTiONAL  Law,  680. 

fflGHWAY. 

IMactlTia  margin  —  nagligenoe.]  A  town  ia  not  reqoirad  to  render  Hi 
roads  passable  for  travelling  for  the  entire  width  of  their  located  limita, 
bat  only  to  keep  a  width  thereof  in  a  smooth  condition,  aaffldent  to 
render  the  passing  over  them  safe  and  convenient.  A  town  haa  the 
right,  in  making  or  repairing  a  road,  to  remove  stonea  and  atnmpe  to.  and 
leave  natnral  obstructions  apon  the  sides  of  a  way ;  provided  the  same 
are  aitaated  so  far  from  the  travelled  track  that  peraona  with  teama  m^ 
paaa  withoat  danger  of  coming  in  collision  with  than.  PertelmM  t.  Jb- 
kMUmle  ef  Faiifette  (Me.).  84 

See  MuHiciPAii  Gorfobation,  019l 

IDEM  80NAN& 
See  CBiMiifAZ*  Law,  485. 

INDORSEMENT. 
See  Nbqotiablb  iNSTRUiOBSTa. 

INNKEEPER. 

— laairliig  hone  at  Inn.]  To  create  the  common-law  llabUlty  of  aa  Inn- 
keeper the  relation  of  gaest  and  host  mast  exist.  Where  one  leaves  Ua 
horae  with  an  innkeeper,  with  no  intention  of  stopping  at  tha  Inn  i*!™— i# 
bat  atopa  at  a  relative'a  honae,  whose  gaest  he  ia,  he  ia  not  a  gnaat  of  the 
inn.  In  sach  a  caae,the  liability  of  the  landlord  ia  aloiply  that  of  aa  or- 
dinary bailee  for  hire.     Healeff  v.  Gray  (Me.),  80. 
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INDICTMBNT. 
Bm  OsmniAi.  Law,  840l 

INFANCT. 

of  infinil— aoto  In  nftlB&otioii  o£]  Defendant^  ui  infftat^  liired  a  Imxiw 
«f  plaintifi^  agreeing  not  to  drive  it  beyond  G.  Afterward  he  retomed  it» 
alleging  that  it  was  sick,  and  got  another  in  its  place.  He  then  intended 
to  drive  the  latter  beyond  G.,  bat  nothing  waa  said  on  the  subject,  and  plaii^ 
tiff  andemtood  that  he  was  not  to  drive  it  beyond  G.  Defendant  drove 
the  horee  beyond  G.,  and  so  overdrove  it  tliat  it  died.  In  Batisfaetion  of 
the  damage,  wliile  still  under  age,  he  executed  his  promissory  note  to 
plaintiff.  On  his  becoming  of  age,  plaintiff  brought  an  action  thereon. 
Mdd^  (1)  that  defendant  took  the  second  horse  upon  the  same  conditions  as 
the  first ;  (2)  that  by  driving  it  beyond  G.,  he  became  liable  in  tort  fok  the 
damages;  (8)  that  he  was  liable  on  the  notes  as  he  would  have  been  on 
the  original  cause  of  action,  and  his  infancy  waa  no  defense.  JSoyr. 
IWMff  (Vt.),  M9. 

INJUNCTION. 

&  Bfiaot  o^  OB  Umttalioiu]  ▲  policy  of  fire  insurance  provided  that  no  suit 
should  be  maintained  thereon  unless  commenced  within  twelve  months 
after  loss  or  damage.  To  avoid  this  provision  set  up  in  defense  to  aa 
acti<m  thereon  the  plaintiff  showed  that  a  third  person  had  obtained  an 
ii^unetion  restraining  the  defendant  from  paying  and  the  holders  from 
receiving  the  loss  or  damage  under  the  policy.  The  New  York  statute  of 
limitations  provides  that  when  the  commencement  of  an  action  shall  be 
Stayed  by  injunction,  the  time  of  the  continuance  of  the  injunction  shall 
not  be  part  of  the  time  limited  for  the  commencement  of  the  action.  £Md, 
(1)  that  the  injunction  did  not  suspend  the  operation  of  the  limitation  nor 
rdieve  from  the  forfeiture :  (2)  that  the  exception  in  the  statutes  does  not 
apply  to  limitations  by  contract,  but  only  to  statutory  limitations ;  (8)  that 
the  injunction  did  not  restrain  the  bringing  of  an  action.  WHHdnMn  v. 
Vvr^  NaUanal  Fire  2n»,  Co.  (N.  Y  ),  166. 

&  To  rsstrain  suit  in  another  State.]  The  parties  were  citizeoB  of  and  residents 
in  Maryland.  A  debt  of  less  than  $100  was  due  the  plaintiff  in  Maryland, 
from  the  Baltimore  and  Ohio  Railroad  Company,  for  wages.  The 
defendant,  having  a  claim  against  the  plaintiff,  was  prosecuting  an 
attachment  upon  that  debt  in  West  Virginia.  By  the  law  of  Maryland, 
such  debts  for  wages  were  exempt  to  the  amount  of  $100.  BM,  that  the 
plaintiff  was  entitled  to  an  injunction,  restraining  the  defendant  from 
prosecuting  the  attachment  in  West  Virginia.  Keyter  v.  Biod  (Md.),  448. 

noadag  nllL]    Bm  NmsAiroB,  278. 

IN8ITBANCE. 


!•  On  mortgaged  premises — pdUoy  payablo  to  mortgagoes  «  ohaage  of  titlOi] 
M.  waff  Insured  on  her  dwelling-honse  which  wan  already  mortgaged  to 
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the  pUdntlfb»  the  oooditloiis  broken  and  prooeedlngB  commrmnrA  for 
doBore,  of  which  the  defendant  insorance  oompanj  had  no  notice.  Bf  a 
claoee  in  the  policy  the  ineoranoe  waa  "  payable  in  case  of  looe  to  the 
plaintlA  to  the  amoont  of  the  mortgage  held  by  them."  The  policy  eti^ 
ulatea  **  if  the  property  be  eold  or  tnuief erred,  or  any  change  take  plaos 
in  title  or  poaaeeaion,  whether  by  legal  proeeea  or  Jadidal  decree,  or  vol- 
nntary  tranafer  or  conveyance  *  *  •  then  *  *  •  thia  policy  ahall 
be  void."  EM,  (1)  that  the  inanrance  wae  npon  the  property  of  If.,  and 
not  npon  the  interest  of  the  plaintifla  aa  mortgagees ;  (2)  that  the  daoae 
making  the  insurance  payable  to  ihe  plaintiffs  was  merely  a  contingent 
order ;  that  any  violation  of  the  conditions  and  stipulations  of  the  poli^ 
which  would  defeat  the  right  of  the  assured  to  recover  upon  it,  would  de- 
feat the  right  of  the  plaintiflb ;  (3)  that  the  foreclosure  of  the  mortgage 
effected  a  change  of  title  of  the  assured  by  legal  process  within  the  mean- 
ing of  the  policy,  and  the  poll<7  thereby  became  void.  Brunmriek  8a^ 
ing  IfutUutiim  v.  OommereuU  Inturanee  Companif  (Me.),  M. 

ft.  Vaoanoy.]  A  condition  in  a  policy  of  fire  insurance  avoiding  it  In  case  the 
premises  become  **  vacant  and  unoccupied/'  la  to  be  constraed  In  view  of 
the  situation  and  character  of  the  property  Insured,  and  the  oidlnaiy 
incidents  and  contingencies  afibeting  the  use  to  which  it  and  other  prop, 
erty  of  like  character  similarly  situated  Is  sul^eet.  WkStMif  t.  Eimok 
Bifoer  In$.  Co.  (N.  Y,\  lid. 

iL  -^— .]  Where  an  Insurance  Is  made  upon  a  saw-mlU  ran  by  water-power, 
delays  and  interruptiona  Incident  to  that  business,  such  as  low  water, 
diminished  custom,  or  derangement  of  machinery  cauaing  a  temporary 
discontinuance  of  the  active  use  of  the  mill,  do  not  come  within  the  terms 
of  the  condition,  lb, 

4i  Inoreaae  of  risk.]  A  policy  contained  a  condition  avtdding  it  in  case  the 
premises  "  shall  be  occupied  or  used  so  as  to  Increase  the  risk."  At  the 
time  of  the  insurance  there  was  a  planer  In  the  mill,  which  was  ased 
occasionally  to  plane  lumber  cut  In  the  mill.  And^  this  use  was  con- 
tinued after  the  poli<7  was  Issued.  HM,thMi  the  condition  only  prohib- 
ited a  new  and  different  nse  from  that  to  which  the  property  was  applied 
when  the  policy  was  issued,  by  which  the  risk  is  Increased,  and  that.  In 
the  absence  of  warranty  agidnst  such  usOi  or  fraud  or  concealment.  It  waa 
immaterial  that  defendant  did  not  know  of  the  use  of  the  planer,  when 
the  policy  was  issued,  lb, 

ft.  Ziimitatlon  —  offset  of  ii^onotlon  on.j  A  policy  of  fire  insurance  provided 
that  no  suit  should  be  maintained  thereon  unless  commenced  within 
twelve  months  after  loss  or  damage.  To  avoid  this  provirion  set  up  la 
defense  to  an  action  thereon,  the  plaintiff  showed  that  a  third  person  had 
obtained  an  injunction  restndning  the  defendant  from  paying  and  the 
holders  from  receiving  the  loss  or  damage  under  the  policy.  The  New 
York  statute  of  limitations  provides  that  when  the  commencement  of  aa 
action  shall  be  staid  by  injunction,  the  time  of  the  continuance  of  the 
Injunction  shall  not  be  part  of  the  time  limited  for  the  oonmiencement  of 
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Hbm  MtkMi.  Sdd,  (1)  that  the  inJnndSon  did  nol  iii«p«id  the  operation  ol 
tlie  limitation  nor  relieve  from  the  forfeiture ;  (3)  that  the  exception  in 
the  etatatee  doee  not  apply  lo  limitationa  by  oontraot,  but  only  to  etata- 
toffy  limitations ;  (8)  that  the  injaaction  did  not  reotrain  the  bringing  of 
an  action.     WiUan^m  ▼.  JF^H  NaUonai  Fifre  Jti$.Co,  (N.  Y  ),  166. 

C  AppWoation  as  part  of  poUoy  -^  diagram  by  agent.]  In  a  policy  of  fire 
Insaranoe  reference  was  made  to  an  application  for  an  expired  policy 
issaed  by  snother  company  throogh  the  same  agent,  by  the  words  '*  per 
application  No.  1884."  On  the  back  of  that  application  was  a  diagram  of 
the  insored  premises.  By  the  printed  directions  accompanying  the  expired 
policy  the  agents  were  required  to  draw  such  diagram.  There  was  no 
OTidence  that  the  insured  ever  saw  or  had  any  thing  to  do  with  the  dia* 
gram.  Held,  (1)  that  the  reference  to  the  application  did  not  make  it  a 
part  of  the  present  policy ;  (3)  that  the  presumption  was  that  the  dia- 
gram was  drawn  by  the  agent,  and  the  insured  was  not  bound  by  it.  VUae 
T.  JVsw  York  Central  Int.  Co,  (N.  T.).  186. 

^  OooDpanosr — what  oonstitiites.]  A  policy  of  fire  insurance  warranted  that  a 
fkmily  should  live  in  the  house  throughout  the  year.  In  an  action  on  the  pol- 
iejr  it  appeared  that,  at  the  time  of  the  fire  and  for  some  time  previous,  the 
premises  were  occupied  only  by  two  workmen,  who  ate  and  worked  else- 
where during  the  day,  but  kept  their  trunks  and  clothing  in  the  house 
and  slept  there  at  night.  Held,  that  this  was  not  a  compliance  with  the 
warranty.    Poor  v.  Humboldt  Ins.  Co.  (Mass.),  228,  and  note ,  280. 

IL  Oonstmotlon  of  policy  —  prohibited  artloles.]  A  policy  of  fire  insurance 
covered  a  stock  of  "  drugs  and  ledidnes."  and  contained  a  stipulation 
that  the  policy  should  be  avoided  "  if  the  insured  shall  keep  gunpowder, 
fire  works,  eaUpetre,  eta"  Held,  that  the  prohibition  was  not  against  keep- 
ing saltpetre  as  a  drug,  but  only  in  such  manner  or  quantity  or  for  such 
purpose  se  would  increase  the  risk ;  and  where  saltpetre  wan  on  hand  as 
part  of  the  stock  of  drugs  at  the  time  the  policy  issued,  being  an  article 
usually  kept  in  drug  stores,  it  was  as  a  part  of  the  stock  insured,  and 
although  specially  prohibited  by  the  terms  of  the  policy,  the  policy  was 
not  thereby  avoided.  CoUine  v.  Farmville  Ineuranoe  and  Banking  Co.  (N. 
C),  822. 

iL  Breach  of  condition — waiver — knowledge  of  agsnt — snbseqnent  ra« 
qaizemant  cf  new  proofii  of  loss.]  A  policy  of  fire  insurance  provided 
that  it  should  be  void  if  the  building  insured  became  vacant  without  the 
indorsed  consent  of  the  insurer ;  that  no  agent  had  power  to  waive  any 
condition :  that  no  waiver  of  a  condition  was  valid  unless  indorsed;  and 
that  any  person  other  than  the  insured  who  procured  an  insurance  to  be 
taken  by  the  company  was  deemed  the  agent  of  the  insured  and  not  of  the 
Insurer.  A  building  insured  thereunder  became  vacant,  to  the  knowledge 
of  the  agent  authorised  to  receive  applications  and  issue  policies,  but  not 
of  the  company.  A  loss  occurred  during  such  vacancy.  The  insured 
pieseoted  proofs,  and  the  company,  without  raising  the  objection  of 
icf,   rsquired  further  proofii,  which  the  Insared  furnished  at  aa 
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Mmuof  oi  dttBagM  fiand  by  ■tetut*  —  stipolstion  lor 
are.]  A  itatute  provided  that  where  real  property  within  the  Slat^ 
iDsared  againat  fire,  ahoold  be  totally  destroyed  by  fire  without  criminal 
lault  of  the  aaaored,  the  amount  of  Ineaiance  written  in  the  poliqr 
"fhoold  be  taken  and  deemed  to  be  the  tnie  value  of  the  proper^  at  the 
time  of  aaoh  loos,  and  the  amount  of  the  Ion  ■uatained,'*  and  the  meanuin 
of  damages.  In  a  poli^  iasued  after  the  atatnte  took  effect,  the  paitlae 
stipulated  that  the  damages  should  be  established  **  according  to  the  true 
and  actual  cash  marketable  value  "  of  the  property  when  the  loss  hap- 
pened. MM,  that  the  amount  written  in  the  policy  was  conclusive  as  to 
the  amount  of  damages,  and  on  grounds  of  public  poli^  could  not  be 
changed  }jj  such  stipulation.  IMfljif  v.i'WNiJEAft  iiUL  C^  pf  8L 
(Wia.)p  «»•  and  note,  657. 


U.  Bolt  to  resoind  oontraot  and  reooTsr  premnims  paid.]  a  poQcy  of  His 
Insurance  stipulated  that  default  In  the  payment  of  any  of  the  annual 
premiums  to  become  due  after  the  first  two  should  not  work  a  forfeiture 
of  the  policy,  but  that  the  amount  insured  should  be  then  commuted  or 
reduced  to  the  sum  of  the  annual  promiums  paid.  The  insured  brought 
suit  to  have  the  contract  declared  rescinded,  and  to  obtain  a  decree  against 
the  ^insurance  company  for  the  sums  which  he  paid  as  premiums*  upon 
the  ground  that  the  company  asserted  that  the  policy  was  forfeited  by  his 
failure  to  pay,  and  declined  to  issue  a  "  paid-up  poli<7  **  equal  to  the  sum 
of  the  several  annual  promiums  paid.  Hdd,  that  such  suit  eonld  not  be 
maintained,  whero  the  only  obligation  imported  by  the  tonus  of  the  polkf 
was  to  pay  within  ninety  days  aftor  due  notice  and  proof  of  the  death  of 
the  assured.    EaHaw  v.  8t,  Lauu  Mutual  Life  Iiu.  Co,  (Miss.)*  86a 


10.  Payment  of  prsminm — broker^  note.]  As  a  general  rule,  the  nremii 
noto  of  an  insurance  broker,  received  by  the  insurors  in  payment  of  a 
policy  for  his  principal,  dlschaiges  the  principal  from  liabOitv  to  the 
insurors  on  account  of  the  premium.  But  if  the  policy  contain  a  provis- 
ton  that,  in  case  of  loss,  the  amount  of  the  promium  noto  shall  be  dedueted 
from  the  insurance,  the  insured  must  submit  to  the  deduction,  although 
he  hss  beforo  paid  the  amount  of  the  premium  to  the  broker.  In  csae  of 
the  death  and  insolvency  of  a  broker,  a  court  of  equity  will  not  compel  his 
administrators  to  sequester  for  the  benefit  of  the  insurors  any  sum  leeelved 
by  them  from  the  insured  on  account  of  promiums,  if  the  company  hold 
Iha  broker's  noto  therofor.     Umon  Ifu,  Oo.  v.  QraiU  (Me.).  A 

INTKBB8T. 

V  Mm  damages  —  aoUon  for,  after  paynMnt  of  ptiao^aL]  Whan  totea. 
sat  is  recoverable  meroly  as  damages,  an  action  cannot  be  oiahitaf nod  ior 
ili  iMovety,  after  payment  of  the  prindpaL    Thu^  when  a  baqaeat  of 
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if  riliBt  M  to  interai*,  00  thmt,  if  it  an  be  nwTvnd  at  all,  it  «a 
«B]y  bo  leeovoiod  MdainAgo0,Mi  ootiontoneovorit  fiuinot  bo  auiiiitaiiiod, 
after  pejment  of  the  prlneipia.    Ameriean  Bibie  Soeitt^  t.  WeUi  (Mo.),  89. 

Migotiablo  iaetniiiioiit.]  On  e  note  pejeble  on  demand  with  inteieat  at  too 
per  oent,  that  rate  of  interest  is  recoverable  ap  to  the  date  of  the  Terdictp 
when  damagea  are  asaeesed  \ij  a  JwTjr;  and  np  to  the  date  of  jadgmeoft» 
when  a  default  ia  entered  in  a  suit  on  the  note.  F0m$  ▼•  OampM 
(Me.),  91. 

On  nnUqnldalod  damagea.]    See  Salb,  809. 

On  land  damagea.]    See  Emxhsht  Doicain,  184 

JBOPAROT. 
See  Obiminal  Law, 

JUDGMENT. 

fltatiy  0^  oa  Boaday.]    See  Ciuicnr ai«  Law,  408. 

or  othar  State.]    SeeI>iwoBO»,12». 

See  OoNBtiTUTiONAi.  Law,  788. 

JURISDICTION. 

fcdklal  odioer — dlaqnaHfying  intereat.'l    See  Omctm,  88. 

Of  Stato  oomta  in  action  against  National  banks  to  vaoorer  Qsarioaa  lalai^ 
est  paid.]    See  Natiohai<  Bakx,  466, 480. 

See  C0N8KITDTIOHAL  Law,  768;  Dzvobob,  188. 

LANDLORD  AND  TENANT. 

h  Lease — simrendar,]  To  effect  the  surrender  of  an  existing  lease  hf  open^ 
tion  of  law,  there  must  be  a  new  lease  valid  and  eifeetaal  in  law.  Ther^ 
fore  an  oral  agreement  for  a  term  longer  than  a  jear  will  not  operate  as  a 
sarrender  of  an  existing  written  lease.    Ooe  y.  UMy  (N.  Y.),  120. 

fti  Mew  lease  —  modifioation.]  In  an  action  for  rent  upon  a  sealed  lease  for 
ten  years,  it  waa  shown  that  after  three  years  the  parties  orally  agreed  to 
reduce  the  rent  $1/XX)  a  year,  and  that  the  lessor  might  terminate  the 
lease  by  three  months'  notice.  The  agreement  for  redaction  was  made 
pending  a  suit  for  rent.  The  agreement  for  termination  was  subsequent 
and  independent.  HM^  (1)  that  the  agreement  if  valid  waa  not  a  new  leas- 
ing, but  a  mere  modification  as  to  certain  terms,  and  no  intention  to  surren- 
der could  be  inferred ;  (2)  that  the  agreement  for  reduction  waa  void  for 
want  of  consideration,  neither  the  payment  of  the  costs  in  the  pending 
action,  for  which  defendant  was  legally  liable,  nor  the  subsequent 
agreement  for  termination,  constituting  a  consideration.  lb, 

iL  Spooified  oooupatioii  —  assignment  of  lease — sub-assignment  withoonsent 
of  lessor  lor  different  oooapatioo.]  G.  covenanted  as  leasee  to  pay  rent 
for  use  and  oocupetion  of  **  premises  for  and  as  a  dtry  goods  and  millinery 
stote,"  and  that  no  assignment  or  under4etting  without  the  written  oon> 
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■enC  6t  tlfd  Idteor  riioald  be  vmlid.  O.  Msigned  tbf  lease  to  M.  liHIi 
conaent,  and  M.  with  the  like  oooflent,  bat  without  the  aeeeni  or  knowl. 
edge  of  Q.,  aasigned  the  leaee  to  8.  lor  uee  and  occupation  hb  a  dyehoiMe 
office.  Held,  that  during  the  occupation  of  8.,  Q.  was  releaaed  trom  liabU- 
ity  to  pay  rent.     Fyty  Abaocialuf  v.  Orace  (Maae.).  218. 

•4  Assignment  of  nnderleaaea  —  aotloa  agtinst  sab-lsssoe.J  A  lessor.  In  cob- 
sideration  of  the  lessee's  assignment  to  him  of  underleases  of  the  demised 
premises,  accepted  a  surrender  of  the  original  lease,  '*  without  prejadios  ** 
to  the  underleases.  Held,  that  he  might  recover  rent  from  one  of  the  snb- 
lessees,  accruing  after  the  assignment.  BmI  v.  Bifttam  Qftimg  Omr  Gbi 
(^fmss.),  210. 

LARCBNT. 
As  Cbiminal  Law,  SKd 

LEASB. 
Bm  Lahdlobd  and  TaifAirr,  19Qi 

LIBEL. 
Bee  Slahdbr  and  Libbl. 

LIEN. 
▼tndortb]    See  Vbhiiob  akd  Pubchasbb,  661. 

LIMITATION. 
b  Inmniioe  polloy.]    8ee  Insurance,  166. 

LOTTERY, 
oandy.]    8es  Criminal  Law,  4^. 

LUNATIO. 
oCiar  usns— tIm^  whwi  iwJIdi]    Am  Ccnmuort  Mt 

MANDAMUa 
of  paiblio  dnlj^wlMn  Unmwk  loftef  a 


»np«l pwionunM  of  paiblio  dnlj^wlMn  Unmwk  loftef  a  pclviii 
pmon.]  Mudftmns  will  issue  to  oompel  tlie  pertemftaot  by  a  paUis 
€f»poration  of  a  pablie  dntf  not  due  to  lbs  gorwnmeiit  m  smIi,  oa  tbe 
petltiaik  of  A  pitYita  pmon.    Fwmphn9  t.  Jfivir,  M^  ^  BwMm$m, 


pet^ion  of  a  pitYita  pmon.    lHmpkre$  r.  Mti§mr, 
(lld.X  446,  ud  note,  44a 

MANURE. 
nal  cilite.]    Bt$  Bbal  Pbofbbtt,  86. 

MARBIAGBL 
!•  OoBlnot  of  mnilod  woman -» comity.]    A  eontfct  mmilm  to  Malae  by  a 


married  woman  domiciled  in  Massachusetts,  and  valid  In  Maine  bol 
Invalid  in  Massachusetts  for  coverture  when  made,  will  MMlaln  an  aetlan 
In  Massachusetts,  such  contracts  being  valid  in  MssMchmeltB  at  tbo  tima 
of  the  attempted  enforcement,  although  the  contract  was  made  by  Isltsr 
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Mnt  by  her  from  MMSftchaaetto  to  the  other  party  in  Maiiie.    jfiWtow  ▼. 
Prait  (Mm6.),  941. 

%  Wil»%  sepamio  estate  —  ^Jsotment  against  husband.]  In  an  action  hy  a 
wife  against  her  husband  to  reooyer  the  poaaession  of  her  lands  of  all 
which  he  had  taken  poeeession  and  contrt)!  and  was  cnltiyating  eolelj  for 
his  own  use.  and  damages  for  withholding  the  same :  hM,  that  the  action 

«  woold  lie.  But  the  husband's  marital  right  of  occupancy  cannot  be 
fanpaired  ;  his  right  of  ingress  and  egress  to  the  dwelling  and  sodety  of 
his  wife  continues  ;  and  a  writ  of  possession  following  a  judgment  must 
be  80  framed  as  it)  put  the  wife  in  possession  without  putting  the  husbai^d 
out.     Manning  v.  Manning  (N.  C),  834. 

$»  fistoppel  of  married  woman —  defeotlTe  acknowledgmaat  to  deed.]  A 
married  woman  exchanged  lands  and  received  a  perfect  deed,  but  g^ye 
one  the  certificate  of  acknowledgment  to  which  was  fatally  defective ; 
discovering  the  defect  nine  years  thereafter,  she  undertook  to  assert  her 
title.  Meantime  she  had  sold  the  lands  received,  and  with  the  proceeds 
purohased  others ;  and  her  grantee  had  sold  part  of  the  lands  deeded  by 
her,  with  warranty,  and  made  valuable  improvements  on  the  rest.  HM, 
that  she  was  estopped.    8hiver$  v.  Bmnwn%  ^Miss.),  872,  and  note,  874. 

^  liability  of  wlis  fcnr  house  erected  onher  land  by  oontmot  with  herhna* 
band.]  In  the  absence  of  a  contract  or  fraud  on  her  part,  a  married 
woman  is  not  liable  to  pay  for  the  erection  of  a  house  built  on  her  land, 
under  a  contract  with  her  husband  in  his  own  name  and  not  ss  her  agent, 
although  the  erection  progressed  with  her  knowledge,  consent  and  appro- 
bation, and  after  completion  she  resided  in  the  house  with  her  husband 
and  claimed  it  as  a  homestead.    Lauer  v.  Bandog  (Wis.),  671. 

Action  by  wife  lor  slander.]    See  Si^andkr  ahd  Libbi^ 

Oovenant  of  huaband  in  wife's  deed.]    See  Dsbd,  676. 

See  DrvoKCB,  129. 

MASTER  AND  SERVANT. 

1.  liaifoi*B  UabiUty  to  senrant  far  i^Jtiry  by  fellow-servant.]  A  person  who 
voluntarily  assists  the  servant  of  another  in  a  particular  emergency  can- 
not recover  from  the  master  for  an  injury  caused  by  the  negligence  or 
misconduct  of  such  servant ;  he  can  impose  no  greater  duty  on  the  master 
than  a  hired  servant.  A  servant  cannot  recover  for  an  injury  incurred  in 
assisting  a  fbllow-servant  either  voluntarily,  or  on  the  request  of  such  ser- 
vant,   (hbome  V.  Knox  db  Lincoln  Railroad  (Me.),  16. 

&  Megligenoe  —  oontributory  negligence.]  A  locomotive  engineer  in  the 
employ  of  a  railroad  company,  while  leaning  outside  an  engine  in  motion, 
and  looking  back  for  a  signal  from  the  conductor,  waa  injured  by  his  head 
ooming  in  contact  with  a  signal  post  three  feet  eight  Inches  distant  from  the 
track,  and  visible  half  a  mile  away.  There  were  many  other  signal  posts 
tafd  other  erections  along  the  track  at  the  same  distance  from  it.  He 
knew  of  those  facts,  but  had  not  noticed  this  particular  post.  Held, 
that  he  waa  not  entitled  to  recover  against  the  railroad  company  for  the 
injury,  as  he  knew  the  danger  and  assumed  the  risk.  Lov^foif  ▼.  Bottom 
md  Loma  RaiXiroea  OorpoToHm  (Mass.).  206. 
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MI8TAKK. 
AmDkbd,48L 

MOBTaAGB* 

IvMnoMlerfML]    A  mortgage  of  land  to  the  giwitae  and  hte 

■eriUng  it  bj  metefl  and  boanda,  **  with  the  factory  buildings  iiteiidliy 
theteon,  with  the  water-wheel,  shaftiiig,  belting,  machineiy,  tools  and  fi»> 
tares  contained  in  said  buildings/'  and  containing  the  asnal  eoTenantsand 
habendom,  is  a  mortgage  only  of  real  estate.  AUen  t.  Woodaird  (Ifafls.)^ 
800. 

&  — ^.]  A  payee  of  a  note,  signed  by  a  principal  and  a  sniety,  and  seemed 
l^  a  mortgage  of  land  from  the  principal,  may  maintain  an  aetlon  ca 
the  note  against  the  sarety»  withont  iirst  resorting  to  the  seenzi^.  Jk 

Ol]     8U  OUABASTT,  ISO. 

ol  BMvtgagee  whsaaot  Immred.]    ^890  Ihsdhaitob,  OQL 


BCUNICIPAL  OOBPORATION« 

I.  OBonty^DOlllnbl*  lor  BSglsottorspairbtldgtt.]  A  oooa^  is  not  liabls 
for  damages  snlfered  in  consequence  of  neglect  to  repair  a  cooniy  bridge. 
BraMom  T.  fkupwrnnmaf  HindB Otmn^if  QDmX  8S8, 

fli  —  diit7  to  repair  bridges.]  The  statute  made  it  the  duty  of  eoun^ 
commisrioneiB  to  keep  the  county  bridges  in  repair,  and  authorised  them 
to  make  necesmiy  appropriations  from  the  county  treasury  therefoc 
The  commissionem  negligently  suffered  a  county  bridge  to  remain  out  oi 
repair,  whereby  the  plaintiff  was  injured  in  person  and  property,  ndi, 
thnt  an  action  therefor  would  lie  agidnst  the  board,  although  not  expressly 
authorised  by  statute.  Hou$e  t.  Board  of  Ocmmimionen  qf  Mbnigomerf 
OoutU^  (Ind.),  657. 

Il  Qsantittg  use  of  street — UabtUtsr  for  damage  to  abutters.]  A  deelsmtkm 
alleged  that  a  dty  had  authorised  a  bridge  company  to  construct  an  ap- 
proach to  a  bridge  in  a  public  street  of  said  dty,  which  obstnuted  the 
street  in  front  of  and  along  the  plaintilPs  lot  abutting  thereon,  rendering 
the  street  in  front  of  his  lot  impassable,  prevent  ingress  to  and  egress 
from  the  lot,  causing  water  to  drain  and  flow  upon  the  lot,  and  to  fill  the 
cellars  thereon,  and  by  reason  of  the  noise,  confusion,  shaking  and  falling 
of  dirt  and  dust  caused  by  teams  and  wagons  passing  over  the  approach 
to  the  bridge,  injuring  the  rental  value  of  the  houses  on  the  lot,  and  ren- 
dering the  same  unproductive ;  on  demurrer,  hdd,  that  the  derlaratJcn 
stated  a  good  cause  of  action  on  the  case.  Stack  v.  (X^  qf  Satt  J9L  Lmm 
(m.),  619. 

IJtfaityfer  aoddsnt  throngh  dsisolhre  maigiaof Mg^wnyj    AeHrasWAi; 

84. 

PstoutlTS  sidewnik — oontrBmtory  asgjligmme.]    SoeVWBSjammm^mL 
lAaUatlY  0^  ior  nnisanoe — pest-house,]    8$e  Nuibamcb,  6M. 

8$$  BmnsiiT  Domaiv,  740 ;  Btatuib,  676. 
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NATIONAL  BANK. 

!•  Mm  puiuhMM'  id  aolii]  A  National  bank,  baTlii|f  purohaaed  a  promlaaoijr 
note  tnm  an  iadoraea,  brought  an  action  thereon  in  ita  own  name  against 
an  indoxaer.  BM,  that  the-  action  was  maintainable,  whether  tlie  bank 
was  bf  law  aathoriaed  to  acquire  title  to  notes  by  purchaae  or  not.  ifo- 
tiawU  Flmbertati  Bank  t.  Porter  (Maaa.),  285. 

iL  JwriidioHon  of  Btato  oomrta  In  aotlona  against,  to  noanm  ezoesslTe  In- 
Isrest]  State  conrta  haTe  jorlBdlction  of  actions  against  National  banks 
to  recover  doable  the  amoant  of  usarioas  interest  exacted  npon  loans  hj 
sack  banks.  Ordwa^  ▼.  Oeniral  National  Bank  of  BaMAmare  (Md-X  4S5/ 
and  note,  488. 

tft •]    State  courts  hsTe  Jorlsdiction  of  salts  against  National  banks  to 

recoTcr  mono j  paid  as  osarj.   Dow  ▼.  Irattmrgh  National  Bank  of  OrUano 
(Vt),  408. 

^  BaipoiMrfblHty  of,  lor  spoolal  deposits.]  A  National  bank  is  not  responsible 
lor  the  safe-keeping  of  special  deposits,  made  with  the  knowledge  and 
consent  of  the  directors  and  according  to  the  eastern  of  the  bank,  bat 
without  any  profit  to  the  bank,  such  deposits  being  anaathoriaed  bj  tha 
National  Banking  Act  WkUn^v.Ftrot  National  Bank  of  BrattUbar^^ 
(Vt.).fi08. 

Wkongfiil  taking  of  BOtaao^DOllaioaBy.]    ^Sm  Gbdcival  Law,  868. 

NAVIGABLE  RIVERS. 
VoDsloriiaaaf  lapaoTOBflBtoi:]    See  ConnrrvnovAL  hAW^ 84SL 

NEaiilQENGB. 
8.  h^arj  to  lofwar  tsnamantby  nai^Ugiiiea  of  nppar  toaaat]    Tho  serraait 


of  the  occupants  of  an  upper  tenement  aoddentallj  left  open  a  faucel^ 
thereby  causing  the  water  to  oTcrflow  and  flood  the  tenement  below.  JSsU, 
that  the  occupanta  of  the  upper  tenement  were  liable  for  the  dasM^pe 
thereby  done.    Simonton  t.  Loring  (Me.),  29,  and  note,  82. 

^  Tmtf  goilty  of  fraud  oaanot  zeoover.]  The  plaintlir,  tiaTclling  on  defand- 
anfs  railway,  apon  a  non-tranaf arable  free  pass  issued  to  another  person, 
passing  himself  as  saeh  person,  was  Injared  by  the  alleged  negligence  of 
defendant.  Held,  that  he  waa  guilty  of  such  fraud  as  to  preTent  a  recor- 
eiy  for  such  itd^uy*  nnless  the  negligence  waa  so  gross  as  to  amoant  to  a 
willful  Ixgury.  Toledo,  Wabaeh  and  Weatem  BaOwa^  Co.  t.  Beggo  {m.\ 
81& 

••  Oonftrfbutlng  oanso  of  iqjiary.]  A  town  is  not  liable  for  damage  sustained 
by  traveller  from  the  fright  of  hlB  horse  at  meeting  cows  In  the  road 
witili  boards  on  their  horns,  and  also  from  a  defect  in  the  way,  the  com. 
Unad  action  of  both  causes  operating  to  prodoce  the  accident.  PsrJUas 
▼•  InhabUante  of  Fayette  (Me.),  81 

d»  OoBtraotbr — aot  on  party's  own  land]    The  defendant  contracted  with 
for  the  erection  of  a  party-wall  on  hlB  land  and  that  of  an  adjoii^ 
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lug  owner,  the  mMoui  to  furnish  ibe  mnterlnla  mad  porfom  tli*  Inboc.^ 
The  wall  wms  completed  and  ftoeepted,  bat  owing  to  its  defective  sad  on- 
safe  condition,  it  afterward  fell  and  cmshed  the  building  of  the  adjoining 
owner.  Held,  that  the  defendant  was  Uable  for  the  damages,  wliether  dae 
to  his  negligence  or  that  of  the  masons     Gorkam  ▼  Groff  (ICass.),  834. 

ib  Oonteibntory.]  The  contributory  negligence  of  the  driver  of  a  private 
▼ehide  la  to  be  imputed  to  one  riding  with  him.  Prideavm  r.  Ctty  of 
MiiMTal  Point  (Wis.),  658,  and  note,  668. 

6b  IMsotlTa  slderndk.]  At  the  crossing  of  two  streets  in  a  city,  the  ridewalk 
of  one  was  five  feet  perpendicularly  above  that  of  the  other,  the  carriage- 
ways being  on  the  same  level.  The  higher  sidewalk  was  widened,  and 
near  its  outer  edge  two  sui&cient  steps  were  placed  leading  into  the  lower 
street.  If  one  did  not  turn  and  go  down  the  steps,  but  kept  straight  on, 
he  would  walk  off  the  end  of  the  upper  ridewalk,  which  was  unfenced. 
A  lamp  was  usually  kept  lighted  at  this  point  at  night.  One  night  the 
lamp  being  unlighted,  the  plaintifl^  who  was  familiar  with  the  locality,  was 
on  the  point  of  walking  off  the  end  of  the  sidewalk,  when,  being  warned  by 
a  companion,  he  turned  to  go  down  the  steps,  but  stumbled  over  a  gutter, 
fell  on  the  steps,  and  was  injured.  Hdd,  that  he  was  guilty  of  such 
eontributoiy  negligenee  as  would  defeat  his  recovery  from  the  diy  for 
such  ii^ury.    OUf  of  Vkktburg  v.  Eennuiif  (Miss.),  864. 

IdabiUty  of  State  lor.]    ifite  AcnoH.  48& 

Xlabilit]r  of  passenger  for  baggagaln  sleeping  oar.]    8m  Oabbixb,  MO. 

Of  pissBsnger  oanier,  robbery  of  pasfengeg  by  third  peraon.]  SoeCAmmtmrn, 
101 

See  HiOHWAT,  84;  Mastbb  ahd  Sbbtant,  16,  906. 

NE(30TIABLB  INSTRUMENTS. 

1.  Hole — innooent  holder— taUag  nnder  saspiotoos  olreiiiBSUBoeiL]  The 
holder  of  negotiable  paper,  taking  it  for  good  consideration  in  the  usasl 
course  of  business  without  knowledge  of  facts  impeaching  its  validity, 
holds  it  by  a  good  title.  It  Is  not  enough  to  defeat  his  recovery  to  show 
that  he  took  it  under  drcumstanoes  that  might  tend  to  exdte  suspicion. 
FkrreU   v.  Lo9eU  (Me.),  69. 

S>  No  implied  warranty  against  nsnry  on  transfer,  by  delivery.]  When  the 
holder  of  a  usurious  note  transfers  the  same  for  value,  without  indorse- 
ment, representation,  or  knowledge  of  itsillei|[ality,  he  does  not  impliedly 
warrant  its  validity,  and  no  action  can  be  maintained  sgainst  him  by  the 
purchaser  to  recover  damages  for  the  loss,  nor  for  the  pnrehaae-money  on 
the  ground  of  failure  of  consideration.    IMtauer  v.  Ooidmami^.  Y,\  17L 

%  WkttMOMBl  of  unsigned  note — agenoy  —  aiteraUonSi]  L.  Indorsed  la 
Uank  an  unsigned  promissory  note.  In  the  form  "  we  promise  to  psj," 
•ad  payable  to  his  order,  and  authorised  his  clerk  to  deliver  It  to  X. 
N.  ff^g*>»"g  it  in  the  name  of  a  firm  of  which  he  was  a 
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Tlie  clerk  dellTered  it  to  N.  upon  his  signing  it  onlj  in  his  individual 
OMne.  N.  afterward  proeored  the  signatare  of  8.  as  an  additional  maker, 
and  afterward  erased  that  signature,  and  transferred  the  note  to  W.,  a 
bona  Jlde  purchaser.  It  having  been  found  that  the  latter  was  not  guUtj 
of  negligence  in  overlooking  the  Joint  form  of  the  note  and  the  erasure, 
held,  that  he  could  maintain  an  action  on  the  note  against  L.  WhUmore 
▼.  Niekenon  (Mass.),  357,  and  note,  250. 

^  Attention.]  Bills  of  exchange,  drawn  bj  A  B  on  C  D,  with  blanks  for 
the  dates,  times  of  payment  and  names  of  payees,  were  left  bj  the  drawer 
in  the  hands  of  drawee  for  certain  purposes,  who  afterward,  in  fraud  of^ 
the  rights  of  the  drawer,  filled  up  the  blanks,  accepted  the  bills  and 
transferred  them  before  maturity  to  a  bona  fide  holder  for  valuable  con- 
sideration without  notice  of  the  circumstances  under  which  they  were 
drawn  and  left  in  the  hands  of  the  drawee.  Held,  in  an  action  on  the 
bills  against  the  drawer,  that  the  holder  was  entitled  to  recover.  WiUe  v. 
WilUams  (S.  C).  2M. 

••  T^ransfer  of  draft  by  aoosptor  before  matoiity.]  The  acceptor  of  a  bill 
of  exchanps,  having  it  In  his  possession,  may,  before  maturity,  transfer 
to  a  bona  fide  holder,  and  no  presumption  of  payment  arises  from  the 
ftet  of  his  possession  before  maturity.  R. 

0. .]    A  bill  of  exchange  is  not  invalid  as  a  regular  and  formal  bill  of 

exchange  because  it  is  payable  to  the  drawee,  lb. 

7.  WslTer  of  protest  addressed  to  party  not  holding  or  owning  the  note.} 
An  accommodation  indorser  of  a  note  wrote  the  cashier  of  the  bank  where 
It  was  payable,  on  the  day  it  fell  due,  that  he  would  waive  protest.  The 
note  was  then  in  the  hands  of  an  indorsee  for  value,  and  the  bank  had 
no  Interest  in  it.  The  indorsee  afterward  indorsed  the  note  to  the  bank- 
for  collection.  In  an  action  by  the  bank  on  the  note,  it  not  appearing, 
that  the  indorsee  had  known  of  the  letter,  and  payment  not  having  been 
demanded  and  notice  of  non-payment  not  having  been  given,  held,  that 
the  action  could  not  be  maintained  against  the  indorser.  National  Bank 
of  PouUney  v.  Lewis  (Vt.),  514,  and  note,  517. 

••  Oheok — daisy  In  presenting  —  withdrawal  of  funds  by  drawer.]  The 
holder  of  a  bank  check  neglected  for  eight  days  to  present  it  for  payment. 
Meantime  the  bank  failed.  Previous  to  the  failure  the  drawers  drew  out 
all  their  funds.  Held,  that  the  drawers  were  liable  to  the  holder  on  the 
check,  although  the  bank  would  have  paid  it  if  promptly  presented,  and 
although  the  assignee  of  the  bank  in  bankruptcy  recovered  from  the 
drawers  the  money  so  drawn  out  by  them.  Kinyon  v.  Btantan  (Wis.),  <X)1, 
.     endnote,  602. 

9l  Parol  ovldenoe  to  vary  oontraot.]  Where  an  accommodation  indorser  of 
a  bill  oi  exchange  has  been  compelled  to  pay  the  same,  and  brings  his 
aetloB  against  the  drawer  and  acceptor,  they  cannot  defeat  his  recovery 
by  proof  that  the  consideration  of  the  bill  was  the  unfulfilled  parol 
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agreement  tliai  the  payee  would  aiimiider  a  sole  held  by  hte 
third  peraon.    FM9r  ▼.  (Mfard  (Wie.),  OOa 

la  Notepa3rable  to  flMkarti  order— JodanMOMBthyaBoUMr.]  A  promie- 
■orj  note  was  made  payable  to  the  order  of  the  maker  and  iadoned  by 
him.  The  defendant's  inteetate  afterward  indoned  it  onder  Um.  AM, 
that  the  liability  of  the  latter  was  that  of  second  Indorser,  and  not  that  of 
guarantor,  there  being  no  eTidence  of  any  agreement  to  aasome  any  other 
liabUity.    iTayMT  ▼.  Ifo^  (III.).  624. 

11.  Bzeontioii  by  surety  of  note  in  blank  as  to  payee — rights  of  soreCy  aa 
against  indoner  and  payee.]  Plaintiff,  as  surety,  executed  with  and 
delivered  to  the  principal  a  negotiable  promissory  note,  in  blank  as  to 
the  payee.  A,  B  and  C  subseqaently  indorsed  the  note,  and  the  prin- 
cipal filled  the  blank  with  their  names,  and  transferred  it  to  a  6011a  JIdB 
purchaser.  The  surety  having  been  compelled  to  pay  it,  brought  suit 
against  A,  B  and  G  as  co.«ureties  with  him,  for  contribution.  MM^  that 
the  principal  had  authority  to  fill  the  blank,  and  A,  B  and  C  became  sim- 
ple indorsers,  and  not  liable  to  contribute.  Amutnmg'w,  Bainhman(iDd.\ 
665. 

19.  Note  payable  in  **  good  notes  then  due  ^  —  note  of  insolvent  maker 
seonred  by  good  mortgage.]  A  promissory  note  was  executed  payable 
in  "  good  notes  then  due,"  to  be  indorsed  by  its  maker.  The  maker  ten- 
dered mature  notes  indorsed  by  him,  executed  by  an  insolTent  maker,  bat 
fully  secured  by  a  mortgage  of  real  estate,  the  indorsement  stating  that 
it  was  "  with  the  understanding  that  all  parties  liable  on  this  note  most 
be  exhausted  before  recourse  can  be  had  on  ns.**  JZiU,  a  ▼alid 
,     Polk  ▼.  Fra$h  (Ind.),  660. 

OoUateral  seomity.]    See  Subbtt,  260. 

Note  of  infut  lor  tort]    Bee  Infancy,  610. 

OT)W  TRIAL. 
For  abuse  of  oounsel'kprtvllegei]    jSm  Tbial,  888. 

KOTBS. 

Aottop,  for  assault  not  suspended  untU  criminal  proseeutlon,  4i. 

for  lawful  act  maliciously  performed  on  one's  own  land,  lOL 
f«i->»i>^  liability  of  owner  for  act  of  trespassing,  560. 

*'  running  at  large,"  500. 
Arrest  procured  by  fraudulently  inducing  defendant  within  the  State, 
Oarrier  of  passengers,  liability  of,  for  robbery  of  passenger  by  third 
sons,  112. 

liability  of,  for  baggage  in  passenger's  care— sleeping  ear. 
Composition  agreement  not  under  seal,  208. 
Corporation,  power  to  hold  shares  of  otaer  compames,  16. 
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IftW— MiMdi^MlBilnlstoffiiig  polimi*  tti, 
loltoilM|  441. 


domain— miuilelpallleeiiie  to  coutraotkoiw  laflnvrte 
Bitoppol — nuurried  woman,  874. 
Bvldonoo^  pMol»  to  explain  eontiaety  %UL   • 


nandiilaat  convgyanoee,  731. 

OaaraAty  —  letter  of  eredit,  847. 

Bararanoe  — meaaue  of  damages  ised  bj  atatnte,  atipvlation  for  diftienl 
measuie,  057.  # 

wliat  oonatitatea  oooapaney,  880. 

bteveat  on  nnliquidated  damages,  814. 

Mandaonis,  at  suit  of  private  peiaon  to  eompel  perfonnanoa  of  jmbUe 
dntj,  448. 

National  bank  —  action  in  State  oout  to  leeorer  eaeessive  intefeat  fraaft,  4Uk 

HogHgenoo  —  ii^niy  to  lower  tenement  l^  ooenpant  of  npper,  88. 
eontribntory ,  bnrden  of  proof,  668. 
Imputable,  966. 

Negotiabla  instroments  —  waiver  of  protest,  617. 
alteration,  868. 
eheeks,  delaj  In  presenting,  withdrawal  of  fnnda,  6Q8L 

Maglstratlon  of  deed — when  effeetnal  as  notice,  74. 

Clatato  of  limitations  —  pajment  bj  one  partner,  481. 

Wm— attestation,  606. 

devise  for  life  with  power  of  disposal,  4 
"children" — posthnmons,  486. 

NUISANCE. 

%»  Flooring  mllL]  A  com  and  floaring  mill  Is  not  p&r  m  a  nnlsanee  In  adtj, 
and  a  eoart  of  equitj  will  not  enjoin  its  lawful  ose,  on  the  allegations  of 
noise,  danger  of  fire,  and  of  disease  from  the  accomnlation  of  filth  and 
bad  odors,  if  the  grievances  can  be  remedied  hy  scientific  and  skillful  ap- 
pUancea ;  but  will  require  such  appliances  to  be  used.  Qreen  t.  Lake 
(Miss.)»  878. 

&  Uabtlity  of  ooant7  for  —  pest-house.]  An  action  lies  against  a  county  for 
erecting  and  maintaining,  near  the  dwelling-house  of  the  plaintiff,  a  pest- 
house  where  persons  infected  with  amaligoant  disease  were  treated  there- 
for bj  order  of  the  defendant,  by  reason  whereof  the  plaintiff's  premises 
became  unhealthf ul,  his  premises  were  infected  with  the  same  disease, 
and  the  oceupancj  of  the  premises  was  rendered  unsafe  and  unpleasant 
Bagg  r.  Board  of  Oommmionen  af  YiMAtffbwrgh  OourUf  (Ind.),  654. 
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OFFICBB. 

JMkU  oOotr^cUiqiialtfflng  InUrwt]  Where  a  Jadidid  ol^ear  hee  Doi 
such  en  intenet  in  a  cause  or  matter  as  thai  the  result  must  aieesspaiifsr 
■IKMSt  his  persomU  or  peconiaiy  interest,  or  where  his  interest  is  minate,  and 
.  he  so.  gsTe  ezdosiTe  jnrisdiotion,  by  Copstitntion  .or  statute,  that  his 
lef asal  to  set  in  the  caose  or  matter  will  prevent  anj  proceeding  in  it,  he 
maj  act  BO  far  as  that  there  may  not  be  a  lailore  of  remedy.  So  where  a 
statute  conferred  on  a  county  Judge  ezdusiTe  Jurisdiction  to  appoint  cons- 
missloners  under  a  drainage  act,  hM,  that  he  might  lawfully  act  although 
the  petition  showed  that  he  was  interested  as  owner  of  lands  to  be  aflbeled, 
MaiUr  tf  B^en  (N.  T.),  8a. 

PARTNERSHIP. 

li  AttsnhmsMt  of  paitasr^  inftstesL]  A  creditor  of  one  of  the  partners  of  a 
firm  may  attach  such  partner's  interest  in  a  specific  portion  of  a  stock  of 
goods  belonging  to  Uie  firm,  and  is  not  required,  in  order  to  render  the 
attachment  regular,  to  take  the  partner's  interest  in  the  entire  stock  of 
goods.    Fogg  ▼.  Lawy  (Me.),  10. 

&  Statole  of  UBttsHoiis — psjnsnft  by  one  psrtasr.]  A  payment  on  a  joints 
and  several  promissory  note  by  one  of  the  makers,  who  were  partners 
when  they  signed  the  note,  will  take  it  out  of  the  Statute  of  Limitations  as 
to  the  others,  if  the  note  is  a  partnemhip  debt,  and  the  payment  is  made 
out  of  partnership  funds,  although  the  partners  had  discontinued  the  paii* 
nership  style  and  were  conducting  the  business  as  a  corporation  at  the  tisM 
of  such  payment;  and  parol  evidence  is  admissible  to  sliow  these  Iscts. 
Jf&rv.  Shattuek  (Vt.).  511,  and  note,  614. 

tft  Unanthoiimed  sppUoation  of  partnership  olaim  to  Individnal  debt.]  One 
partner,  without  the  consent,  express  or  implied,  of  his  copartners,  cannot 
apply  a  dalm  of  the  firm  to  the  payment  of  his  individual  debt,  even  to 
retain  the  debtor's  custom  for  the  firm.     CbteAatiMfi  v.  JmAI  (Wis.),  689. 

^  Autfaoiitsr  of  partner  to  bind— delhrery  of  partnerah^^  goods  lor  iadl- 
▼Idual  debt  —  ratifioaUon,]  A  member  of  a  mercantile  partnership  deliv- 
ered goods  of  the  partnership  to  his  physldan,  by  agreement,  on  account 
of  his  individual  debt  due  and  to  become  due  to  him.  The  physiclaa 
knew  that  the  goods  belonged  to  the  partnership.  The  other  partner 
knew  nothing  of  the  agreement  at  the  time,  but  subsequently  learning  it^ 
he  offered  the  physician  to  allow  his  account  as  a  credit  if  he  would  pay 
the  balance  of  the  firm  account  in  casb,  but  this  oflfbr  was  not  accepted. 
In  an  action  by  him  against  the  physician,  hM,  (1)  that  the  agreement  waf 
not  binding  on  the  plalntiif;  (9)  that  the  unaccepted  offer  was  not  a  ruk 
fication  of  it    ^iH  v.  Clarke  (Ala.),  751. 

IDifd  loM  of  goods  oi;  by  oanisrs.]    filM  Cabbibbs,  186. 


PAYMENT. 

iSltf  NBOOTIABLB  iNSTBUlCBRTa^  888. 
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FBINCIPAL  AK2>  AGKNT. 
/Sm  AesNOT,  77. 

FBINGIPAL  AND  SUBBTT. 

PB0TB8T. 
€£]    8m  HaaonABLa  IxBTBUMioiTa. 

POISONING. 
Bu  CBimHAL  Law,  488. 

PROmSBORY  NOTSa 
iSitf  Nbqotiablb  iHSTRuimna 

RAILROAD. 
Ib  dUbf  lU— L]    8m  Emikbnt  DoiLmi,  740l 
]    8m  KituiMBT  Domain,  964. 

SmGabbixb;  NssueHiNaL 

RAPE. 
Bm  Obiminal  Law,  809. 

RATIFICATION. 
A»  AesNOT,  too ;  PABnmwRip,  78L 

REAL  PROPERTY. 

ilglilof  eolfolBg  moitgagor  fa]  The  right  of  aa  onlfofag  noit- 
gagor^  after  oondition  broken,  to  the  maDure  prodooed  upon  a  farm  in  the 
ordinary  eonne  of  hoabandry  by  him,  pending  the  mortgage  and  while  in 
poBsesoion  of  the  mortgaged  premiaes,  ia  to  be  determined  bj  the  rale  of 
law  which  preTails  between  mortgagor  and  mortgagee  and  not  that 
which  preTaila  between  landlord  and  tenant.  The  general  mle,  that 
manure  made  upon  a  farm  in  the  uanal  coarse  of  hnabandrj  is  so  attached 
to  and  connected  with  the  realtj  that,  in  the  abaenoe  of  anj  agreement  or 
atipnlation  to  the  contrary,  it  paaaeB  aa  appurtenant  to  it,  ia  applicable  to 
a  mortgagor  in  poaaearion.  He  has  no  right,  when  vacating  the  premiaea* 
to  remoye  or  aell  each  manure,  but  the  title  thereto  ia  Teated  in  the  mort- 
gagee aa  the  owner  of  the  freehold.  When  Garter  aold  and  deliTored  the 
manure  In  eontroTerajr  to  the  defendant,  he  waa  an  outgoing  mortgagor, 
after  condition  broken.  HM^  that  he  had  no  title  to  the  manure,  and 
the  defendant  acquired  no  right  to  it  by  his  purchaae,  and  waa  liable  to 
the  mortgagee,  the  plaintiff,  for  its  fair  market  value  at  the  time  of  the 
taking.    Oham  ▼.  Wingaie  (Me.),  80,  and  note,  89 . 


^  INDEX. 

RBC8IPT. 
]    An 


BSOORDINa. 
8m  I>SBDb^68L 

BBQI8TRATION. 
Am  Dbbd,  M. 

BIPABIAN  OWNER. 

■MBk]  A  riparian  proprlsCor  etaiiol  malntria  «|mI> 
ment  for  tliat  portion  of  a  wharf,  oonatnioted  on  his  land,  whidi  ■gtaaJi 
below  low-wal«r  mark.    Ckinum  t.  Amu^  (SM. 

SALB. 

!•  nroaoh  of  wairanty.]  In  an  action  for  broach  of  wmnaatf,  it  appeared  that 
the  plaintiff  porchafled  rosin  from  the  defendant  at  Wilson,  N.  C,  to  be 
sold  by  him  in  some  other  market  than  Wilson,  of  which  defendants  had 
notice,  and  the  rosin  failed  to  come  within  the  deseiiptton  waznaied.- 
EMt  (1)  that  the  contract  of  defendants  was  to  dellTer  the  rosin  at  anj 
osoal  market  to  be  named  \ff  the  porehaser,  the  pnrohaser  taking  on 
himself  the  risk,  tronble  and  expense  of  the  transportation ;  (8)  that 
the  knowledge  by  the  Tondor  of  the  purpose,  which  the  Tendee  had  in 
Tiew  in  making  the  porchase,  was  an  essential  element  in  estimating  tlM 
damages  likelj  to  be  sostalned  bj  a  breach  of  wanan^.  LtwU  t.  ISmm- 
tree  (N.  C),  800. 

S»  Warranty  —▼Istble  doHwts  —  seUerhi  arUfiosw]  Tlie  Tondor  of  a  mare  and 
a  mole  had  them  both  in  a  single  stall  where  defects  were  not  easllj  dls- 
coTcrable.  The  bayer  being  about  to  examine  them,  the  Tendor  said  that 
the  mule  had  once  kicked,  but  was  sound.  Hm  bnjer  being  inexpa> 
rienced,  and  reljing  on  this  representation  In  the  pnrdiaae,  kdd,  Ase  the 
representation  was  a  wanantf  cofnrlog  owi  iMMe  defooli. 
EairMiig  (111.),  615. 

8BT-OFP. 
P— anils  of  oitteon  against  Slate.]    8m  Aanam^  t&L 

8LAKDEB  AND  UBEL 

1.  Zibd  —  when  acillonable.]    There  Is  a  well-settled  dlsUnctlcn 

written  or  printed  and  mere  Terbal  slander  in  respect  to  Its  actionabJs 
character.  Much,  which  if  spoken  would  not  be  actionable  without  ai 
ment  of  extrinsic  acts  or  allegation  and  proof  of  special  damage, 
written  or  printed  is  In  itself  a  substantial  cause  of  action.  In  a  salt  for 
libel  in  a  newspaper,  though  no  special  damage  Is  alleged,  and  no  aTsr- 
ment  of  such  extrinsic  facts  as  might  be  requisite  to  make  the  artkle 
published  import  a  chaise  of  crime  against  the  platntJft.  the  actloa  Is 
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SLANDBB  AND  UBBL  — 
■•TertbeleM  maintainable  if  the  publiabed  matter  ie  aoek  as,  if  belleTed, 
would  natorallj  tend  to  expose  tlie  plaintiil  to  pnblio  batied»  contempt 
or  ridienle,  or  deprive  bim  of  tbe  benefits  of  pabUo  confidanoe  and  social 
intereonrse.  Tbe  defendant  pnblisbed  in  a  newspaper  tbe  following- 
words  :  **  Tbe  Hanricane  Vote.  "Again  we  baye  to  cbronide  most  atro- 
cious cormption,  intimidation  and  fraad  in  tbe  Hurricane  island  Tote^ 
for  wbicb  Davis  Tillson  is  witbont  doubt  responsible,  as  be  was  last  jrear." 
HM,  tbat  tbe  publication  was  acUonable  witbont  extrinsic  averments  to 
communicate  its  precise  import,  and  witbout  anj  allegation  of  special 
damage.    TUi$on  y.  BMin»  (Me),  60. 

tL  Ubel — pilvfleg»d  pnblioatfon  —  reports  of  pgonaeiHngs  beinre  Justioe  oC 
peaoo.]  A  publication  in  a  newspaper  of  a  report  of  preliminaxy  pro- 
ceedings before  a  Justice  of  tbe  peace  on  a  criminal  charge,  resulting  la 
bolding  tbe  party  to  bail  or  committing  bim  for  tbe  action  of  tbe  grand 
jury,  wben  substantially  correct,  and  made  in  good  faitb  and  witbout 
malice,  is  entitled  to  tbe  ordinary  privilege  accorded  to  reports  of  proceed- 
ings bofore  courts  of  Justice.    MeBee  v.  FSiUan  (Md.),  4(NS. 

g,  Jnstifioaftloa.]  In  an  action  of  libel,  if  a  Justification  is  pleaded  and  proved,, 
tbe  fairness  and  reaaonaMenses  of  tbe  language  complained  of  is  a  ques- 
tion of  law.  lb. 

4i  — ^-  In  an  action  of  libel  a  Justification  need  not  be  proved  beyond  a  reason- 
able doubt,  lb. 

ft.  Aotkm — iiiuiled  isi—au  — Joinder  of  huslMiid.]  Under  a  statute  securing 
to  married  women  the  enjoyment  of  their  separate  property  as  if  sole,  and 
enabling  them  to  sue  in  relation  thereto,  an  action  of  slander  for  words 
spoken  against  tbe  wife  before  her  marriage  must  be  brought  in  the  namea 
of  both  husband  and  wife.    Oibton  v.  Oib$(m  (Wis.),  087. 

C  Xlbel-— letter  read  by  third  psnonwitliont  authority  of  writer.]  A  com- 
plaint  for  libel,  for  words  contained  in  a  letter,  and  not  actionable  in 
themselves,  alleged  that  the  letter  was  read  by  third  persons,  to  whom 
the  receiver  showed  it,  and  alleged  special  damage  from  this,  and  not 
from  tbe  reading  by  the  receiver.  ffM,  tbat  the  complaint  was  bad  for 
not  alleging  that  the  writer  authorised  tbe  receiver  so  to  show  it.  Oimgh 
▼.  €MdimUh  (Wis.),  679. 

8TATDTB. 

OoBSbmolloB—  *  dbim  or  tUmand.^  A  provision  in  a  municipal  charter  that 
no  action  shall  be  maintained  against  the  dty, "  upon  any  claim  or  de- 
mand," until  it  shall  first  have  been  presented  to  the  common  council  for 
allowance,  does  not  include  actidns  for  personal  torts.  Kdleg  v.  OK^  tf 
Madi9(m  (Wis.),  678. 

Bispeal  0^  pendiBg  iqipoal  from  OOBVMIOB.]    &»  Gbim ival  L^w,  4M,  484. 
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STATUTE  OF  FRAtTDS. 

1.  8al«  of  chattoli  —  mflmormdnm — matoallty.]  A  puehaaer  rigned  Mid 
dellTered  to  the  seller  a  written  agreement  to  Im^  Bhares  of  stock  from 
him  on  spedfied  terms.  The  seller  did  not  sign,  hot  orallj  agreed  to  sell 
on  those  terms.  The  seller  tendered  the  stock  and  reqnested  the  price, 
bnt  the  purchaser  declined  to  f  olfilL  In  an  action  to  recover  the  par- 
chase-price,  ?iM,  that  the  agreement  was  valid.  Maaon  ▼.  Decker  (N.  Y.), 
190. 

0.  Promise  not  to  be  peitemsd  wfttfaln  a  y^eac.]    Nathan  Francis  onllj 

promised  plaintiiTs  father  that  if  he  would  name  plaintiff,  an  infant. 
Nathan  Francis  Parks,  he  would  deposit  $100  for  plaintiff  in  a  ceruin 
savings  bank,  in  four  equal  annual  installments.  The  child  was  named 
accordingly,  and  two  successive  annual  deposits  were  made.  The  other 
deposits  not  having  been  made,  in  a  suit  therefor,  heldt  that  the  promise 
was  void  within  the  statute  of  frauds,  as  it  was  not  to  be  perfoxmed  within 
a  year.    Parke  v.  FranM  Admin%9traiU}r  (Vt.),  617. 

Oral  Uoense  to  out  growing  trees.]    8ee  J)jsbs>,  776. 

STATUTE  OF  LIMITATIONS. 

1.  Bffect  of  re^ieeL]    The  legislature  has  the  power  to  repeal  or  suspend  the 

effect  of  a  statute  of  limitation  or  presumption  before  it  operates,  and  to 
give  such  repeal  or  suspension  a  retroactive  effect.  PeanaU  v.  Kemteti 
(N.  C).  886. 

9.  Pairment  by  one  partner.]  A  payment  on  a  Jdnt  and  several  promissMy 
note  by  one  of  the  makers,  who  were  partners  when  they  signed  the  note, 
will  take  it  out  of  the  Statute  of  Limitations  as  to  the  others,  if  the  note 
is  a  partnership  debt,  and  the  payment  is  made  oat  of  partnership  funds, 
although  the  partners  had  discontinued  tiie  partnership  style  and  were 
conducting  the  business  as  a  corporation  at  the  time  of  such  payment,  and 
parol  evidence  is  admissible  to  show  theee  facta.  JOp  v.  Okaikiek  (VlX 
511,  and  note,  614. 

STREET. 
See  Hz^iwAT ;  Muhicipaij  Oaarcauaaam. 

SUNDAY, 
lodgment  on.]    See  CBiKorAL  Law,  400. 

8URETT. 

1.  Petfantt  of  principal  obMgor—omlsstfm  of  oliMgOK%tt>M»ia  body  of  h^^ 
ment]  A  bond  purporting  in  the  body  of  it  to  be  the  obligation  of  S.  4k 
Co.,  as  principals,  and  M.  and  I.  alone  as  sureties,  was  signed  by  B.  for  the 
firm,  and  M.  L,  G.  O.,  ft  B.,  as  sureties.  In  a  suit  thereon,  all  the  defend- 
ante  but  Q.  O.  made  default.  Eeld,  (1)  that  the  default  of  the  principals 
was  an  admission  of  the  due  execution  of  the  bond  by  the  firm,  which  the 
snrety  could  not  controvert ,  (2)  that  the  omission  of  the  surety's  name  in 
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SXJBET  Y  --  Continued. 
tht  bodj  of  tlii*  iastHuilexit  was  immateriaL     Ahr&nd  ▼  Odiome  (Mms.), 
199. 

&  OoDatond  Mouity.]  A  payee  of  a  note,  signed  by  a  principal  and  a  Bttiety 
and  aecored  by  a  mortgage  of  land  from  the  principal,  may  maintain  an 
action  on  the  note  against  the  surety,  without  first  resorting  to  the  secu- 
rity.    Alien  ▼.  Woodard  (Biass.).  350 . 

Whan  oaaiiot  avail  himself  of  nainiovui  intareat  paid  by  prinoipaL]    Bee 

USUBT,490. 

8ee  BoND^  672;  Nbgotiablb  Inbtbumbiit8,666. 

TAXATION. 
See  Ck>irBTrn7noNAL  Law,  794. 

TRESPASS. 
.]    See  AxnuLL,  567. 


TRIAL. 

li  Ooodnot  of  Jnry.]  The  court  charged  that  the  Jury  might  giire  exemplary 
damages  if  they  foond  that  defendant  shot  the  plaintiff's  hound  *'  inten- 
tionally and  wantonly."  While  considering  the  verdict,  the  officer  in  charge, 
ml  their  request,  furnished  them  with  a  dictionary,  from  which  they  took 
the  word  "  wanton,"  which  they  used  in  their  verdict  to  express  the  idea 
thai  the  act  was  unintentional  but  careless.  It  not  appearing  that  the 
defendant  was  prejudiced,  held  no  ground  for  setting  aside  the  verdict. 
Wright  r.  Clark  (Vt,),  190. 

S>  Haw  tiial  for  abusa  of  prlvHage  of  oonnaal  in  address  to  Jmy.]  It  is 
not  within  the  privilege  of  counsel  in  argument  to  a  Juiy  to  use  language 
calculated  to  humiliate  and  degrade  the  opposite  party  in  the  eyes  of  the 
Jury  and  by-standers,  particularly  when  he  has  not  been  impeached ;  and 
where,  on  the  trial,  a  witness  for  plaintiff  had  been  impeached  by  the 
testimony  of  defendant,  and  plaintiff's  counsel  said  in  addressing  the  Jury 
'*  that  no  man  who  lived  in  defendant's  neighborhood  could  have  any 
thing  but  a  bad  character ;  that  defendant  polluted  every  thing  near  him, 
or  that  he  touched ;  that  he  was  like  the  upas  tree  shedding  pestilence 
and  corruption  all  around  him : "  held,  that  the  defendant  was  entitled  to  a 
new  trial.    OoUe  v.  OobU  (N.  C),  888. 

4» impartlnaiit  oommfwits  of  oomuiaL]    Where  counsel  having  the  last 

argument  persist  against  objection  in  arguing  to  the  Jury  upon  facts 
pertinent  to  the  issue  but  not  in  evidence,  or  in  appealing  to  prejudices 
loreiflrn  to  the  case  in  evidence,  a  new  trial  may  be  granted  therefor- 
Brawn  v.  Switytford  (Wis.),  582. 

^  favolimtary  aajiBratlon  of  Jmy.]  During  the  trial  of  a  capital  felony  the 
Jury  were  lodged  every  night  in  a  hotel.  On  the  third  night  the  hotel  was 
daatioyedby  fire.    The  Jury  escaping,  became  separated  for  an  hour  or 
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.,  m^^m^m^  of  tiwDi  ttingiing  with  the  crowd  alioat  Hbm  tbv,  otkm  goiag 
home.  On  an  exuninatlon  by  the  oonrt  eveij  juror  swore  that  dniliig  th* 
■epumlloii  no  one  hnd  epofcen  to  him  or  in  iiie  preeenee  on  the  enbjeet  of 
tlie  trial.  The  prisoner  did  not  object  to  the  oontinning  of  the  trial,  bu 
vef used  to  eaaent,  or  waiTe  anj  right  or  advantage  reanlting  to  him  from 
the  separation.  Conviction  being  had,  hM  that  the  prisoner  was  entitled 
to  a  new  trial.    JBarl^  ▼.  SkOe  (Tex.),  409. 

IMsohaxfo  of  Jmy  on  oriminaL]    See  Cbucihal  Law,  MS. 

See  Obdcihal  Law,  419,  489. 

TRUST. 

Mwpniiindmjf  of  tnmt— fortiTisstments,]  A  wHl  dlieeted  the  exeenton  to 
nse  their  jadgment  as  to  investing  the  estate,  at  the  same  time  recom- 
mending keeping  one-half  in  real  estate.  When  defendant  was  appointed 
trastee,  more  than  half  the  fund  was  invested  in  government  bonds,  and 
none  in  real  estate.  He  sold  the  bonds  and  invested  the  greater  part  in 
railroad  bonds  at  elghtj-flve  per  cent  of  their  par  valne,  and  the  promis- 
soiy  note  of  an  Indi  vidoal  secured  hy  soeh  bonds.  He  was  an  experienced 
hank  ofleer,  and  took  advice  as  to  the  investment.  The  railroad  was  a 
line  of  195  miles  in  Vermont,  forming  part  of  a  oontinnons  line  from  Port> 
knd  toOgdensbnrgh,  and  the  bonds  were  seonred  bf  mongageonthe 
franchises  and  propertj  of  three  rallioad  eorpofations  out  of  Ifassacho^ 
setts,  and  were  selling  at  from  80  to  90  per  eent  of  their  par  valne.  Tlw 
voada  were  managed  bj  repntable  men,  and  the  bonds  were  regarded  as  an 
excellent  investment.  Bubseqaentlj  the  bonds  greatly  depredated.  Held, 
that  defendant  was  not  chaigeable  with  the  loss.  Bfwm  v.  FHmekQUmk\ 
Ml 

See  Qm,  87S. 

TRUSTER. 
MmpfnnMHy  dj  iar  iB¥wlmmils.1    SeeTRun.mk 

ULTRA  VIRB8. 
See  OoBPOBATiov,  fk 

USURY. 

1»  Plnoe  ol  oootraot]  The  defendant  1^  a  power  of  alloney  aaUMriMd  U 
*'  as  my  agent,  to  make  drafts  on  me  from  time  to  time,  as  nay  he  neoss 
saiy  for  thepovehase  of  lumber  on  my  account,  and  to  eonsign  the  same  to 
the  care  of  8.ft  Co.**  L.  drew  drafts  in  his  own  name,  irhich  theplafaktUf 
discounted  upmi  the  faith  and  possession  of  the  power  of  attomej.  The 
drafts  were  drawn  and  discounted  in  Oanada,  but  spedfled  no  plaee  of 
payment.  In  an  action  upon  the  drafts,  Md,  that  Ike  eontrael  waslo  be 
governed  l^  tiie  laws  of  Ouiada,  and  as  nswy  is  wA  adsiOBio  tben^  the 
plea  of  usury  was  not  maintalnahle.  Jfiwimiftr  Bmik  ^ 
GrimM  (N.  T.),  109. 
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USURY  —  OanHnued. 

la  No  imi^ltod  wammtsr  against  nrary  on  Umalei  cf  nefotiable  note  hj 
dflUvary.]  When  the  holder  of  a  asurioas  note  transfers  the  same  for 
valiie»  without  indorsement,  representation  or  knowledge  of  its  illegal! tj, 
lie  does  not  impliedly  warrant  its  Taliditj,  and  no  action  can  be  main- 
tained against  him  hy  the  purchaser  to  recover  damages  for  the  loss  nor 
for  the  pniehase-monej  on  the  ground  of  failure  of  consideration.  IM- 
tauer  ▼.  Goldman  (N .  T.),  171. 

S»  Surely  ^>iisuzloii8  interest  paid  by  prlncipaL]  A  surety  cannot  avail 
himself  of  usurious  interest  paid  by  his  principal  on  a  non-negotiable 
note,  after  the  execution  of  the  note,  in  reduction  thereof.  LamaUie 
0<mniy  NaHonal  Bank  y.  Bingham  (Vi.),  490. 

VENDOR  AND  PURCHASER. 

!•  I>eoelt — fraudulent  conoeafanent.]  In  the  sale  of  land  the  Tendoris  liable 
for  misrepresentation  in  regard  to  the  title  as  well  as  the  quality. 
Where  one  by  quitclaim  sells  land  set  off  to  him  on  a  Judgment  exeeo- 
tion,  and  represents  that  his  title  is  good,  the  concealment  of  the  fsxA 
known  to  him  and  unknown  to  the  buyer,  that  a  petition  to  reverse  the 
judgment  was  .then  pending,  is  fraudulent,  and  renders  him  liable  in 
damages.    Aiwooi  ▼.  Cha/pman  (Me.),  6. 

d.  MisrepreMiitatlon  —  oonspiraoy*]  The  vendor  of  land  represented  to  the 
purchaser,  who  had  never  seen  it,  lived  at  a  distance  of  seven  miles  from 
it,  and  was  unacquainted  with  its  value,  that  he  had  been  offered  $1,200 
for  it,  and  fraudulently  procured  a  third  person  to  corroborate  his  state- 
ment. The  offer  was  fictitious  and  payable  in  property  either  worthless 
or  at  greatly  exaggerated  values.  The  land  was  worth  much  less  than 
the  prioe  paid.  SM,  that  the  vendor  was  liable  in  damages  to  the  vendee 
lor  the  fraud.    Kenner  v.  Harding  (111.),  615. 

tft  Vendorhi  Uen  —  ibifeitare  of  — acceptance  of  forged  mortgage  for  pa»- 
ohase-money.]  A  vendor's  lien  for  the  purchase-money  on  a  sale  of  real 
estate  is  not  forfeited  by  his  acceptance  of  a  mortgage  for  the  purchase- 
price  which  turns  out  to  be  forged.    Faueh  v.   Wilson  (Ind.),  651. 

VERDICT. 
BaoetvlBg,  in  abeanoe  of  pEisonerHi  coonaeL]    See  Croohal  Law,  424. 
Baalad,  in  oasa  d  Mony.]    Bee  Cbucinai.  Law,  320. 

WATER. 

DiiaiUng  water — lawful  act  maUoionsly  perfbnned  by  dafondant  on  fata 
own  land.]  The  defendant  had  a  spring  on  his  own  land  surrounded  by 
an  embankment  partly  artificial,  which  raised  the  water  in  a  well  on  the 
plaintilTs  land.  With  intent  to  divert  the  water  from  the  plaintiiTs  well, 
the  defendant  dug  a  ditch  through  the  embankment,  restoring  the  water 
to  its  natural  condition.  This  lowered  the  water  in  the  plaintiffs  weU. 
HM,  that  the  plaintiff  could  not  maintain  an  action  of  damage  agaiaal 
the  defendant  therefor.     PMp»  v.  Natolen  (N.  T.),  93,  and  note,  IM. 

Owiikiw  of  lower  tenement  from  upper.]    ^890  NBGUaBRd^  Mi 

VoBrfbr  me  o£]    iSiM  CoNercnmoxAii  Law,  5tt. 

VoL.xxvm— iw 
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WIDOW. 
iSitf  DowKH,  680 ;  Will,  188. 

WILL. 

!•  I>«v1m  lor  life  with  power  of  dispoML]  AnalwolatepoirerofdlflpoBAlintlM 

'  fint  taker  renden  a  sabeeqaent  limitation  repugnant  and  Toid.     Tkm, 

where  the  testator,  after  making  sundrj  beqaeata,  prooeeda  as  followa : 

'*  And  as  to  the  residue  of  my  estate  after  payment  of  mj  jast  debts,  I 

give  and  beqaeath  the  same  to  mj  beloved  wife.    *    *    And  lastly,  I  for- 

ther  direct  if  there  be  any  of  my  said  estate  left  after  the  decease  of  my 

^d  wife,  then  the  said  property  left  be  equally  divided  between  (L  and 

•  T,"    Hddt  that  the  residae  of  his  estate  after  the  payment  of  his  just 

,  debts  and  legacies  vested  abeolately  in  his  wife.    Jcnn  v.  Bacon  (Me.)>  1* 

'.  and  note,  4 

8.  **  Kezt  of  Un  "  —  widow.]  A  will  directed  that  the  testator's  resldoary  estate 
shoald  be  divided  "  among  my  next  of  kin  aooording  to  the  atatnte  of  the 
State  of  New  York  concerning  the  distribution  of  personal  estate  of  fes^ 
testates,  In  like  manner  as  though  I  had  died  intestate."  At  the  time  of 
its  execution  the  testator  was  unmarried,  but  he  married  subsequently. 
HMy  that  as  there  was  nothing  in  the  context  to  show  a  different  intent, 
the  words  '*  next  of  kin  **  must  be  construed  in  their  ordinary  meaning  of 
relatives  in  blood,  and  did  not  include  the  widow.  KeUltMv.  fstotta«(N. 
T.),  155, 

8.  Xiegaoy  —  annuity.]    A  provision  in  a  will  for  the  payment  of  **  fSOO  per 
year  for  ten  years  to"  B.,  iu  equal  quarterly  installments, is  an  annuity 
contingent  on  6.'s  life,  and  not  a  legacy  of  $5,000  payable  in  installments. 
'  Bates  V.  Barry  (Mass.),  207. 

4i  Devise  to  the  United  States.]  A  citisen  of  Massachusetts  made  bis  will 
in  1862,  containing  the  following  provision :  **  Wishing  to  contribute  my 
mite  toward  suppressing  the  rebellion  and  restoring  the  Union,  I  give 
and  devise'  the  rest  and  residue  of  my  estate  io  the  United  States  of 
America."  He  died  in  1876.  Tlie  residue  consisted  of  land  in  ICassachn- 
setts  and  Iowa,  and  of  personalty.  The  executors  by  consent  of  all  par- 
lies interested  had  managed  the  lands  and  received  the  rents.  In  a  bill 
Aled  by  the  executors  for  instructions,  hM,  (1)  that  the  devise  and  bequest 
was  absolute,  and  the  suppression  of  the  rebellion  before  the  death  of  the 
testator  did  not  affect  it;  (2)  there  being  nothing  in  the  statute  law  of 
Idassachusetts  prohibiting  a  devise  or  bequest  to  the  United  States,  sn^ 
provision  was  valid,  and  in  the  absence  of  evidence  the  law  of  Iowa  wis 
presumed  to  be  the  same.  Dickson  v.  United  States  (Mass.X  280. 

••  OoQiPtniotioa —  widow's  interest — ''to  be  divided  aooording  to  law."]  A 
testator, by  the  first  item  of  his  will,  devised  to  his  wife  real  property  sou 
seeding  in  value  a  life  estate  in  all  his  property  of  that  character.    laths 


WILL—Oimiinu0d. 

nMntof  ebuue  of  Mid  will  he  devised  m  foUows :  "  I  ffim,  detiae  and 
.  .  hequeatb  all  mj  other  property  of  OTerj  deBcription  to  my  beloved  wife 
•ad  dear  children,  to  he  divided  among  them  according  to  law.*'  HeUU 
that  a  farm  incladed  in  such  reaidoary  daoae  paaaed  to  the  wife  and  child- 
ren aa  tenants  in  common  of  the  fee,  and  that  the  wife  waa  not  limited  to 
dower  therein.    Prud&n  v.  Paxkm  (N.  C),  833. 

C  Pwimiary  lagaolaa  —  real  aatate^  whan  obargeabto  —  Intantloii  to  ofaaiga 
how  ntanlteted.]  Aa  a  general  rale,  real  estate  is  not  chargeable  with 
the  payment  of  pecuniary  legacies,  nnleas  the  intention  of  the  testator  so 
to  charge  it  is  expressly  declared  or  may  be  fairly  deduced  from  the  laiv. 
guage  of  the  wilL  Where  it  ia  manifested  from  the  whole  will  that  it 
was  the  deaign  of  the  teatator  that  the  legacies  shoold  be  paid  at  all 
events,  the  implication  is  that  the  residnary  legatee  or  devisee  shall  only 
have  the  remainder,  after  the  satisfaction  of  the  previous  disposi- 
tions. A  will  whereby  the  testator,  after  making  several  bequests 
without  creating  an  express  trust  to  pay  them,  blends  the  realty  and  per 
aooalty  together  as  one  fund  in  the  residuary  clause,  manifests  an  inten- 
tion to  charge  a  bequest  of  money  on  the  land.  KnotU  v.  BaUsy  (Miss.), 
84a 

%  «Olil]dran*  — dhOd  bosn  after  teaUtoea  death.]  A  deviae  to  "child- 
ten "  of  the  teatator's  son  comprehends  only  the  children  living  at  the 
teatator'a  death.    ShotU  v.  Poe  (Md.X  485,  and  note,  486. 

9,  Obaiitabla  naaa.]  A  bequeat  of  the  use  and  incoihe  of  money  to  be  '*  ex- 
pended  in  the  education  of  the  scholars  of  poor  people  "*  in  a  certain 
county,  is  a  valid  gift  to  a  charitable  use.     CflemerU  v.  Hyda  (Vt.),  622. 

iL  Attaatatloii — Ibi geifulneaa  cf  attaating  witneaaea.]  Two  witnesses  came  to 
the  testator's  house  for  the  express  purpose  of  being  witnesses  to  his  last 
will,  and  the  deceased  knew  that  they  were  there  for  that  purpose.  The  wit- 
nesses alao  knew  that  B.,  who  drafted  the  will,  was  there  for  that  purpose  and 
saw  him  at  work  upon  it.  Before  the  will  was  read  to  the  testator,  they  were 
requested  by  B.  to  come  Into  the  room  where  the  testator  was,  for  the  pur- 
pose of  witnessing  his  will,  and  both  went  to  the  door  of  the  room,  within 
a  few  feet  and  in  plain  sight  of  the  testator,  and  then  remained  there 
while,  according  to  the  testimony  of  B.  and  another  person  present,  the 
will  was  read  to  the  testator  by  B.,  and  signed  by  tho  testator ;  and  ac- 
cording to  the  same  testimony  they  were  during  that  whole  time  so  situ* 
ated  as  to  be  able,  if  paying  attention,  to  see  and  hear  what  was  done. 
Hioldf  that  the  want  of  memory  of  the  attesting  witnesses,  as  to  what  then 
took  place  In  their  sight  and  hearing,  is  not  sufficient  to  negative  the  con* 
elusion  that  the  will  was  properly  attested  by  them,  they  having  signed 
the  attesting  dauae  of  the  will.  WiU  of  John  Meurer  (Wis.),  681,  and  note, 
605. 

aH  I¥saanoa  of  teatator.]  After  the  will  was  signed  by  the  teatator,  who 
waa  aitting  up  in  bed,  in  a  amall  bedroom,  it  was  taken  Into  an  a4]oining 
room,  placed  on  a  table,  and  there  sabscribed  by  the  witneaaea,  the  door 
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b«twafla  the  rooms  being  open,  and  the  table  ee  ritoatad  that  the 
eoold  see  the  witneflsea  anbecribfaig.  if  he  dioae  to  do  ao,  wtthont 
rial]  J  changing  hia  poatllon.    Bdd^  thai  thia 
taatator^a  pieaanca.  A. 
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